RO o 8/1/69

First Supplement to Memorandum 69-85

Subject: Study 12 - Taking Instructlons to the Jury Room

The Commission has determined to recommend that the study on jury
instructions be dropped from its agenda. In this connection, you should
read the attached letter (Exhibit I) forwarded by the Judicial Council
from a person who served on a Jury who makes a good case for taking the
instructions to the jury room. In addition, you may find the editorial
(Exhibit IT) from the Oregon State Bar Bulletin of interest. Apparently
persons who serve on a jury have a different view than the Judicial
Council. Exhlbit IIT is a copy of the Illincis provision that permits
the jury instructioms to be taken to the jury room. Exhibit IV is a
letter from Justice Friedman indicating that it is a "practically
impossible task for any 12 jurors" to keep in mind the complex instruc-
tions given in a dangerous conditions of public property case.

The staff does not suggest that the Commission change its decision
to drop this topic. However, we did want you to have the information
set out on the attached exhibits at the time the finel decision to drop
this topic is made.

Respectfully submitted,

John H. DeMoully
Executive Secretary



ROGER J TRAYNOR 18t Jupp. Memo 69-85  RYRTHIT I

CHATRMAN

JUDICIAL COUNCIL OF CALIFORNIA

ADMINISTRATIVE OFFICE OF THE COURTS

‘ 4200 STATE BUILEING. SAR FRANCISCO 84102
RALFH M, FLEPS . 20T W, First 5t Roam 1001, tos Angeles POGI2

DIRECTON 109 Likrary and Cowrts Bldg., Socramanto 95814
RICHARE A. FRANK .
DRUTY DIRECTOR . 3\117 7’ 1969

Niss Sara Jane long
68 Vernon Strast

t";“‘\

(L Ouxlant, Californte 94610
1

W Dear Niss longs

This will asknowledge recsipt of your letter dated
June 25, 1960 which was forwarded to us from the O0ffice of the
Attorney Gensral.

You may be interested to mow that the California
Law Revision Commissicn has oconsidered i recommendation to the
Californiz leglslature relating to taking instructions into
the jury room in civil cases. ¥We are, therefore, sending a
oopy of your letter to the Commission for its information,

Very truly yowrs,
Ralph N, Kleps, Direotor
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_h(lln.) Winifred L. Reppsrls
Attorney

WIH: J

cel) V Johr K. DeNoul
Executive Seoretary
California law Revision Commission
Room 30, Crothers Hall
Stanford, OCalifornia 94305



68 Vernon Street, Apt. 1
Qakland, California 94610

June 25, 1969
The Attorney General
State of California
Sacvamento, California 95801
[ear Sir: . California Jury System -

Judge's Iastructions to Jurors

I am writing to request that you propose changes to the California laws
to provide that written instructions are automatically provided to
jurors in both eivil and criminal cases.

I recently completed jury duty in Superior Court of Alameda County, my
experience consisting of a two-~day criminal trial and an eight-week
civil trial. ¥n both cases and in discussions with other jurors the
matter of the judge's instructions to jurors came up - why not give the
instructions to the juroras in writing at the start of jury deliberations?

I wrote to the presiding judge of our Superior Court for an answer. His
response was enlightening, but it also prompted me to pursue this further.

1. Penal Code Section 1137 authorizes the Court to deliver the
instructions to the jury room upon request. Evidently this request
is seldom made.

I fhink it is seldom made because the jurors are not aware of

that possibility. My particular jury duty is probably not

extraordinary, and I found that inexperienced jurors are

confused about what will happen next, what they c¢an and cannot

do {we were not even told we could take notes in court until

someone asked the quescion), and the only contact they have with

he Court after retiring to the jury room {(when they realize they
will receive no more information) is through the bailiff. 4n-

experienced juror's knowledge is limited andlor faulty for these

sams reasons.

Jurots should automatically be provided with the judge's
instructions in writing when they retire to the jury room for
deliberation.




The Attorney General -2~ June 25, 1969

2. The law regarding civil cases does not permit the jury to receive
written instructions,

Why not? Are civil cases not important? Shouldn’t the jurors
be given all the facts on which to make their decision and be
absolutely clear on the laws governing the particular case?

Juvors cannot remember everything the judge reads in his
instructions, memories are faulty, and even Lif one takes mnotes
in shorthand (as I did during my second case), one cannot take
down_ everything.

3. Evidently, some judges feel that providing written instructions to
the jurors merely adds to the confusion!

That argument is positively irrational. Is the thinking behind
that “Don't confuse me with the facts"? Why, then, instruct the
jury at all? If this argument means that people in general are
too dumb to understand, why have juries? I disagree with this
iine of “thinking." I believe in the jury system but it should
be made more efficient, and you do not increase efficiency by
putting up obstacles.

It is extremely important for jurors to have as much information

as is reasonably possible in orvder for them to reach a fair verdict,
and I do not think they szhould have to ask for it. It would be

a simple and not very costly matter (indeed, lack of confusion
might prevent costly retrials caused by hung juries) to provide
jurors with a written copy of the judge's instructions. Whether

or not they refer to it is up to them, but at least they would

have the information readily available. Reconvening the Court

to have instructions reread is a time-consuming procedure and

not satisfactory for reasons given herein.

1 urge you, to request that the Legialature'change the California laws so¢
that written instructions are automaticsally provided to juroers in both
c¢ivil and criminal cases at the start of jury deliberations.

¢ Very truly yours,

“{Ezg;ﬂt, @l ;2;%?7
Mias Sara Jane Long

ec: Judge Lyle E. Cook
Hon. Don Mulford
Hon. Nicholas €, Petris
Hon. Lewis ¥, Sherman
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1st Supp. Memo 6985  EXHIBIT IXT

T11l4rois Practioe Aot 8§ 67 snd Official Cooment Thereto

§ 67. (Civil Practicc Act, § 67). Imstructing the jury—
Taldng Instructions and papers to the jury room

{1} The court shall give instructions to the jury only in writing,
unless the parties agree otherwise, and only as to the law of the
case. An original and one copy of each instruction asked by any
party shall be tendered o the court. The copies shall be numbered
and shall indicate who tendered them. Copies of instructions given
on the court’s own motion or modified by the court shall be so iden-
tified. When instructions are asked which the court cannot give, he
shall .on the margin of the oniginal and copy write the word “re-
fused”, and he shall write the word “given” on the margin of the
original and copy of those he gives. He shall in no case, after in-
structions are given, clarify, modify or in any manner explain them
to the jury, otherwise than in writing, unless the parties agree oth-
erwise,

{2) The original written instructions given by the court to the
jury shall be taken by the jury to the jury roem, and shall be re-
turned by themt with their verdict into court. The originals and
copies of all instructions, whether piven, modified or refused, shall
be filed as a part of the proceedings in the cause; but on appeal
only the copies need be incorporated in the record on appeal,

{3) At the close of the evidence or at any earlier time during the
trial that rhe court reasonably directs, any pariy may tender instruc-
tions and shal! at the came time deliver copies thereof to counsel for
" other parties. If the number or length of the instructions tendered
is unrcasunable, the court afier examining the instructions may re-
quire counsel to reduce the number or length thereof. The court
shail hold a conference with counsel to settle the instructions and
shall inform cotinsel of his proposed action thereon prior to the ar-
guments to the jury. If as a result of the arguments to the jury the
court determines that additional instructions are desirable, he may
after a further conference with counsel approve additional instruc-
tions. The court shall instruce the jury after the arguments are
completed. No party may raise on appeal the failure to give an in-
struction unless he shadl have tendered it. Conferences on mmstruc-
tions must be out of the presence of the jury.

{4} Papers read or received in evidence, other than depositions,
may be carried from the bar by the jury. 1933, june 23 Laws 1933,

© 9784 art.7,§ 671 1935, July 3, Laws 1935, p. 1071,§ 15 1937, July 6,
: Laws 1937, p. 989, § 1 1941, Jul_\, 21, Laws 1941, vﬂ-l 2, p.d464,81;
. 1958, July 19, Laws 1955, pzzmm :

—



Joint Committes Commenta

. Subsection (1)

© o Thix s subeectinn (1) of farmer section 07 of Hie Aet, with the
eddition of Jangunge reeognlZibg that the purties may consent o
‘oral lnstructtans, prescribing rhe form ko which reguests for {nstroe-
tions shail be remdered, and chasging the mwanner I which the
conrt's disposiikm ol theas pingiests shak] e nobed,

Ia mecognition of fhe rlght 0 walve welttey instruetions (Bates v,
Bail, 72 L 108 {1874); Best v. Wilsou, 4% HLApp. 302 33d Dist, 1800
Teople v. Krokowsk], 30n TiL 2656, 130 N.E. pE (1924 see Olrewdt

" Court af Cnok Conmty, Rate 51 County Court of Cook County, Hule
3%) the words “unless the parties agree otherwlse” have heen added
to the first and las) sentences of suhsection (1) _

To assist counsel I digessing reguested instructions (see aubsect lon
{31, Infra), proparing & post-trial motion (section 68.1, infra) and pre-
paring # ounpicke rocard ou appeal, o reuirement has been added
that requested ipstructions be submmirted by duplicate.  When suhmiit-
ted, the cupies of eitch requested ingtruetion, byt not the originals,

. shall be numberedd aud shall Indicare the ldentity of the party tender-
ing themn. This i also true a4 (0 the copies of instriactionr given on
the court’s own motion oar medbfied by the conrt. The reguirement

©of numberlog ia not Intended o control the order in which fustrae-
tionn are to be givon hit ix for convenlence of reference at the In-

- struction confercnee and on appeal. 'The eouaris have mafd that re-
quested instrocthons shonld be nombersd. People v. Hubbard, 355

- THL 196, 188 N ¥, 23 O034); Jacklich v Starks, 338 11LApp. 433, 87
N.EZ2d 802 (24 Dist. 1840,

Alleged errors in instructiony cannat he ralsed in the reviewlng

- epurt when the rerord dors not indicate the identity of ihe party ten-

© dering them, Tir v. Shearn, 2 ILARp.2d 257, 119 N.i2.20 MW (1at Dist.
1954); Reeden v, Koiaelk, 350 HlLApp. 238, 112 N E.22 014 (2d Dise.
1853, The requirement that the coplex he so0 jdentifled will insure an
adequate record on anpend, even thougiy the coples are placed only in
the comumon law record,

Ay a consequence of the requirsment for submission of Ingtriae-
tlons In duplicate, the provision ns to marking requested instructions
given or refused has been amended t0 reguire the court o mark both
the orlginals awd the copiea.

Statutes in Indiana and Kanzas require that regnests for Instrue-
tions he reduced tn writing, pumbeted amd signed by the party re-
queating thent.  Ind.StatAon (Burhs 1934} § 2-2000; Kan.Gen Stal,
(Corrick, 1949 4§ £0- 2000, Cuolorado hirs a simHar proviston, and In
addition requtres that requests be submitied fu duplicate. Colo.Rulen
Civ.Proc, Rule 31,

Subseciion (2}

Thiz 1z former submection (2} of section 67 of the Act, with modifica-
tlons rorrelating this subwection with subsectlon (1) and impleinenting
the procedure preceribed by subsection {1).

The criginal instractions, whick do not show the {dentity of the
party tendering tdem, are to be taken by the jury to the jury rooes.

7 Read lterally, suhsection {2 of former sectinn 67 provided that
. only the (netructions glven by the court were reguirnd to be filed an
‘part of the procecdings in the cauke, Thix was misleading, hecuuse,
urtless the instructions refused were made A part of the record on
appesi, error In refusing thewm could not he riised in the revlewing
enurt, Clty of Chicago v. Calleuder, 206 TIL 371, 71 N.E.22d 643 (1MT).
. Accordingly, subsection (2) hes bren chavgod to ronuire that both the
orginals and copies of all instructions whether given, modified or
s refused shall be fited ks a part of the proceedings o the cause, but
- that only the gopies need be Incorporated in the record on appeal

-

Sabsecilon (N
This sihsection !s new and provides a detalled procedure for re-
Quesring and settifug Instructions,
Sectlon 87 af the Civit Practice et of 1033 eontained sn implcit
requirement that any requiesis for Instrectlons he made before the
comupiencericnt of the Bvgument to the Jury. (Laws 1933, p. 784, 87.)



This reguirement wa= climinate] in 1535 b an umendment to soction
B7 (Laws 10723, p. 1071, § 1V and antil the present amendment of see-

o ten A7 the Civil Proveics Act conseguently had nn provision govern.

Cing the tme for making requests for estractions. 1ot time to time

trial court rules requiring that requests for {nstroctions must be
made before rommencement of the argoment have becn approved,

© Pean. (o, v, Groso, 102 DLApp, &5 {ist Ddet, 10031 Locsnder v,
- Joliet & Easteru Traction "o, 223 NLAapp. 143 20 Dist, b2y Kels
ler v, United Benefit Life Insnraoce oo, 273 [App. 172 {3d Dist,

193). The requirement that instractioss be sulnnitied before argu-
went, which provents 4 pariy fron chtnining an abvantgge by tendec-
Ing requested instracliong after the coneinslon of an mwlvorse party's
argiment to the Jury, has been fncorporatad b1 the first sentence of
thiz suhsectlon with aun added previslon, hinvever, pemaitting the
court, in i discretion, [o direet that respnesis boe anbmifted at an
eariter time., in some clremnaiatees the court s the power In it
gound discretton o receive foudersd insrractiows after the time men-
thoned In this subsectian, Compare Standard Fire Disyrauce Co. v,
Wren, 11 T ARpp. 42 {ier Disg 1RS2),

Formor goction €7 of 1he Art Ald june reuire & party fo dellver coples

- of hix rquesinl Insicgetions to the ather partiez. Muller v, Equl-

table Life Assurtneoe Sedery, 20 TS vpgs 550, 13 N.E2A o8 (st Dist,
1038). It k= dedirable thai oppesing ecsel be furiislied ropies
all mwquosted instructions so (baf they wmay participale offectively in
the conferenee to settle mstracilons.  Aceordingly, the Hrst- sentence
of this sabsectian tequires a party o deliver copies of his reguestod

~ tnstructtons to connsei for ofber purtles of the time the instrections
T oare tendered fn the eourt,

The seeomd senfenee of phis sabsertinmt etpowers the eourt tn order

C o reduction ko the enpth or nanster aof bistrcetions, after cxamining

the instractions, 1f the dengrh or the amaber 0f fendeced Instractiong
g uneoasalablo  Jts porpese B ofn make clegr that trial eonrts do

; have the power to shyviste ihe frianueit eriticlsios by the reviewing
ogenrtz G too many and oo long nsrroetions,

Hoetlon 87 of the Civil Practice Aer of 1935 as coactad, provided
that tefore Anel argament 1he partles <hould be given an opportunity
out of the presence of the Jury o orem! (e ibstrintions wliich the
conrt proposel to give and to make angpestions and oblections to the

Cinstructions. (Laws 383 po 674 § 47) This was regarnde] as previd-

{ag for & conferenee hetweer oonbse] atel tie conrt In which all the
partieipants would couperste i obitalning valtd bnstructions,  Me-

" Caskill, Tilineis Civil Practice Act Annotated, p. 163 {1937). The 1538

‘amendment, resloring sections 72 through 78 of the 1507 Practice Act,
eliminated the regoirement that the coutt submit it proposed in-
struyctione to counsel before commencement of the argument atd at
the seme time elimbuated tbe provision for a conference to seitle in-
structions. {(Laws 1635 p. 1071, § 13 Therealter the tvurt had no
Jduty to advise counsal of 18 preposed lastructlons. Muller v. Egol-
‘table Life Assurance Soclety, 203 1lLApp. 555, 13 N.E.2d D8 (1at Dist.
1038). In order that counse! maey be afforded an opportunity to de-
yelop their arguments in eceordonce with the instruections which wil
BE given, the third sentence of this aubeection requires the court to
inform coungel before Anal acgument of his proposed acties on the
Lreguesty,

Although thers was no prevision in mectlon 67 of the former act
autherizing ir, a conference bebtween court and eonnsel, for the discus-
slon of instructions, was frequently, and ib many courts aiways, held,
Bee, e, g, Johnson v. Luhman, 333 {1LApp. 418, 78 N.E.2d 107 {2¢ Dist.
18548).  Some loeal eeurt rales avthorize & conference when the par
‘ties consent to oral instruction= {e. g, Circult Court of Cook County,
‘Rule §1; County Tourt of Cook Connty, Rule 38) A conference be-
‘tween court and counsel oiwlvusly will afd the conrt in arriving at
instructiong which are relatively free from error. llence, the third
‘septence of this subsection provides thet the court shall hold a con-
‘ferenre with counsel to sertle Instrucilons.

- 3 -



Subsection () also provides that the court shall inutruct the Jary
after the argnments are compieied, thus codifying existing practice.
The rnle that a perty may not asslgn as error the failire to glve an
i imstruetion unless he shall heve reguested it (Nickell v. B. & O. R.
‘Co., 347 IlLApp. 202, 108 N.E.24 T3B (4th DMat. 1952); Stivers v. Black -
" & Co., 315 NLADP. 35, 42 N.E.24 340 (3d Dist. 1042); Fraider v. Han-y,
. nah, 838 TILADD. 440, §7 N.E.2d 755 (22 DVaw 1949) Is codifled by the
fourth sentence of subawetion (3).

Subsection (3} forther provides that conferences on imstroctiona
shell be held out of the presence of the jury. This provlsion will pro-
tect the partles against any prejudice that might otherwize result
. from comments made lo the presence of the jury.

Subsaction {4) -

Thie Is subecction (4} of former section 87 of the Act, (which hed no
sobsection bearing the number "3 with the addition of language
providing that documentary exbibits received In evidence (as well ag
those "rusd” In evidence) may be faken to the jury room.

Under former § §7{4), which had been 1o the Iilinols statutes sipoe
at least 1845 {(Iurd's IILE.S.I8T4, ¢ 110, par, 50, sec. 55), It was ocea-
stonally ergued that a document admitted into evidence could not be

: taken to the jury poom utiless {t had actoally been read to the Jory.
Ridgway v. Crum, 343 XlApp. 12, 98 NE2d 504 (34 Dist, 1851). In
corder t0 angwer this argument, section 87(4) has been smended, cod-
ifylng the existing law and permitting documents recelved In evl-
dence, whether rénd to the Jury or poot, to be taken to the jury room.

Provislons compacable to this subsection are Cal.Code Civ.Proc. §
812 Colo.Xules UCiv.Proe, Rule 470n1; Towa Rules Clv.Proc, Rule

" 198; and Tex. Rules Olv.Proc, Rule 281,

Nate 83 to tnatruciions im Crimingl Cxsss
For the Suprems Court rule dealing with imstructicas in orimingl

cuscs, see rule B Al k. i10H, 5‘#5{]

e
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- »"  1st Supp. to Memo 69-85 - EXHIBIT IV
. ' STATE OF CALIFORNIA
COURT OF APPEAL

THIRD APPRLLATE DISTRICT

118 LIBRARY AND COURTE BUILDING
BACRANENTO, CALIFORNLIA BIE14

LEONARD M, FRIEDMAMN
ABBOUTATIE JUNTTION

June 6, 1969

California law Revisian Cmission
School of lLaw

Stanford University

Stanford, Callf. 94305

S _Lﬁtantion: John K. Démlly
, . Executive Secretary

- Gentlemen:

This letter is stimulated in part by recant work om litiga-

tion involving the "dangerous conditions” provisions of the

1963 tort liability legislation and your May 15, 1969, bulle-
. tin on the same subject. My comments are aimed at these pro-
‘ visiom as d::aam, rather than at the tentative md:antn.

These statutes have their practs.cal and most fregquent appli- :
cation in the trial court and particularly in the jury room.
-For every Epellate court that e:qmtiatu on these statutes,

& dosen juries will apply them - or try to. If they are not
naningful to a jury, t-.hey fail in their prime purpose.

In my opinion no trial judge and no committee of trial judges
can frame instructions making these tort liability statutes

- meaningful to 12 lay jurars. The BAJI committee has struggled
manfully with the task. The fact that their suggestions com-
municate a single liability or ilmssunity concept oaly through
the medium of a half dozen interlocking instructions is no
fault of the w: cc-itt.u ' It is the fault of the statutes,

Man:tumtaly, mt -tatnt.ory draftsmen me never .ntu:-a a
" jury room. Many have not cbserved a jury trial. It is empty
-Aptimism to expect a jury to absorb and apply the intcrlocking
stututory concepts of the tort liahility law

!'ur cn:pla, a highway liability case might roquim the jury

"to recall and apply in combination instructions imcerporating
Government Code sections 830, 830.2, the second sentence of
830.8, 835(b), 835.2(b) and 835.4{(b). Is not this a mntatnm-,
practically impossible task for any 12 jnrm:s?




'C&lifornia Law Revision Commission 6/6/69 2
Attention: John H. DeMoully

- "He jests at scars that never felt a wound," and I hastsn to
tell you that I have drafted legislation in past years. I do
not minimize the draftsman's task. I think that the difficul-
ties are increased when ideas are strung ocut through a ssaries of
statutory statements, when a concept in one statute depends on
definitions in a aecond and qualifications in a third. They are
lessened when a juiz can decide a case on a self-contzined rule.
The latter alternative multiplies the number of available rules
and regquires & refined selection of the appropriate one by the
trial judge. MNevertheless, I think we cught to give theses 12
laymen a chance to do a rationally acceptable job.

Veary truly yours,

aﬁ“ifszzzi‘f 3> Eilau-—:--:7
laonard M. FPriedman
Associate Justice

IMP:izZm




