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# 12 

Memorandum 69-82 

Subject: Study 12 - Taking Instructions to Jury Room 

6/13/69 

Attached to this memorandum are two cqpies of the tentative recommendation 

relating to taking instructions to the jury room in civil cases. This tenta­

tive recommendation was distributed to the State Bar, Judicial Council, and 

some other persons who requested copies. 

I have been advised informally that the State Bar Committee on the Ad­

ministration of Justice earlier in 1969 disapproved a somewhat similar recom­

mendation but that the Committee at a meeting held on May 23, 1969, approved 

the Commission's tentative recommendation. Several members of the Committee 

voted to disapprove the tentative recommendation. 

As Exhibit I (attached) indicates, the Judicial Council has disapproved 

the tentative recommendation. I am informally advised that a variety of views 

were expressed. One view was that, if a person wants the law applied to his 

case. he does not request a jury. The view is that a jury achieves "justice" 

and that further emphasis on the instructions is not desirable. Another view 

is that the jury can always obtain a reading of the instruction after it re­

tires to the juryroom and that the parties are protected under existing law in 

such a situation because no instruction will be unduly emphasized. Under our 

recommendation, on the other hand, a juror could pick out one instruction and 

give it undue emphasis. 

Exhibit II is a letter from a Long Beach attorney. He states that more 

than a few judges already give the instructions to the jury and that the 

practice is undesirable. 

The staff concludes from the views expressed by the Judicial Council and 

others that it is far from clear that the tentative recommendation would be a 
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desirable enactment. The State Bar Committee on Administration of Justice 

(which does 20t necessarily represent the view of the State Bar which can 

only be expressed by the Board of Governors) disapproved a prior proposal 

because it did not provide an adequate procedure. Our tentative reccmmen-

dation meets this objection but, unfortunately, the Judicial Council which 

would be the body responsible for developing the procedure by court rule 

disapproves of sending instructions into the juryroom as a matter of policy. 

Accordingly, the staff suggests that the Commission request that this topic 

be dropped from its agenda and that a statement be prepared for inclusion 

in the next Annual Report indicating that, after considering the views ex-

pressed by various persons and organizations, the Commission is not per-

suaded that it would be desirable to provide for the taking of instructions 

into the juryroom. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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CHIEF JUSTICE 
ROGER J. TRAYNOR 

CHAIRMAN 
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Rio, L.PH N. KL-EPS 

l"HCI-lARO A.. fRANK 
cQOurv OIRECTOIt 

ADMINISTRATIVE OFFICE OF THE COURTS 
4Z00 57AT£ bUIL.DING. SA:\: FRANCLS:::'O 94102 

117 w. ;-'r..;' :Sr., bo,..-, lOCI, L:::.~Ar>".:,1~5 7OC1'2 

1r.'9" ~''::'''Cf}' ",r>d Coo .... ,l~ ::'ld .. " Sw::t(>Mento S.sS14 

May 16, 1969 

Mr. John H. DeMoully 
Executive Seoretary 
Cal1fornia Law Revision CoMmiss10n 
Room 30, Crothers Hall 
stanford. Ca11fornia 94305 

Dear John: 

The Judicial Council at 1ts May 9-10 
meetlog oons1dered the Law Revision Comm1ssion's 
tentative recommendation relating to Taking In­
struct10ns into the JJ!IT Room 10 C1vil eaaes:-
The CouncilconoIiiC£eo:tnatIt ilIsapproves any pro­
vision permitting the sending of written jury 1n­
structions to the jury 1n the jury room 1n civil 
cases. It directed that the Law Revision Commis­
sion be advised of the Council's disapproval of the 
tentative recommendation. 

RNK: Jp 

Very ~y yours, 

. 1-/:· i , - ~/;;---
Ralph N. Kleps 

Director 
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EX:HIBIT II 

. 'ON. McKIN SEY 8 MILLER. 
ATTOIltNEVS AT L."'W 

.... ARRY J. $1 MON: 

THOMAS W. McKINS£Y 

""RTI-oIUFt W, MIt..l..EA 

jOWN S. Wlt.L..''',""S 

OA\J1Co. L.. S .... NOOR 

2750 .ELL.FI.OWER aOULEVAIiiO 

LONG 8£ACHj CAUFO~NJA 90815 
TEI..EPMON It .... 21 ~93S4 

f'ILIt NO. ______ _ 

April 18, 1969 

CALIFORNIA LAW REV~SION COMMISSION 
School of Law 
Stanford, california 94305 

Re: 

Gentlemen: 

Taking Court's Instructions to Jury Room 
in Civil Cases. 

I understand that the Commission has some tentative 
recommendations on this subject and I would like to 
have a copy of them. 

I would also like to leave with you my comment after 

- ., 

18 years of trying civil cases, mostly injury plaintiff's 
cases, in a fairly high volume that generally the 
giving of instructions to the civil jury leads to much 
longer deliberations and in the long run, less satisfactory 
results. 

More than a few Judges already give these instructions 
to the jury and they are already sta~ped as to who requested 
them, plaintiff or defendant, and that doesn't help if the 
other side is the one who requested it. It also doesn't 
help very much because some jurors will light on one or two 
of the instructions and give an undue amount of importance 
to those particular instructions, whereas when they come 
back in for re-instructing by the Co~rt, each counsel has 
the opportunity of finding out what ~he jury is concerned 
about and each counsel has the oppor~unity to make sure ~hat 
the jury not only gets -the one or two specific instructions 
that it asks about, but that they can also get related 
instructions which may, as it turns out, be more important 
than the one they're asking for. 

By jKPlarge, I would have the opinion that the more materi~: 
you give a jury, the more likely it is to lose sight of the 

____ ..l~-____ _ 
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CALIFORNIA LAW REVISION COMMISSION 
April 18, 1969 
Page 2 

substantial justice which should be rendered in the case. 

Very truly your,s, 

• 

HJS:dka 
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#12 

STATE OF CALIFORNIA 

CALIFORNIA LAW 

REVISION COMMISSION 

reJ.ating to 

CALIPORNIA LAW REVISION C(JoQ.lISSlOO' 
School of Law 

Stanford University 
Stanford, California 94305 

March 25, 1909 

WABIIBG: This tentative recommendation is being distributed 80 that 
interested persons will be advised of the Commission's tentative COD­
clusions and can make their views known to the Commission. Any COIII­

ments sent to the Commission will be considered when the COIIIIII1ssion 
determines what recOllllllendation it will make to the california Legis­
lature. 

_____ --- . - The Commission often substantial revises tentative recClllllleDdations 
as a result of the caDlllents it receives. Bence, this tentat ve ·recOlll­
mendaUon is not necessarily the recaDlllendation the Ccmn1aI1OD WUi submit 
to the Legislature. 

NOTE: C<HmITS OF DlTERESTED PERSONS AND ORGANIZATIORS M;JST lIE IN THE 
HANDS OF THE C<IoIMISSION NOT IATER THAN JUNE 2, 19~ IN ORDER THAT THEY 
MA.Y lIE COBSIDERED BEFORE THE COloIMISSION'S REC;\Jii4F 1aJ ON'l'HIB 
SUBJECT IS SENT TO THE PRINTER. 
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This recommendation includes an'pla.l1tory Ooma.cllt to e4eft 
IleCtion of the I'fleOJDIDeDded \ecialatio The Comments are written 
sa if the legislation were enaeted' their primary purpcse is 
to explain the law as it would exist (' enacted) to those who will 
have occaaion to use it after it is' cffeet. 

i 
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LEITER OF TRANSMI'l'l'AL 

The California Law Revision Commission was authorized b,y 
Resolution Chapter 207 of the Statutes of 1955 to make a study to 
determine whether the jury should be authorized to take a written 
COW of the court's instructions into the jury room in civil as well 
as criminal cases. 

The Commission published a recommendation and study on this 
subject in November 1956. See Recommendation and study Relating to 
Tak Instructions to the Jur Room 1 Cal. L. Revision Comm'n 
Reports at C-l 1957. A bill was introduced at the 1957 session 
of the Legislature to effectuate that recommendation. However, the 
Commission determined not to seek enactment of the bill because it 
concluded that further study was needed of the procedural problems 
involved in making a copy of the court's instructions available to the 
jury in the jury room. This recommendation takes into account the 
problems that caused the Commission to withdraw its previous recom­
mendation. 
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# 12 Mlrch 25, 1969 

TENTATIVE 

RECOMMENDATION OF THE CALIFORNIA 

LAW REVISION COMMISSION 

relating to 

TAKING INSTRUCTIONS IN.l'O THE JURy ROOM IN CIVIL CASES 

Section 1137 of the Penal Code authorizes the jury in a criminal trial 

to take a copy of the jury instructions to the jury room. There is no 

similar provision for civil trials and it is uncertain whether a copy of 
1 

the instructions may be taken to the jury room in a civil trial. 

Apparently, because of this uncertainty, it is not the practice to make a 

copy of the instructions available to the jury during its deliberations in 
2 

a civil case. 

2 

See Cunningham, Should Instructions Go Into the J Room? 33 Cal. 
8.8.3. 278 (1957 ; 2 Witkin, California Procedure Trials § 73 (1954). 

In several civil cases it has been contended that the trial 
court may not give the jury a copy of the instructions because there 
is no statute authorizing it to do so. Day v. General Petroleum 
Corp., 32 Cal. App.2d 220, 89 P.2d 718 (1939); Melikian v. Independent 
Paper Stock Co., 8 Cal. App.2d 166, 47 P.2d 539 (1935); Fererira v. 
Silvey, 38 Cal. App. 346, 176 Pac. 371 (1918). Cf. Granone v. Los 
Angeles County, 2].1 Cal. App.2d 629, 42 Cal. Rptr:-34 (1965); Shelton 
v. Burke, 167 Cal. App.2d 507, 334 P.2d 616 (1959). In each of these 
cases the appellate court held that if the trial court did err in 
sending a co~y of the instructions into the jury room, the error was 
not prejudicial in the particular circumstances involved. Dicta in 
one case indicates that the practice of providing the jury with a 
copy of the instructions is permiSSible if the parties expressly 
consent. Fererira v. Silvey, supra. 

Holbrook, A Survey of Metropolitan Trial Courts Los Angeles Area 304 
(1956) . 
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The function of instructions is to guide the jury's deliberations. 

In most cases the instructions are lengthy and complex, particular17 

when considered from the point of view of a lay jury composed of persons 
3 

unfamiliar with either law or legal language. It is doubtful that the 

jury, having heard the instructions once as given ora.J.ly by the court, 

can remember them in detail after retiring to the jury room. The 

availability of a copy of the instructions in the jury room would permit 

the jury to refer to the instructions for a written statement of the 

issues in the case and the applicable law if it wishes to do so. 

In most states, the court is authorized or required to provide 
4 

the jury with a copy of the instructions. 

3 
A survey of the subjective opinions of over one thousand jurors found 

that nearly one-half of the jurors said that there was disagreement 
among the members of the jury as to the meaning of the instructions. 
Holbrook, A Survey of Metropolltan Trial Courts L06 Angeles Area 304 
(1956) . 

See Appendix to this recommendation. See also 5 Busch, Law and Tactics 
in Jury TrlaLg § 723, p. 711 (1963). 
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For these reasons, the Commission recommends that the court be 

permitted to send a copy of the instructions into the jury room in a 

civil trial and be required to do so upon request of any party. The 

procedure for providing the jury with a copy of the instructions should 
5 

be established by rules adopted by the Judicial Council. This would 

permit revision of the procedure from time to time as experience under 

the rules demonstrates a need for revision and would facilitate the 

development of alternative procedures if the situation in particular 

counties requires a different procedure in those counties. 

Enactment of the legislation recommended by the Commission would 

reflect a legislative decision that the taking of instructions into the 
6 

jury room in civil cases is a desirable practice. Nevertheless, because 

the drafting of satisfactory rules may require the solving of unanticipated 

5 

. 6 

The procedure for presenting proposed instructions to the court and 
for giving instructions to the jury is outlined in Sections 6o7a, 
608, and 609 of the Code of Civil Procedure. The form of proposed 
jury instructions is governed by the California Rules of Court. 
See Superior Court Rule 229; MUnicipal Court Rule 517 • 

Revision of the law relating to the taking of jury instructions into 
the Jury room is not a new idea. As early as 1901, the California 
Legislature amended Section 612 of the Code of Civil Procedure to 
provide that the Jury must take all instructions with them into the 
jury room. Cal. stats. 1901, Ch. 102, § 111, p. 145. The bill 
containing the amendment was declared unconstitutional for technical 
reasons. Lewis v. Dunne, 134 Cal. 291, 66 Pac. 478 (1901). In 1956 
the California Law ReviSion Commission recommended that the law be 
revised to permit the instructions to be taken to the Jury room. See 
Recommendation and Study Relating to Taking Instructions to the J 
~, 1 Cal. L. Revision Comm'n Reports atC- 1957. The bill 
introduced to effectuate this recommendation was withdrawn in order 
to permit further study of the procedural problem of providing the 
jury with a clean copy of the instructions. 



procedura~ problems, the statutory provision for furnishing the jury 

with a copy of the instructions should not become operative until the 

rules become effective. 

The COmmission's recommendation would be effectuated by the 

enactment of the following measure: 

An act to add Section 612.5 to the COde of Civil Procedure, 

relating to jury instructions. 

The people of the State of California do enact as follows: 

Code of Civil Procedure Section 612.5 (added) 

Section 1. Section 612.5 is added to the Code of Civil 

procedure, to read: 

612.5. (a) At the discretion of the court or upon request 

of any party, a copy of the court's instructions to the jury in a 

civil action or proceeding shall be made available to the jury during 

its deliberations. In furnishing the jury with a copy of the 

instructions, the court shall follow the procedure established by 

rules adopted by the Judicial Council. 

(b) The Judicial Council shall adopt rules governing the 

procedure to be followed under this section. Subdivision (a) 

does not become operative until such rules become effective. 

-4-



Comment. Although it will not be clear whether a copy of the 

court's instructions may be taken into the jury room in a civil trial 

until subdivision (a) of Section 612.5 becomes operative, such practice 

normally would not result in prejudicial error. See Shelton v. Burke, 

167 Cal. App.2d 507, 334 P.2d 616 (1959); Recommendation of the 

California Law Revision Commission Relating to Taking Instructions Into 

the Jury Room in Civil Cases, n. 1, supra, cf. Penal Code § 1137. 
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"AK,NU IN~TMI'(!TIUNK 'l'tl 'rllK .H1KV unUM 

ny. (~rh .. ht"" 

trI'",,,,,,: U) ~., (a} '0 1M (Q, ,\\ 'Till Utrr\" 
I .... If .... 1"'- I .... 

H~ ''''t. 
hi" '11~n'll -"'- .. il,· ',U"'''- 11M 
I ..... 'nl ~ .... , .... 

Ala. X X Ala. Code tit 1, § 213 (civil • cr1ll1nal); Hart v. 
State, 21 Ala. App. 621 

Alas. - - -
Ariz. X X Va1le1 Iat'l Dank,v. Wltter, 58 ArIz. ~91 (cIvil); 

Rule Cria. Prix:. 260 (It any are takeD all IIUIIt 
be taken) 

Ark. X X Ark. Stat. Ann. §,21-1132 (civil); Ark. Stat. AlIa. 
§ ~3-2138 (crlainal) 

Cal#. - - X Cal. PeDal Code § 1131 

C colo. X X Rule Clv. hoc. 5~; Rule Crill. Proc.30 

ColIn. - - - -
J. 

- I Dela , - -I 

Fla. - - X Rule Crim. Proc. 1.1!oo 

Ga. X - Chattahoochee Brick CO. Y. Sullivan, 86 Ga. 50 

Ba. - - -
Idabo X X Idaho Code AIm. §'10-206 (civil); Idaho Code Aun. 

§ 19-2203 (crt.1nal) 

ill. X X Ill. Stat. AIm. ,*. 110, § 61 (civil); Ill. Stat. 
AIm. Ch. llOA!. § ~51 (crt • 'nal ) 

Ind. X X Sa1th Y. McMilleDi, 19 w. 391; JoaeB v. Austin, 
26 Ind. App. ~99, 1105-08 (civil); Ball v. State, 
8 lad. ~39 (crialnal). But see 33 Ind. L. J. 
96 (1951). - -

Iowa X X Rule Clv. Proc. 198, 1000a Code § 78'.1 (cr1llinal) 

C 1Can. X X Clark v. ~. l..a6 Kan. 59 (clvil); State Y. lIeDnlngt.on, 
~ Kan. 3 
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La. X 5tate v. Straebner; 190 La. 457 (cr1.lD1nal) 

Me. 

Md. 

Mass. - -
Mich. 

Minn. 

Miss. 

Mo. x 

Mont. 

leb. 

Nev. 

I.H. 

I.J. 

N.M. x 

H.Y. - -

N.C. X 

X 

Ohl0 X 

- -
x 

X -

x 

x 

-! 
X i Rule Civ. froe. 558, Rule Crill. Proc. 757 

i 
-I 

I 
_ [ Behrendt v. Wilcox, 217 Mich. 232 (requested by 

! Jury) 
i 

-j 
, 

X Miss. Code Ann. § 1530 (botb) 

x j Mo. Rev. stat.§ 510.]00; Rule C1v. Proc. 10.01 
! tlVU); Rtate v. Colson, 325 Mo. 510 (cr i • 'na) 
i 
~ 

_; B'l!IIIC!!!d v. Fostler, 4 Mont. 1421, 433 (It &n1 are 
given all .Ust be given) 

X Langworthy v. Connelly, 14 Neb. 3l4o (b)' illpl1caUon); 
Neb. Rev. fl1lat. § 29-2016 

X X Rule Civ. Proc. 51; lev. ca.p. Lavs § 175.441 (cr1a1nal 

X H.M. Stat. Ann. §§ 21-8-23 (eivl1), 41-11-12 (cri • ' nal ) 
(upon requelit Qf eitber party); Rule Civ. Proe. 51& 

X PeQP1e v. Mona1;, 200 J.Y. 3Q6 (semble: part of charge 
given to Jury at its request and vitbout objection 
by parties) 

X H.C. Oen. Atat~ Ann. § 1-182 (if insU'\lcUons are 1n 
writlng audit requested by either partyHboth) 

x 

X N.D. Rev. Code 29-2204; Rule Clv. Proc. 51& (c1.,U); 
M.D. Rev. C~e § 29-2131(1f 1n vrltJ.na)(cr1lt1nal) 

Ohio Rev. Code AM. §§ 2315.01 (civil); 11945.10 
(crilllinal ) 
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Lowenstein v. Holmes, 40 C*la 
Okla. Stat. tit. 22, § 89 

33,37 (civil); 
3 (crill1nal) 

Ore. Rev. Stat. §§ 11.255 (el vi1), 136.3]0 (criminal 

S.D. Code §§ 33.1311 (cIvil), 

Tenn. Code Ann. § 1!o-2516 

Rule Clv. troc. ]6.18. Rule C rill. Froe. 671 

Rule Clv. FtC. ~'7(1II); Utab C 
(crimI 1) 

ode Ann.§ 71-32-2 

Bowles v. C<;mmonwealtb, 103 V •• 816 (dict.) 

Hart, 175 P.2O ~ Rule Civ. Proc. 51; State v. 
(cr~al) 

RIlle Clv. Proc. 51 (consent or 
v. Stover, ~ W. Va. 668 

Wood v. Aldrich, 25 Wisc. 695 
60 Willc. 559 (dict~)(cr 

Wyo. f1tat. jlnn. § 1-226 
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all parties); State 
• 671 (dietua)(erillliae 

(civil); Loew v. :ltate 
lIIinal) 
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