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6/16/69 

Memorandum 69-75 

SUbJect: study 65.20 - Inverse Condemnation (Right to Enter, Survey, 
and Examine Property) 

In this memorandum, we review the cOllllJlents received after distribution 

of the tentative recommendation relating to the right to enter, survey, 

and examine property. A copy of the recommendation, as well as copies of 

most of the comments received (Exhibits I-VII), are attached hereto. 

At the June 26-28 meetlog, we hope the CommisSion will be able to 

review these materials and make any necessary changes 10 the tentative 

recommendation 10 order that the recommendation may be prloted during the 

summer for submiss101l to the Legislature 10 the fall. 

C General reaction 

c 

The recoa:aeDdation seems to bave had a generally favorable, if not 

enthus1astic, rlllGeption. The County Counsels of both San Diego (Exhibit III) 

and Los AngeJ.ea CO\lll'l;1es (Exhibit IV) approve the recommendat:Lon as drafted 

as a helpful and des:l.rable clarification. (To the same effect is an 

UDr8Foduced letter f~ G. J. Cummings, Professional EngiQMr.) With one 

minor c~e (discussed below), and a reservation concerning the award of 

attorney's fees, the State Bar Committee on Govel'DJlleUtal LiabU1ty and 

CondeDlllation also extends ;l.ts approval. Only the Department of Fubl.ic Works 

(Exh1b1t 1) is rea.l.l1 Ilrit1cal of the recommendation and woul.d apparently 

oppose it in its present form. The specific cr1t1c1.ams &It the Depe.rtment 

will be presented in order below. 

Sectiog 1242. 

The State ~ Callmitt.e on Governmental L1abU~.a.Dd , ond"'llQl't.1,Dn 

would revise Bubd1vi&;l.OD (a) to provide: 
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(a) A person having the power of eminent domain may enter 
upon a property and conduct surveys, map-making, and examinations 
~e-4e~.Pmi88-~Re-s~~~9~li~y-ef-~Re-ppepe~y-fep-ae~~8i~~ea-f8P 
a-,~,.se-f8P-WRieR-~Be-,ewep-~-ge-eKepe~Be. reasonably related 
to the purpose for which the power mB¥ be exercised. 

Substantively, the respective provisions are similar, if not identical. 

The Committee's proposal is possibly broader in scope or at least may permit 

such an interpretation, but actually there seems little to choose from 

between the two except the Committee's proposal does seem to read more 

SlllOotbly. The staff recommends the change be accepted. 

The Department of Public Works comments that it is satisfied with its 

authority under existing Section 1242 and has experienced very little 

trouble under this statute. The Department does not explain what happens 

when it does have trouble. An explanation would be helpful since the 

present statute, on its face, appears to grant a blanket allthority to enter 

and survey. One suspects that this has been used on occasion to overcome 

even warranted oppOSition to an entry since only the most oppressed and 

determined landowner (!.:.i.:..> Jacobsen) would attempt to take on the state 

in the present uncertain state of the law. 

Section 1242.5 

The tentative recommendation makes the procedure provided b.Y Section 

1242.5 available in all cases of entry and survey where substantial damage 

may occur. Moreover, where the public entity itself seeks the court order 

it must do so on a noticed motion. These two changes have focused attention 

on the provision of attorney's fees contained in the present statute and 

continued in the tentative recommendation. The Bar Committee comments 

that "the subject of attorney's fees is of such general import that it 

C should not be treated separately from the general problem." Less restrained 
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C is the Department of Public Works which foresees "harassment" by the 

~ of the public entity, unnecessary expense, an increase in litigation, 

and court delay. This sentiment is also reflected in Exhibits V and VI. 

There seems little that can be added to prior discussion in making a 

decision on this issue. Present law provides for attorney's fees, but it 

is limited in scope (it is restricted to takings for reservoir purposes) 

and permits a court order to be obtained by the entity ~ parte. This 

combination of features has undoubtedly made it noncontroversial. The 

staff does not feel that the prOVision for attorney's fees is in any way 

wrong, but in view of the comments received the Commission may wish to take 

another look at this issue. 

The Department of Public Works also comments unfavorably on subdivision 

(d). This subdivision permits the landowner to be compensated from the 

C deposit posted for the damage shown to have occurred. The Department feels 

that this may lead to double compensation where the land surveyed is sub

sequently acquired by the condemnor. The Department further suggests that 

C 

"an offset •.• be made by the court against the award of Just compensation. 

This offset would be the amount previously paid for phYsical damages caused 

to the property by a previous entry where the owner had not cured such 

damage prior to the taking of the title or possession by the condemnor." 

Same reflection on the possible situations that can occur suggest 

that the recommendation, as drafted, is sound and that the Department's 

proposal would actually penalize a landowner. Assuming that there has been 

an entry causing dams8e, two situations can occur: (l) The owner could be 

compensated for the dams8e and do nothing with the money to restore his 

property. In this event, the property, when (and if) taken, will 'be 

valued in its unrestored condition; its fair market value should; in theory, 
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<:: be automatically reduced through the appraisal process by exactly the 

amount of compensation previously paid. The Department I s apparent 

c 

c 

suggestion tha.t a further offset be made in an amount equal to the compen-

sation previously paid would result in a "double" deduction and the land-

owner would not be justly compensated. (2) The owner could be compensated 

for the damage and could then restore his property to its former condition. 

The condemnor would then be required to pay the fair market value of the 

property in its restored condition upon a subsequent taking. In a limited 

sense, the condemnor would have to pay twice for the same property. However, 

it must be noted that the improvements made after the date of taking wlll not 

be compensated for so the condemnor can, to some extent, eliminate the 

problem bW prompt action in condemning the property it seeks. More 

inportantly, the landowner is entitled to have his property in its ,mdarnaged 

condition at all times and, if this property is subsequently acquired, he is 

entitled to receive the full fair market value of this property. The 

condemnor should not be permitted to damage the property and then force the 

landowner to a choice of what to do with his money tha.t will be adversely 

affected bW the uncertain action of the condemnor. To keep this issue in 

perspective, it might also be noted that the condemning agencies indicate 

that they seldom cause any dBJll!lge and almost invariably obtain the voluntary 

consent of the owners to .do what· is necessary. (The foregoing discussion 

would also seem to cover point 3, in Exhibit VII.) 

II): 

Finally, with respect to Section 1242.5, the suggestion is made (Exhibit 

that in the event an action in eminent domain is subsequently filed 
the claim for any damages by reason of previous entries should be 
assertable in the action bW way of cross-complaint or affirmative 
defense. This would tend to eliminate multiplicity of actions and 
also greatly dimdnish the burdens upon the Court and the landowner. 
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c 
[T]he damages ordinarily incurred by reason of the prior entries 
are usually ver:y minor in relationship to the damages involved in 
the condemnation case itself; •.• it would not be economically 
feasible to initiate a suit, but it would be economically feasible 
to assert it by way of affirmative defense or cross-complaint. 

There is some merit to the suggestion, but in part one's response 

depends on the decision regarding attorney's fees. Certainly the procedure 

contemplated under Section 1242.5 is simple, expeditious, and economical 

enough to enable the landowner to assert his claim for damages under that 

section without delay or expense. Especially is this true if the landowner 

recovers his attorney's fees. However, consideration might be given to 

authorizing (if authorization is necessary) a cross-complaint for damages 

for entr:y in a subsequent eminent domain action. Problems arise, however, 

with respect to the effect of such authorization on the basic claims 

C stetute and the statute of limitetions. 

It is also noted (Exhibit VII) that, "no provision is made for dis-

position to lien or deed of trust holders of any of the money paid into 

court." In view of the relatively minor damages anticipated, it is 

correctly assumed that the Commission's "intent is to permit those. parties 

to intervene if they believe they are entitled to any of the money." 

Section 815.8 

The City Attorney for the City of Oakland (Exhibit VII) also points 

out that we have failed to incorporate the same phrases in Section 1242 

and Section 815.8 relating to the activities of the entity on the property. 

In Section 1242 we refer to "surveys, map-making, and examinations"; in 

Section 815.8, "t1his is broadened to include "surveys, map-making, 

C explorations, examinations, tests, drillings, soundings, appraisals, or 
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related activities." The staff believes that the inconsistency was 

unintended and inadvertent and suggests that the sections be conformed 

both to read: " ••• make studies, surveys, tests, soundings, appraisals, 

or en~ge in related activities • " 

Respectfully submitted, 

Ja ck I. Horton 
Associate Counsel 
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Iemo 69-7, 

r-rrMfNt Of PUIIJC WORQ 

'--GAl DIVISION 
1120 H mm. SACIAMENrO 95114 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford University 
Stanford. California, 94305 

Dear Mr. DeMou1l.y: 

Re: va tlon Re to Condemn-

The Department of Public Works has not officially 
commented upon this tentative recommendation, although 
its representatives heve made varioUS comments at the 
meetings of the Commission which considered this matter. 
At those meetings representatives of the department 
reiterated that the department was satisfied with its 
present statutory authority under C.C.P. §1242 to enter 
and survey for highway location, and had experienced very 
few problems under this statute. Because of this, the 
department does not see the need for the rather cumber
some proposed provisions of obtaining court orders to 
enter and survey with deposits of compensation to cover 
probable damage and reimbursement of attorneys fees to 
counsel representing property owners wishing to contest 
the Rroceedings. The department teels that such proced
ures "will encourage those few landowners who will take 
any steps to barrasa legitimate ends of a public agency 
in locating the public work. This is especially true 
if the cost to the owner of such harrassment is borne by 
the agency in reimbursing him for his attorneys fees. 

In the Commission's comments to §1242.5 it states that where 
" ••• the entry and activities upon the property will 
involve no more than trivial injuries to the property 
and inconsequential interference with the owner's 
possession and use ••• neither the owner's permiSSion 

• 



Mr. John H. DeMoully -2- April 3. 1969 

nor the court order is required." While this may be 
true in a legal sense, as a practical matter it will 
probably not b~ true. In most instances where an agree
ment cannot be reached, the owner will claim that there 
is a likelihood of compensable damage even though the 
condemnor believes that there will not be such damage. 
Therefore whenever an agreement cannot be reached with 
an owner, §1242.5 will be followed. Under the provisions 
of §1242.5 there must be a noticed hearing and the 
property owner will be compensated for his attorney's . 
fees. With a provision for, the payment of attorney fees 
the property owner's attorney must, as a practical 
matter, at least attend the hearing to assure that no 
serious harm will befall his client. It will also be 
necessary to have the testimony of the engineers or 
surveyors as to what is proposed. Most hearings would 
therefore take a minimum of two hours of court time even 
where the result is that there is no more ·than a trivial 
injury to the property and an inconsequential interference 
with the owner's possession and use. In most cases where 
agreements cannot be reached with the owner the cost for 
the attorney's fees will exceed the actual damages and in 
addition there will be a great waste of court time. 

The department, at various meetings of the Commission. 
expressed strong reservations about the affect of proposed 
§1242.5(d) in resulting in substantial double compensation 
to the property owner. That section provides that the 
court may, within six months after the date of authorized 
entry, award to the owner damages caused by the entry out 
of the money placed on deposit by the agency. As expressed 
to the Commission. in most highway takings. the land survey
ed i~ eventually included in the land taken for construction 
of the public improvement. Where such land is taken. for 
practical purposes, it .is customary to value it without 
regard to any physical damages which it may have suffered 
during the entry. If the value of the taking is determined 
as is customary, and the landowner has previously received 
compensation for physical damage caused during the entry, 
it cannot be quesioned that the owner has received what 
may be a substantial amount of dOUble compensation when 
the two awards are considered jOintly. 

At a meeting of the Commission, a representative of the 
department discussed a possible cure to this danger of 
double compensation. This would provide an offset to be 
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made by the court against the award of just compensation. 
This offset would be the amount previously paid for 
physical damages caused to the property by a previous 
entry where the owner had not cured such damage prior 
to the taking of title or possession by the condemnor. 
For some reason. the Commission felt that this problem 
fell into the De minimis category and left the statute 
in its present proposed state with.no provision or guide 
to the courts in preventing double compensation to the 
owner for phySical damage caused during the course of 
survey when the property is eventually taken for the 
public project. 

Again the Department expresses its appreciation for the 
opportunity afforded it by the COmmission to comment 
on its proposals. 

Very truly yours, 

~J./~.-,... 
ROBERT F. C~ON 
Assistant Chief Counsel 

Encls. 20 Copies 

cc's to: Willard A. Shank. A.G.'s Office 
Norman B. Peek II .. 

Robert L. Bergman It I' 

Thomas H. Clayton, Gen. Servo 
Norman Wolf 
League of Cities 
Russell B. Jarvis 
San Diego, Santa Clara. and Santa Barbara 

County Counsels 
K. Duane Lyders 
Robert W. James, Dept. of Water Res. 
John Smock, Judicial Counsel 
Richard Allen, Dept. of Water Res. 
Dept. of Public Wks. (S.F. & L.A. Legal Offices) 

" " II "{S. D. Legal Office} - 5 
Los Angeles County Counsel . 

10 each 



EXHIBIT II 

c DESMON D. MI LLER. DESMON D S. WEST 

c 

~.-~-- .. ---.--

ATTORNEYS AT l..""W 

e 1 e. "1" S T R e: E T 

.sACRAMINTO, CALIfORNIA 9.5814 

February 17, 1969 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Z:AFU. o. oes .... OND 
(11lo-a1l-15.a) 

E.V .... YN£ NI1.L.1I!:1"I' 
~'.o"·I.es) 

R1CH .... RO .... DIE.MON 0 
L.OUIS N. Oe::S,..ONO 
BILL. W. WEST 
CAROl.. ..... L..L.EA 

..JOHN 1..4ltaEPI'T 

..JOHN A, L..IEWIS j .J(IIt. 

Re: Tentative Recommendation Relatin~ to Inverse 
Condemnation - The Privilege to Enter, Survey 
and Examine ?roperty 

Gentlemen: 

Please be advised that our office has considered and 
studied the above referenced tentativ~ recommendation 
and. find no quarrel with the conclusipns expressed 
therein. 

We do, however, strongly recommend anid urge that the 
Commission consider additional rec ndation that in 
the event that an action in eminent amain is sub
sequently filed the claim for any d ges by reason 
of previous entries should be assert ble in the action 
by way of cross-complaint or affirms ive defense. 
This would tend to eliminate multipl'city of actions 
and also greatly diminish the burden upon the Court 
and the landowner. An additional re son for this is 
that the damages ordinarily incurredlby reason of the 
prio~entries are usually very minorjin relationship to 
the damages involved in the condemna~ion case itself. 

As an experienced attorney in this fteld representing 
landowners, it has been my experienc~ that in most 
cases involving the damages which yo~ are considering, 
it would not be economically feasiblt to initiate a 
suit, but it would be economically f,asible to assert 
it by way of affirmative defense or ~ross-complaint. 

Yi81:Pt)~ 
DESMOND, MILLER, DESMOND & WEST 

RFD:bk 

J 



BERTR .... M Me LEES. JR. 
COUNTy t:ot.o "-I 5 In •. 

K~HI8IT III 

OFFICE OF 

COUNTY COV,,",SEL 
3('2 COl;"iTv ~.DM!I,,'·S'<'H;.:o,T!ON CENY-£R 

S~.N DIE(;-~ CA:~;FOF<NIA 92~(:'1 

Fct~uary 10, 1969 

Mr. John 11 ~ Deiviouli..y 
California 1s'::j' t"'_evis ion C:;-;~:rli;3s i0D 
School of La'i 
Stanforc. university 
Stanford, California 94305 

Dear Hr. Gel'loully: 

Re ~ !.\.:entntive LeCOlfJIlCrlG2.tioDS: 

(a) I:nv6rse Cori.Qe;:;'i:":~at ion - Privilege to Enter, 
Survf"y ana :r;xamine Property 

(6) Contlemnc,t-ion. Law ar..o. Procedure - Bight to 
Tai--:e :CyrcaCl2 

t:tOBERT G, BEf:lREY 
ASSiST ""'1" COUNTY .cOUNSEL. 

OEPlJTa.:s 
DUANE J. CARNES 
DONA.LD L. CLARK 
JOSEPtoi f( A.S-E, JR. 

LAWRENCE KAPILOFF 
LLOYD M. HARMON. JR. 

BET'TY E, BOONE. 
PARKER O. LEACH 

WILLIA"'" C. GEORGE 
ROBERT S. HUTCHINS 

JAME.S E. SMITH 
JOH'N Me EVO"r' 
AFU.-e: HANSEN 

\~e have revi€Ti~e(:. thE tentative r-ecornraenJations furnished by 
your office in t~1e a80V~ referericed reatte~s on ~h~ch you have 
reqlJestE:C co:r. ... 'T.t';nt~~" "'i'.'e asree ~';:Lc{:t tr",=: pr'opo3als as submittea to 
the Law Revision Con:.missi.oL1. 

Our office lIas teen facE:(j. v;ith ti'~c pr·oGle:c. on the right of 
a (;onder.uJing ,s.fsc-nc/ to 0Ur~Jey Et.r.;d eX2..IT'.ine propert:l, even after 
a complaint in er.;in.enr j,;xTL2.i.n IH1S teeD. f'11e0. Foreover, school 
d.istricts cio not have tnc r'i!:~~lt cf prior possesslo:n in eminent 
o.omain proceedinvs al-:C t!K~ir rigllt to ~nter and. ma/~e surveys is 
~ot clear under exlst!ng la~. Thp amenuments to Sections 1242 
and 1242.5 of tht:' Coue cf Ci-vii. r'rocedure :'>lill clarif:'l these 
issues. 

This office also !las ~ad pro~lerrs in specific cases where 
school districts have conslaere~ possicle acquisition of addi
tional property to proviae acc~ss to property {lot taken~ In 
the past we ha.ve acivised school cistricts tbat ti:"ley have no 
authority to acquire propert,~i fer use oCnur "than school buildings 
and grounos unless othexh;..;ise specificall:.,." aut;'-lorlzed. (See 
bGucation Code Section Ij3~4 ~niC(l authorizes acquisition of 
property by a scLool di.stric;; for [;treets in front of property 
owned by tne aistr1ct wten required for school purposes; and 
Section 1~251 which autllor1z2s a sc~ool Ci3trict to acquire 
land for a Dschool a.pproach·' 'f-IhicI-i is ~lot more tnaG one-half 
mile i!"! lengtn ~lrJ.(: is entire 1:;- out.side- ene ooundaries of any 



DeY.o:,J,~.l v 

, ' ) 
C..LT;y~ 

DC: tL·j 

cc: Terry C. S~it~ 
Deputy County CO~G~cl 
b ll8 i~&ll of t(i~il'~~s~~r~ti(;J' 
Los i1.!lge'i.e,s, l':ij . .L~--'i.).~'Ji1.e 
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..JOHN D. MAHARG 

COUNTY C:;O>JNSEJ.. 

..JOl--ft-.j H. L.ARSON 
SPECIAL AS$;IST .... N-T 

C1..AR£NC~ H. LANGSTAFF 

OA'y'~D O. M1X 

EOWAIotO H. GAYLORD 

ROBERT C. L-YNCH 
..JOEL R, B-EN N E:TT 

A. R. LA-PLY 

..I"ME;S W. BRIGGS 

DONALD K. BYRNE 

A$Sl5TA.NTS 

M~,1:::5""!-. .. '36'1 

THE COUNTY COUNSEL 
OF LOS ANCELES COI.:NTY 

SUiTE. 648 hAll or Ai::>M!NiSTRATlON. 

Sao WEST TEMPLE S7REET 

LOS ANGE l.£5~ CALIF"O~NtA 90012 

February 7, 1969 

Mr. John H. DeMoully 
Executive Se,cretary 
California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Re: California Law Revision Commission 
Inverse Condemnation 
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The Privilege to Enter, Survey, and Examine 
Property 

Dear Mr. DeMoully: 

This office wi.shes to express approval of your 
tentative recommendation to authorize all public agencies 
to enter, survey ana examine property under the terms and 
conditions set forth in your proposal. 

Very truly yours, 

JOHN D. MAHARG 
County Counsel 

~, 

,// 
I. 

By ';. " .. <'.; 

Terry C. Smith 
Deputy County Counsel 

TCS:jac 
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California Law Revision Commission 
School of Law of Stanford Univen;ity 
Stanford, California 94305 

Gentlemen: 

LAv-UNoA HIl.LS, CALIFORn .... 9-~6SJ. 

TEl.EpHONC PI"'I-I a;:!s· 2:200 

Recently I received the. Commission's "Tentative Recommen
dation Relating to Inverse Condemnation--The Privilege to Enter, 
Survey and Examine Property" and "Tentative Recommendati.ons 
Relating to Condemnation Law and Procedure--The Right to Take 
(Byroads)". You requested my comments relating to these recom
mendations. 

Our firm represents somo 25 public agencies on the condem
nor's side of condc'mnation cases. In addition, we represent a 
large number of property o\>mers. Wce have no quarrel with your 
concept or proposals relating to the privilege to enter, survey 
and examine property, except wherein you propose that the court 
might require upon application by the conder.mor that an order to 
enter property be conditioned upon a security deposit where that 
security deposit would include an amount to reimburse the owners 
of the property for costs and attorney's fees. Although I person
ally would be happy to see the entire law changed so that property 
owners are compensated for attorneys fees in all cases involving 
direct as \.,;1el1 as inverse condemnation, your concept would cer
tainly charge the existing la'l. If attorney's fees are to be paid 
in order to secure the right to USe property temporarily. for 
surveys, why should they not. be paid when we have a temporary 
easement, for example, for constructi.on purposes? Why not when 
a permanent taking occurs? Just compensation has been held not 
to include attorneys fees to date. If your proposal were made 
I think that most attorneys for property owners would simply 
take the position in every case where a survey i.s sought that 
they would refuse entry. Thereafter, the public agency would 
apply for a cO~lrt order and the property owner IS attorney would 
COme into court and claim that a security deposit be put up and 
also that he be awarded attorneys fees. It seems to,me that this 
provision relating to attorneys fees should receive further consi
deration by the Cournission. 
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Californln Law Revision Commission 
January 27, 1969 
Page Two 

Your second l:('coITl[11endi'.tion relating to byroads in our 
opinion adds to th" fle:dbiIity of condemning agencies in that 
they would be able to acquire access roads onto otherwise land
locked parcels ~Iithout the questi.on of public use and necessity 
being raised. Unfortunately, hovever, the recommendations of the 
Commission purport to change the probable exisr:ing law that a 
private individua.l could COnCeDE) all access route so that a parcel 
of landlocked propcxty ceuld bc developed. Your own study points 
out that this change is contemplated. As your study also points 
out on page 10: "Mnximtrn l!tiliza tion of land is important. II 
You state on page 3 of your te.ntHtive recommendations relating to 
byroads that the "Coffic:dssicm has concluded that if there is any 
need for the acquisition of a byroad by condemnation, the appro
priate legislative be.dy rather thilll a p!'ivate person should ini
tiate the proceed ings : by dele Ling the 'ilOrd "byroads" from 
§ 1238 of the eel' and e)'.pressly providing that a public agenc), 
can acquire byroads and hy f.tat2ments such as the above it can 
be expected that CO':Irts in the state would hold that a private 
person could not condemn a byroad. Any court interpreting these 
new proposals is certain to consider the Law Revision Commission's 
recommendations as part of "legislative history", if nothing else. 
In our opinion this proposed charlic is an extremely undesirablE'. 
change. 

There are fev! if ilny legislative bodies or public entities 
who are willing to take on [,cldHional condemnation caseS simply 
to expedite the d"velopment of property that may be landlocked. 
To be sure, if a contemplated cOi1demnntion action by a public 
entity is responsible for the landlocking of a parcel of land, 
the public entity shoul(~ be "'xp-:,,ctcd to usc your proposed sections, 
but in other events the property O\·mer is liboly only to find a 
deaf ear when he seeks that [<ort of help. If the Commission has 
any evidence to judicate that it is b(>ttcr to allow only public 
entities tOi acquire aCCQS s roads to landlocked parcels, then I 
think the CO!llWission ShOllld state what evidence it has that this 
resul t is desirablE. Those of us vlho repros cnt property o"mers in 
rapidly developing counti.es would certa:i.nly ardve at the oppo
site conclusion. If the Commission is not disposed to provide in 
the law that private individuals can condemn a so-called byroad 
when they are able to sho\>] strict necessity, then at least the 
Commission should not change what many of us beli.eve is the 
existing law allowing such condemnations without substantial 
evidence that such change is necessary. 
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SACRAMeNTO MUNiCiPAL UTiliTY DISTRICT L.' 62:01 S Street. eo, 15830. Sacramento, Califomi.it 95813; (915) 452·3211 

Mr. John H. Det10ully 
Executive Secretary 
California Law Revision C01llmission 
Stanford University 
Stanford, California 94305 

Dear Mr. ~~oully: 

January 23, 1969 

Thank yOIl fer your letter of January 15, 1969, clari
fying the La.1 RevisioT, Commission' s tentative recommendation 
relating to Section 1242. S. 

As you poi.nt out, the requirem~,nt of reimbursement of 
attorney's fees is already present under the existing Secti.on 
1242.5. Ho .. ·ever, under the ('yj.s cing secti.on an entry order may 
be obtained wi thout not:i.~e and ;.lpon deposit of security suffi
cient to compensate the li:mdnwner for camage only,. The attorney 
fee provisions of the eKisting Section 1242.5 come into play 
only if the lando"mer ta);es the initiative and c01'IlIlIences litiga
tion. I would guel'!5 that th~ att:orney fee provisions of the 

·1 t< S 't' ~')i,,'":" "- .' ..... ,\~" "..,¥,~'1-.; b" -~ ex S ..Lng ec. ...... on .,"_."'f,_~ _' .i.~c .. ,,,e r.,:.;, ... L~.] t~en use-a. 

The nrODosec ;;ec,~:i(JI! ~2-42.j would reQuire notice to 
land<rWl.lerS and'" wo~ld cE/-ic.iL~e the court to sat the initial 
deposit: so as to inc.lude reasolli~ble attorney~ s fees in every 
instance, I fe~l tb,t tbere will tJ8 more litiga.tion tInder the 
proposed $e(;tion 12.42.5 tb,mJ.wler the exis tinr. section and 
that the over-aU. effecr: wE!. ,:>", a significant step toward the 
a.ward of attorDE';Y ~ s i'e-e .. ; tc r~T~:}pe'.t"tj owners in co.udemnation 
proceedings. 

One might elso approach the qllestion fn1m a consid€:r
ation of the propose;] Section 81'1_8.. Neither that proposed 
section nOI' the existing sections in Part 2 of the Government 
Code c.ontemplate the award of atto:c:-ney 1 s fees in litigation 
against public agencies, 

I do appreciate that it may be difficult to remove 
the attorney fee provisions in any expansion of Section 1242.5 
in view of the fact that those provisions exist in the oresent 
section, but I think same consideration might be given to that 
possj .. bility. 

Very truly yours, 

.' ~ 
~ l 

~~~,' '!( 

David S. 
Attorney 

• • 
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EOWARD A. GOGGIN 

California Law Revision Cau.mission 
School of Law 
Sta.nford, Cal. 94305 

Aten: Mr. John H. De MouUy 

Re! Comments re Tentative 
Relating to Inverse C 
-- The Privilege to E 
and Exan1ine Property 

Dear Mr. DeMoully: 

In respOf'l.se to your reques 
Tentative Recommendation Relating t 

The Privilege to Enter, Survey a 
we submit the follOl<rIng cornroents: 

January 20, 1969 

Recommendation 
demnation 

ter, Survey 

t:lTY HAL..L 94 05 I:z. 

for comments on the 
Inverse Condemnation 

d Examine Property. 

1. Section 1.742.5 - n.o pr vision is made for 
disposition to lien 0>:' def,d of trust holders of any of the 
money paid into cour t. We assume t intent is to permit 
those parties to intervene if they b lieve they are entitled 
to any of the money. 

2. "Appraisals" are specifically mentioned in 
Section 815.8 of the Government Code. but not in Section 1242 
of the Code of Civil Procedure. WIle her this was done inad
vertently or 011 purpose is not discu sed in the comment. 
We question the need to make a publi agency liable for con
ducting an appraisal of property. 

3. Although no mention is 
statues or in the comments, it is as 
damage to the property caused by the 
preliminary investigation of the pro 
consideration by the appraisers when 
property for purposes of condemnatio 
been corrected. 

de either in the proposed 
umed that any permanent 
condemning agency in its 
erty could be taken into 
they are valuing the 
unless the damage has 

Very trul yours, 
cc: League of 

Cal. Cities 
Berke ley. Ca 1. 

EDWARD A. GOGGIN 
City Atto ney 

RRK/ipb BY~~~ 
Deputy. Ci y Attorney 
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Revised December 15, 1968 

STATE OF CALIFORNIA 

CALIFORNIA LAW 

REV I S ION COM MIS S ION 

TENTATIVE RECOMMENDATION 

relating to 

INVERSE CONDEMNATION 

THE PRIVILEGE TO ENTER, SURVEY, AN1'I 

EXAMINE PROPERTY 

CALIFORNIA LAW REVISION COMMISSION 
School of Law 

Stanford University 
Stftnford, California 94305 

WARNING: This tentative recommendation is being digtributed so that 
interested persons will be advised of the Commission's tent.tive con
clusions ...nd ~!Ul make their views known to the CommiSSion. Any 
comments sen.t to the Commission will be considered when the Commission 
determines what recommendation it will make to the ~liforni. Legislature. 

The l?rnmission often substantially revises tentative recommendAtions 
.s a result of the comments it receives. Hence, this tentative recommen
dation is not necessarily the recommendation the CommiSSion will submit 
to the Legisl~ture. 
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NOlt 
Thia reooIDD1eJ1dation includes an ~Janatory Comment to each 

aeetion of the recommended legislation. The Coaunentl are writteJ1 
as if the legislation were enacted li::J. their primary P1I1'poee is . 
to explain the law as it would emt ,ifr enacted) tAl thoae who will 
have occasion to use it after it is in etrect. 

. . " ... ".~ ... 
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# 65 Revised December 15. 1968 

TENTATIVE RECOMMENDATION OF THE CALIFORNIA 

LAW REVISION CQMM]lSSION 

relating to 

INVERSE CONDEMNA~ION 

THE PRIVILEGE TO ENTER, :SURVEY, AND 

EXAMINE PROPER'ljy 

BACKGROUND 

Since adoption of the Code of Civil iProcedure in 1872, Section 1242 

1 ' 
has authorized any condemnor to enter lefDd it is contemplating acquiring 

, 

and to "make examinations, surveys, and ulaps thereof." The obvioua 
, 

purpose of this longstanding privilege i~ to enable the acquiring l18ency 

to determine the suitability of the property for public use. Section 1242 

does not require any formaliiies such as inotice to the property owner or a 

preliminary court order. Although the q,,\,!stion apPears never to hAve 

reached the appellate courts, presumably ithe condemnor could. invoke the 

superior court's aid by ws;y of a writ of !assistance or other appropriate 

process. 

In early appellate court decisions,the privilege conferred by Section 

1242 was justified as a means of obtainiljS the property descriptions and 

: 2 
other data necessary for the condemnati~ proceeding and of complJJ'ing 

with the statutory admonition that any p~blic improvement "be located 

1. Although Code of Civil Procedure Sec1lion 1242 refers only to "the 
State, or its agents," Civil Code SEfction 1001 provides that "any per
son seeking to acquire property fOr I~ of the uses mentioned in •. 
[Code'of Civil Procedure Section 1235J is an agent of the state ..• 

2. See San Francisco & San Joaquin Valley R. Co. v. Gould, 122 Ce.l. 601, 
55 Pac. 4ll (18gS). ' 

-1-
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in the :mruurer which will be most canpatible with the greatest 

3 pubJ.ic good lind the least private injury." These just1f1ca-

tions, however, are insufficient in cases where the entry and 

activities would be considered a "taking" or "damaging" of property 

within the meaning of Section 14 of Article I of the California Consti-

tution. Even though the condemnor may colltemplate the total restoration 

of the property or the payment of damages, no condemnation proceeding has 

been commenced and compensation has not b~en "first made to or paid into 

court for the owner" as required by that ~ection. 

This problem was dealt with definitively in the leading case of 

Jacobsen v. Superior Court, 192 Cal. 31;1,' 219 Pac. 986, 29 A.L.R. 1399 

(1923). The entry in the Jacobsen case i*volved occupation of the 

owner's property for some two months by a i mun1cipal water district and 

the use of power machinery to make boring~ and other tests to determine 

its suitability for use as a reservoir. the court held that the entry 

should be enjoined and that the privilege. conferred by Section 1242 

extends only to "such innocuous entry and' superficial examination as 

would suffice for the making of surveys oli' maps and as would not, in the 

nature of things, seriously impinge on or impair the rights of the owner 

to the use and enjoyment of his property." 

The holding in the Jacobsen case has.been partially overcome by a 

special statutory procedure, provided in 1959, by enactment of Section 
I 

1242 .5 of the Code of Civil Procedure. SElction 1242.5 is limited to 

public entities that have the power to cOljdemn land "for reservoir 

purposes," The section is also limited td cases in which the public 

entity "desires to survey and explore cer1jain property to determine its 

suitability for such purposes." In these cases, if the public agency 

3. ~ Pasadena v. Stimson, 91 Cal. 238,27 Pac. 604 (1B9l). 
! 
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cannot obtain the conEent of the property owner, the agency may petition 

the superior court for an order permitting an exploratory survey. The 

order, however, must be conditioned uDon deposit with the court of cash 

security, in an amount fixed by the court, sufficient to compensate the 

owner for damage resulting from tile entry, survey, and exploration, plus costs 

and a.ttorney' s feas incurred 1r'J the owner. The section seems to a.uthorize 

recovery by the property owner for "any damage caused by the [public. 

entity] while engaged in survey and exploration on his property.n4 

In addition to Sections 1242 and 1242.5 of the Code of Civil Pro-

cedure, many california statutes authorize public officials to enter 

private property to conduct inspections, investigations, examinations, 

or similar activities. Vost of these sta~utes have nothing to do with 

a proposed acquisition of the property fo~ public use or the location 

or construction of publiC improvements. Moreover, most of them do not 

contemplate the kind of entry or type of investigatory activities that 

would, in any likelihood, cause appreCiable damage to property or 

significant interference with the owner's use and possession. Typical 

provisions of this type are contained in the Agricultural Code, the 

Business and Professions Code, and the Hea~th and Safety Code, and 

authorize the entry of public officers to [nspect for health and safety 

menaces or for violations of regulatory legislation. These statutes 

were catalogued and considered 1r'J the Law Revision Commission in its 

4. The procedure authorized by Section 121;2.5 appears to have been 
considered by the appelln te courts in: only one instance. In los 
Angeles v. Schweitzer, 200 Cal. App.2~ 448, 19 Cal. ~tr. 429 
(1962), the court held the order auth<\>rizing entry, survey, and 
exploration to be nonappealable. The'decision, however, discusses 
the application of the section and the right of the property 
owner to recover damages. 

-3-
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utudy of governmental tort liability.5 

Other statutes appear to contemplate a substantial 

amount ·of activity upon the property to which entry is 

privileged. For example, s~ecial district laws, especially those 

creating or authorizing the creation of water districts, irrigation 

districts, and flood control districts, typically authorize the 

district " ... to carry on technical and other investigations of all 

kinds, make measurements, collect data, a~d make analyses, studies, 

and inspections, and for such purposes to 'have the right of access 

through its authOrized representatives to all properties within the 

district. ,,6 These district laws also typ$cally repeat the authori

zation conferred Qy Code of Civil Procedu~ Section 1242 to enter, 

survey, and examine property being consid~red for acquisition. 

The law applicable to any damages that may result from these 
, 

official entries and investigatory act1vi~ies was partially clarified 

Qy the governmental tort liability provis~ons added to the Government 

Code in 1963. Section 821.8 provides that: 

A public employee is not liable for a~ injury arising out of 
his entry upon any property where such entry is expressly or 
impliedly authorized Qy law. 

That section, however, also states that: 

Nothing in this section exonerates a public employee from 
liability for an injury proximately caused by his own negligent 
or wrongful act or omission. 

The public entity or agency itself galine a parallel lrmmmlty through 

Government Code Section 815 .2( b), which pI"\)Vides that: 

5· See Van Alstyne, A study Relating to ~rei~ Immunity, 5 Cal. 
'IBw Revision CollllD'n RepQrts 1 llO-~l96¥. 

6. Most of the statutes are cited at page 11 of the study cited in note 5. 

-4-
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Except as otherwise provided by statute, a public entity is not 
liable for an injury resulting from an act or omission of an 
employee of the public entity where the employee is inum1ne from 
liability. 

This statutory immunity of both the public officer and the public 

entity from tort liability, however, does not absolve the public entity 

from "inverse condemnation" liability for substantial damage. Statutes 

authorizing privileged trespasses on private property have been held 

val1d,7 but these holdingc; ho.yc boen bescd upon the premise 

toot the interference with prO'pcr ty :'lghts that they authorize 

ordinarily is slight in extent, temporary in duration, and de minimis 
8 

as to the amount of actual damages. Thus, under existing law, while 

it is clear that the entry itself under Section 121i2 of the Code of 

Civil Procedure or one of the other statutes authorizing entry for 

investigatory purposes is privileged and therefore nontortious, it 

remains for the decisional law to declare the quantum of damage or 

interference that may result without giving rise to the right to injunc-

tiverelief or to recovery in an "inverse cOlldenmst1oQ" proceeding. 

There are many types of entries and ip,vestigations that can be 

made, and should be made, without any signji.ficant interference with the 

property or the owner's rights. In these cases, to require a prelim

inary court order or to provide a system fbr assuring and assessing 

compensation would be unduly burdensome as;well 6S constitutionally 

unnecessary. Thus, in connection with Section 121i2 of the Code of 

Civil Procedure, it seems reasonable to permit condemnors, without 

7. See Irvine v. Citrus Pest Dist. No.2 Of San Bernardino County, 62 
-cal. App.2d 378, 144 P.2d 857 (1944); Annot., 29 A.L.R. 1409 (1924). 

8. See Jacobsen v. Superior Court, 192 Cal. 319, 219 Pac. 986 (1923), 
approved in this connection in People ex reI. Dept. of Pub. Works 
v. Ayon, 54 Csl.2d 217, 352 P.2d519, 5 Cal. Rptr. 151 (1960), and 
Heimann v. City of Los Angeles, 30 Csl.2d 746, 185 p.2d 597 (1947). 

-5-
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formalities, to enter and survey property contemplated for public 

acquisition, so long as the entry involves no likelihood of significant 

damages to the property or interference with the rights of the owner. 

Representatives of public agencies have advised the Commission that 

those agencies seldom have difficulty in obtaining the consent of 

property owners for the great bulk of the routine survey work accom-

9 
plished by them. 

In other cases, however, it may not be possible to obtain the 

owners consent through negotiation and the necessary exp~oration may 

involve activities that present the ~ike~:!:hood of compensab~ damage, 

inc~uding the digging of excavations, dril,ling of test holes or 

borings, cutting of trees, clearing of 1.e41 areas, moving of earth, use 

of explosives, or employment of vehic~es Qr mechanized equipment. Repre-

sentatives of local public entities have suggested that the deposit-and

court-order system provided by Section 12ll!2.5 be extended to ~ types 

of condemnors without limitation as to t~ purpose of the contemplated 

acquisition and that the section as thus 1:!roadened should be limited to 

situations in which there is a reasonable likelihood of compensable 

damage to the property or a compensa~ ~terference with the rights of 

the owner. 

9. Section 53069 was added to the Gover~nt Code by Chapter 491 of the 
statutes of 1968 to specify that any Iloaal public entity may agree 
to repair or pay for any damage inci~ent to a right of entry or 
similar privilege obtained by the en~ity. For a suggestion that 
such a statute be enacted to facilit~te the obtaining of property 
owners' consent to entries, surveys, ;and the like, see Van Alstyne, 

loratory Surveys and Invest ati s (unpublished study in inverse 
condemnation liability series prepar d for the California Law Revi
sion Commission, 1968). 

-6- I 
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The foregoing distinction between situations in which the condemnor 

would be permitted to enter property under the simple privilege conferred 

by Section 1242 and those in which resort must be had to the formal pro

cedure of the revised Section 1242.5 sugge~ts the need for a statutory 

statement of the rule of liability that governs the condemnor's entry and 

activities. The governmental liability prOvisions of the Government Code 

should be revised to recognize liability o~ the part of the public entity 

for actual damage to private property and' substantial interference with 

its use or possession. Such a provision; W;hich would codify the 

"rule of reason" formulated in judicial deUsions (and particularly in 

the Jacobsen case), would provide an e~licit statement of the condem-

nor's liability incident to an entry under either Section 1242 or 1242.5 

and would permit as precise a distinction as seems possible between cases 

in which entry may be made under Section U42 and those in which resort 

must be made to Section 1242.5 

,-7-
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RECOMMENDATIONS 

The Commission makes the following r~cammendations concerning 

Sections 1242 and 1242.5 of the Code of Civil Procedure and the problem 

of inverse condemnation liability in conn~ction with privileged 

official entries upon private property: 

1. Section 1242 should be revised tp make clear that it does 

not immunize entries or activities that r¢sult in compensab~e damage to 

property or compensable interference with! property rights, and should 

provide that any such entries or activiti~s be made or conducted 

pursuant to a revised Section 1242.5. As: to any damage that might 

arise from entry and activities under Section 1942, the revised section 

should provide that the liability of a public entity is governed by 

Section 815.8 of the Government Code (to '\Ie added) and that liability 

of any condemnor other than a public entity is the same as that of a 

public entity. The provision with regard' to the location of the 

public improvement should be moved to aI$ther appropriate place in the 
10 

Code. 

2. Section 1242.5 should be expanded to cover entries for any 

purpose for which land may be acquired by condemnation. The revised 

section, however, should apply o~ where the entry and investigation 

is lik~y to cause compensable damage. A+so, the procedure provided 

10. This requirement of proper location, as stated in Section 1242, is 
now considered to be one of the eleJjlents of "public necessity" that 
must be shown in the condemnation Pl!'oceeding or, more typically, by 
the condemnor's resolution to conde$l. See Code of Civil Procedure 
Section 1241(2) and Sparrow, Public Use aDd Necessit in ~ifornia 
Condemnation Practice (~. Coot. . Bar 1 133, 150. This 
fragment of Section 1242 should, th refore, be removed to paragraph 
2 of Section 1241. 

-8-
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by the revised section should be available only where the owner's 

consent cannot be obtained. The order authorizing entry should be 

made only after such notice to the owner as the court deems appro

priate. The court should fix a deposit in the amount of the estimated 

damage and the owner should be permitted to have the deposit increased 

where it appears that the deposit has becOme inadequate. Further, the 

court should be authorized to consider t~ techniques of exploration 

and survey that are contemplated and to ~pose appropriate limitations. 

The section should provide a summary proctdure for disposing of the 

deposit and compensating the owner, but s~ould not foreclose his 

resort to any other civil remedies availaple to him. 

3. A new Section 815.8 should be ad~ed to the Government Code 

providing that, in connection with any en1;ry upon private property to 

conduct surveys, explorations, or similar: activities, a public entity 

is liable for "actual damage" to property or for "substantial inter

ference" with the owner's use or possessiq,n. The section should 

provide that, where the entry' and activities are authorized by law, 

there is no liability for (1) the entry itself or " examinations, 

testings, measurements, or markings of property that are superficial 

in nature, (2) trivial injuries or inconsequential damages such as 

superficial disturbance of grass or other'vegetation, or the taking 

of minor samples, or the placing of markers as is done in connection 

with aerial surveys, or (3) slight, transient interference with 

the owner's use and possession of the property that is reasonable 

under the circumstances of the particular case. 

-9-
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RECOMMENDED LEGISLATION 

The Commission's recommendation would be effectuated by enactment 

of the following measures: 

" 

-10-
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An act to amend Sections 1242 and 1242.5 of the Code of Civil 

Procedure, relating to eminent domain. 

The people of the State of california do enact as follows: 

Section 1242 (amended) 

Section 1. Section 1242 of the Code of Civil Procedure is 

amended to read: 

lea8:1;-Jlriva'i;e-iiB;11:1!'Y;-aB8.-81:11;dee'i;-~e-:I;l!.e-JliF9v;isiieBs-ef-SeeU.eB 

~4T' _ -'i!'l!.e-S'i;s'i;e;-SF- Us-ageBte- iiB-iel!.!!Fge-sf _ 81:1el!.-peliie-l:IS9; 

(a) A person having the powe~ of eminent domain may enter 

upon a property and conduct surveysl' map-making, and examinations 

to determine the suitability of the property for acquisition for 

a purpose for which the power may be exercised. 

(b) The liability, if any, of' a public entity for damages 

that arise from the entry and activiities mentioned in subdivision 

(a) is determined by Section 815.8 of the Government Code. 
I 

(c) Any person that has the ~ower of eminent domain, other 

than a public entity, is liable foZi damages that arise from the 

entry and activities mentioned in subdivision (a) to the same 

extent that a public entity is liaqle for such damages 

-11-
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under Section 815.8 of the Government Code. 

(d) As used in this section, "public entity" means a public 

entity as defined in Section 811.2' or the Government Code. 

Comment. Section 1242 has been amended to modernize its language 

and to make clear that the condemnor's liability for any damage that 

may result from an entry and activities unper the privilege conferred 

by the section is governed by Section 815.8 of the Government Code. 

As to the extent of the "examinations" authorized by Section 1242, 

see Jacobsen v. SUperior Court, 192 Cal. 319, 219 Pac. 986, 29 A.L.R. 

1399 (1923), holding that the privilege c~ferred by Section 1242 

extends only to "such innocuous entry and superficial examinations 

as would suffice for the making of surveys· or maps and as would not, 

in the nature of things, seriously impinge: on or impair the rights of 

the owner to the use and enjoyment of his property." See also the 

discussion supra in this Recommendation. The statutory procedure for 

entries that will result in compensable da)nage (under Government Code 

Section 815.8) is provided by Section 1242,.5. 

The requirement of proper location, formerly stated in Section 

1242, has been deleted and should be combiped with paragraph 2 of 

Section 1241 in any revision of the eminent damsin laws. This require

ment is now considered to be one of the elements of "public necessity" 

that must be shown in the condemnation pro~eeding or, more typically, 

by the condemnor's resolution to condemn. 
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Section 1242.5 (amended) 

Sec. 2. Section 1242.5 of the Oode of Civil Procedure is 

amended to read: 

i;ft~ -eeei;ie!t r - -];i; -S-Ml:-l:- -l'ei;:i,i;ie!t -~ 1"su,),'ePieP -eeu,pt;. -~p ~l'

IIIiossiGa -tG -IHIGepta-Jie. -9I%eG -S1%Frey -e-M j"&~~l'&i;iea r -.JPBe._"So 

I 

1;Gs.-la-aG-~p.--&M&"iSUPpG&El-r-e-aGr-j,.~-:&+-G&i;e.~-~j,s.-:i.ssu&-:I.Io 

1;00. .a.Ui.Pma--&~r-sMU -~i._-tha,.t.~t.j,.t.w-p. -G&poo.~"*:I;I;&-1;Gs. 

goo.p-& -G&6G~p.j,.~ -iG.-, _to -su;!!.1-iG:i,eGt.-~ ~te--th& 

~-~p.~~-P&!IUJ,"f;.i-~-~-th&~~r~r.aM, 

i.-&s .Q.Pd,a,p.~~.ye.~ -f.Q.p. -S'..I<lh-t.~r~~r.aM, 

.. ~~~ 
~_pj;. -Eba-J,.J,. -i!'e-ta-in -sueh ~_~-f-Gl,Oo~~j,OO.",* 090-

~-~J,.~ ~-4;e._ii»j;.i,(m-G-~~-en-j;.~r~r.aM,-e!Ep'J:<Hoa-

~-der¥tge--cEtUfled--b:f 4lhe-~; -roun'bf",- -cl:1ly-,-~He--d-~-t;"01"" 
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hi6-~reper~y-as-well-a8-fer-aBy-eest6-ef-ee~Ft-aBQ-FeaBeBasle 

that-seeM.el'l~· 

(a) __ In any case in "hich the entry and activities mentioned 

in SUbdivision (a) of Section 1242 w~ll subject the person having 
i 

the power of eminent domain to liabi4ity under Section 815.8 ot 

the Government Code, before making s~ch entry and undertaking 

such activities, the person shall se~re: 

'(1) The written consent of the owner to enter upon his 

property and to undertalte such '1 ctt v:i,ties; or , 

(2) An order tor entry from the superior court in accordance 

with subdivision (b) of this section. 

(b) Upon the petition of the pwson seeking to enter upon property, 

and 1mOP such notice to the owneir of the pro;pertv as the 

court shall deem approprj.ate, the court shall determine the purpose 

for the entry, the nature and scope orr the activities reasonably 

necessary to accomplish such purpose, and the probable amount of 

compensation to be paid to the owner of the property for the 

actual damage to the property and interference with its 

possession and use, as well as for any costs of court and 

-14-
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reasonable attorney fees incurred by the owner in the proceeding 

under this section. Ai-tel' such dete:rmination the court may issue 

its order permitting the entrx. The order shall prescribe the 

purpose for the entry Rnd the nature and scope of the activities 

to be undertaken and shal). require the .. person seeking to enter 

to deposit with the cou:;:-t the probable amo1J!lt of compensation. 

(c) At any tiEe after all ord~r ha~ been made pursuant to 

subdivision (b), either party m~y, u~on noticed motion, request 

the court to determine whether the ~ature and scope of the 

activities reasonably nec",ssary to accomplish the purpose of 

the entry should be m,dificd cor ,-rneth,,!' the amount deposited is 

the probable amount of compensation that will be awarded. If 

the court determines th&.t the ll'ltUl'e [md 3CO]:le of the activities 

to be undertaken or the amoun-t of the deposit should be modified, 

the court shall make its order prescr~~ing the necessary changes. 

(d) The court shall retain the amount deposited under sub-

divisions (b) and (c) for a period of six months follOWing the 
I 

termination of the entry. At any time within such six months, 

the owner may, upon ncticed motion, request the court to determine 

the amount necessary to compensate hila for any damage which 

arises out of the entry upon his J~'=1-operty as well as for costs of 

court and reasonable attorney fees ,incurred in the proceedings 

under this section. The court shall make such determination and 

shall award to the owner such amcu~t ou~ of the money on deposit. 

(e) Any deposits made pursuant to this section shall be 

held, invested, deposited, a:1d disbursed __ in accordance with 

section 1254. 

-15-



c 

c 

c 

, 

CoImnent. Section 1242.5 has been amended to make the procedure it 

provides available in all proposed acquisitions for public U8e, rather 

than only to acquisitions for reservoir purposes. 

Subdivision (a) rt'«lUircs a person desiring to make an entry upon 

property to secure either the permission of the landowner or an order 

of the court before making an entry that would subject it to liability 

under Section 815.8 of the Government Code. In many cases the entry 

and activities upon the property will involve no more than trivial 

injuries to the property and inconsequential interference with the owner's 

possession and use. In such cases, neither the owner's permission nor 

the court order is required. However,where_tllere is a likelihood of 

compensable damage, subdivision (a) is appticable. 

Under subdivision (b), the court should examine the purpose of the 

entry and determine the nature and scope of the activities reasona~ 

necessary to accomplish such purpose. Its order should provide 

suitable limitations by way of time, area, ,and type of activity to 

strike the best possible balance between t~e needs of the condemning 

agency and the interests of the property ovner. The order al.so must 

require the condemning agency to deposit an amount sufficient to 

reimburse the owner for the probable damage to his property and inter

ference with its use as well as his court costs and reasonable attorney 

fees incurred in connection with the proceeding under the section. 

Under subdivision (c), if, after an entry has been made and activi

ties commenced, it appears either that the activities must be 

extended to accomplish the purpose or curtailed to prevent unwarranted 

damage or interference or that greater or lesser damage to the property 

will occur, the owner or the entity may ap~ to the court for a 

redetermination and appropriate changes in the previous order. 
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.... 

Subdivision (d) 'provides a simplified procedure for determining the 

amount to "hich the owner is entitled. In the usual case, the deposit 

will be held for six months after the age~cy has finished its survey 

and investigation, during which time the qwner, after notice to the 

agency, will apply to the court for the aujount necessary to fully 

compensate him. This amount will include, in addition to damages 

for the entry, court costs and attorney fees incurred in the pro-
, 

ceedings under this section. It is conteJl!plated that the owner will 

be paid out of the amount on deposit, but this does not preclude an 

award greater than the deposit, if this is necessary to fully 

cO.R:peuate him. An award under this sectidn will, however, be finally 

determinative of the owner's right to cClllIPensation. It should be 

noted that the six-month period is in eff~ct a statute of limitations 

for recovery utilizing the procedure provided by this section. However, 

the property owner is not forclosed, either before or after expiration 

of the six-month period, from pursuing any' other civil remedy available 

to him. 

Subdivision (e) continues the former requirement that deposits 

are to be held, invested, and disbursed in the same manner or as deposits 

made after judgment and pending appeal. 
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II 

An act to add Section 815.8 to the Government Code, relating to the 

liability of public 'entities: 

The people of the State of co,lifornia do enact as follows: 

Section L Section 815.8 is added to the Government Code, to read: 

815.8. (a) NotWithstanding Section ~1.8, a public entity is 

liable for actual damage to property or fot substantial interference 

with the possession or use of property wbete such damage or inter

ference arises from any entry upon the property by the public entity 

to conduct surveys, map-making, explorations, examinations, tests, 

drillings, soundings, appraisals, or relat~d activities. 

(b) Where the entry and activities mentioned in subdivision (a) 

are expressly or impliedly authorized by law, the public entity is not 

liable for: 

(1) The entry upon the property or e,..mfnations, tests~' mea

surements, or marking of the property that are superficial in nature. 

(2) Trivial injuries to property or damages tlBt are incon

sequential in amount. 

(3) Interference with the possession or use of the property that 

is slight in extent, temporary in duration,and reasonable and necessary 

under the circumstances of the caGe. 

CoDinient:"-Section8l-$:8 :i.s added to c;larify the appl.:t'cation of 

Division 3.6 (Sections 810-996.6) to claiJIIs for damages that may arise 

from privileged entries upon private property to conduct surveys, 

explorations, and similar activities. In general, this section codifies 

the decisional law that gives content, as to these entries and activities, 
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to thc assurance of Section 14 of Article I of the California 

Constitution that compensation will be made for the "taking" or 

"damaging" of property. See Jacobsen v. $uperior Court, 192 Cal. 319, 

219 Pac •. 986, 29 A.L.R. 1399 (1923). 

This section does not authorize any entry upon property or the 

conducting of investigatory activities. Rather, the section provides 

a "rule of reason" to govern the liability of the public entity where 

such entries and activities are authorize4 by other statutory provisions. 

As to entries upon private property to detfermine its suitability for 

acquisition qy eminent domain proceedings,. see Sections 1242 and 1242.5 

of the Code of Civil Procedure. 

The section does not characterize th~ liability it imposes as being 

"in tort" or "for inverse condemnation," Sind leaves the maintenance of 

that dichotomy, as to any cases in which :l;t may be significant, to the 

decisional law. Similarly, as to those ca!ses in which a condemnation 

proceeding eventually is filed to take the. property, or a portion of it, 

this section does not affect the question whether the damages mentioned 

in this section may be recovered by answer or cross -complaint in the 

condemnation proceeding or must be recovelled by separate action. See 

People ex rel. Dept. of PUb. Wks. v. Claugen, 248 Cal. App.2d 770, 57 Cal. 

Rptr. 227 (1967). 

-19-



c 

c 

§ 815.8 

In imposing liability for "actual" !damage to property and for 

"substantial" interference with possess:\.on and use of the property, 

this section provides only a general st~rd that must be applied 

with common sense to the facts of the ~rticu.la.r case. The term 

"actual damage" is commonly used in simU.ar statutory provisions in 

other states. ~,~, Kans. Stat. /lnn. § 68-2005 (1964); M!.os. 

!.aws Ann. c. 81, § 7F (l~); Ohio Rev. Code Ann. § 163.03 (SuPl" 

1966); Okla.. Stat. Ann. tit. 69 §§ 46'1:, 46.2 (Supp. 1966); pa. Stat. 

Ann. tit. 26 § 1-409 (Supp. 1966). Judicial deciSions from other 

states have also given sensible appli~tions to the phrase. See, 
, -

~, Onorato Bros. v. Massachusetts ~pike Authority, 336 Mass. 

c. ..... ~ ...... 

i ' 
54, 142 N.B.2d 389 (1957); Wood v. MiS~iBsippi Power co., 245 Miss. 103, 146 

So.2d 546 (1962). A specific conseque~Oe of the use of ~be term 

"actual" is to preclude recovery of tJile purely "nominal" or 
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"constructive" damages that are presumed in tort law to flow from 

any intentional tort. 

Use of the term "substantial interference" recognizes that an;y 

entry upon private property causes at least a minimal "interference" 

with the owner's use, possession, and enjoyment of that property. 

The very presence upon property of uninV'ited "guests" would be deemed 

by some property owners to be an interfeirence with their property 

rights. The phrase "substantial," howe~r, is intended to exclude 

liability for entries and activities that, to quote the leading Cali

fortlla decision (Jacobsen v. Superior COfrt, supra), "Would not in the 

nature of things seriously impinge upon or impair the rights of the 

OWIler to the use and enjoyment of his property." 

In subdivision (b), the three stateli exclusions from liability 

merely clarify the terms "actual damage"; and "substantial intereference" 

in subdivision (a). The first exclusion, provides an 1oRDnn1ty for the 

entry itself, which might otherwise be deemed an actionable "trespass." 

It also provides an immunity for "superf~cial" examinations of either 

real or personal property. The term "su'perficial~" for use in this 

connection, w:a ',coined by the court in the Jacobsen decision. The 

"marking" of property is sometimes both reasonable and .necessary as 

in the case of the setting of surveyor's! flags or in the placement of 

markers in aid of aerial surveys. 

The second exclUSion is tor "tr1ir1a,i" injuries and "ineoneequential" 

damages. It is intended to be nt least!as broad as the decisional 

law rule of "~ minimis" damages. The term "trivial" has been used 

by the courts of other states in applyill$ comparable statutory provisions 
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(see Onorato Bros. v. Mlissachusetts'1\IrJlpike Authority, supra) and 

bas been applied to such "injuries" as the setting of surveyor's stakes 

and the suppression of grass or other vegetation, 

Tbe third exclusion requires the ¢ourt, in determining whether 

an interference with the owner's use o~ possession of his property is 
, 

compensable, to take ~Dto a.ccount the eJ!:tent or pervasiveness of the 

disturbance of those privileges, the t~oral duration of the inter

ference, a.nd the reasonableness and ne~essity of the disturbance 

under the facts of the case. Although it is impossible to provide any 

exact st.andard that would govern all ca:ses or any significantly large 

grouping of cases, the mentioned factons are those that tave been 

emphaBized by the courts in the absen~ of statute. ~ ::.Ja;:,c::;o;.;b;;;s~en;;;...v~. 

SUperior Court, supra. 
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