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#52.20 6/17/63

Memorandum 69-T70

Subject; Btudy 52.20 - Sovereign Immnity {Prisoners and Mental Patients)

In thie memorandum, we review the comments received afiter distribution
of the tentative recommendation relating to the revision of two chapters of
the governmental liability act: (1) Police and Correctional Activities
and (2) Medical, Hospital, and Public Health Activities. Two copies of
the tentative recommendation are attached. Please mark your suggested
editorial chenges on one copy to turn in to the staff at the June 26-28
meeting.

Various letters containing compents on the tentative recommendation

are attached as exhlbits.

General reaction

The reaction to the tentative recommendation was genperally favorable.
However, the comment of Herbert Haflf, Claremont attorney, in Exhibit VI
seems to indicate the feelings of private attorneys: "I think that your
thoughte on the changes are well taken. Quite frankly, I feel that all
governmental imminities are examples of the most regressive legislation
except in a few limited areas such as whether or not they give a parole,
constituting a basis of govermmental lisbility. . . . It 1s hard to Justify
the immunities, tut I feel to the extent we're going to have to live with
some of them, that your recommendations in these sections ere well taken."

The California State Bar Committee on Governmental Liability and
Condemnation unanimously epproved the tentative recommendation. The Com-
mittee, however, expressed the view that the immunity now enjoyed by

governmental entities for injuries to or caused by mental patients is harsh
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in some respects and needs further study. One suggestion that the Com-
mittee felt could receive consideration was a limitation on possible
recovery specifically restricted to mental patients. The staff believes
that such a proposal should not be encouraged becsuse once such a concept
is introduced into the law, its spread to other areas of the law would
be difficult to contain. Moreover, we believe that we can better expend

our resources on other projects.

Specific comments

Employee immunity. Exhibit I appears to have been written with the

misunderstanding that the immunity conferred on public entities by Sec-
tions 844.6 and 854.8 was being extended to public employees.

Mandatory indemnification of employees. Exhibit IV is a letter from

& Sacramento attorney. He advocates mandatory Indemnification for all

public employees. The mandatory indemnification provision applies to all

practitioners of the healing arts (includes all licensed medical personnel).

With respect to other employees, it is discretionary whether the employee

is to be indemmified. This is the scheme that was set up by amendments

made to the 1963 bill after it was introduced. The scheme is inconsistent

with the basic scheme of the act«-the entity bears the ultimate liability
for the acte or cmissions of its employees--but the staff recommends
that no attempt be made to change the 1963 decision of the Legislature on

this point.

Discovery in malpractice cases. Exhibit IIT is a letter from Justice

Robert Eingsley Justice Kingsley points out a specific problem that .arises

in malpractice cases because the public entity cannot be sued. A mental
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patient who has been treated by numercus unknown attendants and has been
injured may have difficulty in geining access to the hospital records to
obtaln the names of the persons attending to him. Such records may be
confidential under the California Public Records Act Section 6254. A
John Doe complaint may not assure access to the records since only parties
can be ordered to produce documents. Code Civ. Proc. § 2031. Perhaps
the records can be obtalned by taking the deposition of the records cus-
todian if a si:bpoena duces tecum is served. It should be noted that
this situation does not arise in a private malpractice cese because the
hospital can be named as a party.
Justice Kingsley suggests the following solution: "allow the injured
patient in a mental institutlion to file a claim with the entity; then
provide that he may reguest, in suppoort of that claim, 21l ipformation
that he could obtain by discovery procedures in & lawsuit ageinst the
entity, with the right tc a court order to obtain it if not wvoluntarily
given. Then provide that the entity may, but need not, allow or settle
the cleim without suit; but if the entity does not allow or settle, then
limit the patient to his lawsuit against the employee or employees involved. . . .
Doee the Commission wish to expend resources in an attempt to solve this problem?

Definition of "county psychietric hospital."” Exhibits V and VII

are letters from the County Counsels of Los Angeles County and Santa
Clara County. These letters suggest that Section 854,3, which defines
"eounty psychiatric hospital,” is not sufficiently brosd te cover all
facillities used to treat persons suffering from mental illness. The
definition of county psychiatric hospital refers to Section 7100 of the

Welfare and Institutions Code (text reproduced in Exhibit VIII--attached)

-3-
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and is limited to hospital facilities. Insofar as the broad general

lmmunity provided by Section 854.8 is concerned, we do not believe that
the immunity should be expanded beyond the extent propcsed in the tenta-
tive recommendation. Under present law, "mental institution" is defined

to mean “"any facility for the care or treatment of perscns committed for

mental illnese or addiction." (It has been held that the county psychiatric

unit of the county hospital is within this definition.) The tentative
recommendation proposes to extend this to include the county facilities
for the detention, cere, and treatment of persons who are or are alleged

to be mentally disordered or mentally retarded, whether or not committed.

The broad general immunity provided by Section 854.8 is then limited to
"Iinpatients." This scheme appears to be a desirable clarification of the

immunity provided by Section 854.8 thet accepts the legislative decision

that resulted in the inclusion of that section in the govermmental liabllity

act.

At the same time, the other specific immunities provided in the
article on mediecal, hospltal, and public health activities should not be
limited to hospital facllities. Accordingly, the staff recommends that
the definition of "mental illness or addiction" be expanded so that cer-
tain other immunities (not including Section 854.8) will be expanded.
The definition should read:

854.4. As used in this chapter, "mental illness or addiction”
means any cobditlon for which a perscn may be detained, cared for,
or treated in a mental institution or in a facility designated by &
county, pursuant to Chapter 2 {commencing with Section 5150) of
Part 1 of Division 5 of the Welfare and Institutions Code, for the

detention and evaluation of any person who iz or appears to be g
danger to others or to himself or to be gravely disabled.

e




This revision would affect the immunlties provided by Sections
855.8 (text set out Exhibit VIII), 856, and 856.2. While this would
expand the immunity conferred by those sections, the expansion is con-
sistent with the nature of the immunities provided.

Relatlonship to other immunity provisions. Exhibit VII refers to

various sections of the Welfere and Institutions Code which grant ime

munities to certaln public employees. The text of the Welfare and
Institutions Code sections to which reference 1ls made are set out in
Exhibit VIII attached. It is suggested in Exhibit VII that the substance
of the above provisions could be included in the Government Code pro-
vislons dealing with mental patients. The staff believes that the
provisions quoted ahove are better placed in the Welfare and Institutions
Code. No harm results to the extent that they overlap the imminity pro-
vided by the Govermnment Code.

Chronic alcoholics. Exhibit VII notes that the provisions of the

Welfare and Institutions Code cover court-ordered evaliations for chronic
alcocholics. See Welf. & Inst. Code §§ 5225-5230. However, these provisions
cover only "a criminal defendant who appears, as a result of chronic
alccholism, to be a danger to others, to himself, or to be gravely disabled.”
There appears to be no need to be concerned with this portion of the

Welfare and Institutions Code since the immunities for prisoners would
apply. Moreover, the revised definition of "mental illness or addiction"

would make the specific immunities provided in Sections 855.8, 856, and

856.2 applicable.




Approval for printing

Although & munber of the letters guestion whether the immunities are
Justified insofar as they provide the public entity with an immunity in
8 case where the public employee is liable, the staff suggests that the
tentative recommendation be approved for printing. As drefted, the ten-
tative recommendation merely clarifies existing law and makes no signifi-
cant substantive changes. The staff does not believe it would be desirable
to expend our resources in an effort to determine what significant sub-

stantive changes should be made in this area of the law.

Respectfully submitted,

John L. Cook
Junior Counsel
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MEYER SCHER SUNNYVALE, CALIFORNIA 94086
BRUCE CORNBLUM 203 SOUTH MURPHY AVENUE
739.5300

April 4, 1969

California L.aw Revision Commission

. 'School of Law

Stanford University
Stanford, California 894305

CGentlemen:

This letter iz written in response io the tentative recommendation
of the California Law Revision Cominission No, 10, revised February 14,
18989, relating to revisions of Governmental Liability Act, Policing
Correctional Activities, Medical Hospital and Public Health, =nd more
apecifically, relating to suggested extension of immunity to government
employees under the Governrnent Code §844, 6 relating to injuries caused
by or to 'prisoners, ' and modification of §854. 8 of the Government Code
which confers general lmmﬂn_ﬁy upon a pubh(‘ entity but m)t upon its publn.
employvees for injuries caused by personsg ’ "commitied” or "admitted
"inental ingtitutions, "'

With regard to the extension of any immunities to public employees,
i{ geems that this is most unfortunate. Mo person, whether he be an independent
party or prisoner should have his future, tealth or welfare be subject to
negligent acts of others by virtue of their employment, unless the legislature
can take notice amdd guarantee that their employees are superior to other {ypes
of emiployees. As | understand it, zll government agencies are having .
problems with obiaining gualified, competent caretakers in the jails or
otherwise. However, basically, [ would refer the Commission to the recent
cage of McCorlde v. ity of Log Angeles, T0 AC 262, 271 (1969}, where it
employee ghall not be granted frnmunity by virtue of "acts of discretion”
where the injury was not proximately caused by the discretion per se but
rather the negligence in exercising that discretion,

It is my supgestion: ¥irst, that the sanctity of immunity not be extended

in these areas of law; secondly, that if public employees are to be clothed with

the cloak of immunity, the comment or statute specifically relate that he only
be protected in the exercisc of discretion but thai no irnmunity would accrue
come the conseguences of his negligence in conducting the immunity, as under
the McCorkle case.

Ver y,;ruly yours,

I liiser [l
BRUCE CORNBLUM

BC:bg
cc: California Trial Lawyers Association

Guarantee Bldg., Third Floor

1020 - 12th Street

Sacramento, California

Atin: James .. Frayne, Executive Director
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John H. DeMoully, Esg.

Executive Secretary

California Law Revision Commisaion
School of Law

Stanford University

Stanford, California 94305

Dear Sir:

This letter is written in response to your communication,
dated Pebruary 20, 1869, inviting comments on the draft
of proposed revisions of the Governmental Liabillify Aet,

My concern is with section 854.8 both as origlnally
enacted and as proposed to be revised, That section
creates a situation in which 1t is usually a practical
imposslbility for a patient in a mentsl hospital to
recover for malpractice, In either a medical or a mental
hospital, the patlient ordinerdly is not aware of the names
of the parade of attendants who supposedly take care of
him; and neither he nor his attorney are usuzlly 1n a po-
sition to determine which starf member, among all of those

- who had contact with the patient, was iegally responsible
for any given injury. If the patlent is In a medical
hospital, these facts create nc sericus problem: the
hospital -- l.e., the public entity -- 1s llable, whlch-
ever employee or employees were negligent: and discovery
willl lie againat the defendant entity to gain access to
the hospital records and to obtain fhe names of people
involved. But, under section 854.8, the entity may not
be sued, And the injured plaintiff cannot use discovery
until he has sued someone; and without discovery, he doez
not know who to Bue.

I underatand all of the policy reasons that are alleged
to support the immunity. But some method should be
devised that will let the injured patisnt secure, prlor
to suit, the date he cculd obtain after suit if he could
suwe the entity -- otherwise the employeels liability



John B, DeMoully, Esg. March 11, 1969
Page 2

under section 854.8{d) becomes 1llusory.

The cases that concern me are those of malpractice of some
sort. I suggeat one scheme (your staff may well think of
a better one}: I the employee is authorized to practice
a healing art and is gullty of malpractice, the gtatute
requirea the entity to pay the uitimate judgment, If

the employee 1s not in that c¢lass, the entity, as you
point out, frequently will pay the judgment anyway. Why
not aillew the injured patient in a mental inatitution to
file a claim with the entity; then provide that he may
requeat, in support of that c¢laim, all information that
he could obtaln by discovery procedurez in a lawsuit
against the entity, with the right to z court order to
ocbtaln 1t 1if not veluntarily given. Then provide that

the entity may, but need no%t, allow or settle the claim
without sult; but if the entity does not allow or settle,
then limit the patient to his lawsult against the employee
or employees invoived, the identlties of those persons
being, by now, known to him,

Reapectfﬁlly,r
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To: Persons Commenting on Tentutive decomgendation: of Lav Reviclon

Commission Relating lo Goveramental Linbiliuy

The Lav Hevislion Comminsion has prepared o recommewdation for
revivion of the provisions ci the. Govermmental Linbiliyy Ant that
denl with police and correctionsl acilvitles and wedical, houplital,
and public health actlivities. I enclose a copy of this recommendallion.
The Comminolon would appreclute recelving any commenis you may tuve on
tbis recommendaiion not laber than June 2, 1%, so that they can be
taken Into accdunt when the Commlasion d?aeanEh whal recemndalmn
should be made to Lhe up;mmum~ on ‘hi 5 auhject. :

T ' " Bineerely,

BEOSTRT B, SHARPE ' . - ' < '
ATTERETY AT LAW. . TEDI *_T#‘ y"'.’;é.-”fﬂ,
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Callfornia Lew Revision Commission
School of Law
Stanford, California Q4305

TEAQTIES

Re: Commission’'s tentative recommendation
relating to llablility of public
entitiea for medical, hospital and
pubiic health zertivivies,

Gentlamen:

After reviewing the tentative recommendations
of the Commission oo the above matter, we believe that
the term "county psychiatrie hospital’ es used in
proposed Section 854.3 iz wnot sufficiently broad to
cover all facilities apervared by countles for the care
or treatment of menially disordersd or addicted persons,

i L

-

Proposed Section 83%4.3 defipnes Ycounty psvychi-
atric hospital” as & hwoepital, ward, ovr faciliity provided
by the county pursuant to the provisions of Welfare &
Institutions Code Sevtion 7160, Section 7100 authorized
boards of superviscrs to maintain facillities for detention,
supervision, care and treatment of mentally disordered or
retarded persons in the county hospital or in any other
hospital.

With the changiag conceprs of treatment of
mentally disordered or sddicced persons, counties will be
treating mental patients, addicts a2nd alcoholice in county
facilities not locatad ina hospitals. In areas of treat-
ment of mental illnese, drup zddiction and alcohollism,

108 Anpeles County 18 now operating or will operate in the
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California Law Revision Comnission
School of Law

Stanford University

Stanford, California 24305

Re: GOVERNMENTAL ITMMUNITIES
fantlemen:

I think that vyoor thoughts on the ohanges arve well taken. OQuite frankly,

I feel that all governpental immunities ave examples of the most regressive
legislation except in a few limited areas such as whether or not they give
a parcle, comstituting g hasis of goevermmental Iiability,

What is umconscionable is to have a society committed teo welfare programs,
Workmen's Compensation, Unemplowment compensation, and at the save time,
insulate itself from design defects and cother acts of government.

Allowing full Iiabilitry except for those extremely limited instances
mentioned, wonld serve two purposes:

1. It would compensate people whe require compensation and who
deserve comnpensation, and who would normally get compensation, except for
one thing - the government shirks its responsibility.

2. Corrective measures would be taken in response to the defects
and inadequacies of govermment pointed out by sach Lawsuits.

It's hard to justify the immupities, but I feel to the extent weTre going
+o have to live with some of them, that your recommendations in these sections
are well taken.

Sincerely,

L8l Ay

F i

HERPBERT HATIE ¢

HH :mnt
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The Law Revision Coumission seems to be trying to make
the Government Liability Act conform to some of the recent changes
in the mental health law; however, I do not feel they have gone far
enough,

The Lanterman~Petris~-Shoert Act provides for an elaborate
scheme of '"detention' for treatment for mental illness. The
detention may be in & 72-hour @valuation and treatment facility,
an intensive treatment facility or a post-treatment facility.,
The entire schewe is under the direction of the local county
mental health program and the facilities include county mental
health department ceaters, county hespital, private hospitals
under contract and Agnlws State Hospital.

Sec, 854.2 of the Governwment Code delines mental institutions
to include state hospitals and county psychiatrie hospitals,
County psychiatric hospical (§854.2)is defined to nean hospital,
ward, or facility provided by the county pursuvant to the provisions
of 55100 of the Welfare and Imstitutions Code. §7100 reacds;

(: ' "The board of supervisors of each county may main-
tain in the county biospital or in &ny other hospital
situwated within or without the county, suitable
facilities and hoapital service for the detention,
supervision, care and fredtment of persons who are
mentally discrderad, mentally retarded, or who are
alleped to be such,

IThe county may contract with public or private
hospitals for any such facilities and hespital ser-
vice when thay are not suitably available in any
institution cr establistment maintained or operated
by the county. . . ."

1t would appear that the deteation facilities under L-P-S
would come within the definition of the county psychiatric hos-
pital although it is far from clear. It would seem better to
either amend §7100 te make it clear that these facilities are
considered county psychiatric hospitals or to amend §854.2 to
inclade these facilities.

Sec, 850.2 provides for immunity with respect to injuries
by or to an escapee of a mental institution. To be compared

are §§ 5154, 5257 and 5306 of the Yelf. znd Inst. Code.which
grant imnunity to the professional person in charge of a facilicy
(: and the peace officer bhringing the pervsen to the facility for

?m,-i

the Yaction™ of & peyson relcased prior to the full period of
his commitment., wondetr wherher §he terw "action” includes
ilnjury by or to the person releasad,

i
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Sec., 856{a2)}(1l) grants immunity for deterxmination to
confine a person for mental iilness or addiction. §5278 of
the Welf. apd Inst. Code gives ima uﬁlty te those persons
authorized to wmake decisions for the detention to treat underx
provisions of L-P-5. Again it weuld seem that the substance
of §5275 could be placed in §5356(a)(1l).

One f£inal point. L-P-5 has provisions dealing with court
orderaed evaluatlons for chronic 3100*01163 By the terms of
this proposal such individuals w v*d not appear fe come under

the ilmmunicty sections., I guesti \ whether this is the intent
of the commission,
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Memorandum 69-70 6/18/69

EXHIBIT VIII

The following sections of the Welfare and Institutions Code are

referred to in the text of Memorandum 69-70:

5154. The professional perscn in charge of the facility providing
T2-hour treatment and evaluation, his designee, and the peace officer
responslble for the detainment of the. person shall not be held civilly or
criminally lisble for any action by & person released at or before the end

of 72 hours pursuant tc this article.

5257: The professional perscn in charge of the facility providing
intensive treatment, his designee, and the peace officer responsible fTor
the detaimment of the person shall not be held civilly or criminally liable
for any action by & person released at or before the end of 14 days

pursuant to this mrtiicle.

5267. Neither the professionsl person in charge of the facility
rroviding intensive treatment, nor his designee, shall be held civilly or
eriminally iieble for any action by a person released at or before the end

of 1l days pursuant to this article.

5278. Individuals authorized under this part to detain & person for
T2-hour treatment asnd evaluation pursuant to Artiecle 1 {commencing with
Section 5150) or Article 2 {commencing with Section 5200), to certify a
person for intensive treatment pursusnt to Article L (commencing with Section
5250}, or to file a petition for postcertification trestment for a person
pursuant to Article & {commencing with Section 530C0) shall not be held
either criminally or civilly lisble for exercising such suthority in ac-

cordance with the law.
-1-



5306. HNeither the superintendent nor the professional person in
charge of the hospital providing 90-day involuntary treatment shall be
held civilly or criminslly liable for any action by & person released at

‘or before the end of a 90-day pericd pursusnt to this article.

T100. The board of supervisors of each county may maintain in the
county hospital or in any other hospital situated within or without the
county, suitable facilities and hospital service for the detention, super-
vision, care, and treatment of persons who are mentally disordered, mentally
retarded, or who are alleged to be such.

The county may contract with public or privete hospitals for such
facilities and hospital service when they are not sultably available in
any institution or establishment maintained cr operated by the county.

The facilities and aervices, unless subject to or provided under the
Short-Doyle Act, shall be sublect to the approval of the State Department
of Public Health and each person having charge and control of any such
hospital shall allow the department to make such investigations therecf as
it deems necessary at eny time.

Rothing in this chapter means that mentally discordered, or mentally
retarded persons mey nct be detalned, supervised, cared for, or treated,
subject to the right of inguiry or investigation by the department, in
their own homes, or the homes of their relatives or friends, or in a

licensed establishment.

Govermment Code Section 855.8 provides:

855.8. (a) Neither a puhiic entity nor a public employee acting
within the scope of his employment is liable for injury resulting from
diagnesing or failing to diegnose that a person 1s afflicted with mentsal
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illness or addiction or from failing to preseribe for mental illness or
addiction.

(p) A public employee acting within the scope of his employment 1s
not liable for administering with due care the tresatment prescribed for
mental illness or addiction.

{e) Nothing in this section excnerates a public employee who has
undertaken to prescribe for mental illness or addiction from liability
for injury proximately caused by his negligence or by his wrongful act
in so prescribing.

(@) Nothing in this section exonerates a public employee from liability
for injury proximately caused by his negligent or wrongful act or amission

in edministering any treatment prescribed for mental i1llness or addiction.
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LETTER OF TRANSMITTAL

In 1963, upon reccommendstion of the Law Revision Commission, the
Legislature enacted comprehensive legislation desling with the liability
of public entities and their employees. See Cal. Stats. 1963, Chs. 1681-
1686, 1715, 2029. This legislation was designed to meet the most pressing
problems creeted by the decision of the Califoranie Supreme Cowrt in Muskopf
v. Corning Hospital District, 55 Cal.2d 211, 11 Cal. Rptr. 8g, 359 P.2d
457 (1961).

The Commission reported in its recommendetion relsting to the 1963

legislation that additionel work was needed and that the Commission would
continue to study the sublect of governmentel liabllity. The Commission
recommended to the 1965 Legilslature certain revisions of the Govermmental
Liability Act; the recommended legislation wes enacted. See Cal. Stats.
1965, Chs. 653, 1527. A recommendation relesting to the stetute of
limitations in actione egainst public entities and public employees was
submitted to the 1969 Legislature.

The 1965 end 1969 recommendstions did not deal with the provisions of
the 1963 legislaticn that relate to substentive rules of liability and immunity
of public entities apd public employees because the Commission concluded that
rdditional time weas needed in which to sppralse the effect of these pro-
visions. The Commlission hes reviewed the experience under the provisions
of the 1963 legislation that deal with police and correctional activities
and medical, hospital, snd public health activities and this recomrendation
is concerned with these aress of govermmental liability. In prepering thie
recommendation, the Commission has considered toth the decisional law and
other published materials commenting on these provielons. See A. Van

Alstyne, California Government Tort Lisbility (Cal. Cont. Ed. Bar 1964); Note,

Celifornis Public Entity Immunity from Tort Claims by Prisoners, 19 Hastings

Law Journal 573 (1968).
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TENTATIVE
RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION
relating to
SOVEREIGN IMMUNITY
NUMBER 10 -~ REVISION OF THE GOVERNMENTAL LIABILITY ACT

Police and Correctionsl Activities

Medical, Hoswital, and Public Health Activities

BACKGROUND

Comprehensive leglslation relating to the liability of public entities
and their employees was enacted in 1963. Under that legislation a public
entity 1s directly lisble for the dangerous condition of its prcpertyl end
vicariously liable for the torts of its employees.2 Subject to certain
qualifications,3 a public entity is required to indemnify lts employee
sgainat 1liabllity for acts or ocmissions within the scope of his empioyment,
s0 that in most cases the finenciel responsibility for a tort ultimately

rests with the entity.

Gov't Code § 835.
Gov't Code § B15.2. But see Gov't Code §§ B84k.6 and 854.8,

See Gov't Code §§ 844.6 and 854.8, which grant the public entity immunity
but do not grant the employee a comparsble immunity. See also Gov't
Code § 825.2 (right of employee to indemmity). The public entity is
not required to pay punitive or exemplary damages (Cov't Code § 825)

. and may recover . from the -employee -for any claim. or Judgment paid byrthe
public entity whare the employee acted or failed to aot because of
actual fraud, corruption, or actual malice (Gov't Code § 825.6).

Gov't Code §§ 825-B25.6. See also Gov't Code §§ 995-996.6 {defense of
public employees).
“l-



Generally, the liability of public employees is determined by the same
rules that apply to private persons.5 However, & public employee is given
an overriding immunity from lisbility for injuries resulting from an exer-
cise of discretion vested in him, and the vicarious liability of the public
entity aiso is limited by this immunity for discretionary acts.6

These broad general rules are supplemented by specific ones relating
to certain major areas of potential liasbility. With certein significant
exceptions, these specific rules merely specify the extent to which the
Immunity for discretionary acts applies in particular situations. Such
specific rules are provided for police and correctiomal activities7 and for
medical, hospital, and publiec health activities.8 However, in these two o

mejor areas, & broad general lmmunity for all injurles by or to prisoners
and mental patientslo respectively 1s conferred upon the public entity, but
not upon the public employee. Thus, to this extent, the ruies in these
areas are lnconsistent with the general rule of vicarious lisbility.

The Commission has reviewed the impact of the legislation enacted in
1963 upon police and correctionel activities and upon medical, hospital,
end public health activities. It has slso considered the effect of judiecisl
decisions that have construed that iegislation. As a result, 1t submits

this recommendation.

Z Gov't Code § 820.

6
Gov't Code § 820.2. The leading case interpreting the "dilscretionary”
immunity provision is Johnson v. State of California, 69 Adv. Cal. 813
(1968).
T Gov't Code §§ Buk-8U6.
8
Gov't Code §§ 854-856.4.
9

Gov't Code § Bik.6.

10
Bov't Code § B54.8.
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RECOMMENDATIONS

Police and Correctional Activities

General immunity for injuries caused by or to prisoners

Government Code Section 844.6 gives public entities a broad

immunity from lisbility for injuries caused by or to "prisoners.”
Except for injuries arising out of the operstion of a motor vehicle
or medical malpractice, a prisoner has no right to recover from the !
public entity for injuries that result from the negligence of a public
employes or from a dangerous conditicon of public property. The immunity ;
applies to any "inmate of & prisom, jail or penal or correctional

nll Thus, the immunity extends to innocent--as well as guilty-- E

facility.
persons held in custody. However, Section 84t.6 provides immunity only
for the public entity; it does not cover the public employee {who
rempaing lieble in most circumstances for his negligence or willful mis-
conduct) nor, except in melpractice cases, does it require the public
entity to pey any judgment ageinst the public employee. Thus, the
section 1s inconsistent with the general rule under the governmental
liability act that the employing public entity 1s liable whenever ite
public employee incurs a liability in the scope of his employment.

The Legislature included Section 844.6 in the governmental liability
act despite a recommendation to the contrary by the Commission. The
Commission understands that the section was included in the statute

primerily because it was feared that much litigation without merit would

otherwise result. The Commission has been advised that, in practice,

Gov't Code § Bu4L.
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some public entities have followed the poliey of paying any Judgment
egainst an eaployee who acted in good faith in the scope of his employ-
ment even though the entity would be immune from direct liability under
Section 844,6., Under this policy, the employee is protected against
loss and a person with s just clesim recelves payment from the entity
despite the immunity conferred by the section., It is claimed that in
actual operation the section has not resulted in Injustlce but has
provided employees engaged in law enforcement activities with an incentive
0 exercise reaponable care towards priscners. Accordingly, desplite the
opinion of some writers that the section is neither necessary nor
desirable,l2 the Commission has concluded that the section should be
retained subject to the following modificaetions,

Subdivision (4) of Section 8LL.6 requires the public entity to psy
any malpractice judgment against its employee who is "licensed" in one
of the healing arts. This provision might be construed to exclude
medical personnel who are "registered” or "certified" rather than
"licensed" and also might exclude certain medical personnel specifically
exempted from licensing requirements.13 The subdivision should be revised
to make clear that it applies to all public employees who mey lawfully
practice one of the healing arts, and not merely to those who are
"licensed." This revision would make the provision reflect more accurstely

its original intent.

12
E.g., Fote, Californis Public Entity Immunity from Tort Claims by
Prisoners, 19 Hastings L. J. 573 (1968).

13
See, e.g., Bus. & Prof. Code §§ 1626(c) (professors of dentistry),
2137.1 {temporary medical staff in state institutioms), 2147
{medical studente), and 2147.5 (uncertified interns and residents).
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Also, the courts have held that Section BulL.6 does not affect
liability imposed by Section 845.6 for fallure to summon medical care
for a prisoner in need of lmmediste medics) care. The section should
be revised to codify these decisions and to make clear that certain
other special rules of liability prevail over the general immunity

conferred by Section 84k4.6.



Medical, Hospital, and Public Health Activities

General immunity for injuries caused by or to menial patients

Section 854.8 of the Government Code parallels Section 84k.6
(immunity for injuries by or to a prisoner) and confers a general
immnity upon the public entity--but not upen the public employee-~-
for any injury csused by or to & person "committed or admitted" to
a "mental institution."” Since enactment of Section 854.8 in 1963,
the provisions of the Welfare and Imstituticns Cecde that deal with
the care and treatment of mental patients have been substantially
revised. The terminologzy of Secticn 854.8 and related sections no
longer accords with the terms used In the Welfare end Institutions
Code.

The phrase "committed or admitted" in Section 854.8 appears to
have been intended to make that section applicable to all persons con=
fined in mentsal institutions, whether voluﬁtarily or involuntarily.
However, the word "committed" might not be construed to cover all
of the variocus procedures now used to effect the confine-
ment of persons in mental institutions.thbreover, although “mentai
institution" is defined in Government Code Section 854.2, this
definition also uses the word "committed" (in this case, without the
alternate "admitted") and further is based on the definition of
"mental illness or addiction" set forth in Govermment Code Section

854,%. The latter definition, in turn, is based on terms (now obsolete)

1k See, e.8., Welf. & Inst. Code §§ 5206 (court-ordered evaluation for

nmentally disordered persons), 5304 (90-day court-ordered involun-
tary treatment of imminently dangerous persons).

-6-



that formerly were used in the Welfare and Institutions Code.

To reconcile these Government Code Sections with the new terminology
of the Welfare and Institutions Code, Section 854.2 (defining "mental
institution") should be revised and & new Section 854.3 should be added

to define "county psychiatric hospital.” Together, these sections should

include (1) county psychlatric hospitals (see Welfare and Institutions Code

Section 7100), (2) such state hospitals for the care and treatment of the
mentelly disordered and mentelly retarded as are defined and listed in
the Welfare and Institutions Code,l5 and {3) the Californis Rehabilite-
ticn Center for narcotic addicts. Government Code Section 85L.4
{defining "mentel illness or addiction"”) should be revised to define
"mental illness or addiction" as any ments)l or emotional condition for
which a person may be cared for or tresated in a mental institutiom. This
revision would eliminate the exlsting incomsistency between that section
and the revised provisicns of the Welfare and Institutions Code, and alsc
would minimize the possibility that future changes in the Welfare and
Institutions Code will create similar inconsistencies.

For the reascns given in the foregoing discussion of Section 84b.6
{immunity for injuries by or to a prisoner), the broad genersl immunity
conferred by Section 854.8 should be retained, subjlect to the following
modifications:

(1) The immunity showld be restricted to those persons who are
inpatients {inmates)--as distinquished from outpatients--of & mental
institution. This revision would be consistent with the intent of the

Legislature in enacting the section in 1963.

15
See Welf. & Inst. Code §§ 7200, 7500.
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(2) The section should be revised to specify more clearly the
extent to which the sections that impose specisl liabllities prevail
over the blanket immunity conferred by Section 854.8 and to clarify
the scope of the indemnification requirement for public employees
"licensed" in one of the healing arts. See the foregoing discussion

of incildental changes relating to priscners.

Liabllity for escaping or escaped mental patients

Section 856.2 presently confers immunity only as to injuries caused
by an escaping or esceped mental patient. Injurles sustained by the
escapee are not covered. Certain other Jurisdictions impose 1liability
where a mental patient escapes and is injured because of his inebility

(:: to cope with ordinary risks.16 Section 856.2 should be extended to
confer immunity for injuries sustained by an escaplng or escsped meatal
patient. This revision would be consistent with the rationale of
Section 856.2 that the public entity should not be responsible for the

conduct of a mental patient who has escaped or is attempting to escape.

16
See, e.g., Callahan V. State of New York, 179 Misc. 781, 40 N.Y.S5.2d
109 {Ct. C1. 1943), aff'd 266 App. Div. 1054, 46 N.Y.S.2d 104 (1943)
{frostbite sustained by escaped mental patient}.
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Miscellaneous

The Commission also recommends a number of technical or clarifying
changés in the Government Code provisions that desl with lisbility in
connection with police and correctional activities. The significant
policy conslderations lnvolved in these changes are covered by the

foregoing discussion.

The Commission's recommendastion would be effectuated by the enactment

of the following measure:;




(N

An act to amend Sections B4k.6, Bh5.L, Bi5.6, 846, B5h.2, B5h.i4,

854.8, 855.2, 856, and 856.2 of, and to add Sections 854.3

and 854.5 to, the Government Code, relsting to the liebility

of public entities and public employees.

The people of the State of Californis do enact ss follows:

=10~
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§ 8uL.6

Section 1. Section 84k4.6 of the Government Code 1s amended
to read:

844.6. (a) Notwithstending any other provision of 2aw
this part , except as provided in subdivisiens-{bjy-{e}y-and-{d}

of this section and in Sections 814, 814.2, 845.4, and 845.6 , &

public entity is not liable for:

(1) An injury proximetely caused by any prisoner.

(2) An injury to any prisoner.

(b) Nothing in this section affects the liability of a public
entity under Article 1 {commending with Section 17000) of Chapter 1
of Division G of the Vehicle Code.

(c) Nothing in this section prevents e perscn, other than a
prisoner, from recovering from the public entity for an injury
resulting from the dangerpus condition of public property under

Chapter 2 (commencing with Section 830) of this part.




§ Buk.6

(@) HNothing in this section exonerates a public
employee from liability for injury proximately caused by his
negligent or wrongful act or omission. The public entity may
but is not required to pay any judgment, compromise or settle-
ment, or may but is not reguired to indemnify any publie
employee, in any case where the public entity is immune from
liakility under this section; except that the public entity
shall pay, as provided in Article 4 {commencing with Section
825) of Chapter 1 of this part, any judgment on & claim against

& public employee iieezsed-ir who is lawfully engaged in the

practice of one of the healing arts under Bivisien-a-(eemmeneiag
wikh-Seetion-560)-ef-the-Business-and-Profeasicns-Code any

law OFf this atate for melpractice arising from an act or

omission in the scope of his employment, and shall pay eny

compromise or settlement of & claim or action, based on such

malpractice , to vhich the public entity has agreed.

-12=
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§ 8hk.6

Comment, Subdivision (a) of Section 844.6 is amended to make clear
that the limited liability imposed by Section 845.4 (interference with
right of prisoner to seek Jjudicial review of legality of confinement )
and Section 845.6 {failure to summon wedical care for priscner in need
of immediate medical care) alsc constitute exceptions to the genersal
principle of nonliability embodied in Section 844.6. The courts have
held that the lisbility imposed on a public entity by Section 8U45.6
exlsts notwithstanding the broad immunity provided by Section 8ik.6.

Apelian v. County of Los Angeles, 2066 Adv. Cal. App. 595, 72 Cal. Rptr.

{1968); Hart v. County of Orange, 254 Cal. App.2d 302, 62 Cal, Rptr.

73 (1967); Sanders v, County of Yubs, 247 Cal. App.2d 748, 55 Cal. Rptr.

852 {1967). Under the reasoning of these decisions, Section 845.4 also
creates an exception to the immunity granted by Section 8LL.6,

The emendment to subdivision (a) is also designed to eliminate
uncertainty. As originally enacted, this subdivislon eppears to preclude
liability (except as provided in this section) elsewhere provided by any
law., Taken literally, this would impliedly repeal, at least in some
cases, Penal Code Sections 4900-4906 (liability up to $5,000 for erroneocus
conviction). Moreover, as a specific provision, it might even be construed
to prevail over the general language of Government Code Sections 814 and
814.2, which preserve nonpecuniary liability and liability based on
contrect and workmen's compensation. The amendment clarifies the section
by expressly limiting the "notwithstanding” clause to "this part” and
excepting Sections 814 and 814.2. The exception for subdivisioms (b),

{c}, and {d) has been deleted &s unnecessary.

-13-




§ 8.6

The amendment to subdivision (d) mskes clear that the mandatory
indemnification requirement in malpractice cases covers all persone
lawfully engaged in the practice of one of the healing arts. The
language of the sectlon, as originally enacted, was unduly restrictive
since it referred only to medical personnel who were “licenéed“ under
the Business and Professions Code. This excluded, under a possible
narrow interpretation, physicians and surgeons who are "certificated"
rather than licensed, as well as "registered" opticians, physicel thera-
pists, and pharmscists and excluded perscns licensed under other laws,
such as the uncodified Osteopathic Act. In addition, the use of the
term "licensed" precluded application of subdivision (d) to medical
personnel lawfully practicing without a California license. E.g.,

Bus. & Prof. Code §§ 1626(c) (professors of dentistry), 2137.1 {temporary
medical staff in state institution), 2147 (medical students), 2147.5

(uncertified interns and residents).

wlle
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§ 8u5.4

Sec.2.. Section 845.4 of the Govermnment Code is amended
to read:

845.4. Weither a public entity nor a public employee
acting within the scope of his employment is liamble for inter-
fering with the right of a prisconer to obtain a judicial deter-
minatlion or review of the legality of his cdnfinement; but a
public employee, and the public entity where the employee is
acting within the scope of his employment, 18 liable for injury
proximately caused by the employee's intentional and unjustifiable
interference with such right, but no cause of action for such

injury may-be-cemmeneed sghall be deemed to accrue until it hes

first heen determined that the confinement was 1llegal.

Comment. Secticn 845.4 i1s amended to refer to the time oFf the
accrual of the cause of action. This amendment clarifies the relation-
ship of this section to the claim statute. As originally enacted, the
statute of limitatione might have expired before illegality of the
imprisonment was determined--a determination that must be made before

the action may be commenced.

-15-




§ Bk5.6

Sec. 3. BSection 845.6 of the Governmernt Code is emended to
read:

845.6. Neither a public entity nor s public employee is
liable for injury proximately caused by the failure of the
employee to furnish or obtain medical care for a prisoner in his
custody; but, except as otherwise provided by Sections 855.8 and
856, a public employee, and the public entity where the employee
is acting within the scope of his employment, is liable if the
employee knows or has reason to know that the priscner is in need
of immediate medical care and he fails to take reasonable action

to summon stuch medical care. Nothing in this section exonerates a

public employee iieensed-in who 1s lawfully engaged in the practice

of one of the healing arts under Bivisien-2-{eemmeneing-with

Sestien-500)-ef-the-Business-and-Frofessions-Cede any law of this

state from 1liability for injury proximately caused by wslpractice

or exonerates the public entity from iiebiiity-fer-indury

preximsteiy-enused-by-sueh-maipracstiee 1ts obligation to pay any

Judegment, compromise or settlement that it 1s regquired to pay

under subdivision (d) of Section 844.6 .

Comment. Section 845.6 is amended to expand the group of public
employees who are referred to as potentially liable for medical malpractice
to ineclude all types of medical personnel, not merely those who ere
"licensed" under the Business and Professions Code. This conforms Section

845.6 to amended Section 844.6. The amendment also clarifies the relation-

ship of Section 845.6 and subdivision {d4) of Section 8L4.6. ?

216 |
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§ 86

Sec. 4. BSection 846 of the CQovernment Code is amended
to read:

846. HNeither a public entity nor a public employee is
liable for injury caused by the failure to meke an arrest
or by the failure %o retain an arrested person in custody.

"Failure to retain"” inpcludes, but is not limited to, the

escape or attempted escape of an arrested person and the

release of an arrested person from custody.

Comment., Section 846 is amended to add the second sentence
which codifies exlsting law and makes clear that "failure to
retain” includes not only discretionary release of an arrested
person but also negligent failure to retain an arrested person

in custody. See Ne Casek v. City of los Angeles, 233 Cal. App.2d

131, 43 Cal. Rptr. 294 (1965){city not liable to pedestrian

injured by escaping arrestee).

-17-




§ 854.2

Sec. 5. Section 854.2 of the Govermment Code is
amended to read:

854.2 As used in this chapter, "mental institution"’
means any faeiliiy-fer-ithe-eare-or-ireaipent-of-pergens

cemmitted-for-mentai-illsegs-or-addietion siate hospital for

the care and treatment of the mentally disordered or the men-

tally retarded, the California Rehabllitation Center referred

to in Section 3300 of the Welfare and Imstitutions Code, or

any county psychiatric hospltal .

Comment. Section 854.2 is amended to specify more precisely
the institutions that are embraced within the definition. For-
merly, the definition included only facilities "for the care or
treatment of persons committed for mental illness or addiction.”
The amendment makes clear that the designated institutions are
"mental institutions” even though they are used primerily for
persons voluntarily admitted or involuntarily detained (but not
"econmitted") for observation and diagnosis or for treatment.

See, e.8., Welf. & Inst. Code §§ 703 (90-day court-ordered
observation and treatment of minors appesring to be mentally ill),
705 {temporary holding of minor in psychopathic ward pending hear-
ing), 5206 {court ordered evaluation for mentally discrdered
persons ), 5304 (90-day court-ordered involuntary treatment of
jmninently dangerous persons), 6512 (detention of mentally retarded
Juvenile pending committment hearings).

Section 7200 of the Welfare and Institutions Code lists the
state hospitals for the care and treatment of the mentally dis-
ordered and Section 7500 of the Welfare and Institutions Code lists

the state hospltals for the care and treatment of the mentally
=18
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§ 854.2

retarded,

The prinecipal purpose of the (California Rehabilitiation
Center, established by Section 3300 of the Welfare and Institu-
tions Code, is "the receiving, control, confinement, employment,
education, treatment and rehabilitation of persons under the
custody of the Department of Corrections or any agency thereof
who are addicted to the use of narcotics or are in imminent
danger of becoming so addicted.” Welf. & Inst. Code § 3301.

"County psychiatric hospital" is defined in Section 854.3

of the Government Code. See also Goff v. County of Los Angeles,

254 cal. App.2d 45, 61 Cal. Rptr. 840 (1967} county psychistric
unit of county hospital as "mental institution").

Not included within the scope of Section 854.2 are certain
units provided on the grounds of an institution under the
Jurisdiction of the Department of Corrections (see Welfare and
Ingtitutions Code Section 6326) and farms, road camps, and
rehabilitation centers under county jurisdiction {see Welfare and
Institutions Code Sections 6404 and 6406). These facilities, how-

ever, come within the ambit of Government Code Section 8Lb and the

broad general immunity for liability for injuries to mental patients

conferred by Cection 854.8 is extended to cover liability to inmates

of these facilities by Section BLL.6.
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§ 854.3

Sec. & Section 854.3 is added to the Govermment Code,
to read;

854.3. As used in this chapter, "county psychiatric
hospital” means the hospital, ward, or facility provided
by the county pursuant to the provisions of Sectiomn 7100 of

the Welfare and Institutione Code.

Comment. The term "county psychiatric hospital" is defined
to include the county facilities for the detention, care, ﬁnd
treatment of persons who are or are alleged to be mentally
disordered or mentally retarded., Seg Welf, & Inst. Ccde
§ 7100. The definition takes the same form as in other statutes.

See, e.g., Welf. & Inst. Code §§ 6003, 7101.
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§ 85L.4

Sec. 7. Section 854.4 of the Govermment Code is
amended to read:

854.4, As used in this chapter, "mental illness or
eddiction" means memiel-illredsy-mental-diseorder-bordering
en-mentai-illneasy-pental-defieieney;-epilepsy;-habit-forming
drug-addietiony -nsarectie-drug-addictiony-dipoonania-ey
isebriety,-sexual—psyehegathy,-ee-sue;;mentai-abaermelity

as-te-evidenee-uiter-laek-of-pover-to-eontrel-sexual-impuises

any ccndition for which s person msy be. detained, cared for,

or treated in =2 mental institution-.

Comment. Section 85k.4 is amended to eliminate the specific
listing of mental or emotional conditions for which a person could,
at the time the section was enacted, be committed to & public
nedical facllity and to substitute general language that inecludes
all mental cor emotionel conditions, including eddietion, for which a
person may be voluntarily admitted or involuntarily detained in a
mental institution. See Section 854.2 (defininy "mental institution").

Since epactment of Section 85k.4 in 1963, the Welfare and
Institutions Code has been revised to mske & pumber of changes in
the categories of mental illness previcusly specified in thie
sectlion. The amendment eliminates the inconsistency between Sec-
tion 854%.4 and the revised provisions of the Welfare and Institu-
tions Code relating to mental illness and minimizes, if not
eliminates, the possibility that future revisions of those provisicze

will create a similar inconsistency.
=21~




§ 854.5

Sec. 8. Section 854.5 is added to the Government Code, to read:
854.5. As used in this chapter, "confine" includes admit,

commit, place, detain, or hold in custody.
I

Comment. Section 854.5 has been added to meke clear that Sections

856 and 856.2 apply to all cases within the rationale of those sections.
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§ 85L.8

Sec. 9. Section 854.8 of the Govermment Code 1s amended
to read:

854.8. (a) Notwithstanding any other provision of
iaw this part , except as provided in ewbdivisiens-{bj;-{e)

and-{dJ)-of this section and in Sections 81k, 814.2, 855, and

855.2 , a public entity is not liable for +-{ij}-Aa an injury
proximately caused by , Any-persen-eemmitied-or-admitied-te-a
mental-institubions--{2)--An-injury-te-any-perscn-eommitied

er-admitsed-te or to, an inpatient of a mental imstitution.

{b) Nothing in this section affects the liability of
a public entity under Article 1 (commencing with Section
17000} of Chapter 1 of Division 9 of the Vehicle Code.

(e¢) Nothing in this secticn prevents a person, other

than a-persen-cemmitied-or-admisited-se an inpatient of a mental

imstitutuon, from recovering from the public entity for an
injury resulting from the dangerous condition of public
property under Chapter 2 {commencing with Section 830) of this
part.

(d) Hothing in this section exonerates a public employee
from liability for injury proximately caused by his negligent
or wrongful act or omission. The public entity mey but is
not required to pay any judgment, compromise or settlement,
or may but is not required to indemnify any public employee,
in any case where the public entity is immune from liability
under this section; except that the public entity shall pay,

as provided in Article 4 {commencing with Section 825) of
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§ 854.8

Chapter 1 of this part, any judgment based on & claim against

& public employee iieeamsed-ian who is lawfully engaged in the

practice of one of the healing arts under Divisism-2-{eemmene-

ing-with—See%ien-5999-9?-the-Bueiness-aaﬂ-PfefeBsiens-Gede i

any law of thls state for malpractice arising from an act or

cmission in the scope of his employment, and shall pay any

compremise or settlement of & claim or action , based on such mal-

practice ,» to which the public entity has agreed.

Comment. The changes in subdivision (d) and in the intro-
ductory portion of subdivision (&) of Section 854.8 parallel the
similer amendments to Section 844.6 and are explained in the Com-
ment to that section. Subdivision {a) is further amended to clarify
the scope of the immunity. The term "inpatient” 1s used in place of

"any person committed or admitted," thus making clear that the

immunity covers only inmates of mental institutions and not outpatients.
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§ 855.2

Sec. 1. Section 855.2 of the Government Code 1is
amended to read:

855.2. HNeither a public entity nor a public employee
acting within the scope of his employment is liable for
interfering with the right of an inmate of_a medical facility
operated or maintained by a pudblic entity to obtain a judicisal
determination or review of the legality of hig confinement;
but a public employee, and the public entity where the employee
is acting within the scope of his employment, 1s liable for
injury proximately caused by the employee's intentional and
unjustifiable interference with such right, but ne cause of

action for such injury mey-be-eczmemeed shall be deemed to

accrue until it has first been determined that the confinement

wad illegal.

Comment. The amendment to Section 855.2 is similar to that

made to Section 845.4. See the Comment to Section 845.Lk.

-25-




()

()

§ 856

Sec. 11. Section 856 of the Government Code is amended
to read:

856. (a) Neither a public entity nor a public employee
acting within the scope of his employment is liable for any
injury resulting from determining in accordance with any appli-
cable enactment:

{1) Whether to confine a person for mental illness or
addiction.

(2) The terms and conditions of confinement for mental
illness or addiction im-a-medieal-faeiliiy-operated-er-maintained
by-a-publie-entity . |

(3) Whether to parole , grant a leave of absence to, or

releass a person Evem-eenfinemens confined for mental 1llness
or addiction in-a-mediesl-faeility-operated-or-maintained-by-a
public-entity .

(b) A public employee is not liable for carrying out with
due care a determination described in subdivision (a}.

{¢) Nothing in this section exonerates a public emplcyee
from liability for injury proximately caused by his negligent
or wrongful act or omission in carrying out or failing to carry
out:

(1) A determination to confine or not to confine a person
for mental illness or addictlon.

{2) The terms or conditions of confinement of a person for
mental illness or addiction in-a-medieal-foellisy-operased-o¥

maintained-by-a-publie-enbisy .
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(3) A determination to parole »_grant a leave of absence

to, or relesse a person frem-eenfinement confined for me.. .
illness or addiction ir-s-mediesi-faeiiiby-epereted-or-mainbained

by-a-puniie—enkity .

Comment. Sectlon 856 is amended to make reference to "leave we
absence" since the Welfare and Institutions Code appears to consider
such leeves equivalent to paroles. See Welf. & Inst. Code § T7351.
The phrese "in a medical facility operated or mailntained by a public
entity,” vhich 8ppem-a eryr times in the section, has been deleted
because, to the extent that this phrase pag any substantive effect,
it resulted in an undesirable limitation on the Inqunity provided by
Section 856.
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§ Bs6.2

Sec. 12. Sections 856.2 of the Government Code is amended to
read:

856.2. (a) Neither a public entity nor a public employee is
liable for an injury caused by or to an escaping or esceped person
who has been eemmitded confined for mental illness or addiction.

(b) Nothing in this section exonerates a public employee

from lisbility:

(1) If he acted or failed to act because of actual fraud,

corruption, or sctusl malice.

(2) For injuries inflicted on an escaping or escaped mental

patient in recapturing him.

Comment. The amendment of Secticn B856.2--by insertion of the words
"or to"-- makes it clear that injuries sustained by escaping or escaped
mental patients are not a basis of liability. Cther jurisdicticms have
recognized that, when a mental patlent escapes as a result of negligent
or wrongful scts or omlssions of custedial employees, injuries sustained
by the escapee as a result of his inability due to mental defieclency or
illness to cope with ordinary risks encountered may bte a basis of atate

1lisbility. See, e.g., Callshen v. State of Wew York, 179 Misc. 781, 40

N.Y.S.2d 109 (Ct. C1, 1943), aff'd 266 App. Div. 1054, L6 N.Y.S.2d4 10k

{1943)(frostbite sustained by escaped mental patient); White v. United

States, 317 F.2d 13 (bth Cir. 1963)(escaped mental patlent killed by
train). The immunity provided by Section 856.2 mekes certain that
California will not follow these cases.

Formerly, Section 856.2 covered only perscns who hed been “"committed"

for mental illness or addiction. The substitution of "confined" for
-28.
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§ 856.2

"committed" mekes clear that the immunity covers all persons who are
confined for mental 1llness or addiction, whether or not they are
"committed."

Subdivision (b) has been added to limit the immunity under subdivision
(a) for injuries to an escaping or escaped mental patient to cases where
such immunity is appropriate. Paragreph (1) adopts langusge used in
other provisions of the Governmental Lisbility Act. See, e€.g., Secticn
995.2 {grounds for refusal to provide for defense of action asgainst
public employee). Paragraph (2) is consistent with the general rule that
a public employee is liable for his negligent or wrongful act in caring

for mental patients.
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