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Memorandum 69-68

Subject: Study 65.35 - Inverse Condemnation (Intangible Detriment - Losses
Caused by Highway and Street Improvement)

Eaylier this week, we gent you the first section of the next part
of the research study on inverse condemnation--'"Statutory Modification
of Inverse Condemnation: Intangible'Detrimen " The term "intangible
detriment” is used by the consultant to denote "substantial diminutions
of property value" caused by a public project or other govermment action
but not resulting from actual physical demsge. This first section deals
with losses caused by highway and street improvements and provides back-
ground for discussion of impaired access (both from the landowner's
properity to the adjacent road as well as from that road to the genersl
street and highway system), traffic diversion, and loss of amenities
(1ight, air, and view) or damage from noise, fumes, dust, and so on.

The first half of the study demonstrates the inconsistencles and
inequities of existing law. It would add unnessarily to the amount of
material to be covered tec attempt t¢ resummarize this review of the case
law but the staff hopes that you will study 1t carefully prior to the
meeting. (For an even more emphatic ¢riticism of these inconsistencies
and inequities, you may find it valuable to reread the note or "ocpen
letter" from Gideon Kanner attached to Memorandum 69-31, distributed for
the February 1969 meeting). Generally speaking, whether a cul-de-sac,
frontage road, or a change in grade is inveolved, a substantial, but only
& substantial, interference with access is compensable. Yet largely
unresolved is the problem of what constitutes such a "substantial inter-
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ference." Moregver, a rather arbitrary "police power'" exceptlon denies
recovery where the interference, however great, is the product of traffic

regulations; e.g., erection of median barriers, no left-turn signs,
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one-way streets, no curbside parking, and the like. With respect to what
the. consultant terms the "amenities" an even more striking inconsistency
exists. Where there has heen a partial taking by eminent domain, noise,

fumes, dust, and the like (to the extent they influence market value) are

considered 1n determining the severance dameges if the improvement causing

such dsmage is on the property.taken. In sharp contrast, in cases

where the improvement is not on the property taken or where no property

is formally condemned, no recovery is permitted for the identical loss

in value due to the identical noise, fumes, and dust from the adjacent

freeway. BSee, e.g., People v. Symons (1960){no recovery where defendant’s

alleged injuries were attributable to the freeway built on adjoining land
taken from a third person and not on the portion of land teken from the
defendant).

The second half of the study presents the consultant's legislative
proposals for solving or alieviating these problems. For convenlence
and handy reference at the meeting, these proposals have been extracted
and set forth in the attached Exhibit I (pink pages). To use his own
words, these proposals attempt to incorporate "a relatively simple test,
with high predictability, by which cases of potential compensability can
be distinguished from those beyond the pale." They "employ the present
court-made rules as the core of the legislative progrem, meodifying them
to the extent warranted by sound policy considerations." 1In fact, the
proposals are somewhat Imaginative in both content and form; they should
receive careful consideration both in terms of their application in this
area of immediate concern and with respect to their approach for the other

areas of inverse condemnation.



At the June meeting, we expect to discuss the study at some length,
with a view towards providing the staff with sufficient direction to per-
mit . preparation of a tentative recommendation (or at least a draft statute)
over the summer.

Respectfully submitted,

Jack I. Hortem
Assoclate Counsel



Memorandum 69-68
EXHIBIT I
CONSULTANT'S SUGGEETIONS FOR LEGISIATIVE APFROACH TO CLAIMS
ARISING FROM HIGHWAY AND STREET IMPROVEMENTS

(1) The creation of new access rights, by the construction of streets
and highways in new locations in the future, should be limited by & legis-
lative declaration that all such projects (E;E;J not merely freeways or
expressways) shall create no new rights of access 1n abutters except to
the extent expressly provided by the approprizte agency of the govermmental
entity undertaking the project. See study at page 25.

(2) When the law recognizes the right of an abutting owner to ingress
and egress, as between his property and the street or highway on which it
abuts, the right should be defined as including only that minibum degree of
accesalbility which is reasonable under all the circumstances. The right,
as so defined, should prevail over any form of govermmental action, whether
denominated a& "police power" measure or otherwise, which is found to have
taken or demaged it. See study at page 26.

(3) A set of criteria should be enacted, emphasizing factual elements,
which the court is directed to consider in determining whether the claiment's
preexisting right of access has been diminished below the level of reason-
able need, as a result of the improvement cor other governmental actiom,
and that he has therefore sustained a compensable damaging. The factors
recommended for adoptdon are:

(a) The extent to which the property retains direct access capadbilities
reasonably adequate for its highest and best use in light of (i) the nature
and requirements of that use, (ii) the nmumber, physical dimensions, and use-
fulness of access facilities, and (iii) any other circumstances relevant to
effective utilization of the property, including reasonably available

alternatives.
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(b} The degree to which the property enjoys general accessibility in
relationship to the surrounding community, which is reasonably adequate in
relation to its highest and best use, in light of (1) incressed travel time
and distance to normal destinations, {ii) greeter hazards of traveling
alterante routes, {iii) the practical unavailability of reasonable alternate
routes, and (iv) the likelihood that visits to the property by members of
the public {including commercial patronage) mey decline due to difficulties
in travellng between the general street system and property.

(c) The extent to which the claimed impairment of access may be regarded
as reasonable and thus noncompensable because (i) the challenged governmental
action has a primary purpose and effect of safeguerding public health, safety
and welfare by mesns which would be substantially impaired or deterred by the
cost of making Just compensation, if reguired, and for which equally salutary
alternatives, with less capacity for interfering with private access rights,
are unavailable at equal or lower cost; (il) the advefse impact of the
governmental action upon acecess rights is a0 wldely shared, speculative in
nature or amount, or relatively slight that the cost of distributing such
losses in the form of constitutional compensation would impose an unreasgonable
burden upon govermmental finances, or upon the judieial system, or both; or
(iii) the claimant's abutting land enjoys compensating special benefits
derived from the public improvement or from the practical cperation of the
regulatory messure.

(4) The determination of the issues identified by the foregoing pro-
posals would remain, as under present law, a function for the court rather

than the jury.



(5) To assist in the weighing of pertinent evidence and to control
related arguments of counsel so that unnecessary inverse compensation costs
can be avoided except where clearly established, the consultant recommends
engactment of & series of presumptions. The presumptions are designed to
preclude a judgment awarding compensation unless the claimant has satisfied
the burden of overcoming the assumed fact of noncompensability as stated

there. The following presumptions are recommended:

(a) It is presumed that "proximity damage” (damage resulting from the
Tact that the property is located in proximity to the highway or other
improvement and is exposed to loss of light, view and air, or to nolse,
dust, fumes, and other deleterious influences, as a consequence of such
proximity)} is not sustained in a constitutiomally significant degree by any
property located more than ___ feet from the highway or improvement
creating it.

{b) It is presumed that property damage 1s not sustained in a consti-
tutionally significant degree as the result of inconvenience, hardship,
difficulty, or circuity of travel caused by reasonable traffic regulations
of designated types (such as weight and boulevard restrictions, no-left-turn
and one-way-street regulations, median strips, roadway markings, lane
divider bharriers, vehicular stopping, unloading or parking controls, speed
limitations, or traffic control signs and signals). There might be added
to this presumption: "This presumption is overcome only if the claimant
satisfies the court, by clear and convincing evidence, that the value of
the subject property for its highest and best use has been depreciated,
as a consequence of the traffic regulation or regulations of which complaint
is made, to a degree substantially in excess of that sustasined by other pro-

perties subject to the same regulation or regulations within a radius of
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feet therefrom." For a discussion of these presumptions, see study at
pages 32-34.

{6) The consultant deals with the problem of diversioﬁ of.traffic by
nevw highway construction at pages 34-36. He suggests for consideration the
enactment of a regquirement that the public entitjrpurchase land at its
depressed vaiue in cases where the owner can no longér use the 1§nd for the
purpose for which he used it and there is no active market for the land.

(7} The consultant recommends that the statute require consideration
to be given to nonpecuniary alternatives,.coupled‘with | grant of ample
supporting authority (e.g., statutory power to condemn additionel land needed
" to implement an alternative physical eolution) to permiﬁ-use;of alternative
or conditional judgments in inverse condemmation cases. Tﬁus, in any éase
.where the court finds that cumpensable’&amaging has occurred, the defendant
publié entity could be authorized to propose a plan, subject to the court's
aiaprova_l, by which the injury-producing features of the improvement will be
corrected, or their harmful impact reduced, in lieu of payment of compensa-

tion, in whole or in part. See discussion in study at pages 36-37.
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STATUTORY MODIFICATION OF INVERSE CONDEMNATION:
INTANGIBLE DETRIMENT #

Arvo Van Alstyne*

Governmental activities impinge upon private property interests
in diverse ways. The law of inverse condemnation provides remedial
procedures for identifying, and imposing financial responsibility upon
government for, those impinging consequences that amount to a “tak-
ing" or "dalinaging " of private property. Previous studies have
axam}ned the constitutional compensability of both deliberately inflic-
ted and unintentional physical damage to tangible private assets.l
A third aspect of the general topic remains for treatment here: te what
extent can greater consistency, rationality and social justice be
achieved through legislative modification of prevailing legal rules
governing constitutional compensability for intangible detriment,
reflected in diminished property value, imposed upon private preperty
by gavernment activities?

The term, "intangible detriment,” is employed tn denste a
range of recurring situations in which governmental actien, net deliber-
ately undertaken for the purpose, has the practical effect of cmmpelling
private persons to sustain substantial diminutions of praperty value,
thereby making a forced contribution to the general fund of public

2
assets, without receiving payment of just compensation. Situations
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of this sort are commonplace in modern society, although they may
not always be recognized as such in the terms here employed. Lack
of recognition is due, in part, to the fact that the relevant litigation
ordinarily appears, in reported decisions, dressed in the subtle dis-
guise of a controversy as to whether the limits of governmental "police
power" have been exceeded, in the misleading cloak of an issue
whether the seeker after compensation ever possessed a legally cog-
nizable "property" right, or as a feigned dispute whether the govern~
mental defendant was acting, in reference to plaintiff's property, in
the exercise of its "eminent domain” or its "regulatory" power. Yet,
in each Instance, the basic clash of interests involves the same
fundamental problem, the extent to which governmentally compelled
indirect contributions for the general public welfare of portions of
those interests which make private property "valuable"” are constitu-
tionally required to be justly compensated.

3
For example, in Pennsylvania Coal Co. v. Mahon, the coal

operators had been directed by statute to contribute valuable deposits

of coal to the commonweal, by leaving it unmined in the interest of
4

preventing surface subsidence. Similarly, in United States v. Causgby,
plaintiff had been compelled, by action of the Air Porce in repeatedly
flying at low altitude over his farm, to contribute an easement for
flight, ostensibly In the interest of more effective military training

and operations. In other instances, like contributions have been

exacted with more assertiveness, as in cases involving freeway
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access and traffic diversions; vyet, the nature of the interests at

stake, and thelr interrelationship, are not essentially different.

A very extensive literature has developed in relationship to the
problem of compelled indirect contributions, or various phases of it,
much of which is devoted to a critical examination of th: prevailing
doctrinal positions exhibited in the relevant decisions. The general
verdict of the commentators, on the whole, is that the existing
legal rules and distinctions, which are predominantly the product
of judiclal decisions interpreting and applying broad constitutional
precepts, are confusing, inconsistent, and unsai:isf:-.u:tctry.a In an
effort to assist in the formulation of clerifying legislative measures,
the present study seeks to 1solate and define acceptable criteria,
capable of statutory formulation, by which public officials, lawyers,
judges, property owners and others may better be able to identify the
line between compensability and noncompensability for intangible
detriment. Since the range of potential fact situations is nearly end-
less, selected topics will be discussed as illustrative of the general
problems being analyzed; these topics, however, appear to include
most of the significant recurring forms of relevant litigation. The
topics to be treated include (1) losses caused by highway and street

improvements, (2) losses resulting from aircraft operations, (3) effects

of land use controls.
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1. Losses Caused by Highway and Street Improvements

An abutting California landowner is deemed to possess a prop-
erty interest, ordinarily described as an easement of access {or of
ingress and egress) to and from the street or highway immediately
appurtenant to his property, and, once in the street, to and from the
general community street system.g This interest, long protected
against being taken or damaged for public use without payment of just
compensation,w appears to have had its origins in the desire of
courts to safeguard reasonable expectations of property owners that
the primary purpose of the strTet ~— that of servicing the abutting
land -- would be discharged. : Its persistence as a basis for relief
in inverse condemnation is undoubtedly due, at least in part, to the
historical fact that the "or damaged” clauses introduced into state
constitutional provisions assuring payment of "just compensation™
were intentionally designed, by their Nineteenth Centurirzframers,
to afford protection for such interests as access rights. Develop-
ment of the limited access highway and freeway, as Instrumentalities
of transportation service rather than land service, has in recent
years produced a substantial volume of litigation representing clashes
between landowners secking to vindicate their rights in the abutting
street or highway, and government agencies seeking to meet ever-

13
increasing demands for more and better highways. Reconciliation
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of these competing interests has proven to be extracrdinarily diffi-
cult. Desplie a good deal of confusion in the case law, however,
the principal lines of legal development can be discerned with con~
fidence.

The cul-de—sac cases. The leading California decision

vindicating the abutter's right of access 1s Bacich v, Board of Con-
trol, decided in 1943 14 Plaintiff sued in inverse condemnation to
recover damages alleged to have been sustained when, during the
construction of approaches to a major bridge, ‘a street intersecting
that on which plaintiff's property abutted was lowered some fifty
feet, leaving plaintiff on a cul-de-sac or dead-end street. Previously,
plaintiff had been able to enter the general street system by going
from his residence in elther direction to the first intersecting street.
After the improvement, he was limited to traveling in one direction
only. This deprivation, according to the majority of the court, amount~
ed to a compensable impairment of a property right:
The extent of the easement of access may be said

to be that which is reasonably required giving considera-

tion to all the purposes to which the property is adapt-

ed . . . . It would seem clear that the reasonable modes

of egress and ingress would embrace access to the next

intersecting street in both directions.ls

Although the Bacich opinion contains language suggesting

that all cul-de~sac situations were not necessarily alike, and that
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a non-compensable damaging could result in some instances,

Bacich was generally considered as establishing both a rule of com-
pense.:?bﬂity where access to the next intersecting street was cut
off, 1 as well as a corollary rule of no compensation where the In~
terference with through travel occurred bevond the first in‘c:—zrsectic-n.IB
This "cul-de~sac" rule, however, was manifestly an arbitra-y one
that could be invoked to support an award of compensation, at least
in principle, even though actual loss was highly doubtful; but it also
required denial of relief in cases where the closing of a street be-
yond the first intersection imposed a serious hardship upon owners
whose access to the general street system was thereby made sub-
stantially more difficult and tirne--c:ons'.t.m'ning.151 Like most rules of
thumb, it improved predictability at the expense of logic and sub-
stantial justice.

The cul-de-sac problem again came to the attention of the
Supreme Court in Pecople ex rel. Dept. of Public Works v, Symens,

20
decided {n 1960. This was an action to condemn a small portion

of the defendant's land to form a cul-de-sac and turn-around, made
necessary by the construction of a freeway on condemned land im-
mediately adjoining defendant's property. So far as access rights
were concerned, the factual circumstances were within the "next
intersecting street"” rule of Bacich; but defendant's right to compen-

sation in this regard was partially obscured by the fact that recovery
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was sought as part of clair.ed severance damages also including loss
of light, air, view, and privacy. Treating all the claimed losses to-
gether, the court relled upon a familiar rule limiting recovery §f
severance damages to injurious consequences resulting fromimprove-
ment work on the property taken from the claim::mt.21 Since all of
the defendant's alleged injuries were attributable to the freeway built
on adjoining land taken from a third person, and not from defendant,
they were not recoverable, "

Manifestly, Symons could readily be distinguished from
Bacich in its procedural setting; it involved a claim of severance
damages, while Bacich had sued in inverse condemnation, But that
was obviously a distinction without a difference, for inverse con-
demnation had traditionally been regarded as merely a remedial de~
vice to implement the self-enforcing language of the just compensa-
tion clause, by which a claim to constitutionally required damages
could be enforced judicially at the initiative of the property owner
when the public entity had failed to commence eminent domain pro-
ceedings for that purpose. » The basic assumption underlying in-
verse condemnation was that the property owner's substantive rights
were identical to those recognized in eminent domain proceedings. »
Symons thus became recognized, rightly or wrongly, as a declaration
that interference with access rights, by an improvement on property

25
other than that taken from the claimant, was noncompensable. It
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appeared that Bacich, to this extent, had been severely qualified

by Symons, sub gilentio.

The "substantial interference" test. The uncertainty as to

the status of Bacich was broken after four years, when the court de-
26
cided Breidert v. Southern Pacific Company. Rejecting the view

that substantive compensability was different in eminent domain pro-
ceedings from inverse condemnation actions, the court reaffirmed the
cul-de=-sac rule as fully applicable in the latter form of action, even
when none of the property owner's land had been taken. The trouble-
some difference between Bacich and Symons, the court explained, was
merely one of degree; in Symons, the owner had simply falled to allege
facts showing that his right of access had been impaired in a substan-
tial detz,u'f:ze.z;7 The mere fact, standing alone, that the improvement
which caused the cul-de-sac was not upon land taken from the com-
plaining owner had not been controlling.

The general rule emerging from Breidert is that the creation
of a cul-de-sac is not actionable per se, but may become actionable
on a further showing that the abutting owner's access to the general
street system has been interfered with in a substantial way. One can
also read Breldert as supporting the conclusion by implication that
the termination of a street beyond the first intersection is not per se
noncompensable, but may constitute an actionable impairment of ac-
cess if shown substantially to interfere with use of the general street

28
system.



Whether or not the creation of a cul-de-sac effects a "sub-
stantial” interference with an ¢Xutting owner's easement of access is
regarded as a question for the court to determine, while the pecuniary
extent of the owner's loss is a question of fact for the jur;a'.29 Little
guidance can be found, however, as to the factual criteria that enter
into the judicial determination whether the adverse consequences have
been "substantial." In Breidert, the court intimated that it was im-
possible to adduce any usable abstract definition, since the question
necessarily must be resolved in light of the facts of the particular

30 31
case. In the companion case of Valenta v, County of Los Angeles,

however, where the complaint for inverse condemnation had insuffi-
clently pleaded substantial interference resulting from a cul-de-sac
in a rural setting, the court pointed out that plaintiff should have al-
leged such pertinent facts as the use being made of plaintiff's property,
the added distance of travel caused by the cul-de~sac, the unavail-
abllity of alternate routes to get to the general road and highway sys-
tem, and the extent to which the use of the property was impaired by
reduced access to the general road system. Other cases, . following
this lead, have likewise concluded that additional circuity of travel,
with attendant inconvenience and expense, are relevant to the in-
quiry, being factors which would irnfiuence an informed buyer's judg-

ment as to the market value of the property burdened by the cul—-de-

sac.
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Impaired access and amenity: the frontage road cases. The
Breidert case made it clear that a cul-de-sac is merely a special in-
stance of impaired access, where the public improvement does not
curtail the abutting owner's right to enter the street from his property
but only curtails his ability to reach a desired destination after he
has entered the street. Modern freeway construction programs often
involve a more direct impairment, actually cutting off the abutting
owner's right to enter the new limited access highway where itipasses
in front of his land. Three general situations of this sort may be
identified:

{1} The state may construct a new freeway on a right of way
not previously employed for street or highway purposes, and in so
doing, leave abutting owners along the path of the new freeway without
direct access to it except at planned intex‘chanu;jes.33 Since the trans-
portation service concept that motivates the freeway program neces-
sarily contemplates limitations upon access, no private right arises
from the construction of a freeway abutting property which did not,
prior to such construction, enjoy any such right. No previously exist~
ing property right having been taken or damaged, lack of acces;lto the
new freeway is not a basis for inverse condemnation recovery.

(2) The freeway construction program may leave an existing

street or highway in use as a frontage or service road, while the new

freeway is constructed parallel to it on the opposite side of the street
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from the claimant's land. iu this situation, the new freeway is in-
tended to, and in effect does, supplant the former highway as the
principal transportation corridor past the property. Although the abut-
ting owner still has exactly the same access to the old highway which
he formerly possessed, his access to the new highway, and ingress
from the new highway to his property, are profoundly altered, for the
only feasible mears for getting to a point on the freeway opposite his
land, or from that point to his land, may entail an additional journey,
with attendent delay and expense, through the closest interchange in
elther direction. Here, as in the cul-de=-sac cases, the California
courts have recognized a right in the owner to just compensation if
the impairment of egress and ingress between the freeway and the
abutting property is substantial in light of the uses to which the prop-
erty reasonably may be put.35 For example, if the new highway is
built, in part, upon the old one, leaving only a portion of the latter
as a frontage road, the owner may find it difficult or impossible to
realize the maximum value of his property for commercial purposes
because the narrow service road cannot accommodate large modern
truck transportation equipment essential to that use.36 On the other
hand, if the diminished width of the abutting street does not adversely
affect optimum use of the adjoining 1and,3? or the additional journey
made necessary by the improvement is not shown to be a substantial

38
detriment to its full profitable use, no compensation ts warranted.
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Two well-defined limitations upon recoverability of inverse
compensation in this class of frontage road cases have been recog-
nized.

One, predicated upon the view that a private owner has no
right to the maintenance of a particular volume of traffic flow past his
property, denies recovery for any part of the diminished value of the
claimant's land which is attributable to diversion of traffic from the
old highway (now a frontage road) to the new freeway, or o the re~
lated loss of businzss profits resulting from the diversion. * This
view appears to represent a judicial conviction that the power to
route, reroute, and divert traffic in the interest of preventing con-
gestion and delay must be kept flexible and undeterred by fear of
potential inverse liabllities .40 Implicit, also, may be the belief that
the adverse economic consequence of new highway routing is a risk
impliedly assumed by the business community when a commercial lo-
cation is gelected and developed. Y

The second limitation denies compensation for diminution of
property values as a result of noise, fumes, cdust, discomfort and
annoyance attributable to the normal functioning of the new freeway

2
so far as constructed upon land not taken from the claimant.&1 Ad-
verse consequences of these kinds are regarded, also, as the price

which must be paid generally for the public advantages derived from

freeways. It is not entirely clear, from the decisional law, however,
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whether substantial interfc.ence with light, air and view, (as dis~
tinguished from noise, fumes and dust) caused by a nearby freeway,
1s deemed compensable in an inverse condemnation suit, absent a
partial taking of the claimant's land for freeway purpcses.43

A third type of frontage road situation arises when the highway
authorities condemn part of the abutting owner's property to construct
a new frontage road thereon in conjunction with the freeway, leaving
the claimant's property abutting on the new frontage road. In practi-
cal terms, the claimant is in precisely the same situation as in the
second type of case, except that In this instance the total extent of
his physical dorain has been reduced by the partial taking. In such
instances, the law grants the claimant compensation consisting of
the value of the land actually taken, plus a sum (severance damages)
representing any loss of value to the remainder, so far as attributable
to the partial taking, which is not offset by special benefits flowing
therc—:fr-::'m.‘44 Here again, the courts have announced that diminished
property values caused by mere traffic diversion or circuity of travel

4
are not includable in severance damages, * but that a substantial
interference with the abutting owner's rights of ingress and egress,
between his property and the fresway, is c:c:'mpensal‘.}ltza.45 {The key
term, "substantial™, apparently reconciles possible inconsistencies

between the rule of noncompensabtlity for circulty of travel and the

rule of compensability for interference with access.) In these respects,



P. o1
the rules governing compensation in the second and third classes are
alike. But, in the ascertainment of severance damages, the courts
have also permitted consideration to be given to a variety of addi-
tional matters which would be taken iz;to account by a careful buyer,
including loss of light, air and w.riew4 and increased noise, dust and
fumes,48 if these unfavorable influences are caused by the improve-
ment (or its use) constructed on the parcel actually taken. As noted
abcwel,‘ng these elements of loss are not all admissible, in the ab-

sence of a severance, on the issue of inverse compensation.

Other diminished access cases. A street improvement projact

that entails a change of grade may impalr the value of abutting prop-
erty by making access thereto less convenient or even Impossibie.
The case law recognizes such situatibns as a typical setting for in-
verse liability. ¥ Zince the degree of impairment will ordinarily vary
with the magnitude of the change of grade, the operative legal rule
appears consistent with the "substantial interference" test employed
in the cul-de-sac and frontage road cases. The closing of a street,
which may deprive an abutting owner f convenient access to the
general street system of the community in like manner to the creation
of a cul-de-sac, is likewise subject to a "substantial interference"
analysis.51

There are two major lines of decisions, however, which in-

volve diminished access rights but in which compensation is almost

uniformly denied.
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The first, predicated upon the concept that the abutting owner's
right of access does not include a right to get to the street, and re-
turn, at every point along the frontage of his property, recognizes
that the state, in the exercise of its police power, may limit the
points ut which access is allowed, provided reasonable access rights,
consistent wilth the use of the property, are retained by the t:JWmar.52
On a corner lot, for example, this principle may authorize the denia}
of any curb cutg at all on one of the fronting streets, as long as
reasonable entrance i{s permitted on the other, if justified by con-
siderations of traffic contrel and accident prev'e'nti»':m.Sd

The second line of cases, llkewise postulated upon the as-
cendency of the police pnwer to deal with the practical exigencies of
local traffic problems, denies compensation for losses caused by
clrcuity of travel and inconvenience due to "traffic regulations", a
term which includes the erection of median barriers, no-left-turn
signs, one-way-street regulations, traffic signals, and prohibition
upon curbside parking of motor 1si't=.\hi<:1u=3's',.54 A peculiar feature of this
second group of decisions is that the courts appear to regard it as an
independent legal category which induces an automatic judicial re~
sponse of "no compensation", without regard for or attempt to assess
the practical consequences of the particular regulation upon adversely

affected private interests. For example, the construction of a median

barrier in an abutting highway may have exactly the same practical
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impact upon an abutting owner as the creation of a cul-de-sac by
closing of the highway to his left; in either case, on leaving his prop-
erty, the owner is forced travel in one direction only--i.e., to the
right--to reach the general street system that will take him to his
destination. Yet, even extreme circuity of travel, more than enough
to satisfy the substantial interference test if the pertinent government-
al action were a cul-de-sac, is routinely denied judictal relief when
caused by this kind of "traffic regulation" .55 Moreover, the rationale
of these decislons--which excuses the normal duty to pay just com~
pensation because the loss was inflicted in the exercise of the police
power--is circular and spurious, hiding beneath the facile label, "po-
lice power", the real question why substantial private property losses
should here go uncm-npensated.56

The need for legislative clarification. The Califernia courts
have long noted the absence of comprehensive statutory guidance with
respect to the elements of value that are embraced by the property in-
terests of owners of land abutting streets and highways .57 The com~
petence of the legislature to promulgate statutory standards seems
reasonably r::lear,58 however, while the need is apparent.

The pre~eding survey of decisional law demonstrates the un—
satisfactory nature of the existing rules defining the obligation of

governmental agencies to pay just compensation for private losses to

abutting property caused by highway improvements. The cul-de-sac
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adduced in the Bacich case, together with its limitation to the "next
intersecting sireet”, was somewhat arbitrary and overly rigid, lead-
ing to possible overcompensation in some cases and undercompensa-
tion in others, to the extent that courts failed to assess the actual
degree of interference, relative to needs of the property owner, caused
by the improvement. Moreover, the. s ssumption that the next inter-
secting street would provide an adequate connecting link to the general
street system, and thus a sufficlent basis for withholding of compen-
sation to one who had access to it, was at best questionable, 2
street dead-ended just beyond the next intersection might, in fact,
have provided the only efficient and direct route to the principal
thoroughfares in the community or to the local business and commer-
cial district; all alternate routes might well be substantially longer,
more difficult, or physically im‘:urlecfuate.59 Indeed, access to the
next intersecting street could be meaningless, as one decision points
out, if the intersecting street itself is also blocked off against through

60
traffic.

Introduction of the more refined test of "substantial inter-
ference”, by Breldert, while useful to mitigate the most unsatisfactory
aspects of the cul-de-sac rule, scarcely improves predictabllity. The
courts have never undertaken the task of identifying relevant factual

criteria pertinent to the content of the critical term, "substantial",

other than to observe that its meaning must be determined in light of
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the facts of each individuui case. While this approach may have
merit from a prudential standpoint, and provides latitude for the
gradual development of judicial wisdom and understanding, it also
has the defect of suggesting that nearly every controversy relating
to impairment of access may, with at least some hope of success, be
worth litigating. The additienal cost of litigation, or of prolonged
bargaining and negotiation to avoid litigation, must be regarded as a
soclal cost which also deserves legislative consideration. More-
over, the substantial interference approach has, so far, failed to pro-
duce any satisfactory reconciliation of the competing rules which
deny compensability for mere circuity or inconvenience of travel to
and from the claimant's property but, at the same time, allow com-
pensation for substantial interference with access as shown by ex-
cessive circuity and inconvenience of travel .SI

Judicial handling of the frontage road cases exhibits many of
the difficulties already mentioned; but, in addition, these decisions
expose in a dramatic way the basic inconsistencies and irrationali-
ties which permeate the legal rules governing the determination of
severance damages as compared to damages awardable as inverse
compensation. Thus, whether an owner whose land is left upon a
frontage road by a freeway construction project may recover for re-
sulting diminution of property value, depends, under present law,

vrincipally upon whether any part of his land was taken and used in
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the freeway project. One whose land was so taken in part may, for
example, recover for the reduced value of the remainder caused by
such factors, apparent to an informed prospective buyer, as the noise
and dust from the adjoining f:‘eeway.Esz An adjoining land owner ex-
posed to precisely the same, or even greater, detriment from the
freeway traffic, recovers nothing, merely because none of his land
was taken and devoted to the freeway prc:dect.63 Likewise, a third
owner, whose land was taken in part, but was not used for freeway
construction as such (i.e., it may have been used for collateral pur-
poses, such as a frontage road or the construction of a turn—-around
in a cul-de-sac created by the freeway embankment), is without
remedy for the same economic loss .64 Even in those cases in which
the resulting losses are regarded as compensable, it is difficult to
discern the underlying logic of some of the prevailing rules of dam-
ages. In determining severance damages, for example, loss of amenity
from Increased traffic on the abutting freeway may be taken into ac-
cmmt,65 but loss of profitability due to diminighed traffic passing on
the abutting highway is regarded as irrelevant.ﬁs It is submitted
that legislative consideration should be given not only to the clari-
fication and improvement of substantive standards but also to the
elimination of deficiencies in current rules of damages.

Finally, as already suggested, the "police power” rubric em~

ployed to justify denial of compensation in cases where alleged
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property value depreciation has been caused by "traffic regula-
tions", v actually only describes the result without advancing sup-
porting reasons. By concentrating on the classgification of the prob-
lem ({.e., whether the facts comprise a "traffic regulation” case or
not), rather than an objective effort to isolate and evaluate the com-
peting governmental and private interests, this "police power" ap~
proach lends itself to mechanical application with potentially irrational
results. Moreover, since the principal injurious effects of traffic
regulations ordinarily are a conseguence of the reduced capacity of
the street or highway to service the abutting land, it appears that

any difference between a regulation case and a freeway case (i.g.,

a case involving nearly complete rejection of the land service road
concept) 1s really only a matter of degree. As techniques for order-
ing traffic flow, improving traffic safety, and reducing traffic acci~
dents, freeways undeniably constitute an expanded, albeit indirect,
exercise of the police pOWeI‘.EB This relationship emerges most
strikingly in the decisions denying compensability for loss of business
profits occasioned by diversion of traffic from an existing highway to
a new freeway.sg It is also clear that limitations on access to modern
high-~speed highways are supported by considerations of safety and
accldent reduction as much as by traffic expediting policies.m Once

it is recognized that inverse compensation claims growing out of

freeway projects, and those stemming from traffic reculations, are
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merely factual variants on. a common legal spectrum, the task of
formulating acceptable statutory criteria for drawing of lines between
compensabllity and noncompensability may be approached unembarassed
by conceptual irrelevancies.

Developing statutory standards: preliminary concepts. A

useful starting peint is to recognize that the moral imperative behind
the constitutional mandate for payment of just compensation—~-the
ideal of equitable loss distribution—~-can be only partially achieved in
an imperfect world. Many claims that might satisfy the theoretical
requirements for compensability are de minimis in amount, and are so
widely distributed throughout the community already, that efforts at
further redistribution would cost more, in administrative expense,
than would be gained in distributive justice. Moreover, the imper-
fections of the fact-finding process with respect to property values,
the principal issue in controversy once compensability 1s admitted,
suggest the social utility of rules of law which will reduce incentives
to initiation of battles of expert witnesses, so typical of condemnation
litigation, inverse or not, unless the stakes are substantial. These
considerations support the desirability of incorporating in any pro~
posed statutory standards a relatively #imple test, with high pre-
dictability, by which cases of potential compensability can be dis-

71
tinguished from those beyond the pale.
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It will be observeu that the courts have, in fact, worked
out a series of practical tests of this sort, although, as already in-
dicated, their substance is subject to criticism. The "next Inter~
secting street" limitation upon the cul-de~sac rule, for example,
has been said to incorporate an implicit judicial declaration "that
the next Intersecting street is the dividing line between injuries
peculiar to oneself and those which one suffers in common with
the general public. "?2 Similarly, the judicially developed rule
which denies severanue damages for loss of amenity due to construc=-
Amor use of an improvement on land other than that taken from the
claimant, 73 observes a line between compensability and noncompen-
sability that, in many if not most instances, probably differentiates
with rough equity between those losses that are broadly distributed
throughout the community and those which are special and peculiar
te the claimant. At the very least, whean the injurious activity takes
place on land comprised by a partial taking, there is a greater like-
lihood that it will be closer to and more intense in its impact upon
the occupant of the remainder parcel, than is the case with respect
to other owners from whom no land was taken. Even the “traffic
regulation" cases may be said to imply a judicial belief that, in the
generality of instances, the burdens of such regulations will be dis-
tributed with approximate fairness over the population at large, at

least in the long run, or are likely toc be comprised so predominantly
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of claims of a de minimis order as not to warrant the social costs
of isolating and administering relief in the rare instances where
this is not the case. The objective of the judicially developed
rules appears sound; their chief defect lies in the fact that they
represent an uneven approach to important issues that deserve dis-
position under principled rules characterized by greater equality,
insight and precision.

Statutory precedents from other jurisdictions provide little
or no assistance in the development of acceptable criterla. As
in California,74 legislation in several states recognizes that
existing rights of access cannot be destroyed by construction of
a limited access highway without payment of jl;st compensation,
absent voluntary relinquishment by the owner. : These statutes,
however, typically employ broad and general language which, in
practical effect, delegates to the courts the task of defining the
extent of the rights statutorily protected. Only in somewhat rare
instances have legislatures attempted to supply significant descrip~-
tive detail, A Wisconsin statute, for example, requires severance
damages, in partial takings for highway purposes, to include
elements reflecting not only "deprivation or restriction of existing
right of access," but also "loss of air rights" and "proximity dam-
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age to Improvements remaining on condemnee’s land.” Penn-—

sylvania, too, makes explicit provision for compensation to include
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damages "specially affec.ing the remaining property due to its
proximity to the improvement for which the property was taken. "??
A particularly interesting Oregon statute, addressed to the cul-de-
sac problem, authorizes suit to recover damages by the owner of
land abutting on the cul-de-sac only {f his property lies within
300 feet of the point of closing, and also between the latter point
and the next intersecting street.;’8 In no jurisdiction, so far as
present research has found, has there been enacted any reasonably
comprehensive set of statutory criteria defining the extent of com~
pensable property interests of landowners abutting public highways.

A useful appreach to the development of acceptable statu-
tory standards, and one which would least disrupt existing
institutional arrangements and practices, might seek to employ
the present court—-made rules as the core of the legislative program,
modify;ng them to the extent warranted by sound policy considera-
tions. ’ This incremental approach to statutory reform, for example,
could seek to relieve the rules of their all-or-nothing characteris-
tics, in the interest of more equitable treatment of peripheral and
exceptional cases, by recasting existing case developed standards
as presumptions rather than inflexible substantive norms. Calif-
ornla law already provides a useful illustration of this technique

in Section 30631 of the Public Utilities Code which, in authorizing

use by the Southern California Rapid Transit District of existing
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streets for rapid transit purposes (including elevated
railways and meonorails), declares that it shall be presumed¥
that such use “constitutes no greater burden on adjoining
properties’ than preexisting uses.80

A preliminary assessment of the competing interests
involved in inverse claims arising from typical highway
improvement projects suggests that consideration should be
given to enactment of legislation along the following lines:

{1) The creation of new access rights, by the con-
struction of streets and highways in new locations in the
future, should be limited by a legislative declaration that
all such projects (i.e. not merely freeways or expressways)
shall create no new rights of access.in abutters except to
the extent expressly provided by an appropriate agency of the
governmental entity undertaking the project. Oregon statutes,
quoted in the margin, provide useful models.sl No consti-
tutional impediment to such a change in the law, operative
in futurg, is known to exist.82 Such a measure would limit
the scope of the access problem to preexisting rights, or to
those intentionally conferred in the future. It would also
permit long-range plans for future freeway or expressway
developments to be coordinated more adequately with temporary
street and highway construction pregrams, as well as with
local land-use planning and zoning consideraticns. Ultimate

financial savings would also, in reasonable likelihood, be

substantial.
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{2) When the law recognizes the right of an abutting
owner to ingress and egress, as between his property and the
stureet or highway on which it abuts, the right should be
defined as including only that minimum degree of accessability
which is reasonable under all the circumstances. This rule
is consistent with the view, already taken by the courts,
that a right to a right of access does not exist at all points
along the frontal perimeter, as long as some reasonable access
is provided.83 It assumes that in our modern complex society,
which places high rewards upon mobility, private rights that
might impede transportation advances should be defined at
the minimal level consistent with the interests they serve.
Moreover, it reconciles a theoretical discrepancy in the
case law, by directing attention not to the misleading question
whether the right of access has been substantially interfered
with, but to the somevhat different issue whether, as a result
of governmental action, the claimant has been left with means
of access to his property which are reasonably adequate in
light of all the circumstances. The definition should also
make it clear that the right, as so defined, prewvails over
any form of governmental action, whether denominated a "police
povwer' medsure or otherwise, which is found to have taken or
damaged it .84

(3) If access rights are redefined as suggested in (2),

it would be helpful to enact concurrently a set of criteria,
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emphasizing factual elements, which the court is directed

to consider in determining whether the claimant’s pre~existing
right of access has been diminished below the level of
reasonable need, as a result of the improvement or other
governmental action, and that he has therefore sustained a
compensable damaging. The stated considerations should leave
a measure of latitude for judicial discretion in their appli-
cation, so as to avoid undue rigidity and inflexibility in
adjudicating unusual or unique claims. It seems appropriate
that consideration be given to adoption of such factors as
these:

a. The extent to which the property retains direct

access capabilities reasonably adeguate for its highest and

best use in light of (i} the nature and requirements of that

use, (ii) the number, physical dimensions, and usefulness of

access facilities, and (iii) any other circumstances relevant

to effective utilization of the property, including reasonably

available alternatives. The premise of this proposal is that

direct access rights influence value primarily, if not
exclusively, in relationship to use or potential use of the
property. Commercial and industrial premises are largely
dependent upon direct accessability to customers and freight;
on the other hand, property in residential use may actually

be harmed by too much accessability.B5 Moreover, access
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suitable for one type of property utilization may be inadequate
for another. A narrow cul-de-sac may be ideal as a location
for a quiet residential lot, and may be adeguate for the
moderate level of traffic generated by certain specialized
businesses or professional offices; the same means of access,
however, could be totally insufficient for an extensive
commercial business dependent upon transport from large
truck~trailer combinations. The relationship between highest
and best use and direct accessability is thus a critical

)

element in balancing of the interests presented.8

b. The degree to which the property enjoys general

accessability in relationship to the surrounding community.,

which is reasonably adequate in relation to its highest and

best use, in light of (i) increased travel time and distance

to normal destinations, (ii) greater hazards of traveling

dlternate routes, (iii) the practical unavailability of

reasonable alternate routes, and (iv} the likelihood that

visits to the property by members of the public (including

commercial patronage) may decline due to difficulties in

travelling between the general street system and the proverty.

These factors are intended to direct attention to the effect
on property value of the relationship between use and general
community accessability (as distinct from direct ingress and
egress between street and property). For certain kinds of

property uses, including many residential properties, moderate



P. 79

¢ircuity of travel probably has little or at best slight
impact on property values.e? The same degree of circuity,
on the other hand, may for certain commercial undertakings
mean the difference between success and failure, and affect
materially the value of the property on which the business
is being conducted.88 The present approach seeks to avoid
the conceptual disparity in the present case law between
judicial reluctance to award compensation for mere circuity
of travel and judicial willingness to grant relief for
substantial interference with access.89 It is believed to
be consistent with the general position articulated by the
Supreme Court in Breideri? %.nd Valentazgl but eliminates the
rigidity of the ‘next intersecting street” rule in cul-de-sac
situations.?? Under it, community inaccessability, like
unreasonably impaired direct access capability, would be
judged on the basis of all of the relevant circumstan ces,
rather than by application of arbitrary rules of thumb.

¢. The extent to which the claimed impairment of access

may be regarded as reasonable and thus noncompensable because

(i) the challenged governmental action has 4 primary purpose

and effect of safequarding public health, safety and welfare

by means which would be substantially impaired or deterred

by the cost of making just compensaticn, if required, and

for which equally salutary alternatives, with less capacity
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for interfering with private access rights, are unavailable

at equal or lower cost; (ii) the adverse impact of the

governmental action upon access rights is so widely shared,

speculative in nature or amount, or relatively slight that

the cost of distributing such losses in the form of consti-

tutional compensation would impose an unreasonable burden

upon _governmental finances, or upon the judicial system, or

both; or (iii) the claimant's abutting land enjoys compensating

special benefits derived from the public improvement or from

the practical operation of the requlatorv measure. This

three-fold factor is intended to provide specific criteria,
to which argument and anlaysis can be addressed, by which the
courts may evaluate judicially the nebulous element of
"reasonableness'™ in the "reasonably adequate™ standards em=
bodied in suggestions a and b, immediately preceding. Since
relevance of "all the circumstances™ is here assumed, the
notion of "reasonable adequacy”, it is submitted, should not
be predicated solely upon an estimate of three-dimenstional,
physical accessability, but should also undertake to weigh,
as against the claimed private detriment, the importance of
the underlying governmental objects and feasibility of

93

possible alternate means for achieving them”~ as well as

the extent to which the claimed private losses are ratiocnally

ascertainable,94 discernably unique,95 quantitatively sig-

97

nificant,96 and administratively manageable, and not com-

pensated by offsetting benefits.28
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4, Assuming that determination of the issues identified
by the foregoing proposals would remain, as under present law,

a function of the court rather than of the jury,99

judicial
weighing of pertinent evidence and related arguments of counsel
could be controlled, in the interest of aveiding unnecessary
inverse compensation costs except where clearly established,
by enactment of carefully devised statutory presumptions.
For example, consideration might be given to presumptions
along the following lines, designed to preclude a judgment
awarding compensation unless the claimant has satisfied the
burden of overcoming the assumed fact of noncompensability
as stated therein:i90
a. It could be rebuttably presumed that "proximity™"
damage (i.e., damage resulting from the fact that the property
is located in proximity to the highway or other improvement
and is exposed to loss of light, view and air, or to noise,
dust, fumes, and other deletericus influences, as a conseguence
of such proximity) is not sustained in constitutionally
significant degree by any property located more than
feet from the highway or improvement causing it.
b. It could be rebuttably presumed that property damage
is not sustained in constitutionally significant degree as
the result of inconvenience, hardship, difficulty, or circuity

of travel caused by reasonable traffic regulations of desig-

nated types, including weight and boulevard restrictions,
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no-left-turn and one-way-street regulations, median strips,
roadway markings, lane divider barriers, vehicular stopping,
unloading or parking controls, speed limitations, or traffic
control signs and signals.

The first of these suggested presumptions assumes
acceptance of the premise that the right to recover for
proximity damages should not depend on the fortuitous cir-
cumstance of a partial taking vel non nor on the equally
arbitrary fact that the harm-producing improvement is located
on property taken from the claimant.lOl To supplant these
aspects of existing law, & distance test is suggested as the
fairest way to approximate the distinguishing line between
special damages to particular property {which should be
treated as compensable) and damages shared generally by the
community at large (which are noncompensable). The distance
to be selected has been left to legislative discretion, since
opinions will necessarily vary as to an appropriate figure;
testimony from competent land economists should assist in
adducing a reasonable distance.l02 Since the proposed
distance test is formulated as a rule of evidence,l03 it
lacks the all-or-nothing characteristic that mars the pre-
vailing decisional law in this regard, and permits recovery
by a deserving claimant who can make a convincing case on

special circumstances, demonstrating peculiar interference
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with use and enjoyment of his property, sufficient to overcome
the presumption.104

The second suggested presumption postulates a general
{but not conclusive) priority of police power "traffic
regulations" over incidental inconveniences caused by such
regulations in the use of abutting property. Consistent with
prevailing legal tradition,l05 property owners may be fairly
assumed to include within the framework of their expectations
regarding the streets and roads on which their property abuts
an appreciation of the likelihood of reasonable traffic controls,
and a general understanding that adverse economic consequences
of such controls are widely shared by all abutters, in varying
degrees, with a roughly compensating advantage of ernhanced
personal and community safety of street use.lDE To deny
relief in such cases by an absolute rule of noncompensability,
however, is to lose sight of the fact that a traffic regulation
which appears reasonable in the abstract may, when viewed in
a specific factual context, seem unnecessarily harsh or
arbitrary in its practical impact. Demonstrably capricious
or arbitrary traffic regulations are presumably rare. However,
the channels of litigation (and settlement negotiations) should
be left open to an owner who claims an adverse impact upon his
property, due to special circumstances, which would make
application of an otherwise reasonable regulation constitu-

tionally compensable as to him. To provide added guidance
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in determining whether “he presumption against compensability
has been overborne, the statute could provide further, if
dzsired, that "this presumption shall be deemed overcome only
if the claimant satisfies the court, by clear and convincing
evidence, that the value of the subject property for its

highest and best use has been depreciated, as a consequence

of the said traffic regulation or regulations of which complaint
is made, to a degree substantially in excess of that sustained
by other properties subject to the same regulation or regu-
lations within a radius of feet therefrom.”

5. Diversion of traffic by new highway construction
poses a particularly troublesome problem. Decisional law
amply documents the fact that, in certain kinds of cases,
the construction of a new freeway may bring economic disaster
to commercial businesses formerly dependent upon traffic which

107 On the other hand,

has been diverted to the freeway.
entrepreneurial reliance interests are probably slight in
this context, for changes in traffic flow patterns due to
highway improvements are an obvious business risk to the
roadside enterpriser.l08 In addition, exposing the state to
inverse liability for all adverse economic consequences of
its modern highway program might well mean fiscal paralysis
in an aspect of the public business already hard-pressed to

keep abreast of transportation needs.10% The difficulty of

proving proximate cause also appears formidable, suggesting
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that speculation and gresswork would, to an unacceptable
degree, intrude into the decisional process.llo

A possible legislative approach, of course, is simply
to codify the present decisiocnal rule that damages due to
traffic diversions are not compensable under any circumstances 1t
The difficulty with this solution is that it excludes signi-
ficant social losses attributable to the freeway (or other
project) from the accounting of total costs which, in an
economic sense, should be attributed to the project in the
interest ofafair and responsible allocation of community
resources , 112 In addition, it would perpetuate a logical
gap in the system of legal responsibility, since, under
existing interpretations of the just compensation clause,
depreciated property values significantly grounded in certain
forms of traffic pattern modifications {e.g., circuity of
travel and diminished community accessability due to cul-~de-
sacs) are presently compensable.ll3
A possible intermediate position may be suggested.
Conceding on policy grounds that diminished property values
due to traffic diversions should ordinarily remain noncom-
pensable, it is still probable that some highway projects may
result in substantial economic distress for a relatively few
property owners who thereby bear a disproportionately large

share of the burdens of the project.114 The owner's plight,

however, may not be simply one of depreciated property value.
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It may also involve th+ lack of an active market for the land
itself, where marketability is primarily dependent upon
estimated profitability, thereby preventing a relocation of

115 The state

the affected business to a more suitable site.
could, in the interest of fairness, restore a market for the
land, at the owner's option, by declaring itself obligated
to purchase it at its current appriased market value on
demand of the owner made within a fixed period of time (e.g.
six months) set by statute following completiocn of the freeway
project. By hypothesis, the state would realize full value
in the forced purchase of the property, and, in the long run,
would presumably be made substantially whole upon resale to
private interests or by utilization for public purposes.
Massachusetts statutes have, for many years, included a
somewhat similar procedure in analogous circumstances.116
{(b) 8tate and local officials responsible for highway
and street improvements could be empowered, by clear statutory
language, to minimize and compensate for private property
losses by opticnal means other than payment of damages. For
example, if the claimant in an inverse condemnation action
satisfies the court that a compensable damaging has occurred,
the defendant public entity could be authorized to propose
a plan, subject to the court's approval, by which the injury-

producing features of the improvement will be corrected, or

their harmful impact reduced, in lieu of payment of compen-
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sation, in wheole or in part. For example, the construction
of a bridge over, or an underpass beneath, a highway could
w=21l, in certain cases, remove nearly all of the owner's bhasis
for inverse damages, and yet be substantially less costly to

118 Moreover,

the state than payment of adequate compensation.
physical restoration of the premises to maximum usefulness
may, in other cases, be essential to full compensation of the
owner, since there is no assurance that damages calculated
according to diminution of market value will necessarily
correspond to the owner's actual out=-of=-pocket 1oss.7°  The
use of "physical solutions™ in appropriate inverse litigation,
often implemented in the form of alternative or conditional
judgments, has received widespread judicial approbation.l20
A statutory requirement that consideration be given to non-
pecuniary alternatives, coupled with a grant of ample supporting
authority {e.g., statutory power to condemn additional land

121

needed to implement an alternative physical solution),

would regularize the practice and thereby assist in reducing

the net:pnstwcfuvindiaating,primaiﬁvpropertgﬂrights.122
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plying the latter without compensation than there was for taking
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because the public wanted it very much."
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flights a compensable "taking' of private property, since such
flights amounted to ‘'an intrusion so immediate and direct as
to subtract from the owner's full enjoyment of the property
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614, 37 Pac. 750 (1894), Abutters' access rights are recognized

as compensable property interests by Cal. Sts. & Hwys. C. § 100.3

Cf. Sauer v, City of New York, 206 U.5. 536 {1306); Colberg

v, State ex, rel. Dept. of Public Wks., 67 Cal. 2d . 62 Cal.
Rptr. 4C1, 432 P.2d 3 (1967). See, generally, R. Netherton,

Contro) of Highway Access 35-59 (1963},

See City of Chicago v. Taylor, 125 U.S5. 161 (1888); McCandless
v. City of Los Angeles, 214 Cal, 67, 4 P.2d 139 {1931); Rigney
v. City of Chicago, 102 11!, 64 {1882). See also, VWan Alstyne,
Statutory Modification of inverse Condemnation: The Scope of
fegislative Power, 19 Stan. L. Rev. 727, 771-75 (1967); Len-

hoff, Development of the Concept of Eminent Domain, 42 Colum.




13.

15.

16.

L. Rev. 596, 610 (1942); 2 P. Nichols, Eminent Domain § 6.4k,

at 486 (rev. 3d ed. 1963).

The most thorough account is R, Netherton, supra, note I1.
Other useful treatments of variocus aspects of the problem in-
clude Mayberry & Aloi, Compensation for Loss of Access in
Eminent Domain in dew York, 16 Buffaio L. Rev. 603 (1967};
Stubbs, Access Rights of an Abutting Landowner, Proceedings of
the Fifth Annusl institute on Eminent Domain 59 (Southwestarn
Leg, Found. 1963}; Cromwell, Loss of Access to Highways: Dif-
ferent Approaches to the Problem of Compensation, 48 Va. L.
Rev. 538 (1962); Covey, Highway Protection Through Control of
Access and Roadside Development, 1959 Wis. L. Rev. 567; Covey,
Control of Highway Access, 38 Neb. L. Rev. 407 (1959); Wote,
California and the Right of Access: The Dilemma COver Compensa-
tion, 38 So. Calif. L. Rev. 689 (1965); Note, Control of Access
Roads -~ Police Power on Eminent Domain, 11 Kans. L. Rev. 388

(1963).

23 Ccal. 2d 343, 144 P,2d 816 (1943). See also, Beals v. City

of Los Angeles, 23 Cal. 2d 381, 14k p.2d 839 (1943).

Bacich v. Board of Control, supra note 14, at 352, 14k P.2d

at 824,

Id. at 355, 144 P.2d at 826.




17. See, e.g., Blumenstein v. City of Long Beach, 143 Cal. App. 2d
264, 299 P.2d 347 (1956); People v. Sayig, 101 Cal. App. 2d
890, 226 P.2d 702 (1951); Constantine v. City of Sunnyvale,

91 Cal. App. 2d 278, 204 P.2d 922 (1949).

18. People ex rel. Dept. of Public Works v. Russell, 48 cal. 2d
189, 309 P.2d 10 {1957); Beckham v, City of Stockton, 64 Cal,

App. 2d LB7, 149 P.2d 296 (1944).

19. Cf. People ex rel. Dept. of Public Works v. Wasserman, 240
Cal. App. 2d 716, 50 Cal. Rptr. 95 (1966}; Note, 38 So. Calif.

L. Rev. 689, 695 (1965).

20, 54 cal. 2d §55, 9 Cal. Rptr. 363, 357 P.2d 451 (1960)}.

2i. 4 P, Nichols, Eminent Domain § 14.21[1], at 514 (rev., 3d ed.
1962). Prior California decisions expressing the rule faclude
Peopie v. Emerson, 13 Cal, App. 2d 673, 57 P.2d 955 (1936);
County Sanitation Dist., No. 2 v. Averill, & Cal. App. 2d 556,
L7 P.2d 786 (1935). The leading case is Campbell v, United

States, 266 U.S, 368 (1924),

22, People ex rel. Dept. of Public Works v. Symons, supra note
20. This result seems contrary to the literal language of
Cal. Code Civ. Proc. § 1248, subd. 2, which authorizes Inclu-

sion in severance damages of an amount to offset losses to the




23.

24,

25.

26.

27.

remainder caused by '"the construction of the improvement in
the manner proposed by the' condemnor, without reference to

the location of that improvement.

Rose v. State, 19 Cal, 2d 713, 123 P.2d 505 (1942); Van Al-

styne, supra note 12, at 730-31.

See, e.q., Breidert v. Southern Pacific fo., 61 Cal. 2d 659,
663 n, 1, 39 Cal. ﬁgtr. 903, 905 n. 1, 384 P.2d 719, 721 n. ]
(1964): '""The principles which affect the parties' rights in
an inverse condemnation suit are the same as those in an emi-

nent domain action."

See, e.g., Rosenthal v. City of Los Angeles, 193 Cal. App.
2d 29, 13 Cal. Rptr. 324 {1961). cf. People ex rel]. Dept.

of Public Works v. Wasserman, 240 Cal. App. 24 716, 50 Ccal.

Rptr. 95 (1966}.

61 Cal. 2d 659, 39 Cal. Rptr. 903, 394 P.2d 719 (i9é4),

1d. at 666, 39 Cal. Rptr. at 908, 394 P.2d at 724: *"'Thus we
denled recovery [in Symons] because defendants' bare showing
that their property was placed in a cul-de~sac did not of it-
self satisfy the requirement of substantial impairment of ac~
cess 3. . . Although destruction of access to the next in-

tersecting street in one direction constitutes a significant



28,

29,

30.

31,

32.

factor in determining whether the landowner is entitied to
recovery, it alone cannot justify recovery in the absence of

facts which disclose a substantial impairment of access.”

See People ex rel. Dept. of Public Works v. Wasserman, 240

Cal. App. 2d 716, 50 Cal. Rptr. 95 (1966},

Highland Realty Co. v. City of San Rafael, 46 Cal. 2d 669,

298 P.2d 15 (1956); People v. Ricciardi, 23 Cal. 2d 390, 144
P.2d 799 (1943); Riverside County Flood Control & Water Cons.
Dist. v. Halman, 262 Cal., App. 2d , 69 cal. Rptr, 1 (1968);
People ex rel, Dept. of Public Wks. v. Giumarra Vineyard Corp.,
245 Cal. App. 2d 309, 53 Cal. Rptr. 902 (1966), Intimations,
in People ex rel, Dept. of Public Wks. v. Becker, 262 Cal.

App. 2d , 69 Cal. Rptr. 110 (1968}, that the substantial
impsfrment issue is a "'mixed' (ssue of jaw and fact, for jury
determination, must be regarded as inadvertent, being con-

trary to the great weight of authority.
Breidert v. Southern Pacific Co., supra note 26, at 664, Cal.
Rptr. at 906, 394 P.2d at 725. To the same effect, see People

ex rel, Dept, of Public Wks. v. Russell, 43 Cal. 2d 189, 309

P, 2d 10 {1957).

61 Cal. 2d 669, 39 Cal. Rptr. 909, 394 P.2d 725 (1964).

People ex rel. Dept. of Public Wks. v. Guimarra Vineyards Corp.,




33.

3‘*'

35.

36,

245 Cal, App. 2d 308, 53 Cal. Rptr, 902 (1966) (additional
distance of travel of several miles In either direction from
commercial ranch to main highway leading to markets}. Compare
People ex rel, Dept. of Public Wks. v. Wasserman, 240 Cal. App.
2d 716, 50 Cal, Rptr. 95 (1966) {added travel of one-third mile
from commercial property heid not substantial tmpairment under

clrcumstances of case).

Cai. Sts. & Hwys, C. § 23.5 defines '"freeway'' to mean ''a high~
way in respect to which the owners of abutting lands have no
right or easement of access to or from their abutting lands

or in respect to which such owners have only limited or restrict-
ed right or easement of access.'' For a general review of ac-
cess-control legisiation in the United States, see R. Nether~

ton, Control of Highway Access B2-119 (1963).

Schnlder v, State, 38 Cal. 2d 439, 24) P.2d 1, 43 A.L.R.2d
1068 (1952); People v. Thomas, 108 Cal. App. 2d 832, 239 P.2d
914 (1952). See Covey, Control of Highway Access, 38 Neb. L.

Rev. 407, 427428 (1959).

Paople ex rel. Dept. of Public Wks. v. Renaud, 198 Cal. App.
2d 68}, 17 cal. Rptr. 674 (1961}, See also, People v, Ric-
ctardl, 23 Cal. 2d 390, 144 P.24 799 (I1943). Accord: State

ex rel. Herman v. Jacobs, ___ Ariz. App. ___, 440 P.2d 32 (1968).

Goycoclea v. City of Los Angeles, 207 Cal. App. 2d 729, 24 Cal.




37.

38.

39.

Lo,

4.

L2,

Rptr. 719 (1962). See also, Rose y. State, 19 Cal. 2d 713,

123 P.2d 505 (1S432).

People ex rel. Dept. of Public Wks. v. Russell, 48 Cal. 2d

189, 309 P.2d 10 (1957).

L£f. People ex rel. Dept. of Public Wks v. Wasserman, 240 Cal.

App. 2d 716, 50 Cal. Rptr. 95 (1966); Beckham v. City of Stock-

ton, 64 Cal. App. 2d 487, 149 P.2d 296 {194%).

See Holloway v. Parcell, 35 Cal. 2d 220, 217 P.2d 665 (1950)
{dictum), cert. denied, 340 U.5. 883 (1950); People v. Ric-
clardl, 23 Cal. 2d 390, 144 P.2d 799 (1943) (dictum); Blumen-
stein v. City of Long Bsach, 143 Cal. App. 2d 264, 299 P.2d
347 (1956). Accord: State ex rel. State Highway Comm'n v,
Meier, 388 S.W, 2d 855 (Mo. 1965); Pennysavers 0il Co. v.

Texas, 334 S.w. 2d 546 (Tex. Civ. App. 1960).

See Holloway v. Purcell, supra note 39.

See People ex rel. Dept. of Public Wks., v. Ayon, 54 Cal. 2d

217, 9 Cal. Rptr. 151, 352 P.2d 519 (1960},

People ex rel. Dept, of Publlic Wks, v. Symons, 54 Cal. 2d 855,
9 Cal. Rptr. 363, 357 P.2d 451 (1960)}; People v. Elsmore, 229

Cal. App. 2d 809, 40 cal, Rptr., 613 (1964); Sacramento & San




43.

Joaguin Drainage Dist. ex rel, State Reclamation 8d. v. Reed,

215 cal. App. 2d 60, 29 Cal. Rptr, 847 (1963); City of Berkeley
v. Von Adelung, 214 Cal, App. 2d 791, 29 Cal. Rptr. 802 (1963).
See also, Lombardy v. Peter Kiewit 3ons' Co., 266 Cal. App. 2d
s 72 Cal. Rptr. 240 (1968) (private deed restrictions limit-
Ing the purposes for which land may be used do not constitute

a compensable interest supporting recovery for loss of amenity

due to freeway project in viclation thereof).

Compare People ex ret. Dept. of Public Wks. v, Symons, supra
note 42 (impairment of light and view held nonrecoverable, as
part of alleged severance damages, where improvement causing
impairment was constructed on land other than that taken from
cindemnee) and People ex rel. Dept. of Public Wks, v. Wasser-
man, 240 Cal. App. 2d 716, 50 Cal. Rptr. 95 (1966} (accord;
ajternative ground) with Goycocolea v. City of Los Angeles, 207
Cal. App. 2d 729, 24 Ccal. Rptr. 719 (1962) (inverse condem-
nation judgment, Including recovery for loss of light, air and
view, affirmed). See also, People ex rel. Dept. of Public
Wks. v. Presley, 239 Cal. App. 2d 328, 45 Cal. Rptr. 672 {1966)
{abutter's right of light, air and view, as well as right of
access, described as property rights protected by just compen-

satfon clause of constitution}.

Cal. Code Civ, Proc., § 1248, subd, 2; Pierpont inn, inc. v.

State, 70 Cal. 2d __ , 7k Cal. Rptr. 521, 449 P,2d 737 (1969),




4s.

46.

47,

48,

See also, Sacramento & 5an Joaquin Drainage Dist. v. W. P,
Roduner Cattle & Farming Co., 268 Cal. App. 2d ___, 73 Cal.
Rptr. 733 (i968). As to the rule parmitting setoff of special
benefits against severance damages only, see Mote, Benefits and
Just Compensaticn in California, 20 Hastings L. J, 764 (1969).

See also, Annot., 13 A.L.R.3d 1149 (1967).

People ex rel., Dept, of Pubiic Wks. v. Russell, 48 Cal. 2d
189, 309 P.2d 1C (1957); People ex rel. Dept. of Public Wks.
v. Becker, 262 Cal. App. 2d ___, 69 Cal. Rptr. 110 (1968);
People ex rel. Dept. of Public Wks. v. Wasserman, 240 Cal.

App. 2d 716, 50 Cal. Rptr. 95 (1986),

People v. Ricciardi, 23 Cal. 2d 390, 144 P;2d 799 (1943).
See also, People ex rel. Dept. of Pubiic Wks, v. Symons, sunra

note 42 (dictum).

Pierpont Inn, Inc. v. State, 70 Cal. 2d ___, 74 Cal. Rptr.
621, L49 P.2d 737 {1969) (impaired scenic view from remainder
parcel); People v. Ricclardi, supra note 46 (impalrment of
right that travellers on highway have reasonable view of pren-
ises}; Sacramento & San Joaquin Drainage Dist, ex rel. State
Reclamation Bd. v, Reed, 215 Cal. App. 2d 60, 29 Cal. Rptr,.
84%7 (1963) (impaired view of connected farm lands due to con-

struction of intervening levee).

Pierpont Inn, lnc., v. State, suprz note 47; People ex rel.




49.

50.

51.

520

Dept. of Public Yks., v. Symons, 54 Cal. 2d 855, 859-60, 9 Cal.
Rptr. 363, 366, 357 P.2d 451, 454 (1960) (dictum). Contra:
People ex rel, Dept. of Public Wks. v. Presiey, 239 Cal, App.

2d 328, 48 Cal. Rptr. 672 (1966).

See notes 42 and 43, supra.

Sala v. City of Pasadena, 162 Cal. 717, 124 Pac. 539 (1912);
Eachus v. Los Angeles Consolidated Ry. Co., 103 Cal. 614, 37
Pac. 750 (1894); Anderson v. Fay Improvement Co., 134 Cal.

App. 2d 738, 286 P.2d 513 (1955). The compensability of proper-
ty losses due to changes of grade is recognized by statute.

See Cal. Sts. & Hwys., C., §§ U5B, Beg, 6121,

See Simpson v, City of Los Angeles, L Cal. 2d 60, 47 P.2d

474 (1935) {no substantial impairment); Worcross v. Adams,

263 Cal. App. 2d ___, 69 Cal. Rptr. 429 (196G} (dictum); Con-
stantine v. City of Sunnvvale, 91 Cal. App. 2d 278, 204 P.2d
922 (1949) (no damaging since small extension street provided
as substitute for vacated street). See also, Beals v. City of

Los Angeles, 23 Cal. 2d 381, 144 P,2d $39 (1944).

See Smith v. County of San Diego, 252 Cal. App. 2d 438, 60
Cal. Rptr. 602 {1967); People ex rel. Dept. of Public Wks. v.
Di Tomaso, 248 Cal. App. 24 741, 57 Cal. Rptr. 293 (1967).
Accord: lowa State Highway Comm'n v. Smith, 243 fowa 869, 82

N.W. 2d 755, 73 A.L.R.2d 680 {1957).



53.

5‘1’-

55.

56.

57.

City of San Antonio v. Plgeonholé Parking of Texas, 158 Tex.
318, 371 S.W.2d 218 (1958). See Note, 11 Kans. L. Rev. 388

{1963).

People ex rel, Dept. of Public Wks. v. Ayon, 54 Cal, 2d 217,

9 Cal. Rptr. 151, 352 P.2d 519 {1960); People ex rel. Dept.

of Public Wks. v, Presley, 239 Cal. App. 2d 328, 48 cal. Rptr,
672 (1966); City of Berkeley v. Von Adelung, 2t4 Cal. App. 2d
791, 29 Cal. Rptr. 802 (1963); People ex rel, Dept. of Public
Wks. v. Renaud, 198 Cal. App. 2d 581, 17 Cal. Rptr. 674 (1961);
Peaple v. Sayig, 101 Cal. App. 2d 890, 226 P,2d 702 (1951);

Holman v. State, 97 Cal. App. 2d 237, 217 P.2d 448 (1950).

Accord: City of Phoenix v. Wade, 5 Ariz. App. 505, 428 P.2d

450 (1967); Snyder v. State of I[daho, ___ idaho ____, 438 P.2d
920 (1968); State v. Williams, 64 wash. 2d 842, 394 P.2d 693

(1564},

See, e.4., People ex rel. Dept. of Public Wks. v. Renaud,

supra note 5k,

Note, 38 So. Calif. L. Rev. 689, 636 {1965).

See, e.g., People v. Ricciardl, 23 Cal. 2d 390G, 395, I44 P.2d
799, 802 (1943): ‘'Neither in the Cemstitution nor in statutes

do we find any declaration of the incidents of ownership or
elements of value which specifically creates or defines or limits

the two rights of access and visibility which are involved here."




56.

59.

60.

61.

62,

63.

6L,

Van Alstyne, Statutorw Modification of Inverse Condemnation:

The Scope of Legislative Power, 19 Stan. L. Rev. 727 (1967).

See, e.g9., Beckham v. City of Stockton, 64 Cal. App. 2d 487,

149 P.2d 296 (1944).

Peopie ex rel, Dept. of Public Wks. v. Wasserman, 240 Cal. App.

2d 716, 50 Cal. Rptr. 95 {(1966).

See cases cited supra, notes 45 and 46; compare cases cited
supra, note 54, An attempt was made, some twenty-six years

ago, to predicate the distinction {which, at root, seems based
on differences of degree of ''police power'' significance attach-
ed by courts to the purpose of the governmental actien) on
whether there was a '‘compelling emergency" or "public necessity'
for the public entity's decision. See Bacich v. Board of Con~
trol, 23 Cal. 2d 343, 351, 144 P.2d 816, - '(1943). Compare

id. at 359, 144 P.2d at {Edmonds, J., concurring opinion},
Although more recent decisions often speak of the "'police power"

concept as lending support to a conclusion of noncompensability,

the notion of emergency or necessity is seidom, if ever, mentioned.

Cases cited supra, note 43.

Cases cited supra, note 42,

People ex rel, Dept. of Public Wks., v. Symons, 54 Cal. 2d 855,




65-

66,

67.

63,

69.

9 Cal. Rptr. 363, 357 ?.2d 451 (1960); People v. Elsmore, 229

Cal. App. 2d 809, L0 Cal. Rptr. 613 {196},

Pierpont inn, lnc. v. State, 70 Cal. 2d , 74 Cal. Rptr.

521, 449 P.2d 737 (1969).

People ex rel, Dept, of Public Wks. v. Becker, 262 Cal. App.
2d __, 63 Cal. Rptr. 110 {1968). Conversely, increased pro-
fitabllity due to an increase in traffic volume passing a com—
mercial location may be considered as 2 special benefit which,
by offset against severance damages, reduces the abutting
owner's recovery. City of Hayward v, Unger, 194 Cal. App. 2d

516, 15 Cal. Rptr. 301 {1961).

Cases cited supra, note 54,

See Netherton, Control of Highway Access 78-81 (1963}, indica-
ting that control of highway access promotes multiple objectives
(e.g., expediting traffic flow, protecting highway investment,
controlling roadside improvements, obtaining balanced trans-
portation facilities, promoting safety, and achieving community

amenity) consistent with advancement of the public welfare,

See Holloway v. Purcell, 35 Cal. 2d 220, 217 P.2d 665 (1950},

cert. denied, 340 U.S. 883 (1950).




70.

71.

72,

73.

Covey, Highway Protection Through Control of Access and Road-

side Development, 1959 Wis. L., Rev. 567, 567-69,

As to the general policy criteria deemed relevant to the develop-

ment of a legislative program for modernizing inverse condemna-
tion law, see Van Alstyne, Modernizing Inverse Condemnation:

A Legislative Prospectus, 8 Santa Clara Law. 1, 30-36 (1967).

Rosenthal v. City of Los Angeles, 193 Cal. App. 2d 29, 33,

13 Cal. Rptr., 824, 827 (1961). This position is consistent
with the general rule that recognizes only the compensability
of damage which is peculiar to the abutting owner and not
shared widely by the public. See City of Berkeley v. V&n Ade-

lung, 214 Cal. App. 2d 791, 793, 29 Cal. Rptr. 802, 803 (1963).

See cases cited supra, note 21. That the rule represents an
effort to distinguish between damages peculiar to the clai-~
mant, and those suffered in common with adjoining landowners,
is widely acknowledged in the case law. See 4 P. HWichols,
Eminent Domain § 14.21 1) at 517-18 (rev. 3d ed. 1962}, and

cases cited.



7h.

75.

76.

Calif. Sts. & Hwys. C. § 100.3, providing that declaration by

state highway commission creating a freaway ''shall not affect

private property rights of access, and any such rights taken or

damaged within the meaning of Article |, Section 14, of the

State Constitution for such freeway shall be acquired in a

manner provided by law. No state highway shall be converted

into a freeway except with the consent of the owners of abut-

ting lands or the purchase or condemnation of their right of

access thereto.'

See, e.q., }11. Stats. Anno., tit. 121, §§ 8-102, 8-103 (Smith-

Hurd 1960); tMass. Laws Anno., ch. 81, § 7C (i1964); Pa. Stats.

Anno. tit. 26, § 1-612 (Supp. 1969); Wash. Rev. Code Anno.

§ 47.52.080 (1962),

Wis. Stats. Anno., § 32.09(6} (1964). See also, id. § 80.47

(1957).




17.

78.

79‘

80.

Pa. Stats. Anno., tit. 26, § 1-606 {Supp. 196S).

Ore. Rev. Stats. § 373.060 (1963). Compare Wash. Rev. Code
Anno,, § 47.52.041 (1962), providing that no claim shatl lie
""by reason of the closing of such intersecting streets, roads
or highways as long as access still exists or is provided to
such property abutting upon the closed streets, roads or high-
ways. Circuity of travel shall not be a compensable item of

damage,"

Avoidance of disruption of existing legal relationships, so

far as possible, is an appropriate criterion of legislative

reform. See Van Alstyne, Modernizing Inverse Condemnation:

A Legislative Prospectus, 8 Santa Clara Law. 1, 35«36 (1967).

Compare the lengthy litigation which arose in ilew York regard-
ing claimed deprivations flowing from the construction of the

elevated railway system near the turn of the century, as




81.

recounted in Sauer v. Lity of Hew York, 206 U.S. 536, 546-56

{1906). As to the validity of state legislation defining the

scope of property rights for inverse condemnation purposes,

see Van Alstyne, Statutory #odification of Inverse Condemnation:

The Scope of lLegislative Power, 19 Stan. L. Rev., 727, 756-59,

776-78 {1967).

See Ore. Rev, Stats. § 374.405 (1963): ‘''Wo rights in or to any

state highway, including what is known as right of access, shall

accrue to any real property abutting upon any protion of any

state highway constructed, relocated or reconstructed after lay

12, 1951, upon right of way, no part of the width of which was

acquired prior to May 12, 1851, for public use as a highway,

by reason of the real property abutting upon the state highway."

A companion section, id. § 374.410 (1963), authorizes the state

highway commission, in acquiring any right of way for state

highway purposes, to "'prescribe and define the location, width,

nature and extent of any right of access that may be permitted




82.

83.

&4,

by the commission to pertain to real property described in ORS

374.405." See also, Ore, Rev, Stats. §§ 347.42¢, 347.425 (1963)

{similar provisions relating to county throughways).

See authorities cited in Yan Alstyne, supra note 80,

Notes 52, 53, supra.

This proposal seeks to eliminate a source of confusion found in

decisions intimating, perhaps inadvertently, that any interfer-

ence with access rights, if imposed under a ligitimate claim of

“'police power'', is noncompensable. See text accompanying, and

cases cited in, notes 52-56, supra. The sounder view, it is

submitted, recognizes that an exercise of '‘police power' adds

weighty elements to the balancing process, #avoring validity of

the measure and noncompensability of resulting private injury,

but does not wholly preclude compensability for substantial de-

privations of access not justified by considerations of public




safety or welfare. 35ee, e.g., Bacich v, Board of Contreol, 23

Cal. 2d 343, 363, 144 P.2d 218, 830 (1943) (Edmonds, J., con-

curring) {circuity of travel and related inconvenience, due to

traffic requlations, said in dictum to be "an element of damage

for which the property owner may not complain in the absence of

arbitrary action'') {emphasis suppiied); People v. Sayig, 10l

cad. App. 2d 690, , 226 P.2d 702, 712 (1951) (distinction

between situations supporting compensation and those in which

compensability Is denied sald to be "simply one of degree');

Beckham v. City of Stockton, 6k Cal. App. 2d 437, 502, 149 P.2d

296, 303 {1944) (dictum) {traffic regulations ''may interfere to

some extent with right of access without furnishing a basis for

recovery'' of inverse compensation} (emphasis supplied). See

also, Smith v. County of San Diego, 252 Cal. App. 2d 438, 60

Cal. Rptr. 602 (1967); People ex rel. Dept. of Public Wks. v.

DiTomaso, 248 Cal. App. 2d 741, 57 Cal. Rptr. 293 (1967); lowa

State Highway Comm'n v. Smith, 248 towa 869, 82 M.,W.2d 755 {1957);

Hilleredge v. City of Scottsbluff, 164 Neb. 560, 83 N.W.2d 76




{1957); Tubular Service Corp. v. Comm'r of State Highway Dept.,

77 N.J. Super. 556, 187 A.2d 201 (App. Div. 1963); Beinig v.

County of Allegheny, 332 Pa. 494, 2 A.2d 842 (1938); Annot.,

73 A.L.R.2d 654 (1960).

Many of the cases denying relief on seemingly absolute

"ndlice power' grounds appear, on their facts, to be instances

in which access was not wholly denied but was only made less

convenient for purposes not shown to be outweighed by the pri-

vate detriment asserted. See, e.g., People ex rel. Dept, of Pub-

lic Wks, v. Ayon, 54 Cal. 2d 217, 5 Cal. Rptr. 5], 352 P.2d

516 (1960) (divider stip); Holman v. State of Californla, 97

Cal, App. 2d 237, 217 P.2d 448 (1950} (median barrier); City of

Phoenix v. Wade, 5 Ariz. App. 505, 428 P.2d 450 (1967} {no-left-

turn regulation, no-parking regulation, traffic signals, incon-

venient driveway location); Dept. of Public Wks. & Bldgs. v. Ma-

bee, 22 §11.2d 202, 174 W.E.2d 801 (1961) (one-way traffic

controlled by median ba-rier); State v. Gannons Inc., 275 Minn.

T4, 145 N.W.2d 321 (1566) (median divider); City of San Antonio




85.

86,

v. Pigeonhold Parking of Texas, 158 Tex. 318, 311 S.w.2d 218
(1958) (denial of curb cut for access to corner parking facility);
State v. Williams, 64 Wash, 2d 842, 394 P.2d 693 (1964) (ban on
curbside parking of trucks for unloading and loading purposes).
When the deprivation of access rights has been found to be ex-
cessive, and not overborne by necessity for achieving '"police

power'' objectives, inverse compensation has been awarded. See,
e.g., Weaver v. Village of Bancroft, 439 P.2d 637 (fdaho 1963);
Elder v. City of WNewport, 73 R.1. 482, 57 A.2d 653 (1948); Hur-
ley v. State, 143 i.47,2d 722 (So. Dak. 1966); Annot., 73 A.L.R.

2d 689 (1960).

See Moore, Hature and Compensability of Access, Proceedings of
the Third Annual Institute on Eminent Domain 1 {Southwestern

Legal Foundation ed. 1961},

Goycoclea v. City of Los Angeles, 207 Cal. App. 2d 729, 24 cal.

Rptr. 719 (1962). See also, Bacich v. 8oard of Control, 23 Cal.
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2d 343, 363, 144 p.2d 818, 30 (1943) (Edmonds, J., concurring);
State v. Tolliver, 246 Ind. 315, 205 H.E.2d 672 (1965}; Riddle
v. State Highway Comm'n, 184 Kan. 603, 339 P.2d 301 (1959);
State ex rel. Barman v. Lukens, 5 Dhio #isc. 1, 213 W.E.2d 367
(Com. Pl. 1964). See, generaily, layberry & Aloi, Compensation
for Loss of Access in Eminent Domain in Wdew York, 16 Buffalo L.
Rev, 603 (1967). Highest and best use is the suggested reference
point, rather than actual use, since, as a result of the regula-
tory measure or improvement in question, "'A particular business
might be entirely destroyed and yet not diminish the actual
value of the property for its highest and best use.'" People v.
Ricciardi, 23 Cal. 2d 390, , 14k P.2d 799, 802 (1943).

Cf. & P. Nichols, Eminent Domain, § 14.243, p. 578 (rev. 3d ed.

1962) .

See Moore, note 85, supra; Keilly, Residences and Freeways, 36
California Highways and Public Works 23 (1957} (land economic

study indicating only nominal depression in market value of
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[4) g8

residential properties located near freeway); Hill, Glendale
Report, 43 California Highways and Public Works 42 (1964) {gro-
posed freeway route shown to promote increase in property values
of adjacent residential areas through acceleration in change

from single family to multiple residence units).

People ex rel. Pept. of Public wks. v. Guimarra Vineyards Corp.,
245 Cal. App. 2d 309, 53 Cal. Rptr., 902 (1968). See also, Pier-
pont Inn, inc. v. State, 70 Cal. 2d ___, 74 Cal. Rptr. 521, 449
P.2d 737 (1969) (ioss of access to beach frontage)}; Dunbar v.
Humboldt Bay Municlipal Water Dist., 254 Cal. App. 2d 480, 62 cal.

Rptr. 358 {1967} (loss of access to recreational land).

bee text accompanying note ol, $4pra. LOMPare rri@suiy v. Jioee,
23 N.Y. 24 152, 242 #,E.2d 827, 295 M.Y.S.2d 659 (1968), approv-
ing adequacy of community accessability of property in light of
its highest and best use as relevant to compensability. After

reaffirming the rule, established by previous New York cases, that




So.

S1.

mere circuity of acces. is noncompensable, the court held that com-

pensation is required if the degree of interference with access

goes beyond what is ‘'merely circuitous, and the remaining access

i{s '""unsuitable' for the highest and best use of the kand. WNotling

the ambuiguity in the crucial terms, 'circuitous", and "unsuita~

ble', the court offered the following definition: ' “ircuitous!'

. indicates that which is roundabout and indirect but which

nevertheless leads to the same destination. 'Suitable' . . .

describes that which is adequate to the requirements of or answers

the needs of a particular object. The concepts are not mutually

exclusive and, therefore, a finding that a means of access is

indeed circuitous does not eliminate the possibility that that

same means of access might also be unsuitable in that it is in-

adequate to the access needs inherent Tn the highest and best use

of the property involved.'' 23#.Y. 2d at , 242 W.E.2d at 829-

30, 295 N.Y.S.2d at 663.

61 Cal. 2d 659, 39 Cal. Rptr. 903, 394 P.2d 719 (ig64).

61 Cal. 2d 669, 39 Cal. Rptr. 909, 394 P.2d 725 (1964).
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See text accompanying notes 14-32, supra.

Compare the proposal of Edmonds, J., in Bacich v. Board of Con-

trol, 23 Cal. 2d 343, , 144 P.2d 818, 824 (1943) {concurring

opinion): ''The factors to be considered are, on the one hand,

the magnitude of the damage to the owner of the land, and, on

the other, the desirability and necessity for the particular

type of improvement and the danger that the granting of compen-

sation will tend to retard or prevent it. . . . {n addition,

before compensation may be denied, the court must find that the

particutar improvement be not unreasonably more drastic or In-

jurious than necessary to achieve the public objective.'! See

also, Traynor, J., dissenting in the same case, 23 Cal. 2d at

, Ml P.2d at 839: "Of recent years the growth of traffic

has necessitated the construction of highways with fewer inter-

secting streets to expedite the flow of traffic and reduce the

rate of motor vehicle accidents. . . . The cost of making such

improvements may be prohibitive now that nmew rights are created




9&'-

for owners of property abutting on streasts that would be at
right angles to the improvements, for thess rights must be con-
demnad or ways constructed over or under the improvements. The
construction of improvements Is bound to be diseouragsd by the
multitude of clalms that would arise, the costs of negotiation
with clalmants or of lfitigation, and the amounts that clalmants

might recover.'

Practlcal diffleulties in valulng seccess rights are reviawed in
Netharton, Control of Highway Access 327-40 (1963), Ons reason
for judicial exclusion of certaln slements of 1oss (g.g., noise,
fumes, dust, annoyance) from the caleulation of Inverse damages
in highway cases, although the sams elements are gensrally ad-
missible for thelr bearing upon severance damages (see text ac-
companying notes 4243, 63-64, guprg), is the relative ease with
which the claimed loss, in partlal taking cases, can be reflected
In the differencs between '‘before’' and “sfter'' values of the re-

mainder parce! when viewsd from the perspective of a willling




f. Plerpont Inn, iInc., 70 Cal. 2d ____, 74 Cal. Rptr.

buyer.
521, 445 P.2d 737 (1969). In Inverse cases, such differences

may appear to be far more uncertain and speculative, being po-
tentially attributable to a variety of indeterminative and non-
compencable factors. See Blumenstein v. City of Long Beach, 143
Cal. App. 2d 264, 299 P.2d 347 (1956); 4 P. Wichols, Eminent
Domain, § 14.1[ 1], pp. 490-91 (rev. 3d ed. 1962). This ex-
planation, it is submitted, supports the view, taken in the

text, that the probative weight of the claimant's proof of lcs:
should be discountad to the extent that uncertain "proximity
damage' factors are included therein; but It does not provide

an adequate explanation for the prevailing rule denylng compen-—
sation altogather for such elements in inverse litigation wherc
there has been no taking, while aliowing it as part of severanz:
damages when there has been a partial taking., Adequate protectiun
for the public fisc would be secured, It is submitted, by ad-
herence in inverse condemnation litigation to rules, already

familiar In severance damage situatlons, that require excluslon
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of valuation evidence clearly based upon noncompensable factors

{see Sacramento & San Joaquin Drainage Dist., ex rel. State Rec-

lamation Bd. v. Reed, 215 Cal. App. 2d 60, 29 Cal. Rptr. 847

(1963} ) but authorize consideration of circumstances, attribu~

table to the governmental action, which informed buyers wouid

consider as bearing on the market value. Pierpont Inn, Inc. v.

State of California, 70 Cal. 2d ___, 74 Cal. Rptr. 521, 449

P.2d 737 (1969). See, generally, & P. MNichols, Eminent Domain.

§ 14.241, pp. 564-73 (rev. 3d. ed. 1962).

The general rule is that injury sustained by a property owner

in common with other local landowners generally, and not pecullar

to his tand, is noncompensable. See People ex rei. Dept. of

Public Wks. v. Symons, 54 Cal., 2d 855, 9 Cal. Rptr, 363, 357

P.2d 451 (1960); 4 P. Nichols, Eminent Domain, § 14%.24, p. 561

(rev. 3d ed, 1962). This rule is usually articulated as a sub~

stantive standard of compensability vel non, although it mani-

festly requires, In practical application, a judgment based on
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97.

variations of degree. The praposal in the text is that It be

accorded a more flexible treatment, as one factor to be evaluated,

inter alia, without necessarily being given controliling impor-

tance. See Michelman, Froperty, Utility and Fairness: Comments

on the Ethical Foundations of ''Just Compensation'' Law, 80 Harv.

L. Rev. 1165, 1217-13 (1967).

It is assumed, by the present proposal, that administrative ef-

ficiency in the settiement of inverse claims would be impaired

to a soclatly unacceptable degree unless the de minimis limitation

on recoverable losses were incorporated into legislative stan-

dards. See ilichelman, supra note 95, at 1178-50,

ibid. The development of statutory guidelines to decision-making

can directly improve administrative manageability. £f. jd. at

1245-53, Consideration should also be given, however, to authori-~

zation for statutory compensation in selected instances, according

to predetermined arbitrary standards, in the interest of reducing
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both administrative expense and ''demoralization costs''. See

id. at 1253-56. Compare U.S. Advisory Comm'n on intergovernmental

Reiations, Relocation: Unequal Treatment of Paople and Businesses

Displaced by Governments (1965); dlote, An Act to Provide Compen-~

sation for Loss of Goodwill Resulting From Eminent Domain Pro-

ceedings, 3 Harv. J. Legis. 445 {1966).

Catifornla law requires ''special' benefits, but not 'general'

benefits, to be deducted from severance damages in eminent domain

proceedings., Cal. Code Civ. Proc. § 1245; Pierpont Inn, Jnc.

v, State of California, 70 Cal. 2d ___, 74 Cal. Rptr. 521, 449

P.2d 737 (1969); Sacramento & San Joaquin Drainage Dist. v.

W. P. Roduner Cattle & Farming Co., 263 Cal. App. 24 s 73

Cal. Rptr. 733 {1968)., The proposal in the text assumes con-

tinued retention of this rule, and its logical applicability,

in principle, to inverse claims. See 3 P. Hichols, Eminent Do-

main, § §.6210, pp. 105-08 (rev. 3d ed. 1965}, It is recognized

that absent a partial taking, as in Pierpont Inn, supra, the




California inverse decisions seldom discuss the benefit problem,

since special benefits are ordinarily assimilated into evidence

relating to the extent of claimed diminution of value without

the need for separate identification. See, e.g., Rose v, State.

19 Cal. 2d 713, __, 123 P.2d 505, 519 {1942) (measure of inverse

damages said to be ‘‘diminution in value of the property'!); En-

field, The Limitations of Access In Partial Takings, 27 Appraisal

J. 31, 38=39 (1959) {creation of cul-de-sacs often found to

create no compensable damage due to offsetting benefits). As

long as the present rule is retained, however, consistency sug-

gests the appropriateness, at least in instances where differences

in result might be significant, of seeking to isolate special

from general benefits in inverse cases, excluding consideration

of the latter from the computation of compensation.

It should be noted, however, that the special benefit rule,

in most applications, is beset with serious ambigulities and defini~

tional uncertainties. See City of Hayward v. Unger, 194 Cal. App.

2d 536, 15 Cal. Rptr. 301 (1961); Gleaves, Special Benefits in




Eminent Domain: Phantom of the Opera, 40 Cal. S5.B.J. 245 {1965).
These conceptuat difficulties would be eliminated by replacing
the present rule with one based on the federal ''before-and-after"
best for compensable loss. 33 U.5.C. § 595 (1964). See Haar &
Hering, The Determination of Benefits in Land Acquisition, 5l
calif. L. Rev. 833 {1963); Note, Benefits and Just Compensation
in California, 20 Hastings L. J. 764 (i965}; Annot., 13 A.L.R.3d
1149 (1967}, No constitutional barrier to such a change appears
to exist, Bauman v. Ross, 167 U.5. 548 (1897). See also dor-
wood v. Baker, 172 U.S. 269 (1898) (dictum}. Cf. Beveridge v,
Lewis, 137 Cal. 613, 70 Pac. 1083 {1902) (by implication). Adopt-
fon of the federat rule for California would avoid double compen-
sation of the landowner (as now occurs when special benefits ex-
ceed severance damages) and, as applied in inverse condemnation,
would tend to reduce both the number and amount of claims, there-
by offsetting to some extent the added cost of compensating the

broader class of property-owners entitled thereto under the pro-

posals here advanced. See Note, 20 Hastings L. J. 764, 767-69 (1969)}.
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100,

101,

Whether there has been & compensable '‘taking' or 'damaging' is

an issue for the court, although, absent waiver, the amount of

loss sustained is a jury question. B8reidert v. Southern Pacific

Co., 61 Cal. 2d 659, 39 Cal. Rptr. 903, 394 P.2d 719 {1964);

Highland Realty Co. v. City of San fzfael, 46 Cal. 2d 669, 298

P.2d 15 ()956); Riverside County Fiood Control & Water Conser-

vation Dist. v. Halman, 262 Cal. App. 2d ___, 69 Cal. Rptr. |}

{1968).

The present proposal contemplates the formulation of presumptions

that are {a) rebuttable, and (b) affect the burden of proof. See

Cal. Evid. C. § 601(b}. This approach is consistent with the

premise that the proposed presumptions are designed to Impement

a cotlateral public policy of avoidance of unnegessary fiscal

burdens that might deter or delay essential public improvement

projects. See Cal. Evid. C. § 605.

See text accompanying, and cases cited in, notes 21-22, 42-43 supra.
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103,

104,

The distance prescribed may, of course, be geared to varying

circumstances (e.q., urban or rural environment, uphill or down-

hill grade, residential or commergial use of land).

Courts have not infrequently restricted the scope of compensation

for loss of amenity by taking into account the distance between

the affected property and the source of the claimed loss, see,

e.gq., Collins v. State Highway Comm'n, 233 iiss. 434, 102 So.

2d 678 (1953), as well as by imposing a rigorous burden of proof

upon the claimant. See United States v. Certain Parcels, 252

F. Supp. 319 (W. D. iich. 1966); Comm'r. Dept. of Highways v.

Cleveland, 407 S.W.2d 417 (Ky. 1966).

By affording claimants an opportunity to establish special cir-

cumstances justifying inverse compensability for proximity

damages, the suggested presumption brings the rules governing in-

varse liability more closely into conformity with accepted prin-

ciples governing liability based on nuisance. Governmental tort



liability for nuisance nhas long been recognized in California as
an exception to the doctrine of sovereign immunity. See Van Al-
styne, A Study Relating to Sovereign Immunity, 5 Cal. Law Revision
Comm'n, Reports, Recommendations & Studies 225-30 (1963). Under
the nuisance rationale, public entitles have often bsen held lia-
ble for proximity damages analogous to those here under considera-
tlon. See, e.g., Hassell v. City & County of San Francisco, 1!
Cal. 2d 168, 78 P.2d 1021 (1938) (noxious odors from outdoor
comfort station}; Fendiey v. City of Anaheim, 110 Cal. App. 731,
294 Pac. 769 (1930) (noise and vibrations from nearby municipal
power plant}); Peterson v. City of Santa Rose, 119 Cal. 392, 5]
Pac. 557 (1897} {noxious odors from untreated sewage). See also,
Jacobs v. City of Seattle, 93 Wash. 171, 160 Pac. 2939 (1916)
{smoke and noxious odors from municipal garbage incinerator}.

Cf. Sheridan Drive-In Theatre, Inc. v. State, 384 P.2d 537 (Wyo.
1963} (nuisance standards appiied in denying inverse compensation
for diminished value of drive-in theatre site due to lights from

vehicles using nearby freeway). Tort recoveries for like




interferences with comfortable enjoyment of property have also

been typical of private nuisance litigation. See, g.g., Kornof?

v. Kingsburg Cotton Nil Co., &5 Cal. 2d 265, 253 P.2d 507 (1955)

{dust and fumes}; Gelfand v. O'Haver, 33 Cal. 2d 218, 200 P.2d

790 (1945) (noise}; Johnson v. V. D. Reduction Co., 175 Cal. 63,

164 Pac., 1119 (1217) (noxlous odors); Prosser, Private Action ior

Public Muisance, 52 Va. L. Rev. 997 {1966). o California decision

has been found that undertakes to explain the anomaly of recognizing

nuisance liagbility for property damages while denying that identi-

cal injuries are within the purview of inverse condemnation. But

see Richards v. Washington Terminal Co., 233 U.S. 546 {1914) {nui-

sance may amount to ''taking' within meaning of Fifth Amendment).

This anomaly, ironically, ignores the fact that governmental lia-

bility in nuisance appesars to have originated as a specialized

application of inverse condemnation law. See ¥Yan Alstyne, op.

cit, supra, at 226-25. The need for reconciliation of the two

lines of authority is emphasized by existing uncertainty whether,

in light of the California Tort Claims Act of 1963, nuijsance




liability in tort may presently be asserted against governmental
entitles. A. Van Alstyne, California Government Tort Liability,

§ 5.10, p. 126 (1964),

105. HNotes G52-54, supra.

106. The protection of reliance interests, based on reasonable expec-
tations, as a major policy goal of the law of eminent domain, is
discussed in Kratovil & Harrison, Eminent Domain -- Policy and

Concept, 42 Calif. L. Rev. 5396, 612~15 {1954).

107. See, g.g., Riddle v. State Highway Comm'n, 184 Kan. 603, 339
P.2d 301 (1959) (loss ranging between $5,000 and $25,000); Penny-
savers O0i} Co. v. Texas, 334 $.wW.2d 546 (Tex. Civ. App. 1960)

{economic ruin for gasoline service station}.

108. See State Highway Comm'n v. Humphreys, 58 S.W.2d 144 (Tex. Civ.

fpp. 1933); State v. Peterson, Mont. , 328 P.2d 617




(1958); Hetherton, Con'vol of Highway Access 56-57 {1963): Gibbes,
Control of Highway Access, 12 So. Car. L. Q. 377, 397-98 (1960).
As the California Supreme Court has suggested, it would be un-
reasonable for the roadside businessman to assume that he had any
legal right to a changeless highway in a changeless world. Hollo-
way v. Purcell, 35 Cal. 2d 220, 217 P.2d 665, 671-72 (1950), cert.

denied, 340 U.S. 863 (1950).

109. See Bacich v. Board of Control, 23 Cal. 2d 343, 356, 144 P,2d
818, 826 (1943} (Edmonds, J., concurring); ilote, 38 So. Calif.

L. Rev. 6489, 690-91 (1965).

110, The difficulty of identifying a reliable causal retationship
hetween traffic diversion and loss of business profitability ap-
pears to be recognized as a supporting reason for the usual rule
of noncompensability. See 4 P, Nichols, Eminent Domain, § 14.1 EI],
pp. 476-91 (rev. 3d ed. 1962). ioreover, claims by individual

property owners, relying on diminished profitability of existing



business operations, nay not reflect accurately the impact of

freeway construction upon adjacent land values. Competent studies

suggest that long-term enhancement of wvalue is the more usual by-

product of such projects. Hess, The Influence of Modern Trans-

portation on Yalues -- Freeways, Assessors J. 26 {Dec. 1966);

Calif. Dept. of Public iorks, Division of Highways, California

tand Economic Studies (process, no date) (collected reprints of

various land economic studies between 1949 and 1962); Kelly, in-

dustry and Frontage Roads, 33 California Highways and Public Works

19 (July=-Aug. 1954). A national survey of such land economic

studies concluded that ''owners of property adjacent to improved

highways generally benefit greatly in terms of land value gains',

particularly when & change of land use is brought about; neverthe-

less, ""In many cases . . . it is difficult to know just who bene-

fits from highway changes and to determine the extent of these

benafits." U. 5., Dept. of Commerce, Bureau of Public Roads, High-

ways and Economic and Social Changes 47 (1964).



111,

i1z,

Holloway v. Purcell, supra note I16§. The task of drafting a statute
along these lines would encounter formidable definitional prob-
lems, since there is no clearly discernible line between diversion
of traffic and diminution of access. Cf. People v. Ricciardi,

23 Cal. 2d 390, 144 P.2d 799 (1943} (distinguishing between non-
compensable traffic diversion and compensable change in highway
location in relation to claimant's land}; People ex rel. Dept. of
Publlic Wks. v. Guimarra Vineyards Corp., 245 Cal. App. 2d 309, 53
Cal. Rptr. 902 (1966) (loss of direct access to through highway
held compensable; evidence related, in part, to economlic conseguen~
ces of traffic diversion); People v. Sayig, 10} Cal. App. 2d 890,
226 P.2d 702 (1551) (divided highway case; court recognizes close
analogy to restricted access cases, but applies ''police power'
rationale to support denial of compensation for resulting traffic

diversion}.

See, generally, Michelman, Property, Utility, and Fairness: Com-

ments on the Ethical Foundations of ""Just Compensation'' Law, 80




Harv. L. Rev. 1166 {i9:¢%); Hetherton, fmplementation of Land Use
Policy: Police Fower v. Eminent Domain, 3 Univ. Wyo. Land &

Water L. Rev. 33 (1963). CLCf. Calabresi, The Decision for Acci-
dents: An Approach to Monfault Allocation of Costs, 78 Harv. L.

Rev. 713 {1965).

113. See text accompanying notes 26~32, supra.

114. lnverse condemnation policy has consistently emphasized the goal

of avoidance of unfalr distribution of the burdens of public im-

provements. See Albers v, County of Los Angeles, 62 Cal. 2d 250,

42 Cal. Rptr. 49, 398 p.2d 129 (1965); authorities cited supra,

note 112,

115. The federal-aid highway program includes provision for relocation

assistance for persons displaced by highway projects. See Federal

Aid Highway Act of 1968, 82 Stat. 830 (1963), 23 U.S.C.A. §§ 501-1}

{Supp. 1963). This relocation program, which authorlzes compensation




beyond constitutional icquirements, appears to be based primarily

upon a legislative concern for the economic and social disruptions

likely to accompany major public Improvement programs. 5See Senate

Public Works Comm., 90th Cong., 2d Sess., Report No. 1340 (19638),

3 U.S. Code Cong. & Admin. Mews 3482, 3487-59 (1968); Staff of

House Comm. on Public Works, 88th Cong., 2d Sess., Study of Com-

pensation and ‘\ssistance for Persons Affected by Real Property

Acquisition in Federal and Federaily Assisted Programs (Comm.

Print 1964). California's matching relocation program, Cal. Sts.

& Hwys. C. §§ 103.8, 103.9, 135.1, 135.2, has long emphasized the

need to minimize social and economic costs of highway acquisitions

through caraful planning and timing of projects. See Hess, Re-

location of People and Homes from Freeway Rights-of-Way: Community

Effects, 28 The Residential Appraiser 3 (April 1962). A practical

consequence is the probably reduction in over~all costs of right-

of-way acquisition due to enhanced goodwill and reduced titigation.

Waite, Property and Just Compensation, 1969 Urban Law Annual 43,

96, The existing programs, however, do not appear to extend their

benefits to nearby properties In the absence of a taking.
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117.

118,

119.

See tlass. Laws Ann., ch. 80, § 3 (1964}, authorizing owner of land
abutting a public improvement, and assessed for its cost, to sur-
render it to the public entity, in lieu of payment of the assess-
ment, and recoup its value. The public entity is authorized to

sell the property, after surrender, in whole or in part.

See, generally, Van Alstyne, Inverse Condemnation: Unintended
Physical Damage, 20 Hastings L. J. 431, 512-16 (1969), for a similar

suggestion in related context,

See, e.g9., State v. Wheeler, 148 iont. 246, 419 P.2d 492 {1966)
(underpass beneath highway ordered constructed in lieu of payment

of full severance damages for bisecting of unitary ranch by highway).

The possible inadequacy of severance damages based on valuation
comparisons has been relied upon to support the relevancy of evi-
dence as to the cost of remedial measures. See Dunbar v. Humboldt

Bay Mun. Water Dist., 254 Cal. App. 2d 40, €2 Cal. Rptr. 358 (1967)




(cost of bridging strez.: to connect recreational land access to

which had been destroyed by augmentation of stream flow); Bernard

v. State, 127 So. 2d 774 (La. 1961} {cost of constructing new

bridge to restore access destroyed by enlargement of drainage

canal). See, generally, 4 P. Nichols, Eminent Domain, § 14.22,

pp. 520-28 (rev. 3d ed, 1962), Physical restoration by the public

entity also provides greater assurance that community resources

will be employed for their optimum use, since it deprives the

owner of the option of pocketing a monetary award based on cost-

to-cure, without devoting Tt to actual restoration or remedial work.

120. See, e.g., Mississippi State Highway Comm'n v. Spencer, 233 Hiss.

156, 101 So.2d 499 (1958} {state given option to build bridge or

pay compensation); Buxel v. King County, 60 Wash. 2d 404, 374 P.2d

250 (1962) (city given alternative between construction of drainage

facilities or payment of compensation}; c¢f. Harrisonville v. W. S,

Dickey Clay Mfg. Co., 289 U.5. 334, 339-41 (1933) (Brandeis, J.)

{injunction against sewage nuisance conditioned on failure of city

to pay damages).
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122,

Condemnation of additi nal land, outside the confines of the in-

jured owner's boundaries and not needed for the basic public im-

provement work, may be necessary in order to provide an adequate

physical solution. This might be the case, for example, where a

substitute access road or a new bridge would substantially miti~

gate the owner's loss., WNotes 118-120, supra. Comprehensive

power of excess condemnation, where limited to the purpose of im-

piementing a physical solution which wculd reduce the economic

costs of the public project by mitigating severance or consequen=

tial damages, would be fully within legislative auvthority to be~

stow. People ex rel. Dept. of Public Wks. v. Superior Court, 68

Cal. 2d 206, 65 Cal. Rptr. 342, 436 P.2d 342 {1968) {holding Cal.

Sts. & Hwys. C. § 10k.1 valid as for a public purpose). See,

generatly, Capron, Excess Condemnation in California--A Further

Expansion of the Right to Take, 20 Hastings L. J. 571 (1969).

See, generally, Note, Restoration Costs as an Alternative Measure

of Severance Damages in Eminent Domain Proceedings, 20 Hastings



