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# 36 4/28/69 

Memorandum 69-66 

Subject: Study 36 - Condemnation Law and Procedure (Litigation Expenses) 

You will recall that the Commission previously considered the back

ground research study prepared by Professor Ayer (copy attached) and his 

recommendation that the condemnee be reimbursed under some circumstances 

for his litigation expenses (primarily attorney's fees and expert witness 

fees) and. be provided with an appraisal prepared by an "independent" 

appraiser. 

At that time, the Commission concluded that an expression of views 

should be obtained from interested persons and organizations before addi-. 

tional consideration was given to this matter. The staff prepared a 

questionnaire which was distributed to the persons on our eminent domain 

list and we provided you with a copy of the questionnaire and the letter 

of transmittal last month. The questionnaire provided space for general 

comments, and these comments are reproduced in Exhibit I attached. A 

number of persons wrote us letteISexpanding on their responses to the 

questionnaire, and these letters are reproduced as Exhibits II-XVII 

attached. (All of these exhibits (except Exhibit XVII and XVIII) were at

tached to Memorandum 69-57 which.was considered.briefly at· the last meeting.) 

You should study the exhibits attached to this memorandum with care. 

We will not attempt to summarize them in this memorandum since such an 

attempt would merely provide you with that much more material to read prior 

to the meeting. However, you should note the reaction of the State 

Bar Committee (Exhibit XIII): "It was unanimously agreed that this issue 
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[litigation expenses in condemnation proceedings] is of such import that 

it merits further study, and this Committee takes this position without 

expressing, at this time, whether or not it is dissatisfied with existing 

law. II 

The staff's reaction to the response we received to the questionnaire 

is that the need for a litigation expense allowance exists primarily in 

small cases and that any scheme that provided for recovery of reasonable 

attorney's fees and expert witness fees would create more problems than it 

would solve. Further, the staff believes that it is essential that any 

scheme provided avoid the need to have reasonable attorney's fees fixed 

by the courts. 

The staff recommends that consideration be given to the following 

possible solutions to the problem of the too-small offer by the condemnor 

in a small case: 

1. Jurisdictional offer. Upon demand of the property owner 

who is willing to waive any right to contest the taking, the 

condemnor shall make a jurisdictional offer with 45 days 

after the demand. If the property owner recovers. 10 percent io 

excess of the jurisdictional offer, he is entitled to a "litigation ex

pense allowance" computed according to the following schedule: 

Award Litigation expense allowance Amount 

First $2,000 25 percent $500 

Next $3,000 20 percent $600 

Over $5,000 10 percent 

The maximum litigation expense allowance would be ~5,OOO. 

The condemnor would be authorized to offer the property owner an 

amount equal to its highest appraisal plus such amount as reflects the 

condemnor's conclusion as to the risk it will have to pay a litigation 

expense allowance. 
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The advantage of this system is that it is relatively inexpensive. 

No additional tribunals for hearing condemnation cases would be established. 

The system should result in more settled cases since the condemnor would 

be authorized to make a litigation avoidance payment. Considering the 

cost of establishing and maintaining Superior Courts and the fact that 

other civil matters are delayed because of criminal cases and priority 

eminent domain cases, the system should work out well in practice. The 

scheme would not require any court determination as to the reasonableness 

of expenses incurred by the condemnee. 

It should be noted that the effect of the system would be to increase 

the amount paid in relatively small takings because the condemnor could 

pay an amount in excess of the highest appraisal. However, this is not 

considered to be an undesirable effect. The science of appraisal is not 

that exact. The property owner is usually an unwilling party to the action 

and would prefer to remain where he is. Moreover, if the condemnor's ap

praisal convinces the jury, the condemnor need pay nothing. 

2. Compulsory arbitration upon demand of property owner. Mr. Huxtable 

suggests that approximately five three-man condemnation "small claims" 

tribunals should be established throughout the State of California, each 

having a jurisdictional territory similar to that of the Courts of Appeal. 

These tribunals would be equivalent to Superior Courts and would try cases 

without a jury upon request of the property owner where the amount involved 

would not exceed $40,000. The judges could sit on other civil Superior 

Court matters when not involved in condemnation cases. Mr. Hustable urges that 

his suggested solution is the only solution. See Exhibit XVIII attached. 

The staff does not believe that Mr. Hustable's solution would be .a 

desirable one. The expense of maintaining one Superior Court judge in 

operation was claimed to be $300,000 a year at a recent hearing on adding new 
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Superior Court Judges considering the salary, office, courtroom, Jury cost, 

supporting.personnel, administrative costs, and the like. While this amount 

probably is far in excess of ,the actual cost, and conceding that the cost of 

the courts proposed' by Mr. Huxtable would,be less, it nevertheless would be 

substantial. 

The staff suggests thetthe Judicial. Council be authorized to adopt 

rules governing compulsory arbitration of eminent domain cases where the 

amount sought by the property owner is less than $50,000. The Chief 

Justice would appoint a panel of arbitrators who would be assigned to 

cases in rotation. Three arbitrators would hear each case. The expenses 

of the arbitration would be paid by the condemnor (or a portion of the 

expenses could be paid by the state since the need to try the cases in the 

Superior Court would be avoided). If the property owner demanded arbitra

tion, he would waive any right to appeal from the decision of the arbi

trators and would waive any issue other than just compensation. The con

demnor would have no appeal from the decision of the arbitrator; the only 

option would be to abandon the condemnation within a specified time after 

the award. 

We make these fairly modest suggestions as possible solutions to 

the problem of litigation expenses in condemnation cases because we be

lieve that other changes that would involve significant additional costs 

to the public agencies are more important and essential than to provide 

for reimbursement for attorney's fees and expert witness fees. As the 

Oakland City Attorney's Office comments: "The interests of the' a'l7erage 

property owner would be better provided if moving costs were required to 

be paid by the condemnor." At the same time, .many of the persons respond

ing to the questionnaire (including same condemnors) recognize that the 

litigation expense problem is a serious one, primarily in the small case. 
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The staff believes that either of the suggestions made in this memorandum 

would do much to minimize the litigation expense problem in small cases 

and would do so at a relatively modest cost. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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EXR"'.BIT I 

COMMENTS FROM 'tUESTIOlt!W:RES 

LITIGATION EXPENSES IN CONDEMNATION PROCEEDINGS 

1. Extract - Policy Statement on Government Acquisition of Private 
Property, California State Chamb,er of Camnerce 

Consideration should be given to establish procedures to 
reimburse owners for appraisal costs, attorneys' fees and 
other expenses in condemnation actions. 

2. llaDald L. ]lenton • Coudemnees IUld Condemnors 

In my opinion if a condemnee were permitted to 
selecttran a panel of court approved appraisers an 
independent appraiser, 1mmediatelYatter the ClLse is 'at 
issue, with provisions for reimbursement to the ' 
condemnee by the condemnor immediatelY on demand, so the 
condemnee could pay the independent appraiser, turther 
litigation would in most instances be avoided. The 
appraisal and report should be available to both sides. 
After receiving the appraisal, the condemnee is in a 
pOSition to determine whether he wants to litigate turtber 
and whether incurring a,ttorneys' fees is Justified., In 
essence, I believe that the best way of assuring Just 
compensation to the condemnee is to give him a. tree 
independent appraisal. He will incur mln11!!81 attorneys' 
fees prior to receiving the appraiser's report, and his 
subsequent conduct will not be on an unintormed basis. 

3. Robert Oven Curran - Condemnees and Condemnors 

We simplY have to return more discr,etion to our 
Judges. The greater discretion vested in a Federal Judge 
contrasted with the lack of discretion vested in a 
california Trial Judge clearlY indicates what can be 
acccmplished by having faith in the Judicury. california 
Judges operate ,under uniformlY high standards. We should 
permit them to work out our problems on a case to case 
basis. They should not be ham strung by mandatory 
restrictions imposed by the Ulgislature. 

~. James G. Whyte - Judge (No Ccmment) 



5. Ernest I. Johnston - CoDdemnees and Condemnors 

It is my belief that the condemnee is entitled to 
reasonable attorney's and appraiser's fees. However, it 
1s felt that any system employed would increase litigation. 
I favor the "two-way street" premise with the total 
difference between the best offers as a cammon denominator 
ef a fraction. 

~. Joaeph A. Forest - Condemnors (No Comment) 

7. Robert D. Raven - CoDdemnees (No Comment) 

8. J. A. Withers - Condemnors (No Cc:mment) 

9. Samuel C. Palmer III - CoDdemnees 

The real problem lies in assur:lug condemnees of the taU
IllU'ket value of property. Assum:lug an award, the c~e 
!l!!l!. gets less than is guaranteed l.IDder the ~tltutioo 
bY -reason of litigation eXJlense. Also, the cO"lldemnO'" bas 
deeper l'Qcltets, normally, as opposed to the iDcU.vWual J,arld. 
ewner's, and if the public interest req\l1l'es an acquls1t1011, 
then the public (as opposed to a private person) sboul,d pe.y 
for the property. 

10. Oonl.d J-. Thompson - Condemnors (No Comment) 

11. WeadeU R. ThClilpson - Condemnors (No Comment) 

12. Daniel a. Mandeliter - Law Professor (No Comment) 

13. Way A. Broun 

As to attorney fees: I think they should be dete~d 
by contract between the parties' defendant. 

As to appraisat fees: These are alW!!f8 nec:euU'Y tor the 
cQD4ellll)ee, who shotdd be entitled to the expense fOi' at least 
OIle appraisal by a qualified appraiser of his S cbj,irce. Note 
the new evidence code requirement re opinion n~ear.r to 
establish value. One cannot even negotiate witbout iAclln'ill8 
~nse for at least some appraisal work. 
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14. Richard A. Del Guercio - Condemnees 

I believe that presently many owners are precluded from 
intelligently and objectively determining the fairness of 
the condemnor because of the cost of independent appraisal 
services. As a result many cases are settled without the 
owner having the benefit of an impartial opinion of value. 

, If each side to a public acquisition were enabled to obtain 
objective appraisals there should be no significant increase 
in litigation UNLESS the public agency offers are to low. If 
they are fair the cases will settle. 

In order to encourage objectivity in evaluation of the 
property and evaluation of the lawsuit, a provision which 
would award the owner his costs in obtaining the original 
appraisal in any event but would not award the costs incurred 
in preparing the appraisal report for pre-trial exchange or 
pre-trial preparation or trial itself unless justified by the 
actual result, would provide a fair program for public 
acquisitions. 

15. William Festag - Condemnees and Condemnors 

I tend to favor the concept of having the condemnor 
pay the attorneys and expert witness fees incurred by the 
condemnee because the majority of the condemnees are usually 
without the necessary resources to contest or even to check 
the public agencies' estimate of value. 

The biggest fear I have of any allocation scheme is 
that it puts a premium on the "contingency-appraiser" and 
provides an added inducement, to the property owner, to 
employ the services of these appraisers. 

16. Norman Tuttle II - Condemnees and Condemnors 

This problem seems more theoretical than real. Certainly 
inflation today serves to make the contingent fee reasocably 
easy to count on, meaning a property owner is rarely charged 
anything for legal expenses. Where a coZitingent fee _at be 
worked out, I have seldom found an owner balk at a percentage 
of the offer which is the same or less than a real 'estate 
brokerage commission. 

It is not very hard to try a case to a "split" now. 
If attorneys fees were also available, the temptation to 
litigate .would be too great. 
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17. Oakland City Attorney's Office - Condemnors 

The interests of the average property owner would be 
better provided for if moving costs were required to be paid 
by the condemnor. Since the owner in condemnation receives 
cash and does not have to pay a broker, or closing costs, 
in most instances he already receives a "better deal" by 
having his property condemned rather than selling at a private 
sale. 

18. Gerald B. Hansen - Condemnees 

The so called "Independent Appraiser" does not exist. 
If he thinks be does, I wouldn't care for his opini6n,· No 
"independent appraiser" can do the work (often months of 
work on one case) that a partisan appraiser can do. Jf1nety
nine percent of utility of appraisers in a Jury case is to 
give jury information. The figures of the appraisals are not 
in themselves factors in determination. Depth of work and 
information is the thing. An 'independent appraiser" is 
still a useless buffoon in the middle with little knowledge 
to give. 

19. John A. Van Ryn - Condemnors (No Comment) 

20. Henry H. Kilpatrick - Condemnees and Condemnors 

My personal preference is the jurisdictional offer. 
Perhaps the figure should be 25% instead of 10%. 

21. Carlyle Miller - Condemnees 

Fees and·expenses, or even some type ·of.sanction, should 
be imposed where condemnor obtains immediate possession 
based upon an unrealistic, or ridiculously low, appraisal 
for deposit purposes. 

22. Richard L. Riemer - Condemnees and Condemnors (No Comment) 

23. c. A. Carlson - Condemnors 'No Comment) 
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24. Robert E. Capron - Condemnees and Condemnors 

[Re "G 5"--Either party should be entitled to have the 
independent appraiser called as an impartial expert witness-
which he answered "Yes"): Assuming that the appraiser is 
~ independent and informed by both parties as to aspects, 
elements of value, and that the appraiser, where necessary, 
bases alternate valuations upon various contentions of the 
parties (e.g., change of zoning and impact on highest and 
best use) so that valuation evidence is available whichever 
way the court rules. 

25. Thomas B. Adams - Condemnees 

My experience has sbown that in cases involving 
$25,000.00 or under are usually settled on or near the 
the condemnor's appraisal because of the cost of litigation 
excluding attorney's fees. If all costs including attorney's 
fees were paid by the condemnor, there is no question in my 
mind that the just compensation would be finally paid to the 
property owner. 

26. Richard A. Clarke - Condemnees and Condemnors 

The "expense allocation" scheme is unwieldy and fails 
to put sufficient burden on the initiator of condemnations-
the condemnor. The "jurisdictional offer" is simpler and 
puts a greater burden on the agency to make a fair offer. 
This would have some of the same features of C.C.P. 997. 
A l~ betterment requirement might achieve greater fairness 
and take some incentive merely to litigate from the owner. 

Something should be done for the owner. 

27 • Richard J. Kohlman - Condemnors 

I don't think attorney fees should be recoverable in 
any case except abandonment. That problem is no greater 
in condemnation cases than it is in personal injury litigation. 

28. Royal M. Sorensen - Condemnees and Condemnors (No Comment) 
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29. Paul E. Overton - Condemnees and Condemnors 

I believe that both condemnors and condemnees should be 
required to make a "best offer" as a basis for the determination 
of the true range of differences of valuation and damages less 
benefits. 

Most frequently the differences of a substantial nature depend 
upon concepts of best use and changes in use resulting from the 
taking and construction. 

An overall dollar figure difference does not necessarily 
represent a "true" disparity of the differences between the parties. 

30. John K. Bass. 

I favor the system where there are court appointed appraisers 
(3) in all cases except emergency matters with a 30-day period for ei
ther side to accept or reject. Then a trial de novo and the 
appraisers may be called as witnesses by either side but original 
figures to be barred except on cross-examination as to facts 
considered--not the joint figure of all as that usually is a 
compromise. 

The condemnor causes the lawsuit--not the condemnee--who 
should not be penalized by his attorney's fees and to'sta; when the 
fair market value'has been reached. 

The three-appraiser system at the cost of the condemnor 
eliminates the selling ability of a negotiator with people who do 
not know their rights or values. It will not result in more cases 
to trial and probably less. 

It puts local opinion as to value to work by the Independent 
Appraiser Method (appointed on petition by the court). 

I dislike the California direct buying--the land-owner is at 
a direct and immediate disadvantage unless he is a well-informed 
person as to real estate values. By their action, if he has enough 
knowledge to do so, he is forced to incur appraisal and attorney 
fee costs even for negotiation. Some canoot afford it--some simply 
bow to the public might and some simply accept a representation 
that the original offer is an accurate and proper one. 

I've handled too many where the State did not allow for the 
real impact purely because they become conditioned to discard or 
fail to observe items that a local person will place in a greater 
value category. I still subscribe to the theory that it's better 
to protect the weak than the strong. 
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31. Laurence W. Carr - Condemnees 

My experience in condemnation matters leads me to believe that 
the present system works to the best advantage of the property 
owner. It is true that presently, in order to know what his rights 
are the property owner must pay for an appraisal. This is one of 
the responsibilities of owninG and protecting one's property. Once 
this is done, the parties have their range of values and are in a 
position to explore the support fo: each appraisal, since the 
condemning agency is always able to come up with several, depending 
upon which one is the most favorable to them. 

It is my view that juricG g~nerally understand the problem of 
the prop~rty owner and that the verdicts are affected by the know
ledge that the property owner has to pay his attorney. It may 
work to the disadvantage of both property owner and the Bar, if 
the broad negotj.ating area that results from the present system is 
both confused and restricted by court control of the relationship 
between the property owner and his attorney on the one hand, and 
his control of his phase of the case on the other. I do not believe 
that it is reasonable or practical to attempt to deal with the sub
ject of litigation expense in condemnation or in other litigation 
by imposing court control. The net result will be that most such 
arrangements will be made reciprocal and the party having the most 
resources will thereafter have the economic advantage in any ..• • 
dealing. Certainly, the condemning agency always has the economic 
advantage in condemnation suits. 

32. David E. Schricker - Condemnors 

It appears that the question of allowing the foregoing expenses 
turns somewhat on whether one believes such expenses are used as 
leverage in negotiations. Given the premise that the condemnor 
negotiates in good faith, and that there may be honest differences 
in opinion as to value, it would seem logical that the present 
system of both parties bearing their own expenses should continue. 
The foregoing schemes, it seems to me, merely encourage the 
"sporting theory" of e.dversary proceedings in condemnation. 

33. Jeffrey D. Polisner - Condemnors 

It is my opinion that the complexity of these problems differ 
with the amount of money involved in the action. That is to say, 
in a small taking, an owner cannot afford to expend anything on a 
defense as even if he would prevail, the costs of trial would be 
prohibitive. On the other hand, a large sum of money would not 
deter an owner from litigation because attorney's fees would 
probably be on a contingen~y and the possibilities of a large award 
justify the risk. 
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(J. D. Polisner - cont.) 

I feel that if all the owner's costs were guaranteed, it 
would be the rare case that would negotiate a settlement. The 
attorneys involved would be sure of a fee and would never settle 
short of then top-dollar demand. 

I feel quite strongly that a combination of a jurisdictional 
offer and appraisal reimbursement would promote equity and settle
ment most effectively. 

34. Ray T. SlDJ.ivan, Jr. - Condemnors 

In general: Unquestionably, any arrangement whereby condemnee 
may be awarded attorney's fee will increase litigation and decrease 
proportion of settlement: It will make the condemnee reluctant 
to yield because of at ,least a chance of recovering all or part of 
his fee expense, and will induce some attorneys to hold out, for 
the same reason. Obviously it will increase the cost to the 
condemnors. 

On B-2: In state-aided school site acquisitions, under State 
finance rules, no concession can be made if an offer equal to 
condemnor's highest appraisal is rejected, since this represents 
maximum apportionment. 

On E and F: I am opposed to court fixing fees--amount varies 
as much as 100 to 200% between different judges. They have little 
knowledge of what is reasonable in a given case. 

In general: It is our long and regular experience that 
condemnor has more and better appraisals, and that the experienced 
attorney for a condemnor tries to get a settlement that is fair to 
the owner without exceeding fair market value ascertained from his 
own qualified appraisers (frequently more than one) who are 
independently retained. I would favor some kind of sanction against 
the condemnor (through his attorney) who tries to negotiate a 
purchase below what his own people who are well-informed and com
petent have determined what fair market value should be. I think 
there are few cases where this kind of thing is attempted. 

On G: The "independent appraiser" appointed by the court is 
apt to-be just one more appraiser for the condemnee (or perhaps the 
only one). In most cases he will know or learn the ,opinions of 
the other appraiser, on both Sides, and will reach a conclusion 
weighted by (or guessed at on the basis of) the others, and usually 
wind up as the "arbitrator" with a figure that somehow splits the 
difference. 

Let's leave the law alone in this area! Justice for the 
owner is being well done now under present rules. I can't recall 
a case in 15 years that I have been involved in or have heard of 
in our courts where the property owner wasn't adequately treated 
by judge or jury--and many where I felt the condemnor had paid 
throught the nose! 
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35. David S. Kaplan - Condemnors 

Impossible to comment on "Independent Appraisal" approach 
without discussion of the qualifications such an appraiser 
would be required to have and the method by which he would be 
selected. 

36. Timothy L. Strader - Condemnors 

Is the right to jury trial in such a'highly technical area 
necessary? Use of a referee system where the trier of the market 
value issue is trained in appraisal and Law may be a better 
system. How many members of a lay jury really understand the 
concept of fair market value as defined by the courts? Rather 
than increase the complexity of this area--why not simplify it! 

37. Oswald C. Ludwig - Condemnees 

I settled out of court with the Condemnor's Attorney for 
$450 cash, when the prior offers were: First, $40, then after a 
hearing in court trying to settle, Second $200.00, for a piece 
of land taken for an easement for water mains that was 20 ft. 
wide and 330 feet long. 

The appraiser for the condemnor appraised the acreage there 
at $400 or $500 per acre, whereas the Tax Assessor appraised the 
land at about $1,300 per acre, for tax purposes. 

Some water districts are organized at the behest of some one 
landowner with a thousand acres, and all the lands around are 
forced in and taxed, assessed, etc., until the standby charge is 
$25 ~er year, and the tax against the land is $50 per year on 
2 1/2 acre tracts, in addition to the other taxes, which total 
about $150 per year. 

Yet the appraiser for the water district appraised the same 
land in the condemnation proceedings at but $400 or $500 per 
acre. In other words, the taxes on land supposed to be worth but 
$500 per acre, amounts to 10% of the total market value per year, 
almost. 

Study the Oklahoma Statutes. The judge appoints 3 
disint~rested appraisers. If no one objects the matter of value 
is settled by them and the case ends. 

38. William H. Hair - Condemnors and Condemnees (No Comment) 
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39. Glen E. Fuller - Condemnees 

During the past 9 years I have handled 192 litigated 
condemnation cases, of which approximately 125-140 have gone 
through trial. The results have all been tabulated*--offe~, 
judgment or verdict, incidental settlement items, etc. F~om 
this I think I can speak from practice and experience rather 
than from theory. 

In dealing with condemnors, most of whom are large public 
bodies like the federal BPR, I find a consistent policy that 
"severance" damages are nearly always disregarded--thus forcing 
the condemnee to go to court in order to get anything in the 
vicinity of "just" compensation. 

For years I have advocated an arrangement whereby the 
property owner should receive legal fees and appraisers fees, 
based on the condition that his ultimate award should exceed 
the "approved appraisal" or "best offer" of the condemnor by 
a figure of, say, 10%. Faced with this proposition, I am 
positive that condemnors and their appraisers would take a more 
realistic look at each case and that negotiated settlements 
would be much more frequent--considerably reducing the log jam 
that has developed in many of our courts (such as here in Utah) 
and saving many thousands of dollars in court expenses and 
other costs to all concerned. 

There is not the slighest doubt in my mind that, of the 
cases I have handled which have gone through actual trials, a 
system of this type would have produced negotiated settlements 
in at least 6o-7~ of the cases. 

*See attached Condemnation Cases. 

40. Robert I. Behar - Work for a Condemnor 

MY answers were based on my feeling that a condemnee should 
be entitled to a portion of his expenses, to take some of the 
"sting" out of condemnation, which is usually involuntary on the 
part of the condemnee. 

We frequently call in independent appraisers, to save time 
and avoid delays. We find the expense is merited--it actually 
saves us money. 

41. George P. Kading - Condemnors (No Comment) 
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42. Henry F. Davis - Condemnors 

The tendency of juries to arrive at a "split" bet"een 
A's and D's values "ould generally cause ~ a"ard of attorney's 
fees to increase the amount of verdicts and such fees should 
certainly not be applicable to appellate phases of litigation. 

43. John M. Stanton - Condemnors 

My own thoughts are that in certain respects you have 
missed the important problems. It has been mw experience, both 
personal and from having read appellate cases that there generally 
is not much difference between the parties on value of the part 
taken and that most of the controversy revolves around severance 
which can be very large. This factor "ould make the litigation 
expense allocation scheme impractical for reasons more fully 
discussed belo". 

It has been mw experience in talking with other agencies 
in this State that negotiations and offers are an integral part 
of the condemnation process and that no good purpose would be 
served by requiring a so called "jurisdictional offer". 

The litigants know from the very beginning that if the case 
is tried the least ~condemnee can get is amount testified to 
by the condemnor's appraiser (this figure is usually kna..n long 
before trial by the condemnee). If the condemnee can lose 
nothing by going to trial the probabilities are that very few 
such cases would be settled because he knO'-'s that he can't get 
less than he has been offered and it isn't going to cost him 
anything for the trial except his time since his costs are going 
to be paid for by the condemnor. 

The present system tends to keep such cases within the 
bounds of reason. Any system which tends to pay a premium for not 
settling litigation should be disposed of. 

To get back to the first objection. In your example it 
"ould not be uncommon for the parties to agree that the value of 
the part taken was $25,000 and the remainder of the difference 
is attributable severance and your fractional difference there
fore breakdown. 

One possible variation "ould be to require a condemnor to 
make a so called "jurisdictional offer" upon an independent 
appraisers appraisal, the offer and appraisal not to be admissible 
for any purpose in subsequent proceedings. You might even add 
some requirement for random selection of appraisers and set a 
certain fee. This "auld at least have the merit being an offer 
based upon an independent experts opinion rather than an offer 
based upon an employee appraisal. 

These are mw thoughts on the subject and should not be taken 
to be the view of this office or of this county. 
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44. James G. Ford - Condemnors (No Comment) 

45. Melvin R. Goldman (No Comment) 

46. John R. Herget - Condemnors (No Comment) 

47. Jolm P. Horgan - Condemnors (No Comment) 

48. L. Nelson Hayhurst - Condemnees (No Comment) 

49. Vincent N. Tedesco - COlldemnees (No Comment) 

50. Norval C. Fairman - COIid.emnors (No Comment) 

51. Mark C. Allen, Jr. - Condemnors (No Comment) 

52. HaveloCk Fraser. Condemnees <No Comment) 

53. or. 1.. CbaIt'berlain. • Condemnees 

(Bee Exhibit II attacbed {yellow).) 

~. James A. Cobey - COlldemnees 

(See Exhibit III attached (green),) 

55. James E. Cox - Condemnees 

.!!: .. ~ncredip1e .flaivete.-o~n doOl' to·s. vicious pra.eu,ce 
and real injustice. 

{See Exhibit IV attached (gold).) 

56. G. J •. CUDPni."gs 

(See Exhibit V attached (blue).) 

51. James P. McGowan, Jr. - Condemnors 

(See Exhibit VI attached (buff).) 
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58. Richard L Huxtable - Condemnees 

All property owners, particularly those with small equities-
most in need of a just determination--are greatly coersed by the 
possibility of "back sliding" or "under cutting," 1.e. the 
possibility of getting less to the point that they forego the 
constitution right of jury determination. 

Some condemnors deliberately and consistently use only their 
low appraisal at time of trial. The higher appraisal never comes 
before the jury because it always relates to a date of value 
prior to the issuance of sUDDllons. Adding contingent cost or 
expense recovery would tend to enlarge the "margin of fear." 

A better solution is one which would reduce expense to all 
parties. "Independent Appraisal" is dangerous if the condemnOr 
is given a power of approval of the appraiser's selection. 

I would favor 3-man condemnation "small claims" tribunals 
with jurisdictional territories similar to that of each of the 
Courts of A~als. If the property owner will limit his maximum 
recovery to ~,OOO exclusive of cost and interest, and waive a 
jury trial; his case would be heard under liberalized rules of 
eVidence, quickly, and with a guarantee that his recovery would 
not be less than the best offer previously received. He could 
be represented by an attorne» present evidence, ODd/or cross-
eXBDline, etc. But with an experienced tribunal the attorney 
would not waste time with trivia. Such a trial would seldom 
take more than one day! Often the owner wants no more than an 
opportunity to cross-examin the condemner's appraiser. 

(See Exhibit VII attached (White).) 

59. Robert V. Blade - Condemnors and Condemnees 

(See Exhibit VIII attached (pink).) 

60. Richard Barry 

(See Exhibit IX attached (yellow).) 

6l. Philip M. Jelley - Condemnees 

(See Exhibit "X attached (green).) 



62. Jerrold A. Fadem - Condemnees 

Justice is the goal. I estimate ~ of condemnation 
cases never reach a lawyer for advice because people know 
there is cost for consulting a lawyer. 

The idea that the government might be less than fair 
never occurs to most people, nor do they know that awards 
generally exceed offers. 

(See Exhibit XI attached (gold).) 

63. Reginald M. Watt - Condemnees 

I have left some questions unanswered, as I would prefer 
to hear more discussion before gt'ritlg Qotf-tbe-cutt" answers. 

I believe the baSic decision should be made first before 
getting into an argument over Which plan of allowance of 
attorney fees and expenses should be made. The decision should 
first be DIIde whether to include these items as Jl8rt of just 
compensation. The decision as to "wllether" should not be 
tangled up in a fight as to "how." 

64. David B. Walker - Condemnees and Condemnors 

There is no justification for Singling out condemnation 
actions from other litigation; the so-called iDdependent 
appraisers would be cloaked with an undeserved prestige which 
would be most difficult for the advocates on either side to 
overcome. 

65. Richard L. Franck - Condemnors 

As attorney for a publiC agency we settle aop1'Ox1mately 
95.65$· of all parcels acquire~ (Fiscal year 1961-68) without 
trial, thus leaving oruy 4.3~ which go to trial. Adding the 
hope of a "free" attorney to any extent can only inevitably 
serve to alter these percentages by encouraging litigation. 
As can be seen from the above statistics, if it resulted in 
only one per cent fewer settlements and 5. 3~ therefore going 
to trial, the percentage incresse in tried cases would be 
about 25$, a staggering increase in litigation. 

-14-



66. Alvin G. Greenwald - Condemnees 

A pretrial procedure to attempt to get an agreed 
appraiser or appraisal panel result (to be paid for by 
the condemnor) could aid solution if the parties stipulated 
to judgement of not more than condemnees demand nor less 
than condemnors offer with court to determine attorney fees 
guided by the variant between demand and offer and the 
stipulated judgement based on agreed appraisal. 

Further--a distinction applicable to owner occupied 
small residences and farms to protect those incapable of 
protecting themselves should be considered. 

67. Hodge L. Dolle, Hodge L. Dolle, Jr. - Condemnees (No Comment) 

68. H. Gary Jeffries - Condemnors (No Comment) 
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Ma rch 6, 1969 

John H. DeMoully, Esq. 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear Mr. DeMoully: 

lit. i.. ClII UI!.IN 

SAM '''IC~ 
'r ........... _~'" ---- ..... 

Enclosed herewith please find my answer to the question
naire forwarded with your letter of February 27th. 

Accompanying the questionnaire are additional comments, 
which I do not think you should take the time to read unless 
you or someone else would be interested in my experience in 
the trial of condemnation cases, which constitutes the basis 
of the opinion that I now have in reference to the subjects 
referred to in the questionnaire. If you are, then read on. 

I was admitted to the bar of California in 1913 and have 
been in continuous practice at Auburn, in Placer County, since 
that time. I first started trying condemnation cases for the 
plaintiff Pacific Gas & Electric Company more than forty years 
ago, in association with Thomas Straub, who was then Chief 
Counsel for the Pacific Gas & Electric Company. After the 
company had acquired most of the rights it needed here in 
Placer County, and because of the experience I had gained in 
sitting in with Mr. Straub in these cases, I was requested to 
take on the defense of condemnation cases. This I have done 
in the Counties of Sierra, Nevada, Placer, ELDorado, Sacramento, 
San Joaquin and Fresno, in both state and federal courts. Of 
recent years most of the condemnation cases other than those 
instituted bI the Nevada Irrigation District for the enlargement 
of its faci1 ties, have been cases instituted by the Highway 
Commission for rights of way for freeways and expressways. 

In 1959 at a Right of Way Seminar held in Sacramento I 
was introduced as the attorney who had handled more highway 
condemnation cases on behalf of property owners than any other 
attorney north of Tehachapi. However, I have no way of knowing 
whether or not this statement was correct, but at least it . 
indicated that,I had had more than the usual small town 
country lawyer's share of this type of litigation. I consider 
condemnation cases a highly specialized field, in which a law
yer who does not have enough of it to justify his keeping 
abreast of the ever increasing number of decisions ~y our 
higher courts in reference to condemnation actions just bas no 
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business attempting to handle them at all. 

I know that some attorneys who represent property owners 
in condemnation cases handle the matter so far as the property 
owner is concerned on a contingent fee basis, and as t- have had 
the opportunity to discuss the matter of compensation with these 
attorneys I have suggested compensation on the following basis, 
which is the basis that we have used over along period of years, 
namely, a fixed rate of com pens at ion for all time devoted to the 
matter, other than court time, a higher rate of compensation for 
all time spent in court, and this is adjusted depending on whether 
one or two members of our firm participate in the defense of the 
action. In most highway condemnation cases in which we represent 
the property owners the Highway people usually have two attorneys 
part1c.ipat~ng in the trial, plus several runners and observers, 
so that in most Highway cases two members of- our firm participate 
in the trial of the action. Then the entire amount of attorneys' 
fees, plus appraisers' fees and other costs are added together 
and deducted from the amount of the compraaise figure or the 
ultimate award. From the balance remaining out of the compromise 
figure or the ultimate award we then deduct the amount of the 
offer made by the condemnor prior to the time we were retained 
in the matter, and out of the balance, if any, we receive from 
one-fifth to one-fourth of the amount by which we figure our 
client has profited as a result of our efforts and the expense 
incurred. So far as I know, this method of handling the matter 
so far as the property owner is concerned as proved quite satis
factory. 

As of the present time, with the amount of attorneys' 
fee with which the property owner now finds himself confronted and 
the amount of the so-called expert witness fees with which he 
finds himself confronted, we usually advise the property owner 
that unless there is a reasonable chance for him to recover at 
least $7500 more than the amount of the condemnor's offer, we 
cannot recommend that he incur the expense of preparing -for and 
going to trial in the hope of recovering a sufficient sum so that 
he will actually have more money after incurring this expense 
and going through the trial than he would if he accepted the offer. 
I am satisfied that the condemnor, knowing that this is our 
recommendation - and I am sure other attorneys make a similar 
recommendation - deliberately hold down the amount of the initial 
offer to the prQperty owner because of this rather staggering ex
pense with which the property owner finds himself confronted if 
the offer is not accepted. It seems to me that a Court appointed 
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expert in the early stages of the proceeding would certainly 
cause me to recommend that the propertr owner at least go to 
flat extent to see if the condemnor wou d not meet the Court 
appointed expert's figure, rather than go to trial. 

I hope that this repume of my experience and suggestions 
herein made will be of assistance. 

TLC:hb 
encl. 

A. Basic Preference: 

Based on my experience in the trial of condsnation cues over 
a period of more than 40 years, in mcstof which I have represented 
the cond .... ee. it is my thinking that the condemee C8QllOt be .. de 
whole or recover the just compensation whicb the law originally 
conta.plated he should have if out of the award he must pay all 
of the expenses which must be incurred today in the defense of 
these actions in exceS8 of the very nominal amount whic~ is re
coverable as legal costs. 

B. Effect on Litigation and Negotiations 

1. Hany property owners take the first offer that is made 
by the condemnor because they wish to avoid tbe expense. uncer-. 
tainty and tiae which would ~ involved if the matter were 
litigated.· .. .. 
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2 •• The condemnors know the approxLmate cost to the property 
owner of defending a condemnation action, and in my opinion with 
this knowledge the condemnor frequently offers the property owner 
substantially less than the condemnor knows the property owner 
should receive as the reasonable value of the property taken and 
damage to the remainder by reason of the take and use in the 
manner proposed, and as indicated above, for the reasons therein 
stated, the property owner frequently takes this offered com
promise figure. 

C. Expense Allocation Scheme 

I would favor this only if we were unable to secure an 
amendment to the law which would permit the condemnee to recover 
all the reasonable costs in the defense of a condemnation pro
ceeding. In these actions as they are tried by the condemnor 
at the present time they cane in with one or more engineers, 
always at least two valuation so-called experts. maps, photo
graphs, both ordinary and aerial, and in sane instances even 
models. The property owner in order to meet as best he can 
this presentation by the condemnor must employ his attorney, 
at least two valuation so-called experts, secure title reports 
on sales ,of s~ilar property in the vicinity, if any have been 
made, in some instances engllge his own engi,neer for further 
surveying and mapping. Being confronted with a situation of 
this kind, I do not think there should be an allocation against 
the property owner for all or a substantial portion of this expense 

D. "Jurisdictional Offer" 

In most cases where the condemnor wants early possession of 
t he property, we now have something that is tantamount to the 
jurisdictional offer referred to. This is usually based on a 
valuation figure made by some employee of the condemnor, who is 
rarely ever called as a witness when the action goes to trisl. 
The men who make these affidavits as to value are anxious to 
hold their jobs, and they kDow if the valuation is not low they 
will lose their jobs. and consequently the valuation figures as 
made by these people as the basis for Court order for immediate 
possession are consistently low and the trial judges who are then 
called upon to make the orders have frequently stated that they 
were behind the eight ball when the only information they had 
as to the valuation was that supplied by the affidavit filed by 
the condemnor. It is my recollection that as of this tUBe there 
is a legal method by which the amount of the deposit can be 
increased on application of the property owner but when this 
is done there is a substantial difference in the consequences 
of a draw-down when the amount exceeds the amount deposited in 
the first instance, and includes any portion of the additional 
deposit made pursuant to application of the conde1lll\ee. ' If 
evidence of this initial deposit could be brought before the 
jury I think the condemnors would be inclined to up the figure 
considerably in order to avoid having it brought out before the 
jury that they tried to get the property for an amount sub-
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stantially less than the property owner should have had, and 
if this initial figure were upped somewhat it is my thinking that 
more of these cases would be settled than our settled at the 
present ttme, because I have found that many cases are settled 
when the condemnor makes an increased figure offer after the 
initial deposit in court was made, and that if the condemnee 
had been offered in the first instance the amount of the ulti
mate offer by the condemnor, the condemnee would not have em
ployed an attorney in the first instance, but would have settled. 
If the jurisdictional offer is to be used as a basis of determin
ing whether or not the condemnee is to recover costs, then I 
would think that the amount required to be recovered in excess 
of the jurisdictional offer should not exceed 10 perc·ent. 

E. Trial Court's Discretion 

I think that regardless of haw the matter of allOWing con-
d eanees ,to recover all or a part of their costs may be worked 
out, ·we are going to be subject to some extent to the discretion 
of the trial Court; otherwise I can see how designing property 
owners and attorneys could rig the matter to collect unreasonable 
sums as compensation for appraisers' fees and attorneys' fees 
and incur needless expense. On the other hand, I am not unmind
ful of the possible disastrous consequences· to the condemnee of 
giving trial judges discretion in the matter of costs, because 
I have found that some trial judges, particularly in the smaller 
counties, think that the condemnor gets the worst of it all the 
time, while most of the attorneys whom I know who have had any 
considerable amount of experience in the defense of condemna
tion cases realize that with the cost that the condemnee must 
incur, and which .he cannot recover, places the condemnee in a 
position where he simply does not have a chance to get what the 
law at least in theory considers the property owner should have. 

F. Binding Court Determination of Attorney Fees 

It seems to me that the condemnee and his attorney should be 
free to contract in any way they see fit so far as the attorneys' 
compensation is concerned, but that such a contract would not be 
binding on the trial Court so far as the amount of attorneys' 
fees which the condemnor would be called upon to pay as a part 
of the condemnee's expense. 

G. "Independent Appraisal" 

I favor this. and in many instances in representing the con
demnee have made application to the Court for the appointment 
of a Court appointed appraiser at the expense of the condemnor, 
but rarely will a trial judge grant this order, particularly 
when it is opposed by the condemnor, as it is in most instances. 
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EXlUllIT III 

01nttt of J\ppeal 
~ ~l Qialifumia 

~ :JiI1lilbing, ~ ~gm.. 

March 5, 1969 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear John: 

Enclosed herewith filled out is your February 17 
questionnaire on '~itigation Expenses in Condemnation 
Proceedings." 

I believe that the inability of the condemnee to 
recover his litigation expenses as a part of the condemnation 
award in many situations makes the award less than the just 
compensation the Constitution demands. On the other hand a 
blanket assurance to the condemnee of his full litigation 
expenses, if reasonable, in all cases would undoubtedly 
encourage him to litigate because, generally, he would be 
risking nothing but time and such a policy would therefore 
increase the size of the negotiated settlements. Further
more, if the condemnee were being completely unreasonable 
in his demands, he would not be penalized for such unreason. 

So long as the condemnee's pretrial position on damages 
is within the limits of reason, generally speaking, he should 
at least have the chance of recovering part or all of his 
litigation expenses frrnn the condemnor because the transaction 
involved, the sale, is involuntary as to the condemnee. It is 
the condemnor who wants the property for a public purpose. 
Generally, the condemnee would not sell if he were free not to 
do so. 
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Of the four solutions proposed, I would rate at the 
bottom leaving the question of the proportion of the 
condemnee's litigation expenses, if any, which he should 
recover up to the unguided discretion of the trial co~t. 
As I have suggested in my answer to the appropriate question, 
courts need guidelines if they are to do justice in difficult 
matters. . 

The mandatory independent appraiser's report at the 
expense of the condemnor does not seem to me to be a satis
factory substitute for the allowance of litigation expenses 
in whole or in part. Ideally, if the condemnor's choice of 
the appraiser were a completely disinterested one it would be 
an effective device in reducing litigation and obtaining a 
reasonable valuation of the property much faster. But I fear 
that it would not be used ideally. The appraisers chosen by 
the condemnors would tend to become like the defense panel of 
doctors in personal injury or worYJnan's compensation cases 
or the forensic psychiatrists on both sides in criminal cases. 
Unlike the jurisdictional offer solution there would be no 
pressure imposed upon the condemnor to obtain an appraisal 
fair to the condernnee who, of course, would have no voice in 
the selection of the independent appraiser. On the other hand 
if this appraiser's selection were made a mutual matter between 
the condemnor and the condemnee this device would be apt to 
work more fairly. In any event I would limit it strictly to 
settlement purposes and therefore make both the appraiser and 
his report unavailable at the trial to both parties and to the 
court. 

To me the jurisdictional offer has much to recommend it. 
Because the condemnee "ould recover his litigation expenses 
in the event the award exceeded the condemnor's jurisdictional 
offer by 10% or more, the offer would generally tend to be a 
fair and realistic one. This objective would be obtained to 
the extent that condemnors ,."ish to avoid the expense and 
uncertainty of litigation. On this premise I also believe 
that this device would reduce litigation and tend to promote 
pretrial settlement. 
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The fourth suggestion is undoubtedly the most precisely 
just. If it is adopted I would recommend that it be in the 
form of your last alternative, namely, that "the total dif
ference between the best offers • • • be used as the denominator 
of a fraction, and any amount awarded beyond the condelllIl.or's 
best offer ••• be the numerator." Perhaps my preference for 
this version rests on nothing better than my extremely limited 
understanding of the black art of mathematics. 

Thanks for letting me comment on this problem and best 
wishes- to you, your staff and the Commission veterans. 

JAC:ta 

Enclosure 
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JAMB E.COX 

EXHIBIT IV 

LAW OFFICES OF 

COX 8 CUMMINS 
COURT AND MEUUS STR.EE.TS 

MAitT.fNEZ, aUFORNiA 9455,1 

I~ f.CUMWl)/'S 
c:-.AJlY ... lUNEHART 
MAlt.CHMONT J. 5CH\I"ATlrz 
CLAlTON E. CW4'NT 

February 24, 1969 

California Law Revision Commission 
school of Law, Stanford University 
Stanford, California 94305 

Gentlemen: 

: 

Enclosed find questionnaire. It seems to me the 
Law Revision Commission should be more concerned with 
correcting the fantastic injustice created by the so
called Symons Rule, and amending the New Evidence Code 
so that it is less of a polemic by the DiviSbn of 
Highways than it now appears to be to most people in 
this field. I realize acerbic comment is easy and per
haps not helpful. 

The courts have decided the just compensation 
aspect of fees and costs years ago. I see no reason 
for tinkering with it. Whenever property is transfer
red, if people are using good judgment they are put to 
substantial expense in connection with the transfer. 
The fact that the condemnee receives cash instead of 
paper, which is the usual market transaction, is also a 
factor here. Frankly, this litigation really isn't that 
much different from any other civil litigation. It is 
now so burdened with artificial and unnecessary rules 
that you've priced qualified services out of the market 
for all small people in California. We take small cases 
around here as a public service, and as training for our 
young attorneys. Every engraftment of artificial rule 
that you place on the existing body of eminent domain law 
in my considered opinion will simply add to, rather than 
detract from, existing injustice. 

Let me give you an example: You talk of the so
called independent appraiser coming in with the mantle of 
independence. There are no independent appraisers appear
ing for condemning agencies in California to the knowledge 
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of most of the attorneys who have been in this field 
for more than ten years. There has been· a lot of com
ment on the vicious practice of some judges to appoint 
a condemnor oriented witness, a so-called independent, 
and he is going to come in with condemning agency fig
ures or lose his relationship with his substantial 
clients. Frankly, I again say you ought to look at 
Symons, which just destroys totally the property riqhts 
of small people with proximity damage and correct that, 
as well: as simplify unnecessarily·artificial rules of 
evidence. We once had a law in California which said 
"anything informed people would look at in the market 
place and base an opinion of value thereon is admissible 
in a condemnation case," or words to that effect. I 
again say all of your engraftments make it that much 
tougher for the little person in t;his State, and what 
essentially is simple litigation is increasingly like 
something out of Dickens. . 

Gentlemen, my comments are based upon experience in 
the courts in a great number of condemnation matters, as 
well as other matters. 

Yours respectfully, 

cox 
tCCf. 

(/ 
"l'W,C/mjq 

\ 

'-'., ".-
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EXHIBIT V 

G. J. CUMMINGS 
PROFESSiONAL C~G1N£I:R 

L.lCI[NSE ~jr:l. M. E. 2.42"" 

1'!.4E1 C .... fH .. !!TON .... VE>.NUE 

O..,l<L<:.NO. C .... I.II"ORNI ... "'''''61(. 

CAL. LAW REVISION COMMiSSION, 
SCHOOL or L,. Dr THE U.IVE~SIT' 
STANFO~D, CALIFO~NIA, ~~305, • 

GENTLEMEN: 

!itGA 10:01 N~ THE QuESTI ONAI ~E 
"LITIGATiON EXPENSES iN CONDEMNATION 
PRO CF:EDI NGS". THE O~IGINAL APPLICATION 
O~ CONCEPT OF THE POWE~ OF CONDEMNATION 
WAS WHE~EB' P~IVATE P~CPE~TY WAS TAKEN 
FO!' "UBLIC USE. 

THE CONCEPT ANa USE OF THI S PowE~ TODAY 
HAS CKANGEP: WE orTEN SEf. TH IS POWE" 
USED TO CONDEMN P"O~E~TY AND THEN TU~N 
THE LAND OVE" ro~ ?~I'ATE UTILI ZATION. 

CONDEMNATION CAN BE AND OFTEN IS PLAIN 
CONFISCATIDN, BECAuSE THE COSTS oF" AP
""'ISAL STUOIES A~D LEGAL EX~EN'E' EX
CEED THE VALUE O. THE P~OPEMT'. 

iF WE INVOKE THIS ACTION FO~ PUBLIO ~S( 
THEN WE SHOULD p~r ALL THE LeGAL COSTS 
INVOLVED PLUS TH~ VALUE a. THE P~OPE~TY. 

THE LAW SHOULO BE SPECiFICALLY ro~ ~UBLIC 
USE ONLY, 

~ELY you~s 
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EXHIBIT VI 

.THE CITY OF 

SANDIEGO OFFICE OF CITY ATTOR~'EY-· CITY ADMIN!S1'RA TION BUiLDING· SAN DIEGO~ CALIFOR~'1A 92101 
TelephonE! ~36·6220 

~OWARD T. BUTLER 
"'-V A.TIORNEY 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear· Mr. DeMoully: 

February 24, 1969 

Litigation Expenses in 
Condemnation Proceedin2 

I have heen interested fo1' some time in the problem 
of attorneys' fees as a part of just compensation to the 
property owner whose land is condemned. After examining 
the approaches outlined in your letter of February 17, 1969, 
I don't believe any of them would really adequately solve 
the problem as it presently exists to both the condemnor 
and condemnee. 

What I would favor would be a statutory schedule 
similar to that used in ascertaining fees in probating an 
estate. This would mean that a certain percentage of each 
specified ~nount of the award could be added on to the total 
award as a fee for the attorney, or this amount could be 
deducted from the total. It would seem to me more logical 
under a theory of "just" compensation that the amount should 
be added on rather than deducted, in a.ddition to reasonable 
costs of an appraisal. Such a system, it seems to me, would 
allow adequate financial planning hy condemning agencies 
through careful estimating. 

Very truly ycurs, 

JPM:rb 
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l. .... w OF'F"ICEZ Of'" 

FRANCIS H.O'NEIL.L. 

RICH,flRO. L.. HUXTABL.E: 

O'NEILL.,HUXTABLE & COSKRAN 

ONE WILSH'IRE BUILDING' SUiT£: tin~ 

L.E:SL.IE: "'. TAJO:R 

0" COUNSE:L. 
WILLlA.M G. C05KRAN-

LOS ANGEI...ES~C .... t.tF"ORNI" 9001'1 

February 20, 1969 

California Law Revision 
School of Law 
Stanford University 
Stanford, California 94305 

Attention: John H. DeMoully 

Re: Condemnation Expense 

Dear John: 

I am returning herewith your questionnaire regard
ing litigation expenses in condemnation proceedings. On 
the last page, my comments become lengthy and this letter 
will proba~ly be more legible. 

Where fundamental constitutional rights are 
involved, the rectification of a small injustice is just as 
important as a big one. Often a small differential in gross 
value may constitute an enormous proportion of the owners 
equity which, in turn, may represent most of his lifes savings. 
Giving a "big" property owner who can afford to "underwrite" 
the expense of litigation and even to take the risk of not 
recovering those expenses, an opportunity to recover the 
expense if he wins a "big victory" still seems to leave the 
"little guy" without a remedy that he. can afford. 

There should be some procedure available through 
which the "little guy" can seek some impartial review of the 
valuation issue without being forced under rules of "mutuality" 
to spend thousands of dollars to comply with pre-trial orders. 
I do not mean to criticize rules of "mutuality" or the need for 
thorough preparation of a "big case." The problem seems to 
lie in the fact that, unlike other forms of litigation, all 
condemnation cases must be brought in the Superior Court, all 
most comply with the same standards of preparation and a~l must 
be resolved through the same long and laborious process. This 
long and laborious process is probably the best way to avoid a 
"big injustice" but is hardly a way to produce a "small justice." 

I believe the best solution would be to establish 
approximately five, three man, condemnation "small claims" 

" .. 

.c 
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tribunals throughout the state of California, each having a 
jurisdictional territory similar to that of the Court of 
Appeals. If the property owner will limit his maximum recovery, 
inclusive of all elements of compensation excepting interest 
and costs to a designated jurisdictional amount, and waive 
a jury trial, his case would be transferred to that tribunal 
for hearing. Since the power of eminent domain is der~ved from 
the State government, it would be within the power of the 
legislature to waive a jury trial for the condemning agencies, 
in such cases, by its legislative enactment, I would ~uggest 
a jurisdictional amount of approximately $40,000 which would 
be sufficient to cover almost all single family residence 
condemnations and cover both the value of the part taken and 
severance damage claim in almost all street widening cases. 

The tribunal would be composed of three members, 
equal in stature to a Judge of the Superior Court who would, 
almost exclusively, hear this type of case. If their docket 
was not sufficiently full to demand all of their time, their 
services might be available by appointment of the judicial 
council to the Superior Courts of various counties during 
periods of extreme case load. 

Since the Judges of the tribunal hear this type 
of case almost exclusively, a lot of time would be saved in 
jury selection, opening statement, qt1alifications, explanation 
of appraisal methods, cross-examination into trivia or issues 
of semantics, final argument, preparation and giving of jury 
instructions, waiting for verdict, polling the jury, and some 
post-trial procedures seeking a redetermination of the credi
bility of the evidence. It would further make it possible for 
an owner to defend an action for the sole purpose of cross 
examining the condemnors appraiser without having to payout 
$1,000 or more to hire an appraiser to prepare an appraisal 
report to enable him to provide "mutuality" in the exchange of 
valuation data in pre-trial or other procedures. Since there 
are three Judges on the tribunal, no one of them can control 
its determinations and since the property owner has voluntarily 
brought himself before the tribunal there is no need for peremp
tory challenges. 

I sincerely believe that if the members of such 
a tribunal are carefully and fairly chosen or appointed from 
differing groups already having familiarity with the problems 
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involved, twice as many citizens can ask for an impartial 
determination of compensation at a fraction of the present 
cost of the system. 

RICHARD',!.. HUXTABLE 

RLH:mc 
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February 21, 1969 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
school of Law 
Stanford University 
Stanford, California 94305 

Dear Mr. DeMoully: 

-,- -- --.-----.~ 

TEL~OffI: 53""55el 

"""'" c.oOC 8'e 

I am returning herewith the pink questionnaire 
entitled Litigation Expenses In Condemnation proceedings 
which I have completed to the best of my ability. Unfortunately, 
I do not concur in the several approaches which the questionn
aire reflects nor do I concur in the rather elaborate pro
cedure which a Stanford University Law Professor whose name 
escapes me at the moment, proposes, which proposal is the 
subject of a rather extensive questionnaire received and 
responded to by me some months ago. 

Any complete and objective approach to the problem 
would probably require extensive study and time, neither of 
which is available to me. However, I will try to set forth 
my views with what I hope will prove to be reasonable concise
ness. First, a word about my background and view point. A 
number of years ago I learned something about eminent domain 
while acting as United States Attorney in the Lands Division 
Office in the San Francisco area. Later I removed to this 
area where I have carried on various eminent domain proceedings 
wherein I have appeared for land owners both in state and 
Federal Courts. I was also City Attorney of Oroville for a 
period of six years and during that time and on some occasions 
since then I have carried on condemnation proceedings on its 
behalf as a condemnor. Consequently, I think that I have a 
reasonable grasp of the problems and the outlook of parties 
in both positions. 

The outlook is vastly different depending upon the 
party. With some obvious exceptions, the economic and 
political power held by the condemnor is so vastly superior 
to that of the condemnee as to make any reciprocal or ~two 
way street" approach to costs unreasonable. For the wealthy 
condemnee, such· reciprocity would be of little moment. For 
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the impoverished condemnee, such a rule would be primarily 
coercive. The problem is accentuated by the fact that most 
people engaged primarily in acquisition for public agencies 
are honestly and sincerely trying to do an objective job. They 
are working within budget limitations. They are usually convinced 
of the fairness and justness of their position and therefore 
find it difficult to be tolerant of the land owner, the land 
owner's attorney and the land owner's appraisers who seem to 
differ substantially with them. The condemnor can and often 
does, in the case of State and Federal Agencies, spend sums 
of monies out of all proportion to the value of the case under 
specific consideration. This can be justified from the standpoint 
of the public purse. The condemnee cannot engage in any policy 
expenditure of money. The condemnation may often be the only 
brush with such a problem which the individual encounters in 
the course of a lifetime. He may, if he is quite unfortunate, 
encounter it several times. The psychology is adverse to settlement. 
The condemnor must have the- property and tends to think that 
his offer is reasonable and the refusal therefore unreasonable. 
The condemnee does not want his property taken, resents it, 
and thinks that the offer is unreasonable and that he is being 
victimized, a feeling accentuated by the additional costs and 
expenses which he must assume or submit to the offer. 

I have great reluctance in setting up a Ksporting" 
method of awarding costs and fees, depending upon the out
come of the case. Again, such items are relevantly insignifi
cant insofar as they might encourage a condemnor to be more 
liberal in making offers, whereas they well could become a 
crushing blow to a condemnee particularly in takings involving 
low value parcels. 

The award of counsel fees and the determination of 
them by a trial judge, is in my opinion, too vague, uncertain, 
and unpredictable as to afford an acceptable solution to the 
land owner's problem. 

I offer some alternative thoughts. 

First, all persons who purport to be real estate 
appraisers should be licensed by the state, should have 
minimum training, educational and other requirements. These 
people claim to be members of a profession. They are currently 
completely unregulated and, in my opinion, this situation 
should be stopped. A state agency set up for this purpose 
should administer compensation. Every agency should pay a 
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fee to the agency, which is otherwise tax supported. It 
should supervise all appraisers ~,d their compensation. 

The condemnor knows about his project and his need 
for land long before the condemnee and certainly before the 
condemnee's attorney who comes into the picture at a l~ter 
date. Usually the condemnor has made some preliminary surveys 
and has some general ideas what land acquisition cost will 
be which information is used for obtaining appropriatiQns 
and other budgetary purposes. In the case of the Division 
of Highways, of course, they have a number of staff appraisers, 
right Qf way agents and other acquisition personnel. These 
people are well trained, have many resources available to them 
and tend to solidify their thinking in terms of acquisition 
and opposed to the condemnee outlook. I would suggest that 
any agency having a staff appraisal and desiring to negotiate 
with the land owner on the basis of the staff appraisal should 
disclose the same and all of the backup material without attempting 
to deal on an arms length basis which is the present practice. 
The suggestion that the condemnor pay a nominal amount for 
the condemnee to obtain the advice of an attorney is a good 
one and I think should be retained. 

A review of a proposed settlement and an outline 
of the rights of a condemnee should not require a fee greater 
than $50.00 in the ordinary case. Any attempt to obtain more 
than that should be justified by the attorney, and passed upon 
by the appraisal agency. 

If this does not result in settlement, and the 
individual desires to proceed in litigation, he should hire 
an attorney at his own expense thereafter and the agency 
should not be permitted to engage the services of the so 
called independent fee appraiser except subject to the 
provisions which are outlined below. If the agency does 
elect to obtain the services of an independent fee appraiser 
it should so advise the land owner's attorney and he should 
likewise be entitled to select an independent fee appraiser 
on behalf of the land owner. Such appraisers would, under 
my view, be licensed and qualified. All sales and market 
data developed by the acquiring agency or by any appraiser 
whether an independent fee appraiser or otherwise should be 
made available for the fee appraiser selected on behalf of 
the land owner. Indeed, I see no reason why all sales data 
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should not be available to all parties at all times. 

If the matter proceeds to trial I would leave the 
costs and charges fixed in the same manner in which they are 
now except only that the costs of the fee appraiser selected 
on behalf of the land owner would be paid by the State as 
opposed to the condemning agency. The amount of L~e fees 
should be uniform and consistent with going rates and if 
necessary approved by the court. Obviously for similar 
time similar rates should apply to the appraiser for 'the 
state as well as the appraiser for the land owners. If the 
condemnor wants two appraisers, the land owner should be en-
titled to two. ' 

Where a condemning agency does not have a staff 
of appraisers, and simply engages a fee appraiser at the 
beginning of its program, all of the information should be 
made available to the land o~~er upon the initial transaction. 
If the land owner wished an independent fee appraiser, in 
such instance, I think he should be compelled to pay the 
initial or a minimum amount, perhaps $250.00, perhaps $500.00. 
Charges over that should be paid by the appraisal agency. 
This might encourage several land owners to get together so 
as to reduce their individual charges. It should discourage 
the frivolous demand of expensive professional time for the 
appraisal of minimum. value paracels. If after the appraiser 
is engaged and his appraisal disclosed, the parties can not 
get together, then I think they should proceed to trial generally 
in the manner first above outlined. 

It is to be noted, that except for additional 
advice, the land owner pays his own attorney. This should 
be sufficient to encourage compromise settlement where the 
appraisers are independent and where their opinions are 
not substantially at variance. It they are, we have the same 
litigation approach as we now have and have had in the past. 

The foregoing proposal may have many hidden problems 
but it represents an approach which I think might be given 
consideration. 

RVB/rom 
Enclosure 

Yours very truly, 

BLADE & FARMER 
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February 27, 1969 

John H. DeMoul1y, Executive Secretary 
California Law Revision Commission 
School of Law 

. Stanford University 
Stanford, CA 94305 

Dear John: 

At my first opportunity I shall attempt 
a more complete response to your request of 
February 20, 1969 with reference to awards of 
litigation expense. My preliminary reaction 
is that the cost and particularly the cost of 
judicial administration may be a consideration 
that outweighs the value or the legislative 
objective with respect to each of the alternate 
methods that are under consideration. 

Sincerely, 

Richard Barry 

RB:gos 

. ~-~-
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February 24, 1969 

Mr. John H. DeMou11y 
California Law Revision Commission 

. School of Law 
Stanford University 
Stanford. california 94305 

Re: Tentative Recommendations of Law 
Revision Commission Relating to 
Condemnation Law and Procedure -
Litigation Expenses in Condemnation 

Proceedings 

Dear Mr. DeMoully: 

As you know, r have been following with interest 
the work of the Law Revision Commission with reference to 
this particular phase of legal practice. 1 have responded 
to earlier questionnaires and I am enclosing my completed 
questionnaire which was circulated with your letter of 
explanation on February 17, 1969. 

There are several points which ! wish to comment 
upon in greater detail. 

(al On the matter of the amount of le9al 
fees being left to the trial court's discretion, and 
furthermore. the trial court making binding awards 
relating to fees between a client and his attorney, 
I feel this is impracticable. It is rare that you 
find a judge who has had extensive condemnation ex
perience either in private practice or in previous 
legal cases. Accordingly. ! feel that judges are 
unable to evaluate properly the amount of time, 
effort, imagination, ingenuity. expertise and sheer 
drudgery in a lawyer's preparation of a condemna
tion case. Some Judges who disagree with the award 
made by the jury might take this opportunity to 
"even up" by reducing the amount of an ward to be 
made for the condernnee's attorneys' fees. 
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(b) I feel that the independent appraiser 
idea is a good one, particularly since 1 have dis
covered that in early stages of negotiations, the 
figures have been developed by the authorities 
themselves or a very ha.,ty "wi.ndshield" appraisal. 
Of course, an attorney representin<3 a condemnee who 
would like to hav€' ali. ttle more but does llot want 
to embark on a full scale course of litigation, 
is in much the same position. If an independent 
appraiser, acceptable to both parties, could be 
requested to make an appraisal, the result might 
be beneficial to all parties. 

However, r do not feel that the appraisal should 
become a commitment by either party or available for 
a judge to impose on a case. I have been stunned by 
some of my appraisers and their approach to real 
property valuation, and I am sure that opposing 
counsel has been likewise. I do not feel that a 
condemnee's or cocdemnor's case should be left 
completely in the hands of an appraise);, because 
this would take a.way one of the important values 
in a jury trial. Either party should be able to call 
the appraiser if he desires, but he should be res
ponsible for the apP1:aiser as his witness. I do not 
feel that a judge Should have the right to call an 
appraiser in a ~iury trial under any circumstances. 

PMJ:slw 

Enclosure 
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February 27 • 1969 

Hr. John H. OeHoul1y 
Execut ive Secretary 
California Law Revision Commission 
Schoo I of Law 
Stanford University 
Stanford, Cal ifornla 94305 

Dear Hr •. OeHoully: 

Re: Litigation Expense In 
condemnation proceedings 

I have received your letter of February 17 and am 
enclosing my questionnaire in response thereto. 

TELi£IP~"'£ 

.. {~n72 

AREA CODt ~13 

I conmend you for bringing this matter to the fore. 
While It Can be reasonably argued that there are other 
matters of equal or greater proport ions such as access 
denial. moving expenses. stultification of property use 
years In advance of condemnation resulting from advance 
announcement. and non;..compensab i I Ity of no i se. dust and 
fume s a r I sing f rom ope rat. i on M the pub Ii c works upon 
another person's land. your. subject of inquiry seems 
to me to be the more fundamenta I • 

I hold to the view that litigation expenses are the 
more fundamental for two principal reasonSt 

I. Adequate advice and representation are 
Indispensable for the protection of the owner's con
st i tut iona I rights to just compensat ion. The fear of 
attorneys' fees. and the use of attorneys. wouldbe 
great 1 y arne I I orate d. The use of prope r counse I wou 1 d 
be encouraged if reimbursement of 1 itigation expenses 
were adopted. 

2. Just compensation is the goal. Just com
pensation. less 1 itlgation expense, does not equal just 

-" ,..-. , 
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compensat ion. 

Whi Ie as my quest icnna i re indicates. I be 1 ieve : 
there might be some increase in 1 it igat ion if expense 
reimbursement were adopted. I believe that it would 
not be overwhelming in magnitude. There are many . 
reasons for my belief that the increase would not be 
great, but I ·shall mention only the delay. time and 
energy consumption, and dislike of I it igat ion. Attorneys 
do not promote I j t i gat ion. if the re be any increase 
In litigation it would be more than justified by the 
enhanced 1 ikel ihood that persons be ing Involuntarily 
depriveq of their property were receiving just com
pensation therefor. 

As a lawyer who spends most of the days of the year 
in courtrooms trying .condemnation cases before juries 
and who talks toOlS many people about their attitudes 
towards condemnat ion Q:her than those 1 ikewise engaged, 
I can tell you that. state-wide we lose'as many as a 
half dozen Jurors off a panel because they express the 
conviction that eminent domain is unfair and unjust. 
In short. we presently have a system that in our opinion 
does not work in most cases and which to my observation 
a substantial portion of the public realizes. 

I hope you will see fit to continue your Investigation 
of this problem and wi II come forth with a plan which 
will gain legislative approval for expense reimbursement. 

Let me again express my appreciation of the work 
that is done by the Commission. 

Sincerely your 

/11~ C ,.::.e.t,. ~. """",/ "'-. 

// -7~~OLD A. FADEM 
. / fOr 

FADEH AND KANNER 

JAF/ms 

.. , 

- :: 
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G. J. CUMMINGS 
~h!OI"E!38rONAI.. F.NBIN:£(;R 

t..,ICENSi: NO. M. C. 2"'24 

&4a C:ARI,..:!i:i70N A.v£NUE 

OAKl.ANO. CALI"'ORNIA 904r;.10 

CALI •• L~w REVISION COMMISSION, 
SCHOOL 0, LAW, STANFO~D UNIVE~SITY. 
STANFO~O, CALIFO~NtA. 94305. 

ATT:~~.JOHN H. DEMouL~ 

IN A ~£CENT LAW-~EVISION 

COMM£NT I U~GEO THE SET-U~ OF THE LAW Bt 
~£VISED SO THAT THE CONDEMNO~ SHOULD BE 
LIABLE ro~ ALL LEGAL COSTS. 

THE ENCLOSED ~E.S-CLI~ IS A GOOD tx
AU~LE or THE COSTS INVOLVED AND, FO~ A 
SMALL ~~OPE~TY OWNE~ IT MIGHT 8E JUST 
~LAIN CONFISCATION. 

Peralta-Jr. 
CoHege . tand 
Ac:t.ioll 

SI NCE~ELY you~s 
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California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

March 12, 1969 

Attention: John H. DeMoully, Executive Secretary 

Gentlemen: 

~t the regularly scheduled meeting of March 8, 
1969, of the Committee on Governmental Liability and 
Condemnation, the Law Revision Commission's tentative 
recommendation No. 65 regarding "Inverse Condemnatiol\, 
Privilege to Enter, Examine and Survey· was discussed and 
the following was unanimously agreed upon: 

A. The proposed amendment to Code of Civil Pro
cedure Section 1242.S, subdivision (a), was acceptable 
with a slight modification; to wit, substituting the 
following in lieu of the last two lines of the proposed 
section: ", •• reasonably related to the purpose for 
which the power may be exercised.-

B. As to the provision in Section 1242.5, sub
divisions (b) and {d} regarding attorney's fees, the 
Committee feels this is of such general import that the 
Subject of attorney's fees should not be treated separately 
from the general problem and should, therefore, be deleted, 

Discussion was held on your questionnaire 
entitled "Litigation Expenses in Condemnation proceedings." 
It was unanimously agreed that this issue is of such- -
import that it merits further study, and ~~is Committee 
takes this position without expressing, at this time, 
whether or not it is dissatisfied with existing law. In 
this connection, it was agreed that tile individual members 
of the Committee, as individuals, could, if they so desired, 
complete and return your questionnaire simply by way of 
expressing their personal views on the problem and not in 
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any sense reflecting tbereby Committee action one way 
or another. 

Very truly yours, 

GCH:mm 

~c: The State Bar of California 

/ 
J 
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RICHARD BARRY 
COU'RT COMNISSIONI£R 

EXHIBIT XIV 

III NOATH HIl.1.. STREET 

LOS ANGELES. CAlifORNIA 90012: 

March 12, 1969 

JohDB. DeMoully, Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford University 
Stanford, california 94305 

Dear John: 

'1'h1s letter supplement. my recent response to your reques'~ 
ot Pebruar, 20, 1969. I have reviewed your circularized letter 
ot 1I'ebruazty 11, 1969 and also the que.t1onnaire. In my opinion 
there .. y be no escape from the inherent complicatlons ln any 
schelle to detray professlonal litigatlon costs. Profe'ssional 
tees, as costs, invite controversy, particularly When the expen~e 
is incurred by a party who is unconcerned with the aBlOunt there,:)f. 

Propo.al. to defray these expense. have frequently been de
bated by the Conferenoe of Bar Delegate., and have been referred 
to Conterenoe ca.m1ttees for further study, and such coaa1ttees 
s ... to tind it difficult to recommend leg1s1ative .01ut1ons. 
Several .. solutions on the subJect (1ncluding one that referred 
to condemnation procedures) were before the Conterence in 1966. 
They were referred to a committee for study and for further study 
in 1961 and again in 1968. You are probably talll1liar with these 
studte.. In 1969 the coaaittee might report that the subJect is 
being studied by the Law Revision Commission. The enthusiasm 
over the idea that so.eon8 other than the client will pay the 
attorney tee usually diminishes in the face of ethical, public 
polioy and other question.. Also. there is the usual expression 
ot fear that the long term ettect lIight reduce fees so that IIl1n1mums 
(if schedules are adopte.) w111 soon become JIIIX,l!1.IIIs. 

In your Circularized letter of 1I'ebruar, 11. 1969, you ask 
whether attorney fees in condemnation proceedings Should be tres,ted 
in the .... manner as in dOllestic relations and in Vorlalen's Corupen
ution oases. Assuming that etorneys are tully faa1l1ar with tllol 
manner in Wbich fees are fixed in such cases. it .. y be that their 
answers will reveal the futi11ty of attempting to resolve anythl~ 
in this disputed area of fee allowances. /' , 

In Vorklllen t s Compensation eases, as you know, attorney' teea 
are not assessed agalnst an opposing party- The only exception ~s 
that fees are assessed against a defendant wbo is neither lnBu~ed 
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nor bas quallfied as a self-insured. The reason for the exception 
is the collection problem. The large volume of litigated cases 
actually represents a very small percentage of the total cases in 
wh1ch compensation is pald. Voluntary payments are the rule and 
therefore usually do not require legal servlces. In the litigated 
cases there ls a determlnation as to the reasonableness of the 
attorney fees, but that ls for the purpose of establishiQ; the 
allOUnt of the attorney's lien on the employee's award. During more 
than 50 years since our Workmen's Compensation laws were flrst 
enacted it ha~ often been urged that injured employees are not 
fully compensated 1f they cannot defray tbe expense of tbeir attor
neys. Legislatlon to provide for legal expenses has never succeeded 
because it has generally been conceded that assessment of tees against 
defendants would lncrease the litigation in that area; to an extent 
that might change the entire system from one that is largely self
operational to a costly public mon1toring system. Significantly, 
most employees' attorneys have not favored such legislation because 
it would subject the reasonableness of a tee to an adversarial pro
ceeding. Presently the determination of "reasonableness" ls wlth1n 
the attorney-client context. This is lllustrated by Ethlcs Opinion 
Ho. 278 (1963) Of the Los Angeles Bar Assoc1ation which bolds that 
1t an attorney applles for an lncreased fee, he has the duty to ad
vise h1s client tbat he may obtaln other counsel and ~ppos. the 
1nc.reaae. 

In 1949 workmen's compensatlon leg1slation was enacted to pro
vlde reimbursement of medlcal servlces incurred tor the purpose ot 
prov1ng an employee's contested case. In 1959 the leg1slat10n was 
expanded so that th1s type of litigat10n expense ls allowed regard
less of whether the employee is successful 1n h1s 11t1gat1on. As 
salutary as these provisions may be lt has been d1ff1cult to conta1n 
tbe costs or the controversies over the reasonableness of charges 
for forenslc medlcal servlces. 

Us1ng domest1c relatlons cases as an analogy does not seem to 
offer very much ass1stance e1ther. Attorney fees are very often 
agreed to by attorneys ln property settlement agreements or by 
stipulation; or flxed by the court on default. In those cases where 
tbe court is called upon to f1x a contested fee, then the f1nancial 
Circumstances (usually unpromising) 1s a conslderation that seems 
to dominate the usual factors which would otherwlse be conaidered 
1n f1x1ng fees. Another cons1deration ls that until a divorce 1s 
final the source of funds 1s the equally owned community pr4perty, 
1nclud1ng income. 
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As we know, a reasonable fee depends on factors such as age, 
experience, ability, result achieved and time spent. We know 
this from reading our appellate decisions, although it has not 
been possible tor them to tell us how much weight should be given 
to each tactor. All mater1al factors must be considered. For 
exallPle, it 1118y be that an inexperienced attorney bas spent a great 
deal ot time on a case and the only benefit to him 1s his experience, 
while in another case the experience and ability of the attorney 
1118y be such that he has earned a liberal fee tor quickly concluding 
a case. If these factors are maintained within the attorney-client . 
relationship they rarely become a disputed issue, nor do they mater
ially affect the litigation volume. It a cllent does not have to 
pay, and belng unconcerned with the amount 80meone else bas to pay, 
then dlsputes over the amount of such tees are inevItable. Some
tlmes such dlsputes lnvolve the search of a file that would other
wise be contldentlal and the calling ot witnesses on such distaste
ful subJects as the abl11ty (or lack thereot) ot the attorney. 

The dlfficulty with the offer and acceptance method of tiXing 
attorney tees arises from the tact that the best offer or the con
demnor may be reflected by the abllity of the opposlng attorney in 
the course of negotiations. Furthermore, the offer and acceptance, 
including the "Jurisdictional otfer" reqUirement, attellPts to take 
into account the "reSUlt achieved" factor by lsolating it from other 
factors which have always been of conslderation in fiXing fees. Some 
attorneys may teelthat .it 1s inappropriate to have their fees fiXed 
on that contingency and do not want either to have that kind of a 
financial interest in a lawsuit or have the oppOsing party or the 
court meddling, so to speak, in the fLYing ofthe1r professional 
fees. At least,these have been some of the reactions considered 
by Conference Resolutions Committees. 

You have asked that I express an op1nion on whether the condem
neels litigation costs should be reimbursed, and I reluctantly con
clude that more problems would be created than would be solved if 
reimbursement is allowed under any of the methods or c1rcumstances 
under considerat1on. Also, the added cost of administering the 
disputes arlsing therefrom, although d1fficult to estimate, would 
seem to be of crucial importance. There 1s also a real possibility 
that instead of making O8ses more negotiable they would become less 
negotiable if the value of the attorney's services 1s to be· a dis
puted item. IVen if the item could be separated so that the dispute 
could be resolved Without endangering the settlement ot the principal 
issues, there would still be litigation and the additional expense 
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of administering disputes arising therefrom. A reluctance to agree 
on the value or extent of professional services, particularly when 
they must be paid from public funds, is not unlikely, as we know 
from our experience in cases on abandonment. 

It is easy to agree that all unwilling sellers of real property 
should be afforded all necessarJ means to insure an economic venture. 
However. I believe we should avoid an lncreased expenditure of pub
lic fund.s for lltlgatlon for the purpose of ascertaining an "informed 
discretion" to pe1"lll1t us to allow other public fund. to defray costs 
of lit1gation. I believe we must consider the actual costs of Judi-" 
c1&l administratIon and the fact that no more than a token portion 
thereof 18 ever assessed to a litigant. Any "litigation avoidance 
concession" by eIther party is largely unrelated to the enormous 
costs of maintain1ng our courts. In this respect I do not recommend 
any increased court costs to litigants, but I do feel that a realis
tic approach to any scheme tor the allocation of expenses requires 
scee consideration of all of the economics that are involved. 

Any considerations such as moving costs, if they deter litiga
tion by means of more attractive offers, probably reduce ultimate 
expenditures. In the same category would be bonus payments over 
market value where values have been depressed by a public use, as 
in the case of airport runways desIgned for Jet aircraft. Granted 
the authority to make payments of this kind. a condemnor should be 
able to head off a lot of litigation Which otherwise tends to beccee 
vexatIous and expens1ve for all concerned. 

My attempt to evaluate the suggestIon that the condemnee be 
permItted to demand an "Independent appraIsal" is somewhat tentative 
because I do not fully understand the procedures that might be con
templated. in order to achieve a pract1cal result. ~ere would have 
to be a knowledgeable agreement on the 1mpartial1ty of the appraiser. 
Otherwise, there would be another d1spute whIch could not be resolved 
without coming before the court. 'l'l1e court probably could not re
solve the question unless a large panel of impartial appraisers were 
made available on a regular basIs. Also. there might be a tendency 
to suspend all negot1ations to await the 1ndependent appraisal, and 
then negotiations might become frozen upon receipt ot the independ
entta opInion if the opinion 1s unacceptable to one side. A com
pletely honest and impartial appraiser might end a lawsuit, but he 
also might end up 1n court 1n place of the appralser who will have 
been discarded by ODe sIde. In particular cases an 1ndependent 
appraisal can be a useful tool and a means for avoidIng tr1&ls. How
ever, if the idea 18 to have such an appraIsal, or the right to 
have one in the case of each pub11c purchase of land. then I am of 
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the opinion that It would not be practlcal and would not have an 
overall economic justificatlon. 

To sum it up I thlnk we MUst take into account the increasing 
demands on our courts. The crimlnal cases have been increasing 
so significantly that available faci1itles for the adjudication 
ot civil disputes have been decreasing at an alarming rate. Here 
we are dealing with civil cases that have priority over all other 
civil cases. Anything we attempt to accomplish by way ot addition-
al Judicial determination of eminent domain matters w111 bave a 
dIrect effect on the balance of all clvil tr1al ca1endars--whlch 
are already backed up with an ever-increasing amount of delay. At 
least that is the way it 18 here. Other urban areas must have the 
aame problem. For these reasons and because I believe it is econom
ically sound from the pub11c standpoInt, I hope you will duly consider 
any substantive or procedural changes that w111 bring about any 
balance that may be needed to achieve negotiated settlements in the 
nature of the open market transactions they are supposed to simulate. 
In other words, it the 1aw8 of the market place need changing to keep 
theae real.estate transactions where they rightfully belong, then 
any needed changes should be considered. There will always be liti
gation 1n this area but It should not be the framework for the solu
tion of all problems. I hope you wl11 defer consideration of any 
procedures that seems to promlse either addltiona1 Judlcia1 deter
minations of secondary dlsputes or the possiblllty ot more litigation. 

With best regards. 

Sincerely. , 

Richard Barry 

RB:les 
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EXHIBIT XV 

OFRCE OF CITY ATTORNEY 

CALIFORNIA 

March 13, 1969 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 93405 

SAMUEt.. GOR1..1CK 
CITY ATTORNEY 

EI.DOH V. SOHA 

RLC-HARtI L. $I£G, JIt. 

VINCENT STEFANO. JR:. 

O£PUn 

Subject: Litigation expenses in condem
nation proceedings 

Gentlemen: 

Reference is made to your memorandum of February 17, 
1969, subject as above. 

We have reviewed your transmittal in the light of 
considerable experience in the field of eminent domain 
and we are emphatically opposed to any scheme Which 
would permit a condemnee to recover attorneysf fees in a 
condemnation proceeding. A large and growing percentage 
of the time of the courts is spent in the trial of pro
ceedings in eminent domain, and in the event condemnees 
could recover their attorneys I fees it would become vir
tually impossible to settle these cases on a reasonable 
basis and much more court time would be occupied in try
ing them. 

With respect to the matter of recovery by defendants 
of their appraisal costs a more plaUSible case can be made. 
Any such provision would have to be carefully worded so 
as to prevent mulcting of the fisc. 

Several years ago the writer tried one condemnation 
proceeding in which two well known appraisers, acting 
for clients of very substantial means, worked over a. 
period of months to appraise two parcels of property, 
and on cross examination it was developed that their work 
included the making of a survey in which one of the ap
praisers operated the transit and the other was his 
chain man. The appraisers who appraised the same prop
erties for the condemning body did their work, and it 
was thorough, in a small part of the time allegedly spent 
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by the appraisers for the property owners. 

If appraisal fees are allowed to defendants in these 
cases we may confidently expect that the work of the 
property owners' appraisers will be incredibly thorough 
and time consuming and appraisal services for both con
demnors and condemnees will become more costly. 

We are therefore opposed to any allowance either of 
attorneys' fees or of appraisal fees to defendants in 
condemnation proceedings. 

EVS:lh 

Very truly yours, 

SAMUEL GORLICK 
City Atto~/ 

By h..Jo,/~/ 
Eldon V. ~r 
Assistant City Attorney 
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March 14, 1969 

Mr. John H. DeMoully 
Executive Secretary 
Schoo 1 of Law 

EXHIBIT XVI 

IJ8 weST SECONO STREET 

CHICO, CALIFORNIA 95926 
'Tt!:L.IltPOHOHII!: (aI8) 3 .. '-7aee 

Staqford Univers i.ty 
Stanford, California 94305 

Dear Mr. DeMoully: 
Re: Litigation expenses in 

condemnation proceedings 

I appreciate your forwarding me the memorandum and Question
naire concerning litigation expense in condemnation pro
ceedings. 

I have enclosed my response which, as you will note, is only 
partially answered. On the third page I stated why I have 
left some of the questions lmanswered at this point, but 
would be glad to participate in any round-table discussions 
looking toward a reasonable approach to determining the 
amount of attorneys' fees or expenses, or a basis for 
determining them, if they are to be awarded to the condemnee. 

It was a pleasure to meet you in San Francisco and I do 
hope I can attend more of the Commission meetings. 

Very sincerely, 

Reginald M. Watt 

RMW!eje 
Enclosure 

. ' .. 
.. .., --'., 

.;' 



P. DENNIS KEENAN 
A'tTORNI!I'f 

California Law Revision Crnrrmission 
School Of Law 
Stanford University 
Stanford, California 94304. 

April 22, 1969 

Re: Possible Revisions In The Condemnation Law 

Gentlemen: 

The Pacific Lighting System is again appreciative 
of the Commission's solicitation of its views concerning 
possible revisions in the condemnation law. We have completed 
the enclosed questionaire ''''hich you directed to us, and we 
accept the Commission's invitation to provide further defini
tion to our views on the subject of reimbursement for expenses 
incurred in condem!"lation litigation. 

The very fact of the Commission's inquiry into this 
field suggests some di_scomfort with the law' s present failure 
to provide for reimbursement of litigation expenses and the 
probable feeling that. thi.s failure violates the constitutional 
concept of "just compensation" to the condemnee. No one can 
deny the existence of these litigation expenses, nor can it be 
refuted tha.t in many cases th2se expenses constitute a sig
nificant sum. Yet, t:his phenomenon of nonrecovery of liti
gation expenses is not I1ni.que to the condemnation field. The 
law also promises the personal injury viet.im, or the party 
whose contract has been breached, "full and fair" compensation 
for the wrongs done to him. Yet, as soon as that litigant 
retains an attorney to pursue his claim, it is probable that 
his recovery will be reduced anywhere from 25 to 40%, and this 
diminution is clearly not recoverable. Thus, in these fields 
as well, the law's mandate of "full compensation" is somehow 
transformed into "60 to 75% of full compensation." 

These analogies to other fields are not cited merely 
in an effort to preserve symmetry; rather, these examp~es 
simply illustrate that the almost-uniform policy of the law 
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requiring a parLy t:o b0a.:c h.i'~ \:-JV/11 ('ost:s cf litigation must 
rest upon some firm .basis ~ l-~OW2ve:t" I we y;ould net subscribe 
to the CommissiclTI! s expla:l~tiv~)n that. '! ~ • the expenses 
incurred in connection ~Jjtb COnde'11rL"tion proceedings are a 
reciprocal conFiderf,tioJ1 andi ha~, 1"",,'ing each par-ty to bear 
his own expenses is 'fair 1 ," I t is difficult to perceive how 
the concept of "fairness· is served when a party is obliged 
to incur substanti.al costs in pursuing his claim simply 
because the respon.sible pa-Lty is incurring similar litigation 
costs, Rather, the rule of nom-'2cDvory of litigation expenses 
reflects the law's awa.rGl1ess that dj_sputc:d issues or facts 
are an intangible commodity unt~\l the::i nave been determined 
by the judge or jury, Pr:o.r t<;, thclt time the pclrties in 
dispute have their own opinions cilld conclusions concerning the 
appropriate la.1 and critj_cal :acts involved in the case, As 
might be expected, each part_i.e:;' evaluation is influenced and 
shaped by his own interest, ilnd thug t_he parties' pOSitions 
are often widely seperated, The fact t.hat there is a sig
nificant disparity between the conclusions reached by the 
litigating parties does !lot I>:ean that these opinions lack 
conviction. On the contrary, each of the disputing parties 
is firmly convinced that: his po!';ition is correct, and that 
his adver$arY'$ conclusion is in error. This illusion is not 
corrected until the "true facLs" are finalized in the jury's 
verdict or the court's decision_ 

When seen from this perspecti.ve, it becomes clear 
that the present rules direct.Lnry nonrecovery of 1 i tigation 
expenses serve a useful purpo'le ill the Jaw. If each party 
realizes that the expense of f'st.d)115l;ing his version of the 
"truth" will be nonrecover"ble, then "" .. cl1 party must moderate 
his position in recognition of "hE' fa,;t; that "t_he game might 
not be worth the candle." Tbus 1 the [..re,,;ent ru1 es barring 
recovery of attorney's feesi!l ID:)'O<: tY?E'S of litigation merely 
implement the valid public 1':·o1i,:;v of ;)romc,tincI compromise. 

The critics of the pzesRnt rules state only half 
<">f the case when they urge that ."")rdernnors compel land 
owners to discount the fair value ('f their property by the cost 
of anticipated litigation expenses, This argument assumes 
that the true value of the c.'1.'cmertv is a sinqle amcunt which is 
easily re::::ogniza_ble to both' partie;:' trcm the-outset. This 
simplistic approach fails t~o rec:ogni ze thC1.i: opinions of a 
property I s value may vary considerab ly, even among exper·ts. 
While the condemnee :nay be obli.ged to revise his evaluation 
in light of a "1i tigatj_on avoidance ccnsession", the condemnor 
similarly must increase his judgment_ concerning the property I s 
value in order to reflect hh; anticipated expenses of litigation. 
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As a result, compromise b2comes possible. If the rules were 
changed to permit recovery of such expenses by either party, 
a valuable incer:ti ve for compromise would be lost. If the 
rules were al tere~' to permi.t recovery of litigation expenses 
by condemnees only r the bargainir~g position of condemnor's 
would be seriot.:.sly impoired,~ 

For these reasons, the Pacific Lighting System urges 
the Commission to wit!1hold any recommendation for change of the 
present rules for nonrecovery of litigation expenses. 

Very Lt'uly yours! 

P. Dennis Keenan 

PDK:sa 
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O'NEILL, HUXTABLE & COSKRAN 
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L..OS ANGELES .. CAl.IFORNI'" 600011 

April 18, 1969 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Attention: John H. DeMoully, Executive. Secretary 

LESLIE: R. TARA 

or COUN5.EL. 

Re: Recommendation for Arbitration of 
Just Compensation in Condemnation 
Procee~ings 

Gentlemen: 

I have received and reviewed your Recommendation 
No. 2 as revised March 26. 1969. 

Although there is much to be sai<;i in favor of having 
the arbitration pJ:ocedure available· in determination of just 
compensation. I very sincerely doubt that it, will be used 
in cases where both sides are represan.ted by experienced 
attorneys and I fear that over zealous .. representatives of public 
agencies will use the i;lgreement to arbitrate as a device to 
discourageunre:flresented property owners from employing either 
an attorney.or an appraiser, to waive their right to a jury 
trial, to consent an apportionment of costs which otherwise 
could only be imposed on the condemning agency. 

I am further. dismayed by the langU:age in proposed 
Section 1273.05 that, "The effect and enforceability of an 
agreement. authorized by this chapter is not defeated or impaired 
by contention or proof by any· party to 'the agreement that the 
person acquiring the property pursua.'lt to the agreement lacks 
the power or capacity to take the property by eminent domain 
proceedings." 

I firmly ,believe that this law, if .enacted will 
require most condemnation lawyers to become experts in actions 
brought to rescind agreements to sell and arbitrate on the 
grounds that such were fraudulantly obtained by over zealous 
right-of-way agents or Were contracts of adhesion signed by 
property owners who thought they were only agreeing to an 
alternative procedure wit.hollt forfeiture of legal rights in 
judicial proceedings. 
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I do not believe that any provision authorizing 
agreement to arbittate snould, as a matter of public 'policy, 
allow the acquiring agency to solicit the agreement of the 
property 'owner that the property owner would share in the 
cost of arbitration or which would precLude a property owner 
who sUbsequ~ntly employes an attorney from being released 
from the effec't of that agreement prior to determination 
by the arbitrator. 

One reason why I believe that experienced condem
nation attorneys would not allow .their clients to consent 
to arbitration is a method by which arbitrators are appointed 
under Section 1281.6 of the Code of Civil Ptocedure~ I do 
not feel it appropriate in a condemnation case, that the 
judge would be permitted to nominate arbitrators frOm a list, 
compiled by a governmental agency. Secondly, I do not feel 
it appropriate that the parties should have no opportunity 
to object to one or more of the nominees. If the arbitration 
act becomes applicable to condemnation cases, I believe that 
Section 1281.,6 should be amended so as to preclude, the 
court's nomination of a,rbitrators from lists compiled by 
governmental agencies; and, in single arbitrator situations, 
to pertn.it each side to file objections to as many as two of 
the five names nominated by the court'. Incases' where the 
agreement calls for more than one abritrator, the number of 
names to be nominated by the court would be enlarged so the 
total number of names is at least six greater than the number 
of arbitrators to be appointed and each side would have the 
rights to object to as many as three of the persons nominated 
by the court. 

I feel that the objection procedure is necessary 
since I observe that many persons are convinced that there is 
a commitment to concepts of value on the.part of others in 
the field,whether those other persons be attorneys. appraisers, 
or judges. It would be very regreatable if an attorney advising 
a client as to.whether or, not he should sign an agreement to 
arbitrate, were unable to give him any abso~ute assurance 
that the deck could not be "stacked aga ins t him." 

, In practice, I have observed that certain public 
agencies will never waive a jury trial until they are abso
lutely certain of who the judge will be., .. I assume this is 
true, because there may be some judges who are not completely 
impartial as a result of some past experience with the public 
agency in question. This is one of the reasons why I believe 

, '.: 



California Law Revision Commission 
Attention: John H. DeMoully 
Page 3 
April 18, 1969 

the agreement to arbitrate will not be used by condemning 
agencies unless there is a substantial benefit to be gained 
over and above the mere avoidance of jury fees or the 
"uncertainty" of jury verdicts. 

I am also critical of the arbitration concept in 
that it would seem to per fer the single arbitrator mode of 
determination under Code of Civil Procedure Section l282(a). 
In condemnation cases. in particular, I believe in decision by 
pragmatic discussion after the advocate's arguments have 
been heard. There are many elements indicating the presence 
or lack of value, or the reality or speculative character of 
damag:es, that seem far~fetched to one judge yet·quite real to 
another. I believe there should be at least three arbitrator's 
so that the case is tested by discussion in the determinative 
process itself. 

On February 20; 1969 I wrote to you a l.etter relating 
to your condemnation expense study. In that letter I made a 
suggestion relating to a three judge tribunal procedure which 
would be applicable in cases where the property owner was 
willing to limit his maximum recovery and would waive a jury 
trial. I believe that such a procedure would,fllifill many of 
the purposes intended by your arbitration proposal, would not 
be dependent upon the agreement of both parties, and. would 
provide a remedy for many small claimants who do not now get 
a chance for a judicial review of the condemning agency's 
appraisal. 

RLH:mc 
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April 25 , 1969 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Attention: John H. DeMoully, Executive 
Secretary 

LESLIE R. T .... AR 

Re: Recommendation for Arbitration 
of Just Compensation in Condem
nation Proceedings 

Dear John: 

Thank you for your letter of April 23, 1969. I 
believe the economics you suggest is a compelling argument 
in favor of my belief that a substantial portion of the condem
nation case load could be more efficiently disposed of bya 
speciali:zing tribunal. At any given time you can find the 
time of at least five trial departments being consumed by. 
condemnation cases in Los Angeles county alone. At least two 
such cases are on the jury trial calendar in Department 1 
every day. I believe that a specializing tribunal could 
handle at least one~third of this case load and a'similar pro
portion of case load of at least two or three other counties 
and still have enough,time left over to hear numerous cases 
Where the property owner, under present procedures, are 
economically squeezed out of the remedy to which the constitu
tion says they are entitled. 

My plan offers. the, additional incentive that it does 
not require constitutional amendment and is still not dependent 
upon both parties voluntarily accepting the procedure. 

My primary objection to the arbitration suggestion 
is that if a single arbiter is not to be suspected of being 
bias, he will most likely be inexperienced. In such circum
stances it will still cost just as much money and take just 
as much time to prepare for trial, educate the arbiter, and 
persuade him. Worst of all, if the arbiters determination 
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favors either one of the parties, the other will suspect that he 
was denied a fair trial, and, if the determination is an obvious 
compromise, both will suspect that the arbiter abdicated his 
duty. 

I have on several occasions, for one reason or another, 
waived a jury in a condemnation case and tried the issue of 
fair market value to a single judge. In only one such case 
where I was able to establish that the basic premise upon which 
the other side's witnesses had based their opinions was abso
lutely false, was the verdict one where all parties felt a 
just result was reached. In all other such cases the verdict 
was identified by one party or the other asa "gift of public 
funds" or a "confiscation of private property." 

I have also represented many property owners who 
received compensation which was substantially less than that 
that they had hoped to recOver. "\'lhere the determination was 
one of the multiple intellect of the jury, most have felt that, 
at least, they had.had a fair trial. 

In short, I feel that although we should strive to 
do justice, it isequal.ly important that ,the people whose 
rights are adjudicated s'hould believe that justice was fairly 
administered. 

I also believe that YOl1have completely failed to 
appreciate the probable cost of arbitration procedures. I have 
sat as an arbitrator for the Ame.rican Arbitration Association, 
without compensation. I can only do so because the type of 
case they have asked me to hear are those that can be disposed 
of in one-half day or one day at a maximum. 'If I were asked 
to sit as an arbitrator in a case which would take five, or six 
or ten days to hear,I would be required to charge a substantial 
fee for those services. The arbitration association, through 
the levy of its fees and charges would have to recover its 
cost of administrative staff, and provision 'of hearing rooms 
and other facilities. It is my understanding that the fee 
charged for the filing of apatition'for arbitration is already 
substantially higher than the . fee .charged for filing an action 
in the Superior ,Court. 

Perhaps the obvious.solution to the above is to 
assume that inexperienced, and perhaps unqualified arbitrators 
will be used and that the hearings will be heard in improv.ised 
surroundings. ' 

; i"'" , 
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All things considered, I can only conclude that a 
determination of fair market value that will be regarded 
as fair and just by all parties will have to be made by 
experienced and qualified persons in a dignified proceeding 
and th·at· the only effective ""ay to save money is to· cut 
down the time that it will take for the case to be heard. 

RLH:mc 
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