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# 36 3/20/69
Memorandum 69-61
Subject: Study 36 - Condemnation (Condemnetion for Exchange Purposes)

Attached as Exhibit I is a draft statute that incorporates the

staff's recommendations relating to condemnstion for exchange purposes.

Also sttached is a background research study on substitute condemnation.

The draft statute is based on the assumption that the resolution of
necesslty in & condemnation action will be conelusive on the iessue of

necessity but not on the issue of publie use,.

Respectfully submitted,

John H. DeMoully
Executive Secretary




Memorandum 69-61
EXHIBIT I
DRAFT STATUTE=-=-CORNDEMRATION FOR EXCHANGE PURPOBES

Section )., BSection 1238.8 is added to the Code of Civil
Procedure, to read:

1238.8, Where a public entity acquires property for a public
use and exsrcises or could have exercised the right of eminent domain
to acquire such property for such use, the public entiiy may exercise
the right of eminent domein to acquire such additional property as
is reasonably necessary to provide access to an existing public road
from any property which is not acquired for such public use but which
is deprived of access to a public road as a result of the acquisition
by the public entity.



Sec. 2. Section 1238.9 is added to the Code of Civil
Procedure, to read:

1238.9. If a public entity 1s required by agreement or by
2 Judgment in a condemnstion action to relocate any street,
road, highway, railroed, cenal, public utility facility, or
other property subject to or devoted to pu'biic use, the public
entity may exercise the right of eminent domain to acquire such
property as is reasonably necessary to permit it to coeply
with such agreement or judgment.

-



Sec. 3. Section 1265.3 is edded to the Code of Civil
© Procedure, to read:

1265.3. (a) As used in this section:

(1) "Necessary property” means property to be used for
& public use for which the public entity is authorized to
acquire property by eminent domain.

{2} "Property to be exchanged” means property to be
exchanged for necessary property.

(b) A public entity mey acquire by eminent domain
property to be exchanged 1f:

{1) The person with whom the property is to be exchanged
has agreed in writing to such exchange; and

(2) fThe property for which the exchange is to be made 1s
devoted to or held for some public use for which the power of
eminent domein might be exercised either by the person with whom
the property is to be exchanged or by the public entity that ie
acquiring the property to be exchanged.

(¢c) A public entity may acquire by eminent domain property
to be exchanged if:

{1} The person with vhom the property is to be exchanged
has agreed in writing to such exchenge; and

(2) The property to be exchanged is to be exchanged for
property needed for a public 1mprovément and is adjacent to or
in the immediate vicinity of the public ilmprovement and & signifi-
cant economy in the acquisition of the necessary property cen be

effected by making such exchsnge.
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(d) If the public entity has adopted a resolution of
necessity which containe an express finding that the property
to be exchanged ls necessary for the purpose specified in
subdivision (b), the resolution is conclusive.

(e) The public entity has the burden of proof to establish
the facts that justify the taking of the property to be exchanged
under subdivision {c). However, if the public entity has adopted
a resolution of necessity which contains an express finding that
the properﬁy to be exchanged ie necessary for the purpose
specified in subdivision {c¢), it i presumed thet the taking of
the property to be exchanged is justified. This presumption
is a presumption affecting the burden of producing evidence.

{(f) This section does not limit any authority a public
entity may have under any other provision of law to acguire
property for exchange purposes nor does 1t limit any authority
a public entity may have t0 acquire, other than by eminent

domain, property for exchange purposes.

-b-



§ 15858

Sec. . Section 15858 of the Government Code is repealed.

+5868+--Whenever-property-whteh-in-devobed-so-or-held-for
sens-pther-publie-use-for-wiieh-the-pover-of -cninens-domagn-nay
be-auereiged-in-taken-fer-siate-purposes~-pursuani-se-1his-party
vith-the-eonsent-of~the-person-ar-agency-in-eharge-of-sueh-other
pubike-usey-the-board-may-eendcma-other-real-preperiy-and-exehange
t#b-with~-puch-other-parosn-or~ageney-£for-ike~-real -prepeyiy-to.be
inken-fer-state-purpesody--Fransfer-af-the-properiy-ce-asquived
shal}-be-Bade«in-aeeordance-vwith-she-piipulation-entoved-inke
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§ 30405

Sec. 5. Section 30405 of the Government Code ie repealed.

30406~ ~-The-departuent-nay-eondenn-and-takey-in-foe-or-othervine
as-the-authority-determinesy~-in-4he-nane-of-the-Sintey-pursanni-io-oF
in-conjunetion~with-any-other-proccedings~-at-any-iine-brought-pursvant
$o-thig-ariielay-any-recl-preperiy-aonsidered-neeaseawy-fow-the-pur-
pose-ef-axchanging-it-for-ether-~real-properiy-to=-be-used-for-any-of
the-purpeses-of-shia-ehapiors

Reai-preperiy-pay-bo-gequired-for«-pueh-purpegeg-eniy-when-she
evaer-eof-the-preperty-necded-fov-n-purpese-previded-in-thio-echapier
hag-agpraed-in-wriding-to-such-exehangay~and-whany-in-§he-opinion-of
the-aushorisyy-an-oceneny-in-the-aequisition-of-the-necensary-preperey
aaR-ba-effected-$Rerebys--Tha-deseraination-of~She-aubherity-is

sonslusive-evidepneo-of-all-matieva-pat-Ferth-din-thig~-gectiony



. § 10h.2

Sec. 6. BSection 104.2 of the Streets and Highways Code 1is
repealed.

204+ Pv--Whenever-prepersy-vhieh~ia-deveted-to-or-hoid-For-seme
ethe!-yubiie-use-£er-wh§eh-the—pewer-éf-aniaent-éeasin-!ight-be
exepeiged-is-te-be-taken-for-stabe-highvay-purpesesy~-ihe-department
mayy-with-the-conoent-of-the-percon-ap-ageney-in«-ghaprge~of-sueh
obher-publie-usey-eendenny-~in-sha-name-of-she-pasple-ef-the-Stato~af
Eakiferniay-real-prapersy-be-be-exehanged-with-sueck-person-er-agensy
fer-the-weal-property-se-io-be-taken-for-ptate-highway-purpesear-~-This
sastisn~doss-nat-tinit-the-aushorication-to~-she-dapariment-to-aoquirey

ethep-than-by-condemnationy -praperiy-for-suek-puvpeseny



§ 9h3.

Sec. 7.+ Section 943 of the Streets and Highways Code is
amended to read:

943, Such board may:

(a) Acguire any real property or interest therein for
the uses and pwrposes of county highweys y-inedwiiag-weal
preperiy-sijasent-io-propariy-seing-sonicsnsl-for-the-purpsse
b~ oueNARGINT - 5o - 20Ne-For - 00 M0 7-Peal - PPeperiy-to-be-used-Fey
videning-souniy-nighways-. When eminent domain proceedings are
necessary, the bomrd shall require the district attorney to
inatitute such proceedings. The expense of and award in auch
proceedings may be paid from the road fund or the general fund
of the county, or the road fund of any district benefited.

{b} Lay out, construct, Improve, and maintals county Lighways.
{c} Incur & bonded indebtodness for any of such purposes, subject to the provi-
elons of Section 944,

’ (8 Construet and malntaln stock tradls approximately paralleling any county
Lighnvay, retaln and maintain for stock troils the right-of-way of any county high-
way which is superscded by relocation,. Such steck trails shall not be inchided in
the term “malntained mileage of connty roads” as that term Is used In Chapter 3
of Divislon 3 of this code.



§ ou3.2

Sec. 8. Section 943.2 of the Streets and Highways Code is
repealed.

Oh3:2c--Whenever-propersy-which-ta-devosed-so-or-held-Ffor-some
other-pubiie-use-fer-whieh-she-powar-gf-emincnt-demain-might-be
exereiged-ia-to-be-talken-for-connty-highvay-purpeses y-tha-eounsy
mayy-with-the-eonsent~of-the-perscn-ar-agency-in-charge-sf-pusi
other-pubtic-uney-condemny-4a-she-name-of-she-pesple-of-she-sountyy
rea:-propersy-so-be-cxehanged-with-such-persen~sr-ageney-for-she
veal-properiy-se-te-be-baken-for-ecounsy-highvay-purpesesy~-This
sechieon-deep-not-iinik-she-pubhorisniion~so-she-county-to-acquirey

ether-sBAR-by-econdemnation-proaperty-~for-sueh~purpodasy



§ ok3.b

Sec. 9. Section 943.4 of the Streets and Highways Code is
repealed.

43zl e--Whenever-reai-prepersy-is-seughb-to-be-taken-far~she
purpose-of-esunty-highway-widening-whieh-is-deveted-to-or-keid-Ffor
seme-phhoy-pubiie~-uoe-by-a~-pergsn=-sr-pubiie-ageney-that-kas-the
pever-af-eptnents-demainy -the-eounby-nayy-with-khe-congent~af-the
perssn-ar-publie-ggeneyy-cendemn-in-the-pame-af-she-eaunty-the~-real
preperty-bo-be-oxchanged-with-sueh-perggn-ep-public-ggeney-fan-the
real-proparsy-so-so-be-salon-for-eounty-highwey-purpasasy--Faia
gepbion-dnes-nob-iimit-the-authorizaiion-ef-the-couniy-to-acquivrey

ebther-=-than-by-cendemnationy-property-for~-sueh-purpocesy
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§ 31004

Bec., 10. Section 3100k of the Streets and Highways Code is
repealed.

alQQhr--?he-autharity-may-aandemm-ané-take;-in-feeaar-ethsrwiae
as-the-aushority-deterninesy-in-the-nape-af-the-antherityy-pursuans
$o-er-in-ecnjuReiion-with-any-ether-procecdings-at~any-time-broughs
pursuant-se-thisg-artisley-any-real-propeviy-esnsidered-neeopsary~for
the-purpose-af-enehangipg~it-Ffor-obher-reat-property-so-be-uaed-for
BAy-pf-the~purpeses-ef-thia~chapiery

Reai-properby-moy-be-~cequiyed-for-sueh-purposes-enty-when-she
evwRew-ef~-she-prepersy-needed-for-a-purpose-previded-in-bhis-ehapber
has-agreed-in-writing-te-sueh-exehangey-and-wheny-in-jhe-opinion~of
the~audhorityy~ap-econemy-in-the~aaguisision-of-the-nueessary~-prepersy
ean-pe-effeeted-sherebyy~--The-deterninnticn-ef~she-aukherity-is

eenelusive-evidenece-pf-ali-matterag-scot-fora~-in-$hig-geetiony
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§ 255

Sec, 1l. Bection 295 of the Water Code is repealed.

P88y ~-Whenever-properiy-vhieh-is-deveted -to~ex.held~-for-oame -
abher-pubiic-upe-For-vhiek-the-povwer-of-epinepi-domain-might-be
exereised-ta-to-be~taken-for-abate~dam-or-water-purpesesy-the
department-Eayy~with-the -eensent-of-the-persen-er-ageney-in-ehnrge
ef-pueh-gtkor-publie-usey-eendepny~-in-tke-name -of-the-pacple-of
the-Btate-ef-Ealiferniay-renl-praperty-io-be-exekanged -witkh-sush
peraen~er-ageney-fer-the-reni -preperiy-oe-to-be-baken-Ler-atate
dam-ear-wvater -purpesesr-~Fhig-soeticn-does-pob-init-tha-aubhorisa-
$iop-ta--the-depariment-to-agquirey-ather-than-by-eondemnationy

preperty-for-aueh-purpeses
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§ 8590

Sec. 12. Section 8590 of the Water Code is amended to
read:

. 8590. The r'boa.rﬂ »ay do any of the following:

{8) Acquire either within or without the bouudarics of the dralnnge district, by
purchase, condemantlon or by other Iawful mieans In the name of the drainoge @la-
trigt, all Jands, rights of way, enscments, property or materinl necessary or regulsite | |
for the purpose of bypatyes, wolrs, euts, canaly, sumps, loveos, overflow dhamngls
and basing, reserveirs nud other flood control works, and pther necessary hulposes,
focluding dralnage purposes.

(1) - Constract, clear, and malnlain bypasses, levees, ennals, smn;:s, overflow chnmi
nels and baslos, reservoirs and other flood contrel works.

{c) Congtruet, maintain, and aperate ditches, ecanals, pumping plants, and othe»
drainage works.

(1) Make coniracts In the name of the drainnge district to indemnlfy or com-
pensate any owner of land or other property for any injury or damage eaused by
the exercise of ihe powers eonfoerred by this diviston, or atlsing out of the use, tak-

CIng, or danage of any property for any of the purposas of this division.

{o)=-ihensver-reai-sruperty-vhieh-io-deveted-so-ep-edd
Sow - sone=-obher-pubiie-or- quasi-gublies-use-is-required-dy-the
dmainage-distrhat-Cor-any-of-bise-purpeses-set-forth-in-shis
Pty -the-doari-may-sequive-in- fee-or-in-any-liesser-estats
h-umm-h-m-m-o!-th-iniuqa-iiltﬂct—lu.’i-mrty
wt-tm.te-er-h—W-Wl—vit&itg—tMﬂ—u—h
exehangei-for-the-reai-propersy-required-ay-she-dvaiange
dissriet-ns-aferesaii-for-she-purpeses-aoi-forth-in-this-parie

-13-



§ 74555

Sec. 13. Bection TU555 of the Water Code is repealed.
. $L585 ¢~ -Whenever-reanl-prepersy-vwhieh-is-devoted-to~-or-held
$er-seue-ather-3ubiia-er-quasi—puhlie-use—is-!eguéred—%y~a-distrist
- fep~any-purpese-autherised-by-shio-divisiony--the-dintriet-may
aequire-hy-eeadennatien—er-sgreeaent-yeal-;rqperty-adaaeent—therets
e¥-in-the-immedinte-viednity-therenf-to-ho-oxnhanged~ for-thic-real

prepaviy-so-roquived-by-the-distriesy

=1l



§ 28-16 1/2

Sec. 14. Section 28-16 1/2 of the Water Code Appendix is
amended to read:

28-16 1/2. The power of eminent domain vested in the board
of supervisors of sald district shsll include the power to condemn
in the name of the district either the fee simple or any lesser
éstate or interest in any real property which sald board by
resolution shall determine is necessary for carrying out the
purposes of this act. OSuch resolution shell be prima facle
evidence that the taking of the fee simple or emsement, as the case
may be, is necessary.

Whenevepr-peai-prepersy-whieh-ig-deveted-b0-or-held«-for-oome
ebher~-publtie-er-quasi-pubiie-use~-is-required-by-the-distriet~Ffor
fieod-eontrel-er-water-econservabion-purposesy-the-diatries-may
ecndemn~-the-fee~gimple-ar-easeRent-in-real-preperiy-adjaeent-thereso
ap-in-the-impedista-vieinisy-thereef-sa-be-euehanged-for-the-real
preporiy-reauired-by-the-dinbriet-na-afovesnid-for-flood-eansral-or

waker-2sReervREIon-PUYPESesy

~15-



§ b43-25

Sec. 15. Section 43-25 of the Water Code Appendix is
amended to read:

43-25. 1In case any street, rcad, highwey, railroad, canal,
or cother property subject or devoted to public use shall become
subject to flooding or other interference by reason of the con-
structioﬁ or proposed construction of any works of the district
or project, the beoard of supervisors of the district may acquire
by sgrecment or condemmation the right so to flood or otherwise
interfere with such property, within or without the diatrict
whether it be publicly or privately owned, and if asuch right be
acquired by condemnation, the judgment may, if the court shall
find that public necessity or convenience so requires, direct the
district to relocate such street, road, highway, railrcoed, canal.
or other property in accordance with plans prescribed by the court .
aRé-1if-by-suek-Judgpent-or-by-agreement~the-distriet-shall~-be
required-io~reloenke-any-sHueh-sirecty-veady-highwayy-raitready
eanat-er-sther-prepersy-subjeet-or-devoted-to-publie-usey~the
beard-shali-have-pewer-to-aequivre-in-the-nome-ef-the-dissriedy-by
azreement-or-eendempationy~atd-righta-ef-way-ard-sther-properiy
Eecescayy-ar-preper-fer-ecnpiiaonece-vith-seid-azreement-er-gaid
Judgment-of-cendepration-and-thereafter-to-pake-ouek-eoRvayanee-of
sueh-reteecsted-girecty~-roady-highvayy-railready-eanaly-er-other

Prepersy-as-say-be-preper-to-eeuply-with-said-agrecnont- or-dudgment v

16



§ 46-7

Sec. 16, Section 46-7 of the Water Code Appendix is amended

to read:

. =¥ The objects and purposes of this ret are to provide for the control of the
t and storm waters of sald district and £he flood and storm waters 6f streawms
that have their source outside of sald distriet, but which streams and the flood wa-
ters theroot flow jnto sald distrlet, and to conserve spch waters for boneflicinl and
uscful purposes by spreading, storing, réteining and pausing to porcolate into tho
aoll within said district, or without such disiriet, guch waters, or to Erye of col-
gorve in ‘any mamner ail or any of such waters aud proteet from such flood or
_Etotm waters the watercourses, watershods, publie highways, e and property in
sntd dlstrict, and to prevent waste of water of dimluition of the water agpply in,

"or exportation of water from said district, and to obtaln, retaln’ and reelalm limia- }
age, storm, flood and othor wabers for banefielal use In $ald distriet.”

" Venturn County Fiood Control mmnmﬁeﬂmﬁwmahdymrmrmr
and politic and as such shall have power: _

Lﬂ!ohamperyetmmmnmim.‘f '

2. o a0 sad oo Wnd in the name of sald a;striet;h all aeﬁmmmmmny
ail conrta aud tribunsala of mpm:jumm -
5 To sdnptasmlmdalteritatmmm
4. ‘To'take by grint, parchase, gith, dovise or :ende ar othurwhe, m to ‘hold,
-emjoy mt-to-lonne o dispose of real er mrsqnnlﬁcmpqﬂy of overy kind within

or without the distriet necessary or conyéuieut to thiy Tull cverclse of its Howors
6. "o acquire, by purcliase, Toase, eonstructlon,’ or: bihorwile, or conteact to ae
. quire, lamds, #ght of way, chscaients, privicece and. preperty. of gvery kind, wheth:
: ©or teal or porsonal, anid (o' construct, nialhtaiit an oporate any siuk all works or '
. © fmprovemjonts within or wifivout 1he district meesan or proper o cnrry out sny N
- of the objeets or- punmes of thiz pet, and to complebe, £ ttend, adil to; repair or oth-
erwise Imprive any worka or improvoments: m- pmne nequlmd by it asn authm-l :
god by thda act. ’ :
6. To store watler in sur!aee or underground reser}iu wlﬂﬁn of outside of fhe . .

n

3

ABstrlet Tor the common beimfit cf a vohie or zones affeeted; to-congerve and fe
elat waler for piesent and futuie use within the dlsbéiet; o appropriate and ae
. quire water and water rights, and TmporE safer Suto|the district nnd- {0 conserve Lo
. within or outside of the: distiict, saine for any. mfuﬁ purpaie to the digtrict; o - E
- eorponcd, mihitahi, {ntervene {A @l mmmnifm, in the bame of. the. !listﬂct,ar :
“otheibwisg and 6 assime the costs nnd axpipnses of nin ‘ ueﬂou of proscnding luvolr-
tog or nfiwtmg the awnersidn ot usc ot wators or water riglits Withii thie district
uncd of- whoful for-any purpose of the distelet o of comon betioflt 1o any land ale-
nated thopein, or Invelving, the wastoful Use of waled- Hitein ; te comiuened, maj T
tnln Intefvene in, defend and. compromdse and to. mssnvae the wsis g expenses of - -
sy and 8l netions m«l proceeilings now o hercuiter bopm to preveit intorforomnen
with or ﬁiminimma of, o 14 deelare rlghm n the nalgzml fiow of quF; stroamt Or
suorface of subtcrmnmn supgiy ot watees vsed or uselyl for nuy. pargiiat of Lhe dlg
trlet or of coniman henefit to the landy withls the Qistrict of to’its Jubabltams; to
prevent unlawtul exportation of water: fron: enid- distiriet s fo prevent contantise-
tion, polittlon or otherwlse rendering unfit: for benreticlpl use. the surfade or snbsur-
face water vsed in sold district, nnd to cormnonce, malfitain ikl defenid actions and -
. 'mowmgngs to_provent auy such inerferenee with 1he ptmhf Walets as may en-
‘@ingor ar. daifage e inhahitants Tands, pr use of eater hi the darrfét; provided,
however; that said distriet shall not figvo powes to jud 'muc or 1nkp part In, or o L
pag the costa or expenses of, aclions of controversies Dotwotn the oviscrs of Janidls . .
ot water ¥ights. withln: lhc bm:lrdnncs of tho district and whieh do not invelve tak- -
Ing water outsiic of or away fruin the district or witsteful wse of waler, -
T To eantrol tha flood and storm mtcrs of said msirmt and the fToad and s!nm
waters of sireamsy that Linve dhelr gonree outside of snid district, but which strooms
and the flood waters theroof, flow inte sald disriet, 2nd 10 congerve sych waters
for benefiginl and useful purjoses Within: said district hy spronding, storing Tetain-
ing and mualug to pereolate dilo the soll. sill i or without:eNid distries, op to save
or covscrve in any inanrier nll or any of such waters and protett froiy dameage from
such flood or storm wators (ht watereaurses, wntcrshr.qs, pullle hlgliwnrs, Hfe and
property !n saidl (llstrict

{7 =




§ U6-7

8. Mo have and excreisc the right of cminent domnain, either within er without
Eaid district, and in the manner provided by law for {he condemnation of private
property for pubjic use, fo tnke any proDorty Decessary! to earry ocub any of the ob-
Jects or purposes of this net; whetber such property be plready dovoted (o the same
ke by any.distiict or ether public corparation or ageucy or otherwise and to eoie
demit any existing worlis or improvanents in said district sow e héreatltcr used {0
control flopd or slorm woders, or fu conserve sneh 11 or storm walékg or fo po- .
toct any propetty in sold distrlet from dmnage froin soch flood or Sterm waters,

_and It J2 Kereby declared that the use of (he pmpﬁi‘ty,i’ Iands, rights of wny, vage- - _
ments, or inaterials whieh may be condemnnd, taken or jappropriated ondor tlis prp- i
vigion of thils act Is a public use subject to the regulatipn and control of the Siate , . ol
In the mannerprasceibed by law; provided, boweves, that nothing in this act con ' ‘f
tainod shall be decmed to anthorise antd dGlstrict, or.any perioh or persons to glvest

" the waters: of any river, ereck, streain, Ireigation systom, cabal or:Bitch, from its
ehannel, to the detelmend of any person, 'or persons Giaving any intevest in such Hv- .

-ar, crock, stream, irrlgation system, canal-of diteh, of the waters thercol of therein,
wnless previons compensntion be first aseortaingéd and pild thorelor, wader the laws
of this State authorizing the teking of private proporty for publle osem, .

© The power of tmilhest domaln vested Y thé bonrd of suptrvisers of sald district
shatt fnchide thé Tower to codtinn -l the nemo of tho district eithor the'foe simifle

“or any leseor eafate of Intordst 1 any Fead property which said honrd Hy resslution

shall defedmine 13 neccsinTy for earrylng.out the purposcs of this'aet. Buch resolu- .
thon shall bo primh fucke evidence that the taking of -apy Intorest In land I8 noces

.

m-m—m—mas-mh—mw .

[}

T o

8. To enfer upen &ny land, 1o-finke survera and joeate the tceessary works of - - 7 :
«  Improvemeit and fhe Yines Bor channele, pindnits, cannle, pipe lnes-rordways st :
othier Tighks of way; to asnulre by purchase, loase, confract, comdonination, gift, or
other legal meons ol Buxis. and water and water rights and ather Propiety meees-
aary or convenient for: tho eqmstruction; gwe, supply; nilntutm:anm_. répiir and It
provewent of galit works, inclwdlng worls corisfructed and being consteneted Ly k-
vate owners, lands Tor rosorvales for sterage of mosessary waicr, and all nocessary _ o
appurtenanees, and also where nofessary ‘or convenlent to said end, and foe sanl- . - i
puarposes gl wses, to-Aoguire nnd holkt the stock of eorporations; deniitic ar for :
cipn, owliing water OF watvf righis, eannly, water works, Fronchises; concesslons of
riphts: to cnter inte anud do any acta necossary or m%a_r for the pexformance of
any agrecment with the Unittd States, or any state, cgimty; dixiviet of any. kivgd,
public, ov private corpordtion, msseciatlon, fivm; or individanl,. or -any namber of
thers, for (he jolnt acquisition; esnstruction, Jonsing, ownerduin dispodiion, ose,
Hunazemaent, miintenanens, rapair ot speration of any rigivts, works'or otler proper-
ty of .a kind which might Te Yawmmlly soquivel s ovneit by inid%}'t_i:_:{-;};-:_; Connty
" Flood Contral Distelet; (o acquire 1N righit fo, store wafer in ony. Teseivoirs, or fu
corry water throngh ary éanal, diteh or cominit not owined or confrofled by th dis-
teiet; to grant to any owner or lessea the right bo the uke of any water or Tight to
stors such aator In ang rosceveir of the dixtrict, o ol cirey such watur: through
nny tunnely, ‘eannd, ditch; proeondnit 6f the distrier; to poter inte asd Ao ang acts -
necessary of proper fof the performance of any agreement with nny district of any
kind, public or private corporation, assoeciatlosn, firm qr‘:ludi\-idun[.. or ARy numbey




§ u6-7

of them for the transfer, <ale or delivéry tn any suéh fdistrier, eorporation, nssocia-
tlon, firm or individoai of any water right ar waler pinuped, stered, appropristed
or otherwise requived or secured for the use¢ of the Yentura Connty Flood Control
. Distrlict ot any zone thercol, or for the purpose of exchanging the same Cor othor
water, water right or water supply in exclange for water, water right or water
supply to be. delifered te soid district by the other barty to satd agrecmont; to
eooperate witl, nud to act In eonjunction with, the State of California, or any of
its engineors, offlecrs, boards, commissions; departments or ageneles, or with the
Govornment of the United States, or any of Its enginedrs, officors; boards, commis.
sions, Gepartments or ageneles, or with any public orl private corporatlon, in the
construction of any worlt for the enntralling of flood ¢r storm waters of sefd dis
frict, or for the protection of Hfe or property thoreln, or for the purpose of copsary:

Ing sald waters for beneficlad use within sald dlstriet, or in nvg othor works, acts,

“OF purposes provided for hoeroln, and to adopt and em*,ry out ahy definite ;ﬂm or
systom of work for any snch purpose.

10, To carry on ‘technieal and other investigations 151 nll kinds, mabc mea:nm'

maonts, colleet data, and make analyses, stndles, znd 3 ons partaiivjng to water
gupply, water rights, control of floods and uac of waler, both within and witheut
snid district, and for this purpsse sald district shall have the right of nocoss
ikrough ita authorized representative to all propovtics wiihm sald desirlet. :

o1, To incur indehiedncss And to Issue bonds in the mgnner hereln pmv!dod.

15 o pouse taxes and assossments to be evied andlcolimted for the purpose of
payiug say obligation of the district, and. to ‘carry ont any oi‘ the purpw ar this
_-aet, fi the manner hefelantter provided. R
. 18. ‘Te make contencts, and-to emnloyiahor, and to&e nI!ue& T tapma
fuil excreisz of all powers yestod In sald alsitlet, or m;ir ot the otflcors thereot, by
thiz net.

|
l
|
%



§ b7-7

Sec. 17. Section W7-7 of the Water Code Appendix ls

‘amended to read:

. N _’ﬂm district shall have and may exercize the right of eminent dowain, ¢i-
ther within or withget said district, and !n the monier pmmed by law for the coi-
denmation of private rroperty for pablic use, to take aapr property nesessary 1o Sar-.
ry out any of the cbjocts or purposes of this ack, wlctlior such projavty bo a!rt‘mfs
devoted to, any public use by any distriet or other puh! enmoraums. 6T BECICY; OF
otherwise, provided, howeror, that the distitet in exeréising sarh poveer shill fn ad-
dltion to the Bamnge for the taking, Injiry, or: destraclipn ot projiorty, b, PRy, ktya :
cost of remoral or. relocation of ARy Structure, rallways, malns pipes, :

- wires, cable, pslox, of any pubile uthity which i3 requlted
eation, afid provided further that notwithstapding &
or asiy other lavw, no property. shall be taken uniesy 1 18 take ¥
court of campetent jurlsdiction that the taking 15 for & more acets
* thun iat to which # hax already been approptinted The &k 1 _
‘and may axerelso the Fight to condenin-Any sxisiing werks | eliohie In sptd . .
district. or alonz stroanss flowhig into sald diatrict now pr tioreaftor 40d. 1o mm-' : :
flood or storm: waters, oF 1o consorve uch flocd or Btogmn witers of to protect suy ;
property ia said distrigt or along gtreams flowlng fitel sald @lsieiet fromt Bamage f
from suel Flopd-of stortn watdrs, and ¢ §a herchy doeelast that e tisg of me prm-,, .
orty, landy; vights of iy, casernts, or, Tuaterkits whiie)
or appropridted poder i praviston of - this A pu
. tion and contral of the Biile Jn the imined. plwerim ] _
that no - Lt thits iwt ntaingd shal dio @oahad to nighorle
PRESER OF PorsORE to ﬂ;ﬁ-mtt the waiers of m‘ﬂver, bl
toim, eanal; or Atiel, from s ehnnnol, 6 the
huving any intorest 1o guch river, eriok, 8
: or the witbrs thoreof o thercin. u-n!ezfs _cn et _
the mannes: provided b faw. -
C The powpr of ‘cminent ﬂomnm resled in ﬂw dlslﬁet hii
condema in'the name 6f the distciet elftfér the foo sibi
eent, or Inlorest in any foal projierty. wkirh thc ;xmrd istriek
bgreao]uﬂénahglldetﬂm:lneln: CESN { Iy aot, - -
: 1 : _qkh}, oﬁ., ughfha'j;_ pm

turmt ﬁsii;&'cnseniny s i»nmr.r




§ 4B-9

Sec. 18. Secticn 4B8-9 of the Water Code Appendix is
amended to read:

h&-s. Tha ob_lects and purposes of thiz act are to provide for the control of Hit
Hood and sforuy waters of sald district and. ihe flood and storm watees of #H pogmy
- that Jave {leir sonree outside of el distefet, but Which streams aind fhe-sald va-
-tors thercol. ﬂov. into zald Qs elet; aud Lo mnscn-e “wniedi watirs fov: Denefichl and
neefnl. porposea Ty retarding, spreiling, stoting, rogtlnim and ennsing ‘to_ peekalate
‘o 1be Soll within ikl dlstrlct, or without subd distriet, Rick wators, or Epe oF
“eoneetve b any manier ot ov ung of sich ‘Wators and protoct from s - "
storm watem, the-witereontses, watérsheds, pisille hlﬁiwmra. Hte B
suld" distvict, nnd Lo prevorit wadte af water or dliinution.
. or unliwlol exportatios of wafer Trom #akl distriek, amd to
elatn qritinage, storm, Dol and oiicr witers for boneflelhf ] !
. Rivteside County Floodt Control phd Water Coreniwl om s amhr de- !
elrirod to bo x body corpardic and potitic and. anuch ‘nltm:pmer- ‘ :
1. To have perpotinil succsssion, ! i L ,
3. To ndopt n zeal amd alter It at mnumnm. :
3. ‘To she aBd Vo aued 1h 1kc.name wf satd matrwt in au aetl.om m;meeeﬂ!w
in ali gouria aud tribuualy of comnetent: !nﬂ lon_.}_
4, To nequtm. by pm‘a“aawn, TensH,- mnmwtm ar

ml.meminrﬁﬂ:ul ﬂndiom _

ot hoprevmntnts within or ‘witloot the dsttict:

onxry aut any of the gljdets of yurposts of this &

 to, Tepdic oF othorwles iprove any wobks or mpro

.ttnmmwtm:uft, te tdanplfy or com

: ! !oraﬂzlﬂi'ﬂl*#ardaﬁ 4o eanscd by

tama y thig aot, - - B ,

C _ 8 % take by graut, purclmsa, :lEt. dmfls:-o: opss, o othierwisd, in

: enjoy - #nd twhmwalapueﬂgqal iauunnal_bt mised proparty -

ﬂwinmwhhmthedl!tﬁﬁr B50T,

-meme. mmdu, !n;emwhx,wc an 1
of any. and ¥ getlons Al ﬁmﬁm ‘
tm patlntha or: ¢ iherwinh v ‘

may. enﬂmm oz nifinige Hho niw, ma
provided,: lowever, That the »ald aimm #hif
tokt paAL ki, 8F o Dyt the Souln oF expichaes of
owuors b2 I8 or Walr Tighty velthii :
not Invalve taking wator edbady ar awky X
8. To coptsnd tha flood i storm mﬁm _r_leu,\,
watots af 8ireams thik Teave their sonewe autsbie ‘of adid:
and the flood Whalors thoreof, Tlow fiite %
far Bonoficinl nnd w=cfal paeposes within
ing, refabibt it eansiifs to perenkite m o moll W
or 1o Mive nidk conserve in any iatmer alt sToany u! 1 B
dnmage from sueh Fusd or storm wateds ihe wat: fma, wutenMo_.' ‘
_ways, e amd propovty in aald distrier; ‘provided, thnt water riglits' now kxmins
C " hio not thervhy ebed wjion, 1 ,

—Zi-




§ 48-9

9. To have and exerclsc the rizht of cmivent domnia, eithrer within or without
-sabd distriet, and in the moser provided by luw Tor the condemnation of private
property -for pablic wee, to fnke auy property necessary fojcarry out any of the ob.
Jects or purpeses of this act, whether sauth properly he alréady deveted te the smle
use by any district of oiher pyhlic corparation or agency -:}u- otlhiemwise, snd to con-
doemn, any existing works or hnpmvemnnts in rald district now or horealter used to

contral flood or storm walers of to conscrve sueh fiood or storm v ‘ators-or te pro-
teet any prapecty In sald district foom demnge from soch flood or storm nntoru,
sl it is hoveby declarved that tho use of the pr operty, lahds, riglits of way, éase.
Wents, or materials whisli may Be condemned, fxken or. approprinted unider the pro-
viglons of 1hiz nef, I8 & puldie vse suldfect to the regulaﬂowand &o1trol of the Stmte -
in the marmer proderibed by law; provided, Tiowever, that notldng in s act cone -
tnkned shail hé deced to mltlmri?u sajd dtkkrier, or auy: person or persons to divert §
the waters of auy river, creelk, streum, herigation systom; cmml or diteli; from Hs
ehanmel, to 1e injury ob detritherie: of ARy porsnn, or persons, having any ntercst
in sueh river, éreek, stroam, ireigation systen, eannl or difel; of the waters theooof

or therein, unless componsation b fivsf asotriabied a:‘uz ticretor, nader the
laws of this State nuthorixing ihe. toking of private p rty for public use;  aml

provided further, that 1o right shall oxist in behalf-of sald district to take hy come

demnnation any pmpertj, includinz water rights, that Iy devoted bo beuefictal
use tn Orange Cotinty; nor to take Ly condommation o -

necessary for excrelatng said-swater, vights that ave now E{- ’
are Ty in the process of bt.‘ing {Ie\ n:ed tn bm:eﬂcln.l usa

{rom the enstprly boum'!m-; of Omuge Cotnty to the Jurups
tween the Blaffs on citber slde bf sald river, but escludlm; there!m any part of
the Corona wedergronnd water basin dg seid basin Ts definfd in that cortain netion
In the Buperior Court of the State of Californin, in and for the County of Rivor-
sldo, mnubered 2246, and entitléd the Cordnn Foeolhill Lm*on Company, a corpors-
tion, ot sl vs. Charles . LHIthvidge, ot ol

The powoer of cmitest dowaln vested in the boarid of su reisors of sald dstrict
shahi fnclude the power to condenn in the name. of. the Qlutrict wih-the foe simple
or any leseer astate of Intercat inany ceal property which! sk} Doard: h} resolution
hall dctermine is necvsgary for carrylng ont the pUrpeses bt this ek, Euch resolit.

tlon ’lall be prima facle evidencs thet the taLing nf the .'Ecle simple of any losser ¢s- ‘

uteormbmst hsuehpropnty, as themwhe,
in pecessary. mm—pm-uhnmm
u-n-uu-n- ~Hther: ma-u-‘unmm-u

: mw-mmnﬂ-m-mmm
ommﬁa—m,-th-u-uidmtm rni

atge rﬁ;hts oF pmpcrt; :
' ] :

' Nnrrows and Iylng Ber



§ k8.9 .

10. To enter upon any Iand, to make surveys and oeate the neeessary works of
upeavenuat aml tim lineg of channels, condnits, eoangds, pipciines, roadways and
other rights of way’ to acquire by pnirchase, lease, colitract, condemnation, sift or
othor kga! wenns &l vl and water sml water rlghbt #nil other property poces-
sary or comvenient Tor the construction, use, sapply, maintohadcr, roepade nnd - b

© prevement of #all works, wlicther in this or o anothir state, Dichnling works. eon-
sirneted and boetng condinicnivl by private owners, Innds for- resorvoirs, for storage
of nocossary water, amd sl necedsury npmtm‘nnmes. and ko where peecssnry or
vonvezient to sald end, Al for sald purposes and unes te acpuire and hold tha
stock of eorporativns, domeitie ar forcigl owning water or water rights, eansls;
waler works, power plunts, Tranehisws, colcr=sinhy er *'l;:hls. to pnter indo- and fo
do any ik abl nets weessary ot Eoper for e [I'ih‘irlllﬂrk‘\{‘ of any agrecincat with
the United Stites, or any state, connly, district of any kiud, publie or privnte corpo-
ration, association, fivm of inlividaal, or any bt of thom, for the jolut asqeisi-
tlon, construction, leasing, ownership, ﬂhqmitl-m, net) MManagement,  ainteianse,
repalr.ar speration of any rights, works of afhiee progezty of o Eind which might be
Tnwfally aryquirad or owired by sk li;vu,rstdu (‘ouut; Flowml, Content ‘i) Withor Con-
servalion District; to soguise the right to store water(ls any resereni g, or Bo ear-
T water dhivogh any gl thitely or comlinil yit owiiad oF conirellad by the: W
tricr: 1o glant any ewner of leseo fiwe rl;..lil th tlu- wh- of -ayy water of the ¥
to gtore such waler [% any mearvoir of the distelcr or [tn earry sade wator th:wgh
. any tauholy, ainnl, ditel or eonduit of the distelets to enter i ol th do any ks
Beerssity or proper Tor the performaiee of ‘asy nngmt withy sty distriet of gy
kluik, yrohlie. of private eorpprution, nﬁmiaﬂun, finn of tedividunl, or ady iimber
of then fur the tvanster or’dilivery te' aiy such (Qistiict, mrm‘r‘lﬂmh nssndwﬂm.
firm or Bndlvidual of any water vt ee watir plunped] stoved, sppropriated aroth-
erwise avipileed, or govired for the use of the Riverside Coints - Fiood Quitkrol asil
Water Causervation Bisteict; of for the piopose of txiliiging . e sme: for othier
wiler, waler right op water supply to Lo delivered te gaid district by the othiy pir
1y to Falkd agroement 3 o copprrate; with, aml o net by cm:]mmfion wi:h the Btate:
of Califurnls, or any of s englmers, offvd, bomils, k:ommlssicms, départments or
agencles; pr with the Gevernisent of tlie United SIptey of any ‘of ity cnghicers, o8-
cers, hoatdls, comiisziong, dmﬂmﬂs of upticies, off with ang publie’ or privele
cnrporation, in the construction of ang work for the coutroHing of flood or storm
waters of sald distriet; or fag the protection of e or| property Qicrcln, or for the
purpse of. consoriing sald waters for hencficial yag- tl;ln siid-dlstelet, or A Any.
sucl works, aets, of putposd provided for ‘horeln, ml to adept and. earry out ans'
definite plan or systein of work-for any such puepose ay authorized Boteln,

11 To causp foxes and fecrsmeiits ta ba loviod .nq collestod for £ho purpiose of

paying any obligatlon of thie dlstrict and to mrrr out’ any of t’he Qurpscs of ‘thfs
. get, in the manner hereinn ter provided.

12. To exrry on tochnlenl Al other ill\wlgatimm all kinds, makc measufd-
ments, soliect Qata and make analysos, studios, and i woctions portaining to watét
supply, water rights, contrel of floods and use of water, both Wlthin and without
said district, and for such purpores said district shnli have tho Fght ‘of mecoss
throdit: its anthorized representatives toall propertics within said distriet. -

. 13. "o earry on & prografn of artificial incleatian for ihe puipose of increasing

 and controfiing rainfall within, or hn the Immediate vielnlty of, auy watorshed So-

cated whatly or Jadly within the dixtriet, -
© e rotal ammx::fat tﬁm forind fot the pirpose nf ‘ rrrins on nns pm‘mi‘n e
dor this sabdicieion shall nof be in txcess of five cont (§0.03) for exch ona hondrixl
dollars ($100F of nmecssod. valuntion of the (axnlle yroports withijn tho district, nok
in any, evont shait the distriet xpend wioto. than a tafal of fiv  thswinnd &m““l
(55,000 awmmally foc u-e nunme of énrfylug’ nn any | rograin - ‘“"‘" ““* wilutil-
sion.

The outhority of thf- dmtrir\‘ ‘tn mrrr o anr Mmm uudt.'r thls subdh islen

shall termingie on Octoher 1, 18T,
14, Fa winke coutractz nod. o eniploy luhor and to ho all acts noeossary Toe the
fufl exercise of alt powers vostud in sald disfrict, of rjy of the officoéw thereof by

thiz et _ : 5




§ 51-3.4 , I

Sec. 20. Section 51~3.4 of the Water Code Appendix is
apended to rea.d:

51=3. k. The agency shall have the power of eminent domain (o acquim within
or outside the agoney by condemnation in the manner and to the extent nrescribed In
Artlele 1, Bostion 14 of the Constitution and Title 7, Part 3 of the Code of Oivil ¥'ro-
eedure, as novw cxistiog or hereafter amended, .}l property or intefrests therein neces-
gary ar convendent for carrying out the powers: and purposes of tha agenty axeept that
_ tha agency shall nok have power to acquire by condemnation publlely ownod propurty
held or used for the development, storege or ribution of water for public uee; and
1t Is heyohy declared that the use of the rty which may be condemined, taken or
sppropriated vndet the provislons utthlsaet,l#apnu!ammbjecm regulation and
dontro! of the state’in the manner preseribed by Jaw.: The distriet In exorelaing euch
power shall in nddition to the damage for thé taking, injury, or or destraction of prop-
erty, also pay the cost of removal or reloca of any stractire, rallwiys, mains,
pipes, conduits, wires, cable, polcs, ‘of wiy pabite uﬂntywhiehumuuedmhw
to & paw location, and provided farther that notwithstanding asy other proviaien of
mmmmmwkw.mmwsmwumnumﬁummam
. Ing by a court of compétent furisdiction that ukmg!storamnempub-
He nae than that | to which it has ﬂreaéx been appropeisted. - - :

wm -mhu-m;-u-m
' u-o-aiu-yﬁin-mgml mwwwm

mwmmww-m W

’I‘Mpowerotemhmtdnmainmtedinthenmeyshnllmduﬂememtoeon- "

Mh&emmexmnmemmthaﬁemmmrmm«mm

in any. property which $he board of directirs by resdlution shall ¢ ' I8 rieces-

o chi v of ok £ e kil B soabdie evbins o o f 6 BB
e shall aglusive Gyidence of ull of the Sollowing:

{a) Tha public nedossity for the propased publie imprsvement. .

ﬁammnyarmmnnmmmmmmwmmm

nse,

{c) Buch proposed public Improvement is plainned or Joeatad i the matmey which

will bo compatible with the greatest public good and the laast private Injuy,

- _ Whenover & part only of a pamel v reqiired by the agondy for any purpose an-
thorized by this net. and the tnuking thercof, the. construction of hE proposed
public improvement thereon, welll Interfere wifh reansmable rivess o the remainder,
or will otherwise cavise substaniial demage to the rempinder, the-spency Xnay son-

deman, purchase, or etherwise segnire the w ,mrmltdlsnﬂm sall.
matnder or exchange the same for other proper g A o on

~ n leu of such acgtilsition of the temainder, the Apency may conderan, purchase, or
othorerise poquite an ensement for ingreis toﬁﬁi ﬂ'r the refnatifer
Wthepuhlie. mﬂudln;ﬂwmmrotthehnd.




§ 52-6

Sec. 21. Section 52-6 of the Water Code Appendix is

amended to read:

-

.52-6. T‘he ﬁistrld: shan have and may exercise me right of amineni Jomaln, el-
ther within or without gaid district, and in the manner ;pruxmeﬂ by law for the con-
dernatieit of private praperty for publie use, to take any property nesessary. o cuir-
¥y out any of the obiects or purposes of this det, whother such proporty be already
devoted to any public use by any disiriet or other publie corporation, or dgeney, or
otherwise provided, however, that ihe distviet i exerclsing such power shall in nd-
dltion to the demage for the taking, injury, of destruction of proporty, also pay the

_oosk of removal or relocation of any struciure, ‘mil\qays, ‘malng, pipes, condulls,
wires, calile, poles, of ny pidilie utility which fs Tequized to be ‘moved fo  new oo
eation, agfl provided furtlicr thet notwithatpuding any Jther proviston of £his act or
any other law, mo property Bhall be taken uniess it 12 taken npon a flading by a
court of eampotent "turisdiction (hat the taking s fof b Niere neceasnry phbtle uso
than that to which It has afrcady heth appropriated. ‘The Afstriet shall olso hare

- and may ‘pxorclse the right 1o tondemn any exisbing 4 or Ithprovements in said

" dstriet or along streams Codvlag Into-sald dlstriet new| or hiténftor used to eontrol
flood or storm waters, or to ¢onserve such flood of starm walers or to protect sny
proporty in sald distrlet or niong stécims flowing uto sald distelet from demogo
froin guch flood oF sform waters, and it §s horehy declu" “tliat the use of the prap-
erty, Jonde, righis of wiy, caséients, or.dasiterials w may be condemined, taken
or approprinted nnder the prevision of this act is a pudilie wse subjoct to the. roguln-
thon and rontvel of the Stxic In the mamef preseribofl By biw; - provided, howier-
er, that vothing bn this net contzived shall be deemed fo guthorize sald district, or
any porson or Jursens to- difert the waters of any river, etoek, stroam; Jrrigation
systom, eqnal of diteh, from jt# ehapnel, to. the detrimint of sny. purden, or peesons
having dny intercst in sueh rlver, crock, stroam, lrrlgmlrm sysfow, canal of ditch,
or the waters thereof or t!nercin. uum compcusation :bcretor e ﬂrat pmﬂded !n
the sannner jrevided by law, _

The power of cminent domain 1.-ef~.to:! in the distric shntl include lhe power fo
eondemnt o the name af the dustrlct cither the fee simgile of any Yesser cstate, ense-
mant, or Interest In any vead Jiroperty which the bosrd pf suporvisors of the dlstrict
by redolution: slinll detepming is uecossary for cartying out the putposes-of this act,

. Buch vesolubion ENat bo. prima facie evidence that the taklng of sueh foe simple or
any legsercatate or easercnt ior Interest as the ense may! be, 15 necessary.

mmmmammm

_ -m-mmn-u-m mu-mu-mmw-m




§ 55-5

22, Section 55-5 of the Water Code Appendix is

amended to resd:

55_5. The Jdisirict iz hocehy doclared to be a Tody corporate angd politic and
as such shali have, In a:mimn to the uthey powers vested In ic by this aet, the fol-
Jawing howarst :

1. To have perpiotun) suceessjon.

4. To sue and be sued in the mune of sait distrlet.

3. To adopt n scal, : s

4. To acquire by grant, purchasze, lease, giff, ao'rl-:(-, contract, conz‘iemnation
oonstruction, or ethorwise, amd to hold, use, enjoy, soll, let, and-dispese of real and
rersenil property of cvery kind, jucluding . lands, ;,tru-:tums, buildings, rsghta-of—_
wny, casneentz, and privilegos, and te construet, mnlqztaln alter and operate any

- ond gl works o fmprovenments, within or without the 'distriet, nearssary or proper

to carry out any of the objects or putposes of. this ack amd cogsenient’ to the fail
exerdise 6f fts powers, and to complete, cxtend, ada lo,‘nlter, rergve, topair or oth-
erwise fmprote any works, of impmmments or prupem- ncqulred Ly it as- nutlmr
ized by (hie dct. ‘

B, To gtore watcr In surface or un&orgrouna resr.-r\(slrs within or outsido of lhe
distriet for the eommon bendlit of the district or of any zone ot zoiios wifected ; fo
tonserve and reclaim iwalor for prosout avid fubies nse Within the district; to appro-
priste and acquite water and water lghts; and .imporq wator inte ha Qlktrict nad
to eonsorve within or cuiside of the district, water for any purpase teeinl 1o the -
disteict; ko comemenee, malntain, intorrone: in defond pr compromise, in the name
of e distilet, or oihonvlse, fnd.to Assuthe . the costs find ‘exporines of, any action
or- prooeed!ng Inveiviag or nﬁrcﬂng the ownwshlp ar u ol Wwaters ¢ walkor rights
within or without the distriéh; uded or uieful for dny nurpme of the district or of
coyamon benafit o any land gituated therein, or livelving the' wastoful use of water
therein; to commonce;, maintain, futervene o, defend r;mﬂ campromise il to os-
sumo the ¢ost s oxpehses of any and ol detibns Aok Procoedings pow or hevoaftor
bogum; ta peovent interforonce with or diiinn{lon of, or to declate rights in the
natural fow. of any strvaty or surfice or sublerrancon #upply of waters used or nee-
fu! for nuy pirpont of tho district or of eommon bonefitita the Mauds within the dia- -
trict or to ifs Inbabitnuts; ko provent malawiiol exportation. of water from sali dis-
trlet; to preveit coniamintipn, pclln(inn oF pflierwise n_tloﬂng onfit Tisr beneneisl
uee the susfaen ar sulsurface fealet wsid o usefnl o saiﬂ distiet, aml b cnmnietics,
malitain and derend. nétious dnd proceadings: To provent sy sich jiferoronce with
the pforesaid waters ns inay endanger or damage the jnhabitunts,: gy, or se of
water I, or Rowlng- Anso, thé ‘distrigt s provided, hnwerer. ‘That #hhl @istrict sh'ui'
not have power to Infervenc 48 take giart In, of Lo pa¥. x{hc osbs op expenees of, oo
tions or conlrotorsica hotwoen the ow ners ‘of ldnds or water rigms* which do nat
&ffect the Intorest of the distelet,

B, To control the faod and: starm waters nt safd a!stﬁk-i. mul mn Bood nd srorm, '
wetars of siréams (hat bave’ thi A roureos pliEslile of sats}:lhsfmt, Tt which streans.

and $he foodwaters tlwt‘mt aim inio mifd district, and $o donserve fuch walers fot
benefefal and useful pirposes of said district by sproafing, storing; . retaining and
cauging in percolate into the soil within or witholt shid dlsirict; or 0 savp oF con- |
werradn any manuet all or any of suell wators and. prd\‘éct Tinin damitps Tfrom ‘ageh . .
flood or storm waters tlie waferconrses, watensheils, harbary, pulitfe kb hwass, Tife
and properfy In said distriet, and the walercourses outsife of the Misirict of stronng
fowiny Intp the district, and Lo prevent waste of water lor diminution of the water
supply i, or exportul ion of water froin kald district, and t‘o oliain, retabi: aml toclainy
" dramage, Eorm, fosd sl othed witnd for benefiefal nsé in said diviriet s provided;
that nnthim,' In ilis dct comained shinll sulligrize the ¢hrrring out of smy pian ot
mproveniont, he pur posic of which iz, or ihe efivet of which s\ﬂl be, to fake water
which flows b any waterstiod - in sald: distriet and I.P'uﬁ«jlnrt of soll samg for ase
srywhere. éutside of the disteiet when the water Jovel pof any geavel bads within
‘the Matrict, §5 Lelow, tha nornial level And suel waler d‘mhl reasonably bo wsed to
Teplenigh the water level of salid mravel betds; prov ii]efq farther, that nene of tho
provisions of ilis act shail precinde the exercise by nuy other political s vision
that may now ar horeafter exist, whelly o in’ paet, \\ith int the distriet from exer-
elsivg its powers, altibugh such poweras may be of (he »hmc mature ax the powers’
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of sail distriet. Any such othor poliiieal subdivizion may, By wrilten agreelacnt
with the disiriet, provide for e use, oF jolbt ust, of properfy or facilities in which
any sucli other political suldlivizlon has nu intercst, or for the nse, or Joint usc, of
proporty ov fneflities e which sald district has an lntorest.

7. To eo-operate, aimd to net in conjunction with or contribute funds to, the Unit-
ed States or the State of Californla or any of their engincers, officers, boanls, com-

_ 1ssions, departments or agencies, or with any, public or private corperation, or
with the County of Alameda, in'the constrictionof any work for the contrptling of
flogit or storm waters of or ftowing into sald dijtriet, or for the protection of iife
or property thoreln, or for the purpose of mnﬂcming -gaid waters fo? benofickal use
within sald district, or In any other works, acts, or purposes’ provided for herein,
Knd to sdopt and carcy otk any defirite plan or s:r#tom of wark for any stich purpose,

8. To carry on lechnical and other investigagions of all kinds, malke measure-
ments, collect dats and make analyses, stndies, ol inspoetions pertaining to waier
supply, water rights, contral of flogds aud use of watet, both withfa nnd withiout
said distyict, and for sucli purposes -snld- distrlpt shall’ have the vight of docoss
thrinigh ity nnthoriied: reprosentatlves to ol properncs within snid distrier,  The
alstriet, through s sntherized ropresentatives nay entor \mucn ‘such lnnds amd
me¥e examinations, suhct‘s, and mips theyeol ;

. §. Mo cuter spon any land; to tiake BErveys amd locate the naeessary works of .
immmement and the tines for chrhnels, condnity, eanals, pipelives, roadways and
other rights-of-way: to acquire by purchase, Iensé contiact, confemnation, gite, da-
vige, or other logel means all lands and watcr avater righis aad other property
necossaAry or convonient for the coustruction, o nj supply, maintenance, epgir and -
improvement of sald works, Including works constracted spd bolng constructed by,
private divpers, lands for rescrvelrs for s&orag\e 9f necossaly wiler; ol all heces-
sary sppurtenanccs, and also where nocessary or convenjent to said ond, and for

. ®ajd purpoges and uscs, to acquire and to held, the capital stoek of any mutisl watcr
company or corporation, dowcstle or forciga, ownjng water or water righis, canala,
watarworks, franchises, eoncessions, or rights, when the ownesship of sm!h #toek
§s noecssary to Socure 4 water sopply rﬁquimﬂ by ihe dlstrict or ahy part thoteof,
upan tlie eonditlon that wlhon halding such’ stack; the district shall be t16d to
Al the rights, powers and privileges, arid shall belsub}ect ta alt the obllgaﬂqns and
Habllitles conforeed o Inpoged by law upon other iolders of such Stock in the same
company; to cafer fnts #nd do any fels pocestary’ or Proper for the: p&r.twmme
of nhy ngrecracat With or nocossary Lo sumply willi an agt of authoelzatlon’ af the
United Staies, or any.state, county, district of avy kird, or:nesessary and proper
for the performanes of any agreement with any pblic or privare Sorporatian, nsso-
clation, flrm or individpal, or any nomber of them, for thejsint noruisitich, con-
struction, lensing, owngrship,. d!spositmn s mnnagmnmlt malutenance, -repalr
-or operation of my tights, works or othier prépe v of a-kiml which might e Taw-
Tully aequired or ownca by enid Alamieda County Flood Coutrol and Water Conser-
vatlon Districts to sequive the Hghe to sfore waler In any reservaits, or to catry
wuter thromgh any candl; diteh 6r condyiit not owiied or contralled by the dlstrict:

to. grant to any owner ot kesse the right o the e of any wator ‘or right t6 store
such waicr In any rcsecvoir of the district, or to earty sucly witer theouzh any fan- -
nels, canal, dltch, or conduit of the distriet; to enter into ang do Any ncks necpssary
oF propir !‘ua.uxq performanes of any agrecment. with any disttiet of amy kind, pub-
tie or private eorporallon,, association, firm op Individund, or ang nigber of (liem
for the transfer or dellvery io amy such district; corporation, associntion, ﬁnn or
Indlvidual of any water right or water patiped, Slcr--d appropriated or atherwise

-weqnired or eceired, Tor the w1sc of the Alainedn. ﬂ'oumy Plooid Control and Whater

" Conkorvel o ]mtrlel or for the purpost of exclapging M siawe fug Jother water,
wuter Hghk or veader- mﬂ;ﬂv in excliange for wated, water right or. watcr sumﬂr to
bo delivered fo'6aid distriet by the other party to sald agreoment, -

. 10._ To ncur ndebtodness and to issue bonds in'the manner hereln pirov idm
¢ Fo cause taxes of nsscssnients to be lovied and colléeted for the purpase of
pauing any ehlization of the distriet, and to mrrylnut ans* of the purpcms of thia
att, iy the mainer hefcinnfter prorh!m!

12, To malke contracts, nid to Guploy labor, ;uq te go-nll #ots mopmrr i'or the

full exerclso of all mwcrs vodied in snld dlstrick Tr auy of the offiecrs therdel by
this nct, ‘ S S
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13, To excrcise the right of eminent domaln, cither within or without said dis-
trict, and in the manner provided by law for the condemnation of private praporty
for public usn, to take awy property necessary to earry out any of the objects or
purposes of this act, whether such property be afready devoted to any nublie use
by any distriet or otlier public corporation, or ageney, or otherwise; provided, how-
ever, that the disivict in exereising such power shall in addition to the dunase for
the taking, Injury, or destroction of proporty, also pay the cost of remeval, recon-
struction, or relocation of any stricture, rallways, malns, pipes, condalts, wires, cable,
poles, of nny public utiliy which 13 reguired to be maved to & new location; and
provided further, that rotwithstanding any other previslon of this act or any other
law, no property shall be teken unless it s taken wpon a finding by a eourt of com-
potent jurisdietion that the taking is for a more necessary pollic use than that to
which It has already been appropriated; and provided further, that no right shall
exist In snid district to take by proceedings in eminent domain any propevty, includ-
{ng water rights, appropriated to public vse Ly any cxisting city and county or mu-
nicipal utillity district. The district shall also have and may oxercise the right to
condemn mny existing works or Improvements in 'safd district or along streams Dow-
Jing into sald district now or Lereatter used to coztrol fiood or storm waters, or to
conserve such figod or storn walers or to protect any property In sald dlstrict or
along streams fowing into sald distriet from damage from such flood or storm
waters, and it 1s lereby declared that the use of the property, lands, righis-of-way,
_easements, or materials which may be condemned, taken or appropriated under the
provislon of this ret Is a public use subjcet to the regulation and centrol of the State
in the manner preseribed by law; provided, however, that nothing in this act coen-
talnad shall be decemed to authorizo safd district, or any person or persons fo divert
the waters of any river, creck, stroam, Irrigation system, eonal or dikeh, or the
waters thereol or therein wnless eompensation therefor de first provided In the wan-
por presr:ril.wd by Iaw.

The power of eminent demain vesbad In the dlktrict shall include the power to
comlenin in the name of the district either the foe simple or any lesser ostate, case-

“ment, or interest in any real properiy which the boand of supryvisors of the districk
by resolution shall determine is necessary for earrying out the purposes of this act.
Such resolution shall be prima Tacic evldonee that the taking of such for simple ov
auy lesser estate or casement ot interest as the case may be, 15 nooossary.

Wheneven-real-preperiy-viioh-is-doveted-So-er-Rodd-tor
Some-eiher-publie-or-guasi-pubiie-use -is-soquived-dy-the-distviss
fov=say-purpese-guiherined -dy-this-sesy-tha~-distviet-nay -eondonm
mM«aaum-mwtﬁ-mmw-m
of-to-be~anchonged -For-she -roal-preperiy-so-re guired-sy-the

e g

divtziete . T

Nothing in this al mn.allmj ghall be consfrued s in any way affecting the plea-
ary power of any existing eity and county or muricipal utitity distrlet to provide
for & water supply for such city sl county or munkcipal utility disteict, or as nffect-
ing the alsslute coniral of any propertics of such cify and county or munleipn? util-
Ity district necesgary for suclt water sapply and nothing herein eontained shall be
Eangtrudd Ak vexting any power of eonfral over =ush propertics I sneh Aluneda
County Flosd Control nwd Water Conservalion Districe or in any offlcer thereof,
or it any porsan roefrreed 49 i this act.

X action in eminent demain fo acquire waler xighits outside the boundnries of
the Counly of Alumeda shall be commenced niless the hoard of supervisors of each
affeeted connty haxk conseptod 1o such Acquizition by resolution.
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14. o plan, Baprove, oporate, niiniain, and keep in a sanltary condiflon, n gys-
tom of poblic parks, plnyerounds, beaches, swimming areas and other fachiities for
publite reereation, for {he use and enjoyrmoent of all fnhabliants of the distriet, ns an
Incldent to the carryiug ont of the projects of the distriet amd on land acquired or
used for the flond entilrol, deninage and water conservation purposes of this oct;
to construet, maintain, aud oporate any ofher pmnsenent or roercationnl Taelflities
on such lands, fnehwting pienie bonelins and tables, Lathhouses, goll courses, (ennis
courts, or other special annsoments and forms of reereation; to fix and collect rea-
sonable fees for the use by the public of any such special facillties, services or equip-
ment; and to adopt =uch rules and regulatlons as in the discretion of the board are
neeessary to the orderly operation and contrs! of the use by the public of such landa
and foetlitiés for rocreatfonul purposes; provided, however, that the bLoard shall
not, for the purposes spechled In this subdiviston, Interfere with control or opera-
tion of any existing publle park, playground, beach, swimming aren, parkway, roc-

reatlonal pround, or other publie properiy, owned or controtled by any other district”

or municipality, except with the consent of the governing Lody of such distrief or
munfelpality, and upon terms as may be muteally agveed upon botween the board
and the governing bods.

35. The powers hercimabove grapted shall inelnde the design, construction, or
maintenance of any levoos, seawnlls, groing, hroakwalters, Jottles, outlets, channels,
harberz, basing, or other work pertaining thereto, In such manner as to render them
adaptable and wvsaful to shoreline, beach, harbor, navigation, park or marina devel-
opmett or vse, and to do such work in eco.operation with any other publie or qunsi-
public ageney or corporation coneerned with such development or use,

168. To establish and maintain building setback Mnes along the banks of any
river, eveek, strenm or other waterway, in nny case where the boacd dercrmines that
such: scthaek Jine s necossary for any of the following reasons:

(a)-To prevent Linpediment of the natural flow of water;

(b} Tp protect life and properiy;

¢} o prevent damage from flooding, Lank caving, or crosion;

{d) To prevent the pollution of wators, -

ey k.,

whEt e
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Sec. 23. Section 60~6 of the Water Code Appendix is

amended to resd:
. [

" 606, The Matrict shall have and may exoreise the right of cuinent damnatn, ol
ther within or withnut said district; and In the manner provided by Iaw for the con-
demnation of private property for public use, to take any property necossury Lo enr-
ry out any of the objects or purposes of thils aet, whether sneh. property bo atready
devoted to any poblic use by any district or other pablic corporation, ot agency, or
otherwlse; provided, however, that the distriet in exerclsing soeh power shall in
addition io the damage for the taking, Injury, or destrmction of property, also pay
the cost of removal or relocation of any structere, railways, matns, pipes, condults,
wires, esble, poles, of any p.uhl!#:i utillly which is required to be moved te & new lo-
cation; and provided farfher, that nelwithstanding any other provision of this act
or any other law, us property shall be taken unless i€ 1s taken vpon a finding by a
eourt of competent jurisdiction that e taking is for o wore moessary puldic use
than that te which it has already been appropriated.  The district shall alze have
gnd may exercise the vight te eondemn any éxisting works or improvements n snid
district or slong strenms flowlng into said district now or hereafter used to control
flood or storin waters, or to consrrve such flood or storm warers or to protect any
property in said district along streams flowing into sald alsiciet from damage
from such -Hoed or sorm waters, ad iU L3 herebhy declarcd that the vee of the prop-
crty, Inds, riphits of way, casements, or materinks which may be cowddemined, tuken
or spprapriaied wnder the provision of this act i3 a public nwse subject to the rogula-
tlhon nml control of the State In the mamner preseeilaod by baw s provided, however,
that nething in this act eantained shall be deemed o author{ze sakd distrietr, or any
nerson or persons to divert the waters of any river, erock, strean, irrigation rys-
temy, cannl or <diteh, fram {ts channet, to the detrbnenl af any poren, or persong
having any interest in such river, creck, stram, irrlgation system, canal or ditch,
or the waters thereol or therein, untess compensation therefor be first provided fn
the mamier provided by law.

Nothing In this act shall muthorize (he district te condeinn any of the propertices,
strnctures or warks, now ownd or hereafter to De constructed or acquired, by any
water copsorvation dlstrict within the Connty of Santa Clava, i

The power of fmincnt domain vested fr the distriet shall inelude the power #o
condenn in the nmwe of the district either the foe simple or any leser estate, oases
ment, or interest In any real property which 1he baard of supervikors of the district
Ty resolution shall determine s pocessary for earrying out the parpn=ecs of tds aet,
Sl resolution shall be pehpa facle evidenee that the taking of s=neh feoe simpte or
any leseerostite oreasement, or Interest as the case may e, is necessary,

m—m-m-ma-um-u-u-me
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Sec, 24. BSection 61-6 of the Water Code Appendix 1s
amended io reed:

 Bi-8 . Tlo district shall have and may exereise the right of eminent domain, ei-
ther within or without sabd districet, and in the manner provided by law for the con-
demnation of private property for public use, te take any property aceessary 10 car-
ry oiit any of the ebjects or purposes of this act, wheiler gsuch property be alrcady
dovoted te any public use by any district or otlier public corporailon, or agency, or
otiierwise: provided, however, (hat the district in exerclsing sueh power shall in
addlition to (he damage for the takiag, njury, er destruction of property, also pay
thie cost of roanoval or relocation of auy structore, railwnys, malus, pipes, conduits,
wirus, cable, pules, of apy public utiiily which §s requited to be moved te o new lo-
cation; and provided Cuvther, thar notwithskanding siny other provision of this act
or any oiher inw, 80 property shall be taken unless it is taken npon o finding by a2
court of competent jurizdiction that the taking i= for a more pecessary public use
than that to which it kas already boen appraprioted. The divivict shall slso have
and may cxerclze the rlglit 1o cordonn any existing works or improvements in sajd
district or alongz streams flowing into sald distriet now or herealter used to control
flood or storn waters, or to ¢onserve such flood or storm waters or o protect any
property In said distriet or alony streams flowing Into sald distriet from damage
from such flood or storm waters, and it Is hereby declared (hat the use of the prop-
erty, lands, righta of way, cascrments, or materials which may be condemned, taken
or appropriated under the provision of this net e o poblie use sybject to the regula-
tion nnd control of the State in tlie manncr prescribed by Inw; provided, howover,
that nothing in thiz act contained shall be deemed to authorlee sold distriet, or any
prsor or porsons to divert the waters of any river, creek, stream, lerlgation sys-
tem, cannl or diteh, from its cliannel, to the detriment of any person, or persons
having any intercst in such river, creek, stream, Irrigation system, canal or diteh,
or the waters thereef or thereln, unless conipensation thorefor be first provided In
the manner provided by latw,

The power of eminent domaln vested in the district shall include the power to
condernn in the name of the district either the fee simple or any lessor estate, ease-
- ment, or intorest in any real property which the board of supervisors of the distriet
by reselution shall detertnine = necessary for earrying out the purposes of this act.
Buch resclution shall be prima facie evidence that the taking of sach fec slmple or
any lesser éstate or eascment, or Interest as the case may be, is necessary.

M-Mmm-ﬁﬁh&u-anm-tm-m-m
SO~ A RN -PUDLE -0 -qUASEPUNLE 0 -Use L s-voquired by -she-distriet
Sav-Fioold-or-stern-Valer-osontrel -or-vaier-contervaiicn-purposeny
She-dhotpi et -Nby ~s opdonn-Poni -3reperiy-al jncent-theveto-on-in
Sho-Lumediate-vieknity-horees-So-be-cushanged-for-She renk
Property-vequired-ay-tie-distriet-as-aferesati-for-fiosd-sentred
m—m-mm-.
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§ 62-5
Sec. 25. Section 62-5 of the Water Code Appendix is
amended to read:

‘$2-5.. The disteict is hereby declared to be n bpdy corporate rid politle ond ax
such shall have, in nddition to 1he othcr powers vested n it by thls act, the Io!-
Jowikg powers: |

1. To have perpetual suceerkion,

3, To sue and be sued in. t!m nase of -mm d!.-sme

3. ‘.’l‘nadoptam! b o - e .

4. To aequlre by graut, lmrﬂm-ﬂ‘ !ﬂa‘m, #ile, mim, ﬁmdmd’ m nivptlon; con.
struction, or sthorwise, tind to hold, use, dnjoy, sl MM@M l‘ﬂ“
somal: property of every ki, imkullng {mala, P i) B
© pRstMcus, Wty and wattr righis o mt priv h-:m‘r. d zn ghaitried, '
aml nphmte mwm worky i .02, Fri¥

t e lavednlly ndqaired o
¢ tidebicstotss and to Is
_ m. tt‘ufammmwa R ) colioe
phying any elilization of tha, district, gndhﬁqﬂ‘r ;
et 10 the mamher horomarter providel: - N R ' S
. 3L ‘To'make contragts, amd to eliypoy nm! b s nllaasnumnrr tnr !hn“
full exendse of Al poviers yostnd tn it ﬂMﬂntﬂr any of the officers thereof by Uil
Bt _ |
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12, Toe exercise the ripht of cminent domsin, cither within or withont saSd dls-

triet, and in the manner provided by law for the condemnation of private proprrty
for public vst, to take any property necessary to earry out any of the ohjoets or
purposes of (his . ach, whethor such praperty Do aiready devoted to any public use
by any district or other puble corporation, or ageney, or otherwise; provided, how-
ever, that the distriet in exercising such power sball in addition to the damage for
the taking, injury, or destruction of property, alse pay the cost of removal, rooon-
struciion, ergrcioention of anyv stencture, railwars, mnins pipes, conduits, whns, ca-
ble, poles, ¢f any publie utility which iz required (fo be movadd to a new Iocation:
aml provided further, that notwithstanding any other provislon of this act ¢r any
otber:law, no property shall be taken vuless it is taken upon a finding by n court of
eompetent Jurisdiction that (e taking Is for » mare secessary parlile nse thon that
to which it.has already hroem appropriated. The fistrict shatl also bave and may
uerelsemenght;g“muﬂ n ony nE. W Br in ‘Sold

r operh
- irlet ﬂ? l'ﬂk Loy §t
eulik Jilo angy

flon 331 hereof, to
nance of works ok ehan iy
colleetuy  sucl: nmssm{-nta .




§ 63-5
Sec., 26, Section 635 of the Water Code Appendix is

C amended to read:

Thedlstrmiahereb.v deciared tobeamdyeonmmm “and polit!cmdas
auch 1 kave, In udditiantothnother POV ETS reﬁtulhutbytms nct, the follow-
ing pewers: _
" 3. Tohavé perpetunl suocession. s _ TR

-2 mmnmmmumnmumnw T

8 Tﬂuﬂﬁﬁtaml. e R T e e

4. To squire by grant, mmnm,m:m
ltmeﬁm M mlm, m tehaﬂ,m eﬂw

%mmmmmqrumrgmﬂ
.Edm:mﬁawm, ‘ot ¥

" the dlﬁr}et hlﬁbw tho m
: 3 bf. sam*gfiml He.ﬁ;
that mrb- now. B heron ex.tst,_ :
Ing Ha powers, titheugh sheh powers miy by of
sald distelet, - Any sueh other palitleat subdi el
the district; provide for g Hise, oF Joift uso; 6t
sucli other podifieat subdivision, Iiaa ‘an interest, o
erty or focllities in wh!ch salg distr[et lins g l

.faﬁﬂth:ﬁl ﬁ'hiéhw-
y Kmm,arioin;u:eotml




7. To co-aperate and to act In conjunction with the State of California or any
of Its engincers, officers, boards, commissions, departments, or agencies, the United
Etates of Ancriea. or any federal depariment or agenpey, or wiith any public or pri-
vate corporation, or with the County of Contrn Costa or adjacent counties, in the
consttuetion of any work for the controlling of floed or storm waters of or flowing

into sal distriet, or for the protection of o or property thereln, or for the purpose

‘of conscrving sald waters for bencficlal wse within said distriet, ot fn any. other
works, Rets, Or purposes provided for heteln, and to adnbt and carry out nnr deﬂ-.'
nite plan orsystem of work for any Such. poIpose.

B "o catry on technieal and other lnvestignunns of 'nlz klnds, make memre-

wents; colleet Gata and mule analyses, studies, and f ‘tiona. pertaining to water
supply, watér rights, control of flocds and vse of waﬁer, “Hoth within and without
sald @strict, and for such pisrposes eald district shall |have the fight f docoss..
through Itx putherized representatives: to-pll proportios 3 Ithin sald dlstriet, The
- distriet, throngh itz suthorized represcritatives, may cater: pon sigeh hmds fnd mato o

examinntiony, sorveys, and maps thersgl, -
-8, To enter upan, any land, o make surveys and Jopsi
iin;’mrcment and the Hries’ fe.r eham amaims. m"

otber ﬂsumwar, to. wmm by numhase,h!m. oot rac
-deviss, op: oﬂ‘mr Fognl mpans it laids und wotor:eid wei
erly Bocessary Or eonvenient for the constraction, -use, suf
#nd Buprowisent: of said works, including worka constiszelt
- by privale oWiers, lands for pehetveirs for storage of i

§ 635

¥, mhtﬂﬂhm& tepair

f nm: belng Wrm&l' i
2 ary wWaler, ahd Al ope.
essary sppurtonsnies, and alse where nagegiiry of conve ient to sald md; and for

Baid purpescd and uses, to avgales and to held, flie capital shock otwmutuﬁinam--"_‘ff'

eompany or tarporation; domestie of foroign, Swniag waler or water Flghts, ‘eanels; -
nérahip of such stock 18
 OF any park thorsef, Wp<: - o

waum'nrlm, fratchises, cunecssions, oF r!gh_ts. wl_um. tl_le

or tbe eondltion fhat when holding such stock, the distriok shall be entided ta all-

the vights, posces'and privileges, and shalt Do Eubiect td all the oblizations abd .
Habilties echlfarred or Imposed. by aw Upoh othér Holders of such. stéck in the same . -

eomipany’; io'ghter o and do &ny acts nectssity or pro for the performnnes of

any amcnmm witli ‘the United Statds, or any state, county, district.of any kind,
mblm or privite eorpération, associntion, fitn or imluidua&qr any aiber of theny,

for the joilit nognisition, constrvction, Jonsiog, owngrship,
ment, mainicnance, repnir or opitation of any rights, wor
kind which night be lnwlully nequiréd or owncd by the distriet; o aeguire fhe.
. right to sters: water in any vescrvofrs, or 10 carry w:aenr theugh any tanal, ditch
or conduit ot evwred of enntrnl:ed By iho dlstr!ct, to anroh nor or- Jesses

tsposition, N, maimge

or othor property of 1 .

the ¥ight to tho usd of suy water or Figit to stofg: sgch water in any Kgetvoir 2

the distriet, oF to tarry such Watcr through any Lannels, ca
the distriet; fo enter into and do iny acts neccssary of Préty
of any agrecmiont’ with any distriet of any kind, pubdle or p vty ‘otporation, neHo.

, ditch, or oundinit of

Iqr the mrrmam .

ciation, firm or indlvidual, of ary number of :hcm for the|trunstor of: dnliverx to._ ;

any aveh distriet, dorporasion, associntion, firm or.indfixi
ot water pumped, stored,. appmprmtec! or othervise adsi
uso of the district; or for the purpose of oxnlaaugmg the-5am
right of water:supply In exeband Tor wator, watcr thyht ov
ored to sabi dislviel, by thi: nlhqr Pty Lo waid ggteqiaenk

16 T hcur im and: to Issue bonds fn ke mapper hereln pmruled. ‘

11. To taulie takes ur- nsaesmmﬁa

164 any. water right
red: or socurcd; Tar tho

} for sther watek, water - -
_nter sﬂmﬂy to he dellv- R

leviod tind eptlbted. for thy puipoes of . .

paying any ghligation of the distrlet; 40 --m.:mry m aby of the ‘purpases. oi' this

act, in the maunor Nickceatior provided, - E‘

12, To vigke covtsacts, 4nd.to-employ Jabor, nna to i al} aely necossary fqr e

full exerclst of all’ pﬁwm vr.'sted in said district en iny < Lhé'uﬂlcea‘s thereof by
thig aet. . I

13 ':lh exercise the right of cepinent dosaly, elther willitn or withoui sald dis-
triet, and fn tlie eitzack provided by lew for ihe condemnation of privdle properiy
for publle use, to inke any property neccssary to earry owf Aby of e objoets ot
purposes of this zet, whither such property by already da'_ A 1o 4y publie gse by
any disteict or other uiblic corporation; or aguncy, st otikgrwise; providad, hon-
ever, that the distriet In excrelsiug such power shail in’ aﬂﬁ Ition fo the dosmge for

the taking, Injiry, or destruction of propietty, also pay the post of regioval, fecon-

siruction, or rélacation of any structare, Tailivdys, pinins, pipes, conddits, wires,
eable, poles, of any pullic utillty which Is required Lo be mol?ed to a Hew Jocation;
and provided fhrther, that notwithstanding any other pry ‘of Eiidg aet-or any.
other law, no proporiy sheil bo (ke tnless #4848 token B Brding by & conrt
of competent Jtlrisd!ctiaon tﬁzu: u.n taking is for a mpre nec*smry public use than

..35_ E




§ 63-5

that to which it has almach Leon apprepriated ; and provided forther, that ne ngbt
- ghiall lexist in said Jdistrict 16 {ake by proccedings in cminent domain any property,
including water rights, appripristed te publie use by any existing city oand gounty
or municipal uiility distriet. The distriet shall also have and may cxerdise the
right to condemn apy existing works or lnpro nts In-seid district or along
-streams flowing inte said district now o hereafter used to-éontrol fived or sterm
wators, &r b0 conserve such Sood or torm waters op i protett &ny property. In sald
- distriet or aloni; streams. flowing Juto sald distelet from damage froti such fooit
or storen waters, and 11 is hereby declam! that the s¢ of the pmmtt;-. hnﬂs, :‘lghts

qr—war, e.asmmts. or mherlals Whleh ‘may b! mdemned, (il
‘under:the provision of this aet 44 a pabile ube so uie on. 484 tatrol
of tho State In the miarmer proscribed by faw ; pron ey, et
this act eoutainod shalt Be deemod (o githorizg Sni &Ismw. pr oy pe
sons §o divert the watehw of any ilves; ereek, sr.:.j ibof:
diteh, 'or the wniers thorpol wthe’m hn!em inge | f
edin lhmnnerpmsermedbymw. RO | ) T
‘Theé pewer of eminent: domatn: ws;m ﬂm a rh:t s!m,n inczm ﬂ:a
witfomin In the hame of the district ehthor:t 0 tify Josspr ¢
- moent, or Interost 41 finy ¥ral propérty which the bost
. hy resolution shatl doterming is necesEary for carrying out of Thig
g ' x:pt ' it the ita) o:mu&ea: e of
nay lewesmtn menmnmtor Inlﬂmu thnm "nr btl;{fﬁmmq. ) Rﬁ

Nuﬂxl iu this nct oontamcd s!zan bl! constfueﬂ "8 111 'ﬂx_w&as' aﬂmﬁng tke pkm-
AIF m?ei ‘of nny existitg clty ol gomuty-or, muntelpal ulility disteled to provide
for a sator wsupnﬁ' “Tor 8ucH ity and eounty or saunieipnt ut m}tdistﬁgt. af aa afect-
ing the ahenlute contrel 8 any. proporeics of such ¢fty ard eoonty br Tvonkelpi) il
ity district necessary for such - wator sumly anf ‘7 shinlt bo

SR herﬁ{n eoi:!!hn!ne# : et

consttied s YORING oy DaTrer dontrol ever jrroportiog. dn such Ceatra’Costa

’ Gwsliﬁ' ¥Fitod- Gamlivl, i Wntet".(:ensmmtim D _ tﬂci or i’.ﬁ zm* umm tlmmsr,.
. oF Lt phy HoEsOn relefred to in {his Set: e -

14 To.make contracts with the’ “County 4f Cnnt?n Cosia, and to omm;er mm for
the piskpost of dolny flasd ‘eontrol work and for mpeétlng and prsging tipen tha
adequiney of deiindge plans pmldcd for ench mm suhd!\iﬂan i th-e
County of Contra Costa.” - ;

15, *T'o conatruct; ‘pecent, ma!nr-w!n mmlr, or tht-m-ls:- inmrom stmnmm or -
channels. for any purpose, th, whole or-In part, roly ol-to the pirposes. atid powers
of (he dlstriet, oF perform nny act mcmary or 1‘j rnl to ‘tha: mmpﬂntc exerehe

‘and affeot of awy of im D°‘ﬁ"-"l'$ S '




§ 69-7.

Sec. 27. Section £9-7 of the Water Code Appendix is
. amenjed to read;

TR 69-T Tuc dlstrict sLall bave and may exerclse the right of eminent domain
“itiun the district, and in the manner peovided by iuw fur the condemnation of pri-
vate property for public use, tu take any propeety :w-cssary to carry ont awy of the
olijects or purposes of this act, ‘whether such property Lo pleeady devaied 10 any
pablie nuc by any distriet or Hihicr ]m! e’ ﬂul['mul;ﬂ W, WF ageicy, of aihnmwu | pau-
vided, lmuumr, that the ‘Watriet in exercising - anci | padver-shall in. andifion tu the
damage Tor the hiking, imury, or ‘destraction. of peeperty, also. piay the cost of 1¢-
mm'-ll or relgealiott of any strpeture, rajlways,’ '.'t'nim. pipes, conduly, nMs, Jcalplo
poles, whicll is requited to be moved 10 a now lomtkun. and-provided furthor, that,
mtuithsmmun* any other prm islon of this ach or any abhes M. no proporty. slnm
be takicr uRless. §t is taken tipen d findisg by a cour ot mmtmut }urisdictim thnt
the tiking §s for a.dnore nocossary. Hublic use thal 3 T

. been approptiated; and prosided fys ther; . ﬁg.xt ne: ¥ m shall-extitdi: the- smm to
“take by proecedings-ln cayuctit ;lmmm O inciut}ilgg water righte, | :
priated to public use by fuy oxlsﬂng Ly O 'mﬁﬂiﬁpﬁl AatiHEy dHsteiet. Tha
distriet suail alée have snd may etumlm the right| lo condern any extstlog works
or brprovemaits i thie distrie; aid ft 15 vy l!ﬁd‘ired that the use-of tlic prop-

. erty, lnds, rights of way, casgments, or mnteriady whleh may bo doniénuted, taken
or approprinted under the provislens of this act is a publie use sahjcet to th regu-
- Intion and conitrol of the State tn fhe-Nanior prescribad. by Jaw: o
The power of emingnt dosmnln vested in.fhe district shall; liclode. ﬂm pom-r to
eordemy in the:nawe of the distidet cltior ¢l Tod shiple. oF Suj Tessor oftale; énse-

- iont, of inforcst Ia Amy: real proporty which thit hoard By reselution shall dntor
nine ks niceossary for caFrylug ot thié puipiscs of tils tiet, | ﬁm mn’:uﬂan@almll
o prifon facle evidence thnk the: (aking of such ir simlﬂe or mi' hsae: esénte P -

t‘asement, orjlltermt n-: tl:c caEe may lwl:, is nccessnr,f W

- Rot;h:lag In thisant car.tnine;;, shall hu mmtrued K& 1n. ney ‘way affosting flie plc-

nary pawor of any exfsting county, vty ox muufcial utifstz mm-icueymﬁo for
& waler sapihpcur such coufly, oty or mignicipad uillity district oras aftoating the
ahsdtute Coiitrel of auy propriics of such county; ity or smuisipal utiify dirtriet
neceseaty for sath wilcr sopply, and anthing Teroln eontalned 8B be sonstrued A
Tostilig. Any PAwer of ‘Sonticl ‘pver -sikh pmperﬂcs in ‘sald Coutea: Costu County
Storm Dinin Dlsmet m- in ml;- -tficnr ﬂmreo_; oﬂ in ang persem refcm:d ta'in this

- et
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§ 70-8
Sec. 28. Section 7C-8 of the Water Code Appendix is

amended to read:

L2 70-8.. The distriet sbell have aud may exerclse the right of cwminent domain, ok
ther within or without szid MMetrict, and in the manner provided by law for the con-
wernaation of privale properly for publie use, fo t'tku any properiy RCcCssary Lo car-
ry out any of the ohjects or purmenes of this act, whethor such proporty be n!mﬂy
dovoted to any public use by apy district or othor public corporation, or agewcy, or
otheriwise; provided, however, that the dietrict in exereiging suéh power shall in
addition to the dnmage for the taking, injury, or destruction of property, alse pay
the cost of mmovad or reloeation of any structure, rallways, malns, pipes, condnits,
wircs; cable, poles, which is required to be moved ﬁo a new location ;. miad provided
farther, that notwithstanding ahy other provigsion of this act or any other law, po
proporty shall be taken unloss it 38 (aken. wpon a finding by & court of competent
Jurisdiction that the taking is for u more hcecssary public use than that to which it
hag nirendy been apprupnatcd The distriet shail:also have amd may oxerclie the

‘right to condemin any exksting works oc lmprmeinﬁms in said Qisteict or aleng

streams flowlng bito sald dislvlet new or hercafter used: to control fiood: or storin
whters, or to consorve sucli fingd or storm waters fo prolect any proapecty In snid
district or slong stropmd. flowing into. Raid amtrlet_ iy damige Trom such flood or
storm’ waters, nnd it fs hiichy declared that the n'se of thc properiy, aivls, Fights
of way, cascments, or materialy which may bo copdemned, 1aken o appropeinited
under the provisicns of (his act iz a public usze subject to the regudation amd control
of ihe State in the monger preseribod by laws peevided, however, that noﬂﬁng- tn
this act eondnined shalf be detmed (6 authorize sniﬁ district Or any. JRrLon or per
sons to divert the waters of nuy river, endck, str irrlgm!au Eystom; eannd or
ditel,: from U8 chiannel, to Wi detrinient of any |, OF peirsous having any inter-
cgt in such-river, creck) stream, jrrigation system, canal of ghieh, or fhe waters
thercof or thercin, nnlnsa commns.ztk-st zhcmfor?k first: proridml in the manney
provided by law.

The power of emihent domain vested in the (K*Frlct slua}I Inciude the power to
condemn In tlie name. of the district cither the fog gimple ar any tesger geinte, ense-
moent, or Interest in any real property which the Honrd of dircctors of the distriet
by resolution shail determitue i3 noeesvary for cazrying gut the purposes of {his act.
Buch reselution #hall be prima facke evidonce that filie taking of such foe simpin or
ans lessor estate Br easemont; or hitorest as'ihe ease may be; fi hovessary,

m E
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‘a_au- mw-w—wwqw sor-the-mi-m

mulu&-by—%iﬂtﬂet—u-mn#ﬁ-forcmm-u-uter-

ho,thln, In this ac-l: shall aumorrze tlm ﬂlstriﬂ, ié tonﬂemn nu}- of the r.mmrtiea.
steuclurcs or werks sow owaed ér Rereafier to ‘uér construeted or aermimd By, the
Pacligco Pass Water Distriﬂt. :




§ 12-7

Sec. 29. Section 727 of the Water Code Appendix is

amended to read:

5 72-7. The dmrict shall have and may excreise the right of cminent domaln, ol-
ther within or without said district, ond in the manner previded by Jaw for the con-
demnation of private pioperty for public use, to take any propetty nocessary o car-
ry out any of the objects or purposes of this act, whether such property Le already
govolnd to any public use by any district or other ppl:]ic corporition, of agency, ot
otherwise; proviled, however, that the- district in cwrcising gnehi power shall in
additlon 1o the damnge for the taking, lejicy, or destruction of propetty, alse pay
the rost of removal or relpeation of aky steueture, rhllw.lrs. mainy pipes, condults,
wires, table, poles, of any public utitlty which is requived to be moved to p how Jo-
eation and pravided further, that potwithstanding iny other pmvision oL'thiy net,
or any other. luw, ne nroperty shall be taken nnless l t is taken wpon & finding iy a
court of compotent jurlsdiction that the taking is for a more neccssary pobile wee
than that te which it has atready becn mpmprhtedl The distriet sholl alsh have
and may exerelse the righl te comdonn any ekisting hworks or imprmemants in said
district or along sireams Tlowing Inte said diatriet nbw or, hoteatier sised fo comtrol
fiood o dtorn. wators, or to consorve such flood of Etonn waters or (o profest any
property in said distilet of aleng stresms flowlig Into. sald district frowy dimage
Trow guch flood or storm w'ncm. abd it 1= Depehy deplared thal the use of the proy-
erty, 1oy, sighis of way, eascments, or materlals which moy be condemnied, taken
or appropivialsd under the provision of this aét is a public use subject to tie regula.
tion and contrel of the State’ in the matiner prcqcrlﬁetl h.'r law: provided, however,
that-nothing Tu his act contringd shall by deémed 4 anthérize sald distelat, of any
petson jor peesons to dHvert thie waters of any riven, ercok, stream,’ irﬂmhm £¥8-
tem, ennal or dlieh, from Jts chamel, to the: &ottinﬂ:ent af oang porsen, or Porsons
having:any intesest in such river, creck, stream, jrigation systom, eannl or ditcly,
or thc waters thorzof er Eheteln. unloss mmpellsntidn therafor Im {ficat pm-.ldcd H1HS
the 1annet provided by law,

The powsr of eminent dotntn vested in ihe dist ict shali Inchude the powdr to
condersn n the name of the distriet elther the foe sitple or any leswer estate, case-
ment, or imterest in any real property which the hoat‘ll of supervisors of the dlsirict

. Ly resofution shall determilue Is nocessary fob carrying out the purporos of this act,
Such resciution shall be prima facle tvidence that the taking of soch fee silmple or
any losser egtate gr casnmum, oz intorest ns the case :ﬂny e, 18 necessary.
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§ 745

C Sec. 39. Section 745 of the Water Code Appendix is
amended to read:

§ 74-5.The district Is hereby doclared to be o body corporate and patitic and
s wnch shall biave, iIn adtition to the o!lmr howers vested In it h; tluls act, tlle .
fotlowing prwers: ) ; ) - . B
3.t have yerpeteal snecession, ' L Lo - :
L o wnp awd Do sped in e Bams a!‘ said erIct. :
A Fo Adapt 3 sepl, ! ‘
4. To ncqmro by granf, puechase, lmm-. gift, devise, bnnir-xct conflrmnatlon, con-
steuction, or otherwise, and to hold, wse; enjoy, seil, lbt -and- dlsnosa of wal :nm!
personal property of every Kiod, inﬂmhm, lamls, siruitares, builiiogs,. ‘Hghts-ot-
Cway, casements, amd privileghs and tn constroct, mainfatn, ‘alter nod operate any:
.l all works or hnprovements, within or whhanut tha #Jis!rtet DBECCSRRTY B PROIY
to carry out iy of 1l ok jeeis o ey of s dot and econvenient: te the l'tiﬂ
esereise of 3 powers, Al da eouilete, extesid, add tﬂ. alkor, mmﬂ_\ rn;mr or -
ofierwie mpwove any works, er lmprmmu&nw, £ Yy pmperl.s neghired by it as ay
thorized by dhia act.
& o control the flood and stohn waters of sadd: t]isl!.‘ict and fhe ﬂoml and ot
waters of streams that Jinve theie sonrees oiabxlio of snnl district, bitt which stmalns
nind the floodwators thekeof Flaw Dite Siid dldtrier, and to consorve sudly waters foi
boneficind p) usctul purposes of Said district by bpre.'lrl ing, qtnrh‘rg:, rr*hfnhu; amil
causing ko poreniante Into thi ofl within or withont said dlstrwr or to BRYe O CON-
sorve In any manner all or auy of sueh wakers and prothet Zrom. damnge Trom, such .
flond ar starm walers the watorcolirees, watersheds, harbora, public highedys, Jife
minl properix In sald distriet, and the Wil orediirees aumﬂrx af the @atrler of stpegrig
“flowing Inty (e district, and io rrovent acaste ot waler lor diminution of the waker
w[:mv in;.0f exportation of waier from ®ali - district, iand to- obfain,” rutaln and,
reclaim :Irama..-:c. gtorm, fInod and other waters for boynfieial uss 1 saf “Otriery
. pravided, thdt nothing in s aict contalngd slmii authatiza the mrrrhag ontiof g0y - . -
plan of lnprovement, the purpose of which [5, ot tite offact of whieh will be, totake !
C water which {lews In any watorsliod v safd distriet an transport or soll samg fod ‘
use anywihore ontside of the «Aistriet when (he water Jovél of any ‘geavel eds within
the distriet is below the nornial dovel and sieh water m\kl rons!:mahlr be uswd to -
roplenish thin water lovel of said gmm! hods; - prm‘ideq farther, that: hong of the
provisions of this net ahall preciods the. cxerelse Ty any-other politieal- subdwialon
that may dow or horeafier exist, whelly or In part, within the dlstrict fmm exer-
elsing its pewem Athoupk.such poivers may he of the s'tﬁm ML as the powdrs of .
zald. distriet, au(-h “othor. pcmlcu! subdiviston. ma¥; by wwritten agrdement witle .
the distefer, ¢ & for: the uxe, br joint use; of property or facilitios in whith Ay
aucly other polihcal sulxtnl-,jon lias an Sutepest; orfor i -use, o j;)int uge, of twop-
cxty or facllitios {B which. anld districl hos nn Intevost,
6. To cooperate ani to nct. In conurictih: with fhe State of Colifornts, sr any.
of its engincors, officers, boardy; commisstons, deprrtments or agencles, ot with thie
goverpipent .of the United States; or any of dtd cugincbrs, offlecrs, Boards, commls-
sions, deparbuents or agowcies, of with any public or meivate corporation, 4r with:
the County of Santa Barbara, En the construction of any work for the controlling of.

‘fioed or storm whters of or ﬂowing nto sald alatﬂtt, or fsr thd protecﬂm ot life or”
property theteln, o for {he purpase of conserving said wathr for booetleial use withs
in suid dlstslct, or In any dther warks, iéls, or purposes Hrovided for-heveln, anmt tn
adont and earry out any delinlte an or system of work for any such. purpgse. .
7. To earry on techiieat anl other investigations of all kinds,. miske msure- 7 )
monts, colloct data and make annl.yses, Btidics, and Suspoetions pectdining bo water
supply, water rights, control of storm waters and thoods nnd usc of water, both within’
and withont'said district, aud for such purposcs sald district shall havo the right of.
scetss throuigh its anthorlzed popresérbitives to all o vtics uithm_aald'ﬂgstrict. Co
titha deirict, through s nhtherlscd reﬁrmmgti' oF, may #nter iipon’ sneh. lsH_lﬂs_and
mapke emmhmﬂons, wurreyn, nrd apd.thevéof, C

8. “To viier upsn any land, to nske siprveys sl Iom*e e nw:sm orke of
fmprovement and the !mes. for “pHannek, .mduits, eanal} pipelineg, roadwiiys and -

other rightsol-way: ‘to agrpilrd g purcim, . Tedge, -conkraet, cond natim:, gitt,
‘devlse, or other Iégnl means all Jatitly ped watcr aod waten Fghts fnd otlimr property”
negessary or: convenlent for tlm mns!ructiou, use, supplyJ maintenanee, re[mir rml.

-h1-
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Improvement of said works, including works constructed and being canstructed Dy
private owiners, Tawids for resurvoics for storage of nocesgazy water, and all neoossary
appurkenanecs; lo ealer info condraets nand agreementz with, and do any acis neees-
sary or proper for the performance of any such contracts and agreoments with the
United States, or any stale, county, Aistrict of any kind, peblic or private or mnnicl-
pal corporation, assoelntion, firm, or Individual, or any nutiber of thom, for the joint
nequigition, constructlon, Ivasing, ewnership, disposition, nse, mansgement, maknte-
nance, ropair or operation of any righiz, works or other property of a kind which
might be nwlully aequiemi or owued by the district; to acquire the right o Store
water in any reseeveirs, or 1o carry water through any eanal, ditch or comlinit not
owneid or controlled by the distriet; to grant toany owper or Iossec the right o the
use of any water or right (o store euch water in nny- m«crvuir of the district, ar to
enrry such water through any tunmels, ‘eanal; ditelr, ng' conduly of the; di«trit-t to
enter Into and do any aets necessary or péopet for tie: performadios af auy pEree-
mext with any dlsiviel of suy Lind, pubiic of private eorperadion; assselatlon, ﬂrm or
individual, or any numbor of. tlmm Aor the fvamsfer or ﬁvﬂry ainy guel distrkel,
corporation, nszociation, finm or imlu Tluat of any vwater right or-wafer pismmﬁ,
stored, nppropriatod or othem Jue aequtred ot seenwved; for the use of thee wébelet ar
for the purpose of exchanglog the same for otheg water, water tight orwater supply
in exelange for water, water or wnu-r snppu- to bc ;k:lirr.-ml Lo sall}l district liy ¢l
othor party to said agreement. -

P, To ibeur Indebfedncss gnd g iRsyvie hmu]s in the shanner Siorely. mnﬂm!

16, 7To cause taxes or nsséesments to be levied and jeollected for the parpa-e of
paying any ohligation of the digtriet; and to earyy ot lany of thic Ws oI thk
act, In the manner herefnalior prorkiea‘ o

11. "o maki contracts, aid o employ hlmr tmd tn da ﬂl ad;s heeessar;- l'ur
f: full exereise of LA nowers wosted’ in sl liistrict or any; nt thn orfﬁem ﬂmmf

this nct,

.12, To-exerciie fhe right u! ommenl: dumiﬂn either wn;thin arw Etkout a'na diﬁtrieh
and In the manner provided by laty for the opridemnntion of privaté. property for lmh-
Y use, to take-niy proporty Hoeessary o carty ‘out any of the objects ur putposes #f
this act, whether such: projperty. be atrendy devoted to any ‘pabtic nee by agy d.hetﬂet
or other pulile corporntion, ST ageney,.or athorwise;  previded, hewcrer, that the
dlstrict in ‘exercising such pawer shall In additioa to thp Bamage for the taklng, {6
Jury, or destruction of properly, nlso pay the eost of yembval; reconstenction, oF Pelo-
cation of any structure, rall¥ays, mialns,-pipos, condn!ts, wires, ephle, polos, of ArY -
public utility which I3 roguited to b oved to & new !ocqtiun' aml provided furiher,
that ndlwithstandbig sy other provislon ¢f this act oriany othor 2aw, ne proporty
shadl bo talken unless 1% 18 taken vpen a finding by a4 codrt of competent furisdintion .
that the taking: s for a mnminemssa:y public nse then that to which 18 has alrendy -
boén nmmﬂa{eﬂ and provided faritor, that s vight shall exist In said Aistrict to -
_take by procendings In eniinént demalit ‘any property, ineluding water Tights; appro-
printed to publkﬁ use by any exisﬂng city and-eounty or m'.mlelpnl utltity distriot.

The d&str:cf. ghal alsy. hm-e ‘npd oy cxcrclm the v:g!}t to conapmn any eximng
works or improvements In sild dixtrict.or alaug streangs flowing fato sald dﬁmu,
now or liereafter uscd te control flood ‘or storin waters, Jpr to conpiree suc’tr!m
storm waters or to proteet any property In said alstriet op along stévams ﬂuwlngm
sald district frout dumage from such flood ot storm waters, and It is hereby declarod:
ihat the wse of the plogerty, inds, rights-of-way, eascmputs, or inaterials which ney
he envidemped, takoen or a-pprqﬂ'mk‘d nnder $k¢ provisiotls of this act ia a pibile ee
subjoet to the mgulatmn and conlrol of the state In the! mnnace nmscrlm& by lawy
provided, however,  that nothing 14 this det contuined “hall beé Bretped to- alithorixe
aatd Jistrict; er any person ov CEsOus: to divert the waters of auy river, ereck, sirean,
freigation wystoni, eaial or dltcls, or flm waters thereel therein unlosg cmnmnsa
tion therefor e tirst provided in tho winmer proseribied By Ine, B :

The power of emiitit doninin vestod A distriet xh?!l iuehulg the power m eorl-
demn b {Tie pame of [he distelet cithor tho. fre. shinbie of| s lossy te, casmient,
or. Jubepost: in any rea) property whieh e baard of MHuoukire of th diktriét by re_sqm-
tion shall doterming is necoscary for cureyiing ont the purposts of this act. Such
resolution, adopted by a two~t1|inlq vote of all its memﬂers, shall be mnctusl\'n ovi-
dence of ail of the Eollowing: .

{n) The ypublic necessity fof thc promeml [mh]hc imm(m-lm-ut. : 7

{b) The property or propoerty fntveest boing acguircd hF THCCsSary for the proposed .
publie use, )

{ey Buch proposatl public impmuunﬁnt is plannoed or lamml I the anier which
will be compatiliie with the "ﬁ:.uest puhlu: =l mul thg Ioast private iﬂjur:‘.

~h2-
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Hheaevewmi-prepem—whieh-is-ievated-h-or-heid-for
m-other—puuuwr-qms&-mlie-uu-!e-nquind—by—the
ilatﬂ«-ta—aunm-ammnby-this-ut,-m-iiltﬁct o
mmy-condenn- ml m-:ma%um*wm-m
mmay-tum~wu-umep-m-m: |

ly-the-ﬁstﬂﬂn

Nothing n. tMH act mntnilmd wchiall l&o am-ir:u.}l - ]ll ml’; \\‘ny nffeﬂlm; III“ o
plenagy power of oy existing ety sund cotnity or municlpnl nility district ar other ‘
disteiet or publié ageney- i Jravide for a water #ungs!; for wnch Lty aiid touty or T :
munivipnl uHiity dbarig or ar affeviing the absolite controd of aay llmpl.'tﬂﬁs of
such eity awd connty ne manteipat GtiFy disflet ﬁm&-ﬁu?} oy sl waler sipply
amd nothing beweln vortaineit. sliall o mjm‘nmd g vesting sy powor. of mnttotl
pvet sueh prupertios fRosiel Sanly Barbary [.‘mmm Flond Contenl gl Water -Con-
wervaijon Distriet of T shiry afticer theroa!: pr B nF peienn Wil ta Tiethis act.

124 Whenever a part oy of o pisred-iy reyuited by the qistrict for Ray purpoe

_Auithozized by thix ael, sl (he ‘taking thone!, and {he constructian of b propase:]
Public dnproviment oo witl- mu-tl‘vrc Wik mmpnnhln whoeuy otk romahelir, -
o “il! otherwise canet nﬂmtnnﬂm Hanmge to. 11 emafiior; the tn:» lef. miag: eou-

nroperly requived fal distrler pury
it Hr-u. ol mh nmnisﬂion of tln‘.l rmhmﬁ- the dlutrict may” condenin; garrchia
fiam tlﬂ manm:tur rur use

ctherwise acnize an eascment for higetas hrsmd t'g,
by the pnblic. Iueludlng e Gwmr nt tim ‘hmd ‘

C ami pulﬂic 1gonc{vs. Y- in t:mplnr lnim- for ﬂ:e mur?am
and for hq’mﬂmg it mssmg “poit - mc aﬂoquma' of, t}____




§ 79-5
31._ Section 79-5-0of the Water Code Appendix is

amended to read:

79-5 The district is hereby declnrcd to be a bhody cdrpomtc s#nd politic and g
sueh simll have, in adéition to tho otler powers vosted In h Ly this aet, the toiiouing
Pawera:

1. ‘To have perpetuat succession,
2, Tosne and be sued inthe nane of seid. d:strict. _
t o senl, _
:. '?{?'g :«;‘;&m by goant, purtimsn lease, gift, dovise, céntmet ennﬂemmtlml, ton~
structlon. or otherwise«. and tu holdg, use, cn}or, soil, lei; and ﬂispnse o: roal’ and -

'

personal nmpr-rty of oYOry kinq inciudulg Jamds stmctu bldings, rigbts-or-way,
easements, and privileges, and te. construet, maint-xin, Alipr -mrt npérate marimd an
works aor. hnpmvcnwnts, within or withont tha dHstriet, Ty OF propir-to. ehrry

out any of the hjects o pueposts of thiy et sad cotiverlcat to the-tall esereise of
its powers, and to complete, extend, adi to; nlter, removi, repair or athernise l!‘nm'm'c
any works, or fmprovements, or propenty acmilred by It A anthortzed by this act. . *
fi. - To store water in surfaes of undergronnd roseryolts within oF nu#aldl:n! the e
disitiet for'the cotimon benefit of the district or of ANy KON O % ; ta
conacpve and reelrim water far. prosentand: i‘nturc 150 s
propriste and nequins water sl wtor righh, aml !mpnrt?w iter intn llm m:ztrict ana .
1o consorve wirhin ov outsldy of the dixtri [ :
withii the ilistrict;  to éomanies, nantaly, infed ;. defend P mmlm. In’
the iame of tho districh or otherwiae, aml th aNSRE 1he icostd and expietses of, any.
netion or pmmﬁ!inz Snvoiving or affectiiy flic ‘pivucrehipor use of Wators of water,
rights withiin or “Ithmlt the dimtriet, uscd dr useful fur dny puipose of the t'!litrirl: :
or of common boneflt to swy fand.sienated thereln, ar invalving the w mteful s of
water thierein; to commened, maindais, Snfervene ln imkeud and, Semiromise and
to assume the cost and expenses of any, amlonit -ectln amd Broccodings, now or

hareaficr bogitn: te prévent Interforence - with br dintinntton of, or 16 Aeclake ﬂghh; .

in the netural flow of aby stromu or snrfuce o suiderratieny siphly of walers used:
or ueeful for any purpose .of tim district oe of copmim !wkenctit e the 1ad
thn distrmt or m 1ta mm;_& ahfg - tn prc-vom nuhwrﬂi xmﬂmhﬁ

or nsp. of wmerdm ne !Irm Im lum tlmadisirk:t nm\mﬁ!. [!mwe'fﬂl‘. thad wn
shall 1ot have powner o fnlgevene or tnke et DL 00 to DAy the eosti or px)
actions or eoniroversios hobwedn the owners of hi.ltds nrng.ncr r:"lats M:It-k do lmt
affect the Interest of the district,

6. To control the flood snd sterm \uunrs of snm dl‘"‘tl‘i‘{"t reridl gl ﬂood nm!ntm‘m
waters of a{w-mw that have thinie sonsees autwite of said- ﬂi;,h*iﬂ hut which’ alrenma
and the Koodwaters thivesd, flow irpegak] distrlet, anit 5 constrve sueh walers for
beincfivint nhd tesedail purmm;» l:nt s-\m t!l-etm't Ay :-pmm] n;.—, atorin;: mtmniw- aml

lmppi:r in, o¥ cxwrl.mnn o£ \mit‘r i'mm S‘Ilﬂ diwtrk-t nnvt to ol-miu roi Al :
clalm drainage; stoni, fond and sthier watcrs for Triflein wiie T sidd ﬁlzctﬁet. o

_viled, that nothing in this'net contalued shall natharize the earrylng obt of any: .

plan of mprovemeat, the purpdse oF whick is;-or-the affedt of Which il e, to take -
wator which flows in any watérshoid in saiq district and ‘tmmport ar 5ol kame for
use anywheee outside of the (Hetrlet when the water leuﬂ'ur any grierel s within -
the district Is below the normal level andt mich water copdd reasotiably bo tised to
replenlsh fhe water level of mh‘i gratel beds; prnvlded fiftlior, that mone of the pro-
visions of s act shall preelide the exoredse by any othey political subilicision that
may now or hereafter exist, wholly or in part, withls tiie distriet fmm nercis!ng_
ts powers, althongh sueh ‘peavers: may bo of the samg nature a8 the powoers of sald .
disiriet. Aviy soch olher politieal subdivision which owny proper:\' or factittios of-
0 type that may be owned Wy the distriet mag, by writton s aent with the disteier, |
provide for the wse, or joint use, of such property or facllitios, -or for the use or
Joint usg, of property or facilities-in which said distriet fids an intorest .

tiin the disteice:  to aps,
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7. To cooperate and to act In eonjunction with the Siate of California, vr any

of its caginedrs, officors, Loards, cominisslons, dppartmonts or agehcics, or with the

- govermanent of the United Btates; or any of its lenginecrs, officers, hoards, commis-
sions, departments or agencics, of with any public disiriet, o with nbp publie or
pilvate. corporation, or w lth any city, city and unty, or mtmtr. j:: th eoustrnction

of any works for the controlling of flond or stbrm waters of oF. flowing into gald
dlstrict ar fur the protictlon of dife or proporty! thovoin, or for the parpose of con-
sopring any waters whatsotver for botcfielal nee Wwithia said distrlet, or In‘dny ctlier
works, aets, or puiposes provided for hertin, and| ta adapt and- mtrr oul: any definite
;ﬂaﬁ or zyetemi bf Work ot nny siich purpose, ‘i' :

8 To carry oy techalenl ahd oticd invostis ‘tion-; of a!l !.inﬂs. m::lm mmm-

moits, eolleet data anil make annlysce, stadics, | 1. mmatmas mrtamng 1o water
- sy water rights, shivtrol of fobs and nse of Yator, bofh within and wifhoot sald .
_Aisprlc, nnil for such purposes said Mstrict shialt Tia¥o-the right o adeoss Hiroirh
§ts- gutharized reprosontatites to afl properties ‘Within sahd distriet, Tho district,
thrvugh its authorized roproschtiatives, may nutal- upon suich: lamla and m:zlm efmm-
. inationg, sarveys, add aps thereof, . |

“0,..To entor upon ANy lomd. to make Aurvers kmd Tocnde the nmssnn woz-kx of
immwmont nand the ‘Yines for” chnfbiels, fundu{*#, canals; p#pcums, ronﬂw,’ﬁ? g
otber vhshis-vlbway: o nequlrc Tt rmnln.nsc,.!msc “ponitract, condemnatien, glft,
devise, or ofhiot Jogal ineasig all Tunds ang waer undtaret ﬂghts and other prtmettr .
RechsEAEY or couvenieit for the ﬁmﬂmw!inu R wglpu, -IndAintenagos; mﬂnir and

Improvenient of said works; Ineludlng works oot *strnﬁeﬂ And:-holng masirwaﬂ Ty -

piriv af: OWNoTs, Titinls for reservelps for storaze iof fioccdary widor, and Al neces-
gicy Apphrtenanecs, amd dlse whers necessiry dr eomvoniont to saldl ond, and for
_mifd purposes and uses) to pequire and 1o hold, th;p cipital stock 6 any matnal watcr
eompany or corperation, demicstic or forclen, ow;thh:: anber or water rights, eanals,
watirwerks, franchlach, mamsmns, Ot righti, a e :m'mwm.!lip ‘of guch stock
ds rincozsary 10 soeute 8 walek siphiy roquiw:’l, Iﬁ' the ﬂisiri ot 6. Ay part. 1§cmof
i the condition that When, Bolding sueh’ stock,| the district wia)l be. ersthigit to all
tlie riglits, powers and priviiepes. aml shatl bo subieet fo ofl ke obligations nad fia-
bitltios rm:r:-mwl ar. im;med hy lw nmn oﬂm ieddinen. of. mﬂ_g stopk In the amo

i F rmqm!e the mrrnnnnnre af
] ot ot sy kml?

s
ml!ﬂic o;: {mmtu ammral i, m-m'iaﬁair, Braf or:
fur the jmn* nmﬂiugtirh mnstrumim'i !m*ﬂn:., norﬂup {linmitiun. use, ‘mnnage-
e, diantenthey ropale or oporablon of any - ghis, works or otlier propeity of &
king whisl might Te fawmully aequiﬂ'd o1 uwnGE by the Midriel s fa Aeqiied the
riglu. to sture Wit Ti sny rosorvaolrs, or.to mrrﬂwnfar thmlm'h mly cnmﬂ illt{-h o
. condnit gor owhid ot cotid rolledd dy fho ﬂ'femet L b pradl ko.sny ewnet of fonsid tho

right to thiv fice of any witer or fighit io:store seh watsr b sy veservioir of the
district, or 1o carry such water threugh any mhn*:ia. camnl,; ditch, or condnig of the
disteict ¢ o enthr Tinto and do any aets. nace-mnrq«or proper fot (e perfcmnanes of -
any agreement with nh¥ district of ayy Kied, public.or private eorporation, nesocin-
_tlony B or individual, ot any nomicr of thon: e #wn transfer or detiveryto any.
pucly distriet; corporation, associaﬁml, fiem; o fndi ﬂiual of any wator rii:ht af water
puntped, stered, nppropriated S otherwise- aequiiy ot sedtired, For the ikn. of the
disteiet, or for the purpose of exehangiug tha: smqe fof othay whtor;
water suppli In. ¢ xehange for water, witbe right’ gr water subplrl
sabl district iy flw oot party fo said ngmment.
10, To Incur Indebtodness and to Jssno londs: fnl Ibema'mor hcfe!n pmtﬁhﬂ. .
11, To biuse taxes or nsscssments 4o o 1ovkt -and: cb!fﬂ-tml £k the Jirpose
_of paying any olligation’ of the district, and o rrr ont mr:,' a! the mrpoms of
this got, in. the mnanber hereinndice ]':mzldf.'d :

1.1. To ks mtmds, and o mnp]ay Inbor, !mfd ta 4o alI aetg nemmr; for tlne
fult pxerelse of all powers mstml in said d!strict |or any of ﬂ:e omeers ‘tlreml hy
this act. ‘

18.. To cxoreise the' right of cmlnfmt tlama%n ywﬂhin saiﬂ ﬂLstrict, :uul ln the
manser provided by Jaw for the condemnation: oi"m-wnte property for pubﬁe use,

" &6 take any propetiy noCCSEATY to earrx out any of thi alajm OF pArposad | bf this
act, whother such Jroperty be altcady devpied to pny public. use-hy any distiet or
other publle corpopatioh, or REeney, or. ofherwlis: proﬂﬂcd, however, thet the
distvict In exerelsing sach power shall in. additlon to the: famnge for the taking,
ihjury, or dostrustion of property, alsis pay the cost af: remam mﬁstrm?tim or

'luz éeuwmi 1o

“water: gt or -
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reloeation of any strncture, railwnys, mains, pipes, connduils, wires, cable, poles, of
any puldic utility which is rognired to b moved 1o o new loention; amd provided
faritker, that, notwlthstanding avy other provizion of this act or any other Jaw, no
property shall be taken wnless if s aken upon a finding by & eourt of compotent
Jurisdiction thut the taking ix for a wwore necessary publie uso than that te which
it hnﬁ: already heen appropriated: and provided fucihed, that no righi shall exist
In said district to take by procesdings jn eminent domdin any property, Including
waber riglts, approprinted to publie use by sny oxisting city and county or municipal
utility district. The distefet shall alse have and may cxércise the right to condemn
any existiug works or improvements in said district or along sireams Qowing into
sald distriet now or hereafter used to control flosd oF storm watees, op to ¢onserve
such floud or stotn waters or to protect any property im said district or along
streams flowing futo said dlsfrict from- damage from such flood or storm waters,
and It is hercly declared that the use of the proporty, Innds; rights-ot—war".'eascmm
or materials which may be condomned, takon or appropriated under tho provision
of this net is n public se subjoet to the regnlation and vontrol of the State in the'
manner préseribeit Ly Taw;  provided, howecer, that potlhing in this act contained -
shiabl be duowned to anihorize toid district, or auy porsdli of pirsons fo divert the
waters of any river, ciock, stfemm, iorigation syitem, cakal'or ditch, pr the waters
thereol ot thedelis unless tonipensation therefor B ﬁrélt provided . fn the. busnnér
proscrived by dawl. o0 ; S AR S
The power of eminent domain vested in the dlstrict slatl fnclode the pawer to”
condestn dn; thi: e of the district either the fot simnpld ‘o oy Iossek oatate, ende- -
ment, or Inferest in, any Peal pruperty which the Board of supervisors of ‘the distriet:
by rosoluticn shall -detonmine. ik necossary. for-carrying out 1Be pirposes, of. this
act. Buch fesobution shalf ho pring facie evidenee that {he taking of such fog strple
or any lossei estule or enscment or nlerest, g tlic pasy may e 15 novdsenry. :
S I N

eperiy-fo-requbred-by-the-diatplety

Hothing In ik act containd shall b ronstrued as n Any WAy affigeting the
plenary power of any existing olly nudcoanty or whnbelpal niility Ssteice to provide -
for n water sipply Tor such city nng county or funicipal *;il!t;'dlnrlbt,réé as naffpct-- !
Ing the absolute doftral of any- propertics of such elly)asd county or mivniclpal’ . :
utilily distriet necessary for fueh water supply. and nothing horeln contdineshall be
construed a6 vesling any yiower 'l control over sich propirtios in suech San Jonquin
County Floml Contrel und Water Conservition District ot In any officer thereof, or
In gny person relcered 1o in this @et, : S : o R

14. To make conlracts with the County of San Joaquih, fnd bo employ- tabor for .
the purpose of dolng food coblrol: work und for 1nsmc_ding anid -passing upon fhe.
adeqoacy of drabioge plans provided fur cach proposed nc#' subdivigion in the County !
of San Joaguin, - SRR DR KR s T

15, To purcliase, or to conlyict for the purpose of pijrchasing, water, front the
United States, or any of N agoneles, from the State; on sny of #te agencles; Trom
any other pablic district, Afency or organization, from:m# prirate firm, corporation,
entity, or organizatioy, ar fmm-‘-'!tp;' persop, - 0 F o .

18. To kave power to Go-opernte and contraet with 4he United Stated under the .
Youderal Tectamation -Aect of Junc X7, 3962, and. all' acks amoidatory thoreof or
supplementary thereto or any olhier act-of Congréss hetoldfore or lereafter ehacted
permitting fo-operation or contrict for the purposces of cpniraeting works, whether
for irrlgation, drainage, or food control, or for the acquisition, purchase, extension,
operation, or maihtcnance of such works, ot for 4 wator-supply for poy purposes, oF
for the psswnption as prineipsl or guarsntor of indelitednosy to the United Btates,
or for earrping out any of the jurposes oF the distelet, andt to covey 'out and perform -
the terms of any contract Go-made, SR ,

‘17, "Po sel} or distribute, and to contract for such.sale o distribution water to any
person, Girny, corporation, entity; or organkzation withinithe distri¢t, whether sold
‘or disttibated  for consumption or for resale or mdistriiihtlon; provided that the

I
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district shall have o power to sell or disteibuto or to contract for such sale or dis-
trihutlon of, water far use on any lands within any couvuty water distriet, reclamn-
tionr district, lrrlzation dlstrict, water conservation district, protection discriet,
municipality, food confrol district, or oflier distriet or politlenl =abdivision of the
State now or bereaficr established, In or partially wlthin, the limits of the district,
which is empowered ta deliver water o water nusers, withont either contracting with
such endity or without the express written peemission of thie governing body of such
ontity. : .

38, To cstablish tolls or charges for any water sold or distributed by it

19. To levy assessments to pay the costs of acquiting and distritmting any wafer
in any water canservation zoncs which are Brnefikdd, . ) .

i
I
L
|
i
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§ 79-33

Sec. 32. BSection 79-33 of the Water Code Appendix is
amended to read:

79=33. {8}~ 18- by- any- judguent- da- condemnation- or- egree-
mout- the- dletriot- ehall- be- required- b6 relecete- any- strests- road
W-m-m-mmm-mwm
m#—&»m&-wwwwm aii-ﬁgm
of—wmmmmwwmmm
with- said- agreement- o caid- Jud

wWﬁwmﬁww ‘—{H In the e sveat
the diatrict and any. eam earrier nilmad or other public
utility fail to agree ‘ag ta the charac*l}er or 1oeation ai‘ m
| 1mprovmenta or wrks lought to be perﬁamd by the diatrict,_
the character and loeation o:l' guch. m .mmvmnts or mrlts

and eny other eontmvers:f relﬂting therpeto shall be suhd.i:taa_
to and ﬁetemined by the PuBlie m:il:.tika cwsss.an 04 g--w-i

eaﬁasim--{ﬁ Praceedings un&er thik sect:laa mﬁmﬁ-ﬁe
;jarisi-iﬁ&en-a!-uﬁ-“ﬁium may ‘ne ;,mﬁtatea, miawmd, and
sgrapie-15-83-35-4y-57-6;
ana-?-ﬁ-aﬁmttuuﬁﬁ-d-smiw#3—9#‘-.-..: _ _f_'.j_nﬁigﬁﬂtimm-&a
s-amended- w—eﬁamwess-ar-m-mws-m% poner prescrl

in chapter 6 (mnc;&at Bectiun J.ED;) of E@ 1 of wuion 1

determined in the ma-pmmua-éa-' ipag

of the Public U‘tilities Gede .
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§ Bhek.9

Sec. 33. Section 84-4.9 of the Water Code Appendix is
amended to read:

84-4.9. {a)-~If-by-any-judgment- in-condemmation-or-agree-
ment- the-ageney-is-required- to- relocate-any-strect;-read; - highways
nﬂmig-eami-wethermﬂrsubﬂeet-er&eveted-to-pume
ms-the-buﬁ-mramia—ﬂe-m-s-the-amcy,-w-ame-
mwmum aii-ﬂghts ﬁ-my—aﬁmm
_ ]‘i.br-m
eeudm%iea»anbmmwmkq-nch-mm-&f-m

msmwwmfwwﬂm-ﬂ&ma'i'_'

mimm-ﬂum—mh~ -nii.dqd;-e&nirerm

mmuﬂg-nimuwa%wuu-um -u« speeiﬁea
i&%ﬁmuﬂimaﬂ-i&ﬁ&eﬂm&%ﬂ—tﬂr-n& shu-w&de

mt-aymwmmm%mm*awmm
ihﬂi&.— i!m!.te&-

bl ,a-mtrmji:ﬁ

mm-uum--{ba In the mnt ﬁhe aaeaey anﬂ auar cm
carrier railroad or other public ut:l.li.ty fail 10 agree as to the

-character or. beatian ot nmr 1y

ta or works nouat to be
performed by the agahuy, _the eharacta# and lceat:lon of sueh new
improvenenta or works an& an:f o:ther cqntroversy relating thereto
ahall be submitted: 'bD an:l dﬁtemined hy thie Puhlic Utilities
Oonmissienq {e‘) Pmceedj.ngs un&er tqis amm :_',_ .

ﬁmmﬁer-aﬁr’if" ssion i tuted, ua
detemined in the mmr pmneribed iq cnapter 6 (eumencing at
Section 1201) of Part 1 a!' Bivis:l.on I or the Public Ut:llitiea

Code.

-hg_




§ 85-4.9

Sec. 34. Section 85-4.9 of the Water Code Appendix is
amended to read:

85-4.9. {a).-If-by.any.judgment_in- condemnatlan.oy.cgrees
meut-the-agency.is-required-to-pelocate auny.street,. road, bighe
wa;r,.-railroad,-unal-or..othaz_-pmpe_rtjf.suhjact-o:aﬂsmtﬁ.to
ﬂb&ie—éui-the?hsaﬂ'-m?-aéﬁﬁi're.-ﬂ#ha*m##*aww&b?'
agremat-»er— eaaae-mtien; -ali—ﬂghtsm-ﬂayuaﬂ- qthw;meﬂy
neeesaary—n—m;er-i&-e@iﬁnw-ﬁﬁh—nﬂ-mn&-u-mm
ef-eeW&u-snbthemMr*wmﬁn&-em—tﬁ-m
rei.m%e&-stzeet;-mdrhimrnﬂmag-muhuwoﬁhr
pmeﬂras-mrh-mrwm-wwm-] . "'ﬁ’*m

Aii-agremn\hs-far-&e-&eﬁm“ﬁ-m-m—a&kaﬁm&a

mqurm-miaent!mmf-mnﬁuie—nbm-as-spe&tﬁed—!a-this
seeﬁiﬁn-anﬂ-tn-&eﬂnn-513\\--0!‘-th&smeh;-shuﬁ-pm&ﬂe-iht—
mﬁwmmm-m-mnwmnaﬂ-&m shadd
be-iin!‘hed-trpﬂiie*use-w—&ebmﬂr%ﬂ%meh“m-h
mades--{b} In the mnt the aganey an{i anar wn mrri:er railroad
or other public util!.ty fail to agree hs to the character or
location of new improvements or works bousht to be perfcrmed by
the agency, the clmracter ana 3.acation of such new impmemnts

or worka apd any other cantrwersy rel#tim themto aha.u be '
submitteﬂ %o end determived by the mbéfie m.mties Msaion.
fed Praceedings un:ler th:l.s section nhting*tu*tbe*:}ﬂr&ﬂntton*a!
said-coumission may be 1nst1tuted, miﬁtaim& antl detamm in the
manner pmscrihed in Chapter 6 cmmking at Seetion 120,1

of Part 1 of Divigion 1 of the Public Utilitiea Gode
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§ 86-4.9
Sec. 35. Section 86-4.9 of the Water Code Appendix
is amended to read: |
86-4.9. {ag.-u.w.m-aMmMmmm
mmmiﬁmﬁmmm M um

;51,




§ 87-3

Sec. 36. S8ection 87-3 of the Water Code Appendix is
amended to read: :

?7*3{*'1’lm Ban Mateo lent; I-‘Inml Cunktrol Daslﬂeﬁ 8 herchy, dcvhrul tn bc a
body corperal e and politic and a5 such shall have in mldiqinm to the oﬂmr powars. msi-"
o4 in It by this act, the following mwcra K o

. b havd perpitunl sucedssion. T } T A

2 mwum!awuumhﬂmm : '

8. To siie-and Lo sind In tha wamo o gﬁmﬂmﬂt tuf@]} aaians nm}nmm i
in all courts and tribundls of emnmiﬁnmm . :

pmnér_wmrrnat-antnuhﬁb}emot ; his ac
g, m',mmrw_ﬂke;,yl%sm#oﬂmm

strears o anstiie ¥ nabierraica # - sripply ol
purpmottbeiﬂstrﬁtwofmmm mﬂthﬂ#
or to fia nhablants; o grovent’ nnimam "
dlatriet; . to mawt mmmm _ mﬁ;ﬁon
benengm

wit m"ﬂ' : m&m%wtm fheréot
constrve sueh: h‘aters i‘m dicfieIAl - nii

all or m ot such wazars ami protoct Fromw
wators amnd witereonrsos,. “n#erslmﬂs lmrﬁm
erty In wxid @iseriet, -

«52+




- of this & . Fesol o
thy “fee “Siniple e enj! iBssor tstate” O . Indn
may be,

§ 87-3

8. To have and exercise the risht of eminent domain, cither wlthin or
without said distriet, and In the manner provided Ly law for the condeimma-
tion of private property for publle nse to take any property necessary to carey
out any of the objects or purposes of thiz act, whother such properiy be already
gevoted 1o the same use by any distriet or other public ecorpuration or agency
or oftherwise, and. to cohdemn, gany eXisting works or lmprovements in sald dis
trict now or herealter- used. r.o conirol flood or storm walets 6r to cofiserve
such flood or storm waters or to proteet” any property in said dssivice: from
dn.mnge from such flood or storwn waters, and Jt iz herchy declured that the

use of the property, lands, . vights-of-way, casorgents, or materials whick may
be condemned, - taken or ' appropristed ugdeér the -provigiany oOf this set, s a

public wee ‘sulject to - the rezulziion and cmtroil ut the $tate it the ! It:mer

prescribed by Jsw; - m'idﬂﬂ‘ hovrever, that

Tbe ddemed to nuthorize ‘sald” distriot, or any per
 its clamnol, (o the Tjary. OF. dotriment of a5y person, o Mrions, Werieg A1y

1em. wnni o m o Qw
watizs thereat or thcreln, unloss compensation fbe first astoHained and. puid

1ntorept in sueh  river, ¢reck; strasm, .

, sader the laws of this State mmrm : thg trking of pﬂrate&_(
tmmfw : g Soptoamiih X the

Recessaty s plovided, however, . that vhon ‘the Y
shall, by resslution o ondinance, addptet. by e or hm&m-

ot e plnaml S0P Emma
dmnm!l!rle nua me gnmm fnﬂahc gom%

bers, Bave foumd, and dan-rmhm] g the  padlic | Imtemat and ﬁeausifx mju‘ha
the ;&mwuau, cmmrm:tian nr;_ emnietlm ey naﬁd Algted wy m’m& - -

.
|
i
i




s o7

9. e enter wpen any jaad, to paie surveys and locate he necosrary works
of Improvement awd the tines of channels, condeits, capals, pipelines, roadways
and ofhier rightz-of-way: to acire by purebass, Jepse, contract, candenmation,
gift or other lepal mweans alt lands avd waler amd water rights aml other
property necoxsary or convenlent for the conpfruction, operation, use, supply,
maintenance, repade and finprovement ol szid wotks, inclating works conktructéd
and being constructed by private owners, Jands for rescrvolrs, for storage of
nocessary  water, dud Bl neces«ary ﬂppurtc::ﬁ;’m* nnd _ slse where geocssary
of eum'cniont to sald eml, and for s-nhl puiry

£

r!;hts.

k!
-

mal um. o muire md ol

i
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i
i
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v 87-31
Sec. 37. Section 87-31 of the Water Code Appendix
is repealed.
87231y --I2-by-any-judguent-in- eondenmation-or-by
amnt-the-uatﬂat-'shn-be-nquind—h—nleutaum
smes,-ma,anmyy-numd;-m-u-emﬂm
nhﬂu“-u—hutaﬁ-h—wﬂia-m,-th—bmﬁ Ml-hu.m

um;m,-abmm,mm £t

I
i
|
o
o




§ 90-19
Sec. 38. Sectlon 90-19 of the Water Code Appendix is
amended to read: |

90-19. gg;--g-wm-mﬁqwmmw

‘under ﬁau mtion ol
‘mey be --¢mimﬁ”;_ "

themmis mnttiasm T | |




Y

deterutned by the Public Ut:l.lities

§ 93-19
Sec. 39. Section 93~19 of the Water Code Appendix is

emended to read: _
93-19. {a-)--lf-by-aq-ﬂndmeat—in-esmuoa-er-am

m-amw-is-umm-te-nimwawm md, ~highways

mmua,-ma-a-mm ﬂbﬁcet—n-imt te-gubiie
the-huml anw;;—%&:—a&a—:,j - sadlion

ammmmm&y-u;-w wwm: e

In the avent manmﬁwmawmmw raureadorothor
wmcutmtyfeilteagreenmwnhnmeﬁrermwtianof
i = W ‘bhi autliority,
5 or ﬁexka and

the chane‘ber aml loea-b.ten af snd: m ' SR

any other m’eﬁwersy untu;; mrm aball be mtm to and’
fﬂﬁmx- ie-) meéeainp

under this saetien

may be mmm, mimtma anﬂ aetei-nm in m mnner
preseritied in tmspter 6 (mming at| Beetion 1201} of Part 1
of Diviston 1 of the Publfe Utilities Code. B |




| nmrm&-owm»«.jj

: ehauctgr and 1mt$.en ot‘ mi& .

§ 95-4.9
Sec. 40. Section 95-4.9 of the Water Code Appendix 1s
amended to read:
95-&.9.. (3~ EE-by "‘N-Jmm.n_ N——
the-am-h_mm_h‘ﬁh: R RS T

other cmtmrsy rsutmg mm

be meimeea, Y
in Compter 6 (sommen wat fion 1
of the Public uumcs eaaa O




| § 96-20
 Sec. b1, Section 96-20 of the Water Code Appendix is
amended to read:
96-20. fa)--If-by-any- Judgments- &n-wﬂuma-on-cm
ment-the-agency-£a- mm-iwsk&hﬂiwmrﬂﬂr -higinayy,
asnmar-uui-wm proveés : *ﬂW-ﬂ!-Mi*ﬁwﬁmn

u-&m-wm&vm-vw- o B et , _
mm»-m In the evant tha agency a#ﬂ aw uﬁbn eamer milroad
or qther public aﬁi{iﬁy fa;l toame as ta the ehamr or

location of new imps

or vorke and axy athm- f"j‘i_
su’mi‘bted %o and am;
¢ m th:ls umm asmarw i.f'i add et

ar-said-ua-ium m be inwtitu‘beﬁ, mintaiﬁe& anﬂ. é&temined

1n the manner prescz.-_ﬂ:ea '1:; Chapter 6, maing at S&eti&n 1201,
of Part 1 of Division 1 ar_'thé_Publ_ieg Utilities Code.




§ 99-4.9
Bec. 42. Section 99-4.9 of the Water Code Appendix is

™)

amended to read:
99'1*'9 {"’"3‘55'-&%6“@!&#4&“#“&-&”

)

Part 1l Qf Divisiﬂn l af 'bhe Ptthlic Ut:ﬁlitiza GBGE



§ 102-19

Sec. 43. Section 102-19 of the Water Code Appendix is

amended to read:

1oa~19 {od-- a—waq-awu-mun-mw

public utilitar fnﬂa to am as to- &fe ehamr or lmtiaa or
ofmwtsormwtwmpﬁmwmmw,
the chepacter and :muﬁon of suh nev# 'j;'. prove

any otbér aantmersg relsting '_ ‘j

determitind 'ba' m mic m&mm ‘{' f-fii ‘f )

may be instituted, uintaineﬂ and: dskq:dmd 1n the manber
prescribed in mnptar 6 (comnencing. vith Eectim 1201) of Part 1
of Division 1 of the Public Utilities. |eade.
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§ 105-6
Bec. 44, Section 105-6 of the Vater Code Appendix 1s
smended to read:

- [03-8 The dlstrict s ltemm e m'd' to be a Joddy eorpotate and politic and as
such 1Winll haio; in mlmuon m the oﬁmr m\\m tc'aiﬁ it by this st the Téliow-

- g pownre: ; I R
g A Tq Imw




relotive to the acguisilion of Iands, o interests thereln, and othier property s pro-
vided, that the foremoing powers may be exorcised by the disfrict to the extent peecos-
#0ry to necomplish the pusposes of (bl act, amt Turther provided, thnt the Aistrlet
has the right of ageess, and muy eetor upon any fandd within ar without the dis-
triet, frrespretive of the ownership of such lamdr, with or' without the permission
of the owner of such lands, i oarder to seeompiish the nets antherbaed by this soes
tion, or any of themn, awd such ontry by the distelet or by dts anthorivsd repro-
eentalive shiall net constibnite, 1o give rise to, any cause of action in avor of the
owner or oW ners of el i'ilu] cxeopt Tor injurics rovuiting fmm neglizence, wanloh-
ness, or malles. ’

Whenever . project o work of Improvement I8 contemplated due commﬂ'ﬂhm!
shall be given o the lucalien of oxisting sowtige Hies noed 20 the possinle TeenEnts
of futuré sowiage Yney, aud the disriet shatl: solleit the m&mmoml‘mmw of phlie
sewago disposnt pgoncies i order that Mstrict f'mlhticﬁ mm huy Jocided ulmmhly
in light of such sewage lines,

9. To incuef indebtednrss amd to fssie honds tu l!to m'mirmt herelimfter providoed,

10.  To cayse taxes oF azserements to be fevied. and eullbctﬂ:l for. Lhe purpote of

paying any oliligation of the district, nnd to carry out anr af the purposcs of this

act, In the mannser hercinafter peovided.
1%, To make contraets, to omp]ay labne, 1o cmploy exmnt nmm\iseu consutinniy

§ 105-6

and tochnicat advisors and nsslstants, nml to o all wots noeessary for the fiall eker- -
cisn of nil powers vested Dy this aect In said distriet or in any of tha officers thoreof. -

12, Ehe dlstrict has atd mny. oxoveisg the righi of eminest Adownin whildn the

Couliy of 8ai Dlogs; cithor i il or without the :]ienlet. and il -the mMARNeE pros
vided by Iaw for the eondemmntion of |mmte oporty fot public vic, to taka any

propetty neceszavy to carry ont any. 6f {he ohjeets or purmqw of thiz act, whetior

such proprty Lr aleeady devoted fo any publie fiso by any dlstéiet ov pullic-corpo-
tatlon or ageRer, or olherwise) provided, bowpever, that I'hc distriethi excticlking
sueh power #Hiall in nddifion te l:h'- dariyage for the taking, injﬁry, or d«mwﬁt}en of

property, also pay the cost-of Ty Wl roconstiliclion or. mlpcm idr-of fnay, stmctum. .

-rallways, mains, pipes, eonduits, wircs, edbile; polos or other prapetty -of tiny nublm

utllity or puhl ¢ eorpornkion or Aistrict which s 1~c~qu:rod to‘ e nipved to/a nvw Inbge .

ﬂou nml provided nmher. that :lmt\uthﬂt'm{ﬁug au; pzm n,um ot I.his et or any

other taw, nanropcrty shall he taken un'lm# it is taken ufmh f ﬂmlfng ¥ & court of

competont Jurtsdiction that thie faking is fur a ntore necessary public vse than that

to whilch it has alrendy béon approprlated : and provided further, that po right ehatl
exist In the distriet (o tako by procecdings in éminent doninif any water rights apnri-
priated to publie usc by any exlsting mamnic ipeal cnmur::tloq water disirict, or other

publie agency, The distriet shall also have the right to-and piny condemn, within

the Comnty af Ban Divge, any oxisting works 'of Inmrm-cmenkn ki the distriet ot nlong
rircatns fowing into the disiciet pow ér hereaftor usod to eontrol flood: or: storm
waters, or to conserve such flood or ‘-1nrm wafers or to prptcsct any Rropotty in ﬂw'
dirteiét or along- pteedns flowing into the disteict from damage from. soch flood or

storm waters, or 1o proteet henches or shorelings fromi ezﬁusm-n br to restore such -

beaches or s{mrf-lmcs. and it is borehy declured that the use of the proncrty, Innds,
rights-of-way, sasoments or nuterialy which way be mnﬁﬂiunml taken ot appropri-

atort wnifer the previsions of this act i a public wse subjdet to the regulation and

cantrol of the State of Celifornti it 1o waaner presceibed by law; proviled, how-
ever, that pothing in this act cantained - siml o docingd bo suthnrlze the district
or ainy persor to divert the & ators ol any river, ereck, strvani frefgntion sFstom,- cuml

or diteh or (lic wakers therof of nncroin mﬂc-s gotper | iun therefor hc- Lirst pro-

vided in the manmor preserilnd h} Hdaw,
Whe power bl crdnett dowtain vested in {he dstriat ﬂh.m inﬂmlu ﬂm pm\'r'r tn con-

demn jin the Rane of the district cither Hie foo single or'any lesser estate, ¢shsoment

or hiderest In any real property which thie Loard by rezolution shall determine s
necerssary for carrytng ontt Ll puerposex of Lhis act. i
Before praperty can be takin it niist appearc: -

L That the use to which It ia 1o be-npjplied i nusc nnmmz!ml by ¢his nct, and’

2, That the takiug Is necessary to sacly use ] provided, p\hﬂn iha boarl,: (i}' mso
Intion adopled by véte of two-thirds of a¥ its mmnbﬂr::. has found aud deterniined
that e publie nterest and nrcessity require the miuns]limp, eonalraction o7 et plc-
tion by the digtriet of somur piraject or work of. un;:ro\'-:lmb - And’ that the proaper(y
deseribod in such Tosointion is m)crve.lr_v ihord'nr sm-h Iuiinh ghall bo copeiu-
sive evidence:

(n} of the publle necessity for th propased prafect or 'hnr'n of fmprov mm-nf
(B} that such property = hegessary therefor, and




()

§ 105-6

{c} that such propesel project of work of inproveinont fs plunned or loeated in
the manner which witk he most compatihle with Ihe zreatest pukiic good, amd tho
east private fnjury;: provided, however, thad said pesoligionr shall not he stell con-
clusive evidenee in the ensr of the takie g by the fistrict of proporty located otrdside
of the territorinl Timiis Lheroof,

Whenerer fand is 1o e condemued by the district for awy of e uses and purposes
pormitfed hy faw, nd the taking of a part of & pareel of ind would Ieave {he ro-
mainder thereol in sieh size or siape or eondition as 1o require the district to
pay in compertsndion for the tuklng of Suel part an amonnd tqual to the fair and
reasenable vatue of the whole parest, the resolidion of the board iy provide for
the taking of the whale of sech Farert aant npon the adoption e any such resolntion
it hall be deened necessary for the pullic use, henoflr, safeiy, ceonomy, and general
welfare that the district acquire the whake of stch paresl,

Whenever. resl-property- whzah.mmd-ta-u-hen-m
m-etber-pume-er—ms!-mbi:ie-up-!i—mﬁni-h’-ﬁe-ﬁﬁﬂﬂ
fwwn-&umﬂse&-by Mswm;-m-umn~wm
mi-meﬂy-adsam-mnu-or-tai-m mu-ﬂuﬁty-w
wm-umma-fu%m-m-wm by-ﬁle-ﬁst!iet-. N

Lorhing fn this act conialned shall Le construcd qs - nn,; \rn;' aﬂ'eetlng the
plenery power of any oxisting mviitipal curporaum 'ﬂmtrr dlztrict op-other m:hﬂc o
ageney praviding water to the public or s affccting|the sbsblute control of ngy

- properties of such municipnl enrporation, water disirldt ot publh: ALONLY hectssply
for snch sater supply, and pothing heccla contained skl bo construed- as vestiog
any potwer of control over sueh prapertiby be the district or any officor memr orn
any person referred to In fRis not, exerpt to the e;tent eoniacpted. thercto bur suth
nnm}cim: mrparailon, water t‘listrict br Jmhlk; agoncg

13, To plan, !mpro-:e. operate, matataln, nnd lceep in & mnltm mnd!rﬂnn a 875
tom of publle parks, plapgioundsy, beaches, swimming qares, nul othed facilities for
puble reercation, for-the wso.and enjoywient. of s} tha ubabitants of the distriet,.ns
an Incident to the careying out’6f the eelects and #.oi'ks of “npirovement of ﬂm-
district and on land acquiced or uvsed for the flood contrgl, drainnge; Leach or
shoreling erosinn control, or water cansetvation purpedes of thik act? ta constiuet,
maintitn, pid mbr-mtc fing oHier anymement or recreatibnal facilitios on stich lands,
fnelading. plenie grm:m!-s angt “splmicst fnoideqmﬁ thereto, bathhonses; EOIE COURRES,
tennis coitrts amd other. smdnt amnscrnts At Tonbs of peercatingi; 1o fl& and

* colloet reasonalide foos fob the s by The public of Any stich spoetnl fnnlhtim, fpbv-
lcon of efripient s and to fdopt such rulés antd Tegulptlans ns in the diseretion ot
the bLonrd arg wecessury to the oiderly: operatiof il cenntrel of the use by the
publie of -anch lands. and facilitios: for . roeieathonal THIED0Ses § provifed, higwover,
that the distrlct sluill.aot, Eor thit parposses spocifled in thils suhs«'tinn, Hiterfore with

. the contreél o oprration of any exieting pubile park, playground, hedack, swihunioy
wrea, parkwag, reereational erand, or ether publie propeety, owned or coattrotied
by gy odhier distelcr, connty o mupticipal gorporation, excent with the consept of
the governing body of such ditcict; county or mmm'ip-r'a rorporation, sud apon sueh
tenns as may e nrutualiy agreed npsn betwees the hoard nnd such goveruing O P
angd mrﬂwr pravited, that 16 el rc-eroalliun.:i I’ncﬂ:!r shal) b Mtahhshﬂ! in nny




§ 105-6

city or It the wnineorporgiod toerltary of o connty witheut the cansent of the gov-
erhing body of =aclt eity or connty, and further peovided, that if any such recreas
tional facility b= located within the uhineorporated tevritory of a connty then thar
colinty, or If any siecl pecreational facility i Ioeated within the corporate Yimits of
any city then fhat city, by rosotion duty pussed hy tie gaverning bady of such
eounily or eity. ay assume the mansgewent and eonteol of such reereational
Faeility, in which event sueb connty or eity sha?l estabbl<ic and eolleet noadiseriming-
tory Tees il charges e the sse of such reerotlomd feeility and may extahtish
rules aaut regnlations pertaining (o sueh rocreatinnad Toellity, and the county or ety
anvally shull dedinct From soeh fees and ehirges an amemnit sufCiciont to reimburse
the comnly or ety for e coxts amt expetizes bentrod in zach management angd con-
Aeel of suach roereatioa! facflity, and stall pay ovdr to the distriet, for pee for
generrl dislrict pusposes, all meoney celleeled in t:xé"e.‘-:.‘; of thf.' amniunt nm-t'-snmrs’
for eueli reimburscment, :

14 Phe powers heroit granted sEall inekode e ﬂtqi«n mnstruetlnn or am\intn-
Raiee of any Wevens, seawillz, rroins, Ireakwatees, j:oﬂme ou!Iwz. channels, ‘harhers, .
basins, or otler projocts or warls - of inljlmwmonl lmrf.uum\, fhorols' for t!le protce-
tion af shareline nr beaclios, .

i Mo feass, sell or dispese of any ;n-opert; or linti"-r["if thereln '.r!u-nm-u in
the Judziment of the bonml, sald. property o said Izm rests therein or port {hotiol i
2 mo jonger roguired for the porpeses of the l!i\tr}ﬂt or nay be Jeased for -gny
parpose without Inlerforing with the use of such propwerty for the purposes of the
district, and to poy any cm:apr-n-ennnn rorcivel lhnrerrsr into the geneml Turl of fhe
distrlet and uxe the satme for the prrpases of thie got; provided, however, that
nothing Nereln containgd sLall sitherize the Im’nrﬂ'uz“sux officor of sald (district to
sofl, Joasg or otherwise, «lis]kh(’ of any: water water ¥ight, resorvdie space or stéwagn-

" eapacity of any intoroet or sguice thereln, éxeopt to pu‘blac uuenﬂ& for recrentlohal
PMEPOSCS OF eXiept 6% lwmmﬂare Frovided i slﬂmcctmh 6 of B2 scetion, or exeri,
n the diserction of Lie boaed, fs s nom-tsmji nmﬂclﬂtal ¥o the. mmpﬂshmmt ot
the Purpests of this net' or to the Jindic welfare; Tprovital, “hewever, that’ the
digtrict may grant #ind convey to the Tnitnd stufcs ér to any raéeral Agoency -
therized to fevept and pay for suichi Lane or itercsts; id lanid, ol fands dnd inferssts
in Iand, now okrned or hereaftcr i, tring witldn any chammel, dam,’ or Teser-
voir site, or stiorcling or beash, fixgiroved and emﬁtmc%d, 1 whele bor {8 patt, with -
Toderal fuiids, vpon pagment to the dlstuct ol zning uivalent to nebinl expem]l-
tures made by 1t fn acqulring 1he lahds and Interects-fn land so epnveyed, nnd In
biproving such lands nmi intumsts in Iand, ﬁeanmd ronson:rble In the {jiscrctim ot _

. The board, -

:6. To. grmue or othem It conver to eunnt!as, ci L 5 TH muntks. euics, uze.
Btate of California or the TUnited Siates casviaonts forstroet and ligghwuy porposes
over,. along llmn. iu, thrﬁugh, ncms ur under nnr Faal pmpﬂrt‘: (mnnd b}r the -
district. - o

I ¢ A ’.vo TOMOYE, CAFTF :n{-ay and ﬂixpose ol' any nl.:}zllsh trash, debrls, or other
Inconventent matier that may b dislalgod, transported, camemd, oF carefed: by

- moans of, through, In of rlong the Wworks and structures oporgted or mainmlnﬁd
hereunder and’ deposited 1upén $he propeity of the distriet or- uisewhare.

18 Nelbwithstaiding. any provision ol this pok, thwdistnct shall not. lm\e ﬂm '
power fo doumpete with watcy selling of distribuition ngeheics, clther jiublie tr prls
vate, by seling or dlsmlmim" waldy to catistiniets for demestie, sgricultural or In-
dustrial ¥se; provided, howevet, (hiut he-ilistict’ shall have the” power to st to
water ngncins ol :ml-]'c or pl‘i’."ll’[' soedi syrphs \t'lter as It jnay uemmhlute.




§ 105-39

Sec. 45. Section 105-39 of the Water Code Appendix is
amended to read:

105-39. (-a.)--E-hy-any-gu&mntgnbeemtiﬁ-ﬁ-aw
nmt-the-cu'ntrs.et-shau-ba-nqume't%-n;.ouéte-aﬁr-stﬁ-t;-ma,
highvayy -sailvead,-anal-on-gbhew- Wr@-mbaeet-w-kvma
puhlic-un, tha-heawﬂ-m hnve—rw-te-aegutn—in-the-m
the- distﬁat,-by-agmltpmuﬂmﬁtim,-sﬂ-ﬂsﬁ“—my—aﬁ

prmﬂy—meemrya-u-m-fn-emmee-ﬁthnu ‘
ammnt.ar.am-aumnt-or-aomtza-m-thm#&r-«-nn
:meh-eoweyaaeeuaf-auch-nlout-d-a‘amt,-mi,-'_'___f” i

unl,-m-mhpmﬂy-aa-ny-be@m%_:,_f_"’i____:: P
&gnemt-&-aumm--{h-} In the everﬁ: the distriet ‘and any
common carrier rallroad or other publ‘ic utility fa:l.l to agree

as to the ‘character or loaa‘hion of nmv tmpmements or irorks

scught. to be performd by the d:l.strict, the charaeter and location
of such new imprmaents or mrks anﬁ- an;r other eontrwere:r
relating thereto shall he submitted td and éeteminea h;r the Public

iaa

Utilities Commission, g-aﬁ-5amuwtea-ef-suh~e.;;'j':’ over
is—herebg-nsteé in-saié.—eau&uiomn-q{e-) Proeeed:laga under this
section rehting—t&the—éﬁﬁﬂiﬂ-ﬁi-ﬂiﬂumm may be
instim%ed, mintained, and determined in thi! mr pﬂscrihed
in chapter 6 (eomencing at Seetian 1261) of Part 1 bf Division 1

of the Public Utilities Code.
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SUBSTITUTE CONDEMNATION

The command of the Filth Amendment is that “private property”
shall not be taken “for public use without just compensation.” This
means that government cannot take the property of Jones and give it
to Smith, as some rulers once did. The purpose of the taking must be

“for public use'™ :

A decides to condemn B’s Jand; 4 and B agree that B shall be com-
pensated in land instead of money; A condemns C’s land and conveys it
to B. Such a transaction, called substitute condemnation or compensation
by substitution,® is authorized by California statute® 1965 amendments
to the Streets and Highways Code extend the power to condemn substi-
tute Jand to county beards of supervisors.® Most of these California

statutes have not been interpreted by the courts. This Comment considers

the circumstances in which substitute condemnation can oceur, the limita-
tions on the use of the power, and the relation between substitute con-
demnation and the California law of eminent domain. For uniformity
the transaction described above—d4 as the condemnor, B, the first con-
demnce, C, the ullimate condemnee—will be used throughout as a medel.

The power of eminent domain is a power of the sovereign, inherent
in and inseparable from the idea of sovercignty.® Constitutions, thercfore,
do not grant the power;® they limit its exercise.” The United States and
California cunstitufions liwit the exercize of eminent domain in two
ways: A taking must be for a public use, and just compensation must be
paid for the taking.® In any particular condemnation, these issues are
justiciable.

1 Douctas, A Lrvixe Brox. o Ricurs 57 (1961},

22 Nicaows, Esrxexr Dontarx § 7.226 (Rev. 3d ed, 1968) ; Tlerr v, City of St Peters-
burg, 114 Se. 2d 171, 174 {Fla. 1936 ; scc Annot., 68 ALR. 442 (1930).

2 Car. Sters. & Mieus, Cooe §§ 10S(¢h), 104.2; Car. Warer Cone §§ 253, 255,

£ Can. Stars, & Hiems. Cone §§ 943(a), 943.2, 9434,

5Xobl v. United States, 91 TS, 367, 371-72 {(1875); People ex rel. Dep't of Pub. Works
v. Chevalier, 52 Cal. 2d 299, 304, M0 P.2d 598, 601 {1959); Gilmer v. Lime Puoint, 18 Cal.
225, 251 (18617,

& See authorities cited in note 5 supra.

T Gilmer v, Lime Point, 18 Cal. 229, 251 [1861).

B11S, Coysr. amend. ¥V, amend. XIV, § 1; Caz, Coxsr. art. I, § 4. Although neither
constitution says specificaily that property shall be taken only for a public use, that interpre-
tation is firmly established. See Car. Cone Civ, Proc, § 1237; Coke v. La Grange, 113 US.
1 {1885); 2 Nrcmois, op, cit. supra note 2, st § 7.1[2]1. Due process of law requires that
private property be taken undsr the power of eminent domain only for a public use. Fall-
brook Irr. Dist. v. Bradley, 16¢ US. 112, 155 (1296); Mistouri Pac. Ry. v. Nebruska, 164
US. 403, 417 {1896). Due process also requires that property cannot be taken without just
compensation, West v. Chesapeake & Potomac Tel. Co., 293 US. 662, 671 (1935).

1097
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i
PUBLIC USE

In a dispute concerning substitute condemnation, C, the ultimate con-
demnce, will presumably argue that his land has not been taken for g
public use.® Historically, iwo distinct meanings have been given the
phrase “public use.”’® The first involves the use-by-the-public test.
According to this view, a use is public if the public is entitied to actively
use the property taken.! The second interpretation is that public use
denotes public advantage: 1f the activity on the land promotes the
general welfare of the public, the activity constitutes a public use} The
latter test is now used by many courts;'® the United States Supreme
Court, for example, discarded the use-by-the-public test in 19161* AL
though California appears to have adopted the public benefit test early in
its history,'® language in some opinions suggests that the usc-by-the-public
test -was also followed.™ The public henelit test is, however, the view
accepted today.”

® Conceivahly, C may acgue as well that the taking i not “oecessary.” One writer bas
saivl: “Fhe deciston of the adminsistrative agencies or officals Includes the determinalion of
the question as to whether an eminent domain zction shall be resorted Lo for the acqnisition
of the properly, the time when ihe eminent domain action shall be browght, the wisdem or
feasibility of the project for which the property is taken, the extent or amount of property
to be taken for the project, the nuiure-of the cstate lo be taken, the kind of property taken,
and the choice of {he tratt or {racis fo be wken. These qguestions may be lumped together
convenienlly and be calied the delermination of necessiiy.” Lavine, Exten! of Iudicicl In.
griry Inty Prceer of Frefoent Powz’s, 28 €0, Cop, L, Rov, 2700, 371 {1953), ' contention
that he must be aflowed 10 argue that the taking b not necessary will be discussed 2t a Jaber
point, See notes 117-18 fafra and sccompanying lext. Since £ Is arguing that his land should
not be laken ak all, for him the issue of just compensation is irrclevant here,

¥ See 2 NicHoRS, of. cil. supra nale 2, at §§ 7.2-7.213]; Gravelly Ford Canal Co. v.
Pope & Talthot Land Co, 36 Cal. App. 556, I78 Pac. 150 {1918).

11 Gravelly Ford Canal Co. v. Pope & Talbol Land Co., supra note 10; see 2 NICHOLS,
op, ¢t supre note 2, at § 7.2[1].

12 Bauner v. Counly of Ventura, 45 Cal. 2d 276, 284, 280 P.2d 1, 6 (1953)1 * ‘Public use’
within the mcaning of section 14 [of Articde T of the California constitution] is defined 25 2
use which ¢oncerns the whole community or promotes the general interest In jis relation to
any legitimate object of government,”

13 Sce 2 Nienmors, op. ¢it. suprg nole 2, at § 7.2,

H Mt. Vernon Cotlon Co. v. Alabama Power Co, 240 178, 10 (1516},

15 See Oilmer v. Lime Point, 18 Cal, 228, 253 {1861}, where it is said: “The only test
and criterien of the admizsibility of the power [of eminent demain] are that the particular
object tends fo promote the general interest, in its relation lo any legitimate ohject of
government.”

18 See, eg., Gravelly Ford Canal Co. v. Pope & Talbot Land Co., 36 Cal. App. 536,
562-63, 178 Pac, 150, 133 (1918), where the two interprelations of public use are discussed
and the siricter applied,

17 See Housing Authority v. Dockweiler, 14 Cal, 2d 437, 450, 94 P .2d 794, 801 (1939).
In Redeveloptnent Agency v, Hayes, 122 Cal. App. 2d 777, B02-03, 266 P.2d 103, 122, cert.
denied, 348 TS, 897 (1954}, it was said: “It might be pointed out that as cur community lie

.
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I
SUBSTITUTE CONDEMNATION IN OTHER JURISDICTIONS

The cases which have allowed substitute condemnation can be divided
into two groups, according to the activity B will conduct on C's land.
From these groups come two different concepts of substitute condemna-
tion.

A. The Two-Use Doctrine

It is best to begin with cases which fit clearly within traditional no-
tions of public use. In Tiller v. Norfolk & W, Ry.* A was a railroad
seeking to acguire a portion of a state highway. 4 agreed with B, the
state of Virginia, that 4 would condemn a portion of C’s land for the
relocation of the highway. C argued that no Virginia statute authorized a

taking of land which was not for the condemnor’s own public use, The

Supreme Court of Appeals held that, under certain extraordinary condi-
tions where 5 could be adequately compensated only by an exchange of
lands, substitutc condemnation was permissible?® The court noted, how-
ever, that the State could have condemued the property under statutory
authority,™ and that a highway is itself a public use.®

This rationale for substitute condemnation may be called the two-
use doctrine. B's land is taken for one public use, and C’s land for
another, separate public use. Although the transaction in T#/-r w25 cast
in the form of compensation, the propesed use of C’s land justified a tak-
ing by B whether or not A’s use of B's land was public. Thus it may be
postulated: A’s taking of C’s land to compensate B is justified if B's ac-
tivity on C's land will itself constitule a public use,

This conclusion was expressed by the Supreme Court of Ohio in
Langenau Mfg. Co. v. City of Clevclond* a case where 4 was a2 munici-

" pality and B a railrcad: “If the city of Cleveland [A] does not have

becomes more comples, our citics grow aud become evercrowded, and the need to use for
the benehit of the public areas which are not adapled te the pressing necds of the public
becomes smore imperative, a broader concept of what is a public use is necessitated, Filty
years g0 no court would have interpreted under the eminent domain statutes, slum clear-
ance even for public housing as a pubiic use, and yet, it is now so recognized.”

18 20% Va, 722, 110 5.E.2d 109 (1939).

13 1, at 226, 110 5.E.2d at 213. See also Feley v. Beach Creck Extension R.R,, 283 Pa.
588, 129 Ath. 845 {1925) (relocation of a state highway by a railroad); ¢f. Rangely v, Mid-
land Ry, [1868) L.R. 3 Ch. 306 (C.A}, where a landowner sold lznd to a rallway and
agreed that the company might pucchase any land zdjoining that sold which was required
for the purposes of the railway, The Court of Appeal in Chancery held that this agreement
allowed the railway to take lands for the relocation of a public footpath, though the com-
pany's eompulsory powers had expired.

20 Vs, Cope Axxy. § 33-52 (1950,

21 201 Va. at 229, 110 S.E.2d at 215,

22 199 Ohlo S5t. 525, 112 N.E.2d 658 (2953).
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authority to appropriate the land upon which the Nickel Plate [B's)
tracks are 1o be relocated, the railroad has the power to do 50" Be.

. cause the rule for compensation was the same whether 4 or B brought

the action, the court {found that € was not prejudiced by the fact that 4,
rather than B, initiated the action,™
The two-use doctrine has also been applied to secondary takings of

& less conventional nature. In McLean v City of Boston,® houses re-

moved in the course of & city improvement were relocated on C’s land. A,
the city, then sold C’s land in parcels either to the various B’s, the former
occupants of the houses, or to the public at auction. The court reasoned
that since there was an acute shortage of housing, the taking was for a
public use.*® Although the result may be undersiood as an application of

. the {wo-use doctrine, McLean is unconventional because B’s activity on

C’s land is not normally considered a public use. Emergency conditions
may, as the court held, convert a private use into a public use;? the
case might be interpreted as indicating that compensation by substitu-
tion was needed if B was to be made whole. The taking in McLean may
therefore be justified under a theory diflerent from the two-use doctrine.

B, The Incident-to Taking

If B will not conduct an activity on C’s land which itself constitutes
a public use, different reasoning is needed to support the taking. In Pifz-
nogle v. Western Md. R.R.® 4, a raitroad, condemned portions of B's
land and C’s land, and in the process took a private road which connected
B’s land with a turnpike. A4 proposed fo compensate B by providing him
with a new road across C’s land. The Court of Appeals of Maryland
held that:

23 1d, at 534, 112 N.E.2d at 662,

24 Ibid. Sce alse Filzsimons & Galvin, Inc. v. Rogers, 243 Mich. 649, 220 N.W. 831
£1928), another <ase invelving the relocation of a railroad, The Michigan Supreme Court
reasoned that since it was well settled that a railroad could take land for such purposes, “it
¢an not be sxid that the gower of eminent domain is here being used for the purpose of
condemning the property of ane person for the private use of another” Id. at 662, 220 NW.
at 835, See also United States v. 1047 Acres of Land, 218 F. Supp. 730 {DXN.H. 1962}
{acquisition by the United Siates of a substitule water supply for a town); Kelmar v.
District Court, 268 Minn, 137, 130- NAW.2d 228 (1964 (relocation of a river channel};
State of Missoutt ex ref. State Highway Comm’n v. Eakin, 357 SW.2d 129 (Me. 1562}
{velocation of a pipeline) ; Rogers v, Bradshaw, 20 Johns, R. 735 (Ct. Err. NV, 1823) {re-
location of 2 turnpike) ; Weyel v. Lower Colorado River Authority, 121 SW.2d 1032 (Tex.
Civ. App. 19238) (relocalion of a power line owned by a public wtility).

25327 Mass. 118, 97 M E_2d 542 (1951).

20 14, ut 3121, o7 N.E2d at $44. See also Watking v, Ughetta, 373 App. Div. 269, 73
NYS.2d 393, ef'd, 297 N.Y, 1002, 80 N.E.2d 457 (1048).

27 McLean v, City of Boston, 327 Mass. 115, 121, 37 N.E.2d 542, 544 {1951).

281319 Md. 673, 87 Al 917 (1513},
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[T]he condemnation of a part of this land, here sought to be con-
demned, for a substitute private road or way is incident to and results
Jrom the taking, by reason of public necessity, of the existing private
road for public vse, and the use of it for such purpeses should, we
think, be regarded as a public use within the meaning of the Constitu-
tion,T¥

Had another road not been substituted, B would not have been able to
condemn C's land himself, even though he might have been landlocked

Piiznogle thus holds thai 4 may use substitute condemmation to
compensate £, although I may be a private individual who lacks the
power ¢f eminent domain, if the taking of C’s land is “incident to and
results from” the taking of B’s land.

In Brown v. Uniled States the federal government proposed to
dam the Snake River in Idabo. The reservoir thus created would flood
the town of American Falls. Pursuant to an Act of Congress®® the
government condemned C’s land on the outskirts of town for a new
town site. The Supreme Court held this taking was for a public use:
“The acquisition of the town site was so closely connected with the
acquisition of the district to be flooded and so necessary to the carrying
out of the project that the public use of the reservoir covered the taking
of the town site™* It was “natural and proper™ to relocate the town,
the Court said, when compensation of these injured was so difficult:* A

town is greater than the sum of its parts. Approving Pitzrogle,®® the

Court based its decision on the connection between the taking of C’s land
and the use to be made of B’s land. It did not discuss the possibilities
that B could have condemned C's land itself, or that B’s use of C’s Jand
was a separate public use, but reasoned that the public use of the first
taking served the second taking too* .

A similar question had been presented to the Supreme Judicial Court
of Massachusetts thirteen years before Brown: whether 4, the State, in
condemning land for a highway, could also condemn abutting land which
it would sell to private persons?® In an advisory Opinion of the Justices,

2014, at 679, 87 ALl at 919-20. {(Emphasis added.}

B0 Ihid,

31263 U S, 18 {1923).

82 Sundry Civil Act, 41 Stab. 1367, 1403 {1921},

88 363 U.S. at 51, {(Empbasis added.)

. ¥ bid.

3514 at 82,

B Jd. at 83,

37 The Court analegized the taking of the plaintiff’s land to a railroad's taking of prep-
erty which will be used to supply dirt for embankments. In both cases, according to the
Court, the condemnors public use justified the taking of additional land. Id. at 81-82.

28 Qpinion of ke Juslices, 204 Mass, 607, 91 N.E, 405 {1918). The arez which the
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the court held that such a purpose was oot public,® even though the
activity would incidentally benefit the city and state*® The United States
Supreme Court in Brewn distinguished this Opinion by finding the relo.-
caticn of American Falls to be a “necessary step in the improvement,»
and not merely an attempt by the government to reduce costs by land
speculation*® Thus Brown stands for the proposition that A’s use of-
B’s land, if public, may justify the taking of C’s land to compensate B,
if such taking is a “necessary step” in A’s improvement.

The Supreme Court treated substitute condemnation agdin in Dohany
v. Rogers!* A, the State of Michigan, was widening a highway which
adjoined a railroad right of way. The right of way was taken, and, as a
statute provided,'® the railroad was given a portion of C’s land, which
A also condemned. The Court held that C’s land was taken for a public
use, but did not decide whether the land was taken for highway or rail-
way purposcs: “It is enough that although the land is to be used as a
right of way for a railread, its acquisition is so essentially a part of the
project for impreving a public highway as to be for a public use™®
Brown v. Uniled Slates was cited as authority for this proposition.t”
Although the Court in Delany used the inciderit-to rationale, the two-use
doctrine could have been used with equal facility.*®

A variation of the incident-to doctrine was used to uphold a substi-
tute condemnation in Swmense v. Kansas City So. Ry.*® a case in which

Yegisizture sought to coendemn consisted of many edd, irregulatly shaped parcels; ihe legis-
lature proposed to convert it Lo a bade cenlos, with medern, mercantile huildings,

8 Buwt ¢f, McLean v, Cily of Boston, 327 Mass. 118, 97 N.E.2d 542 {1951); sec notes
25.27 supra and accompanying lext.

40 204 Mass. at 611, 51 N.E. at 407,

41 253 US at 84,

42 1bid,

43 The designation “pecessary step” should be distinguished from the concept of the
necessity of the taking. Sce noles F17-13 fnfra and accompanying text,

€4 281 US. 362 (1930).

45 Mich. Pub. Acts 1923, ch. 215,

$0 281 US. at 366.

A7 Fhid,

48 In Fitzsimans & Galvin, Inc. v. Rogers, 245 Mich, 649, 220 NW. 881 {1928), 2 oaee
arising out of the same transaction involved in Dokany v. Rogers, the Michigan Supreme
Court decided the substitute condemnation was valid by means of the two-use doctrine.
Sce alto Feltz v. Central Nebraska Pub, Power & Irr, Dist,, 124 F.2d 578 (8th Cir, 1942}

_where 4, 2 Federal Power Act licensee with the power of emirent domain, condemned 3

portion of C% land to relocate a United States Highway taken by A In the construction of
a dum on the North Platte, The Eighth Circuit appearved to ollow Brown, holding that the
takdng of C's Jand was “accessory to” and “in conjunction with” the original improvement.
7d. at 582. The court was not, however, rnmoved by the fact that B's activity would itself
constitute a public use, 7bid.

%1279 Kaun, 176, 282 Pac. 183 {1929).
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A was a railvoad and £ a quariz company. 4 sought ta condemn for rail-
road purposes a portion of (s property which included a pipeline and
highway easement ownel by B, 4 and B agreed that 4 would take an
additional strip from C to compensate B {or the loss of his easement,
complained that this additional strip was taken ior a private use, but the
Kansas court held that although that part of the taking might have been
for a private purpose, the condemnation would not be defeated if the
private use was incorsegueeniial compared to the public use, or so subor-
dinate to the public use as to be an incident of .5

The court in Smouse considered the alternatives open to 4 and found
that substitution in kind was the most practical.® This issue was raised
because € alleged that A’s officials acted in bad faith in finding it neces-
sary o take the strip. The Kansas statute® provided that a railroad
could condemn land deemed necessary for sidetracks and yards, but did
not expressly autborize the taking of land for the compensation of
another condemnee.

‘The Smeuse holding is a vartation on the incident-to rationale, as
expounded in Piznoglc and Broion, in that the different character of B's
use of C’s land was recognized. The court did not hold that B’s use of the
land taken was itself a public use, or that land taken for the purpose of
compensating another condemnee is taken for a public use. These ideas
are, however, latent in the opinion. The decision is also important be-
canse A is allowed, in effect, to condemn svhstitate land withont specific
statutory authority. The taking of C’s land is justified by A’s primary
purpose in taking either the land of B ¢r C: The first public use serves
twe takings, even though the second taking is not within the letter of
the statute,®

B0 £, at 186, i82 Pac. at 183-83. {Fmphasis added )

5114 at 183, 287 Pac. at 187,

B2 Kan, Laws 1864, ch, 124, § 1, at 236, repealed By Kan. Laws 1963, ch. 234, § 103, at
450,

B5 Byt see Commonwealth v. Petars, 2 Mass. (25 (1805). X, ene Abraham Linceln,
had erected & das on a stream to raise a pond for his mill Proposzd highway alterations
would make B's dom worthless, 4 agreed to build a new dam for B on land used for that
part of the highway which was to be dizcarded, the title to wkich was in €. The Supreme
Judicial Court of Massachuset!s held that B could be compensated only in money, One
Justice also thought that 4 had no title to convey, since it bad taken only an easement from
C which terminated when the land was no lonper used as a road.

It appesrs that B was related to the President of the same rame throwgh one Samuel
Lincoln, their nearest common ancestor, who emigrated from England to Massachuselts in
‘1632, B was a supervisor of the revenue for Worcester County, chairman of fhe selectmeen
of the town, and & represeniafive in the State Legislature from 1809 to 1823, He is de-
scribed as having been fond of fun and piven somewhal {0 practical jokes. € in this case
was one Amma Bigclow, apparently B's mether-in-law, See Lra & Hurcmoesonw, Toe AN-
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C. Analysis

Cases involving substitute condemnation can be divided into twg
groups, according to the character of B’s activity. €, the ultimate ¢gy.
demnce, protests in each case that his land has not been taken for 5
public use. To decide whether he is correct, the theoretical justifications
for substifute condemnation should be considered.

If the condemnation can be valid only if B will use C’s land in a way
that benefits the public, the device is merely a combination of two or-
dinary condemnations. B’s land is taken for one public use and C’s lang
for another. Under the two-use doctrine it is a matter of no concern that
A rather than B condemns C’s land.® Since the activity on C’s land con-
stitutes a public use, the question of whether A can take B’s land is, as
far as C is concerned, irrelevant.®

If B will not conduct an activity which benefits the public, however,
the theory is different. The cases which have validated takings of thu.
kind have held that the second taking is fucident to the taking of B's
land.* The sccond taking is considered as being part of the first trans-
action. According to this theory, the taking of s land is a #neans to an
end—the end being the public use to which A’s improvement is devoted.™
(s land is, in other words, taken for the same purpose for which B’s land
is taken; the fact that it will be used t¢ compensate B means only that
the relation to the desired end is indirect. _

It cannot be denicd, however, that B’s use of C’s land will be different
than A’s use of B’'s land. In an incident-to taking, it is not B’s use which
justifies the condemnation. The wse of the Jand which is beneficial is its
use as & means of compensation, Yet this concept of use is novel in that
it does not involve activity on the land. Normally, uses of land are con-
sidered public if the activity to be conducted there is beneficial*® The
incident-to rationale may represent, therefore, an expansion of the idea
of use beyond the confines of activity. One court, by distinguishing the
taking from the subsequent use, has suggested this result: “The tradi-
tional concept of use as the keystone of eminent domain has been en-

CESTRY OF ABmainiy Lincork 137 1009); W. Liwcolxw, History oF TEE Lixcorw Fasmy
169-73 (1923},

54 See Fitesimons & Galvin, Inc. v. Regers, 243 Mich, 649, 220 N.W. 881 (1928);
Langenan 3. Co. v. City of Cleveland, 158 Ohio 5t. 525, 112 N.E2d 658 {1953}; Tiller
v. Norfolk & W. Ry., 201 Va, 222, 110 5E.2d 209 {1959).

85 8ce Langenay Mig, Co. v. City of Cleveland, supra note 54.

56 See Dolany v. Rogers, 281 US. 362 {1930); Brown v. United States, 263 US. 33
(1923} ; Smouse v. Kansas City So. Ry., 129 Kab. 176, 282 Pac. 183 (1929); Pilznegle v.
Western Md. R.R., 119 Md. 673, 87 Ail. 917 {1913).

67 See Brown v. United States, suwpra note 556, at 82

53 See, 2.z, Car. Cone Civ. Proc, § 1238,
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larged in modern thought and cases. We find it described as public pur-
pose. The variation in the term from ‘use’ to ‘purpose’ indicates a
progression in thought. The idea is that the taking itself, as distinguished
from the subsequent use of the property, may be required in the public
interest.”®

The use of land as a means of compensation can he considered a
public use if it is recognized that C’s land will fulfill A’s obligation to B.
A’s obligation is, of course, to provide just compensation. If B can be
justly compensated only if he is given C’s property, it follows that 4 can
discharge his obligation only by taking C’s land. If 4 is a public body,
C’s properly is used to discharge a public obligation, a use that does not
seem far afield from traditional notions of public usc. If A4 is a private
body invested with the power of ¢miinent domain, it seems more difficult

to conceive the discharge of bis obligation as a public use. 4’s obligation

to B is, however, no weaker because 4 is a private body. The question
in such a case is naked: whether it is more in the public interest that one
whose property has been taken for a public use be justly compensated,
or whether C, the only person from whom just compensation for B can be
obtained, should be allowed to hold his property inviolate®

The discussion of compensation as a public use implies limitations

59 Sehncider v. Dstrict of Columbia, 117 F. Supp. 705, 716 (DD.C. 1933), aff’'d os
smodified sub aom., Berman v, Parker, 348 US. 26 (1954}, Fhe District Court gocs on Lo
say: “Fhat the Goversuent way d9 whatover it deems £ he for the raod of the peeple is
not 2 principle of our system of zovernment, Nor can it be, because the ultimate basic
essential in our system i3 that individuals kave inherent rights, and as to them the powers
of government are sharply limited, There is no general power in goversment, in the Ameri-
can concept, fo scize private property. Wence it is universally held that the taking of private
property of one person for the private use of another vicliles the due process of law clauses
of the Fifth and Fourteenth Amendments™ Tbid. The court cites Cesley on Consiitntional

~ Limflations, which slates: ““The right of eminent domain,' it has been said, ‘does not imply

a right in the sovereign power (o take the properiy of one citizen and transfer it to an-
other, even for a full compensation, nicre the public interest will be in no way promotod
by such fransfer” It seerus nol (o be allewalle, therciore, to auwthorize privale ronds to be
laid out across the Jands of vhwilling parties by an exercise of this right.” 2 Coorey, Cox-
STITUTIONAL Linrvations 1324-26 {Sth ed, §927). The use of land a3 2 means of compen-
sation does not, it is svlmitted, run afoul of either of these authorities. If it is accepted
that the just compensation of B is in the public interest, then the taking of £'s property is
justified if his land is the only means available of providing just compensation.

0 Consider Joeremy Bentham's example: *F possess a piece of land from which I derive
a considerable revenue, but which I can approach only by 2 road running along the edge
of & river. The river overflows and washes away the road. My neighbour chstinately reluses
me 2 pasage along a strip of Jand which is not worth the hundredth part of my field.
Qught I to lose my all through the caprice or hestility of an unreasonable neighbour? But
to prevent the abuse of a principle so delicrie, rigorous rules ought ip be laid down. I say,
then, that forced exchanges ought to be permalited to prevent & great loss, as in the case of
2 field rendered inatcessible except by a passage through another.” Bevtmad, Tex TaEEORY
o Legistarrow 147-48 {Ogden ed. 1931).
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on substitute condemnation. The limitations have not, however, been
clearly defined. The taking of C's land has heen allowed where it was
a “necessary step”® in 4's Improvemont and substitution the “best means
of making the pactics whole,”™ where it was an essential part of A’s
improvement,® where it wos “incident to” the faking of B’s land®
where it was “inconscquential compared to the public use,”™ and where
it was a by-product of A’s project.™

Generalizing from theze helding:, It nay be concluded that C’s land
will be considerced to have been taken for a public use when (1) there is
a close factual conncction between the two condemnations, and when (2)
because of the exigencies of the factual situation, fairness requires that
B be compensaled in land.

The phrase “close factual connection” is offered as an expression
descriptive of the meaning which courts have given the concept “incident
to” and its corollarics. In all cases examined, C’s land was near B's.%
Geographic proximity would thus seem to be an element of the connec-
tion. Further, s land was in each case taken to replace B's. The limita-
tion of a close factual connection would require, therefore, that £ Jand
be in fact taken for the purpose of compensating B, and rot merely for
A’s convenience or B's pleasure.®®

The sccond conclusion is that “incident-to” substitute condemnation
should be limited to situations where fairness requires that B be compen-

€1 trown v, United States, 263 TS, 78, 84 (1923),

S )d, al 3.

&2 Dohany v, Keogers, 781 118, 362, 366 (1930).

&4 Ppitanogle v, Western Md. BB, 113 Md. 673, 679, 87 ALl 917, 919 (1013).

G¥ Smouse v. Ransas Cily So, Ry, 129 Kan, 176, 186, 282 Pac. 183, 187 (1979).

66 Luke v. Massachusetts Turapike Authority, 337 3Tass. 304, 149 NE.2d 725 (1958).
An easement was taken acress the plaintif’s land to provide access to land deprived of its
connection with a sireet Ly the coostruction of a highway. The Supreme Judicial Court of
Massachusetis said: “If the zasement or the private way should be viewed in the abstract,
ne public purpose would appear. Stuck an approach, however, would be closing the eyes to
reality. The Inying cut of the turnpike the length of the Commonwealth and the acquisition
ol numerous sites escential 1o that object are attributes of one huge undertzking, Procuring
an casement and erzating a right of way for the benefit of parcels of land incidentally de-
prived of all or seme means of aceese to gn existing way are but 3 by-product of that
undertaking.” F4. at 309, 149 N.)5.2d 228.

€7 Sce, e.g., the plats in Pltzsozle v, Westarn Md, R, 119 Md, 673, 676, 87 Al 917,
918 (1913}, und Smouse v, Kansas City So. Ry, 129 Kan. 176, 181, 782 Pac. 183, 185
{1929} ; ¢f. State Highway Comm’s v. Alorgan, 248 3iss. 631, 160 So. 24 77 (1964}, where
substitirte condemnation was disallowed because the easemcrl fo be pranted B would not
copneci with any easement of right vested in him, but only with a permissive use across
€% land which € could terminate at any time.

88 For example, fn o situaiion similar to that presenicd in the Fitznogle case, tupra
rRole 28 and accompanying fext, the Hmifation of a close factual connection would oot
permit a substitulc condemnation of C's brach property in Los Angeles i 4 condemned
B’s road in San Francises,



™

1956) SUBSTITUTE CONDEMNATION 1107

sated in land. Such a suggestion forces a reassessment of the traditional
jdea that money can, in every case, be a “full and perfect equivalent” of
the Jand taken.® By allowing substitute condemnation, the courts may
kave implicitly recognized that C’s bargaining position would be extra-
ordinary if B were compensated in money and was still in need of C’s
jand.™ The Supreme Court in Brows v. United States stressed the point
that compensation in moncy woulk! have been inadequate, and concluded
that “a method of compensation by substitution would seem to be the
best means of making the parties whole.”” Significantly, the Court did
not conclude that compensation in money would have been impossible,
for ebviously compensation in money will be just fo the condemnec in
any case if the award is large enough. Thus the conclusion that substi-
tution is the best means of making the parties whole would seem to be
equivalent to holding that, because of the [actual situation, it is move
just that C receive money than 5,

D. Compulsory Substitution

From the premise that incident-to substitute condemnation is limited
to situations where B cannot otherwise be justly compensated, it follows
that B should be able to compel 4 to take C’s land. No court has, how-
ever, reached (his conclusion.

It is well setued that a condemnor cannot force a condemnee to

-accept compepsation in o form othor than moncy.™ The Niitation that

compensation must be pecuniary should, however, be considered only as
a limitation on the condemnor. The rule is that compensation must be
“a full and perfect equivalent for the land faken;”™ it does not neces-

6% Monogahela Nav, Co. v. Unilcd Siates, 145 115, 312, 326 {1803).

¢ Alhough B might be awarded the value of the parce! taken plus the damages lo the
remainder, € is under no compulsion to sclf at this price. This result is not changed if B is
#warded the differcnice between the fafr market value of the property before and after the
taking. Even If B js awarded the ameunt it would cost to obtain substitute land, C may
stiff refuse to fake that price. The dilemma results from the fact that B is a necessitous
buyer and € the only seller, Unless © is compelled to scll, there can be na justice for A or
B; either B will reccive an Iradequate mvard or 4 will be forced to pay an amount in excess
of the true value of the land taken plus the damages to the remainder. The most equitable
solution may be 1o force € to zccept & falr price for Bis Jand. Substitute condemnalion a¢-
complishes this result. See 1 Onokr, Varvarroxy Uwper TE:x Law o Emuxesr Dodmarn §§
47-65 (2d ed. 1953); 4 Nicrors, Exawest Doxars §§ 12.2-12.7202) {Rev. 3d «d. 1965).

2263 US. at 82-33, (Emphasis zdded.)

72 See 3 Nicoors, op. of, supro note 70, at § 8.2

7% Monogahela Nav. Co. v. United States, 148 7.5, 312, 326 {1853): “The noun ‘“om-
pensation,’ standing by ftself, carries the idez of an cquivalent. Thus we speak of damages
by way of compensation, or compensatory damages, as distinguished from pumitive or exem-
plary damages, the former being the equivalent for the injury done, and the latter imposed
by way of punishment. So that if the adiective ‘just® had been omitted, and the provision
was simply that propesty should not be faken without compensation, the natural import
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sarily follow that equivalence may always be measured in dollars. In-
deed, if B is situated so that substitute condemnation may be used,
compensation in money must be inadequate™ B should therefore be
able to compel 4 to take C's land.

Compulsory substitute condemnation is arguably a breach of the
separation of powers. As a power inherent in sovereignty,”™ eminent do-
main can be exgrcised only hy the sovercign or his agents.™ Were a
court to compel the cxercise of the power, or the particular manner of
its exercise, the court would conceivably be acting as a legislature
Secondly, it could be argued that “just compensation” denotes payment
in morey,™ and that the cases requiring condemnors to pay money also
recalire condemnees to accept it.™

of the language would be that the compensation should be the equivalent of the preperty.
And this is made emphatic hy the adjective *just’. There can, in view of the combinzation
of these two words, be no doubt that the cormpensation must be a fult and perfect equivalent
for the property {aken®

Tt Soe note &0 sypra and accompanying text,

78 Koh! v. United States, 91 US. 367, 371-72 {1875} Gilmer v. Lime Point, 18 Cal
229, 251 {1861).

T8 See People v, Sepcrior Court, 10 Cal. 2d 288, 205-96, 3 P.ad 1221, 1228 {(1937):
*It is a well established lopa) principle that although the power of emincnt domain is in-
herent in sovercignty, neveriheless neither the state itsell nar any subsidiary thereof may
Iaw{ully exercise such right in the ahsence of precedent legistative anthority so to do®

T In holding that the necessity of a taking was not a justicialle issue, the California
Supreme Court cited as examples of quesijons ol necessity “the questions of the necessity
for making a given pullic improvement, the necessity {or adopting a particolar plan there-
for, [and] the recescity for taking particular property, rather than other property, for the
purposes of accomplishing suchk peblic fmprovement . . . " People ex rel, Dep't of Pub.
Waorks v. Chevalicr, 52 Cal. 24 209, 307, 340 P2ad 398, 603 (1959). These questions were
held to Be exclusively for the legishature, 76id; sce noles 137-18 infre and accompanying
text.

T8 United States v, Blikier, 317 U.S. 369 (1943). in Seabonrd Air Line Ry. v. United
States, 261 U5, 299, 304 (1913}, it was said: “The compensation to which the owner is
entitled is the full and perfect equivalent of the property taken. . . . JU Tests on equitable
prirciples, and it means subslaulially that the owner shall be put in as goed a position
pecuniarily as he would have beon if his property had not been taken” Sce also Vanhorne™s
Lessee v, Dorrance, 2 G5, (2 Pall) 304, 315 {C.C. Pa, 1795): “No just compensalion can
be made except in money. Monecy is 2 common standard, by comparison with which the
value of any thing may be ascerizined. Ii is not ondy a sign which represents the respective
values of commodities, but an universal mediem, easily poriable, Kable to littTe variation,
and readily exchanged for any kind of property, Compensation is a recompense in value,
& guid pro quo, and must be in money. True it 5, that land or any thing clse may be a
compensation, but then it most be at the election of the party; it canmot be forced uwpon
him." Compensation in land was in tbis case to be forced on B, not required of A.

9 See Chicage, M., & St. . Ry. v. Melville, 66 Y. 329 {1872). Sce also Railroad Co. v.
Halstead, 7 W. Va. 301 (1874}, where jury awards which included duties on condemnots to
build or maintain objects for the benefit of condemness were overturned on the theory that
the condemnor was obliged only to pay money. In Hill & Aldrich v. The Mohawk & HR.E,
¥ N.Y, 132 (1852}, an award fo the defendants in 2 condemnation action brought by 2
raikoad included an easement. There the court held that “privileges of this kind must de-
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Despite these arguments, however, a denial of substitute condemna-
tion will prevent B from being made whole, even if, by definition of the
words, he is “justly compensated” when paid. It would be inconsistent
to allow substitute condemmnation where fajrness requires it but not to
compel it if 4 refuses. A court might be driven to perform an admittedly

legislative function if the condemnor refuses to act.®

i
SUBSTITUTE CONDEMNATION 18 CALIFORNIA
A, Public Usg

The power to designate what uses are public is vested in the Califor-
nia Legislature.® For the power to he exercised, therefore, there must
exist a legistative declaration that a propesed use is public.’® Whether a
use is in fact public is ultimately decided by the courts® although the
legislative declaration is given preat respect; any doubts are to be

pend upeb the agreement of the parties, The [jury of) appraisers . . . [has] no color of
suthority in the premises, They could neither compel the corporation o make the grant,
nor the owners to accept it™ fd. at 157, In Chicage, S.¥, & C. Ry. v. McGrew, 104 Mo,
282, 15 5, 931 (1891), the condemnor's proffered evidence that it had tendered a use of
land to (e condemnce was held to have bees rightfully excluded: “[Sluch a reservation
must have been by censent of both pariies; neither could have been required to prant or
accept then™ I, al 208, 13 SW. at 988, See adso In ro Meorse, 35 Muss, {15 Pick)) 443
{1836), where 1t was said that althouph damapes could be awarded only I moncy, 2 ratifi-
caltivh by e condunnee would vabidule wn awad i Laad.

80 But ¢f, Stary ox trx House Coant. o Pubrie Works, §7ru Coxg, 15T Siss., Back-
CROUND OF WEED 1ix RiviEw or ProcuoUens i, axp COMPENSATION POR, REarn- PrOresTY
Acoussimions 10 {(Comm, Print 1961} “The sugpestion that instead of eompensating a per-
son in dollars, for property taken, we should eiiher provide a subslitute or physically re-
Jocale his oxisting improvements, has herelofure been considered contrary to owr basic
congepls, with no duty en the Government la replace in kind that which it must take for
publc use. The Government's oblipation {o relocate facilities has been confined 1o roads
and utilities, the continuance of which are in the public interest”

81 Kern County High School Dist. v. McDonald, 180 Cat ¥, 13, 179 Pac. 180, 183
{1919},

B2 People v. Superior Court, 10 Cal. 24 258, 293-96, 23 P.2d 1221, 1225 (1937); Lind-
say Irr. Co, v. Iehriens, 97 Cal 676, 37 Pac, 801 {1523). Tt bhas lwen recognized that, as
& praclical matter, condemnation must be left in the hands of a2pents of the state, See Linggl
v. Garovotli, 45 Czl. 24 20, 286 P.2d 15 (1935); Moran v. Ross, 79 Cal. 135, 160, 21 Pac.
547, 548 (1889}). California bas provided that private persons may, without further legis-
Iative action, as “agents of Lhe siote® exercise the power of eminent domain for the uses
set forth in § 1238 of the Code of Civil Procedure. Car. Crv, Covz § 1001; see Lingpl v,
Garovotl, stpra.

83 Lindsay Irr. Co. v. Mcbrtens, supra note 582; City of Menlo Park v, Artino, 151
Cal. App. 2d 261, 267, 311 P.2d 133, 140 (1957); University of So. Cal. v. Robbins, 1 Cal.
App, 2d 523, 37 P2d 163 (153%), cerd. denicd, 295 US, Y38 {1935); sce County of Los
Angeles v, Authory, 224 Cal, App. #d 103, 36 Cal. Rptr. 308, eerl. denied, 376 U5, 963
{1964).
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resolved in favor of validity® Courts are hesitant to disagree with the
legislatare because whether o particular use is public is largely a matter
of political judgment, an area judges are loath to enter.™ Thus the
scope of review for the issue of public use is limited-—confined, perhaps,
to extreme cases.5

Although California courts will examine the nature of a proposed
use, they will not examine the necessity of a taking by the state, even if
fraud, bad faith, or abuse of discretion is alleged.®” According to the
California Supreme Court, the legislature is the sole judge of necessity.®

B, Statutory Anthority for Substitute Condcmnalion

Several California stalutes provide that land may be taken for the
purpose of compersation by substitution. These statutes may be divided

# fy pe Maders Ire, Dist., 92 Cal. 296, 309-10, 253 Pac. 2¥2, 274 {15%1); accerd, Uni-
versity of So. Cal. v. Roblins, supra note 33,

B3 5ce, e.p., Stockton & V. R, v. City of Stockton, 41 Cal. 147, 168, 169-70 {1877):
“spablic use,’ ‘public purpese,’ and ‘public policy’—the policy upor which governmental
affairs are conducted for the time beiug-—is legislative policy in the main, and 'public use’
and ‘public purpose® are larpely dependent on this policy—noteriously varying in our
country, frem timie to time, with the accession lo power of politieal parties, differing from .
each other as 1o the system of measuores best adapied to promote the inlerest of the State,
The resolve of a legislative body, by whick 1 tax is imposed, or private properly taken, is,
therefore, necessarily a legislative deternsination, that a public use is to be promated by

. the tax, or the taking directed; and such a delermination is the determination of 2 merely

polilizal quection by the pofitical department of the Goverament, , . . A case might, in-
deed, be presented in which it might appear, beyond the possibility of a guestion, thal a
tax bad heen impescd, or the preperty af a <itizen had been taken for a use or purpose in
Re sense public; or, in the language of Chancellor Walwoerth . | . *where there was no foun-
dation for a pretense that the public was 1o be bepebted thereby,” and in such a case §t
would Le onr duty to interfere and zflord relief. But should we interfere in any other than
such & rase, we would but substitule a policy of our own for the legislative policy in the
conduct of the affairs of the Stute, and substilute our will for that of the representatives
of the people”

B8 See City of Santa Ana v, Ylarkin, 99 Cal. $38, 542, 34 Pac, 224, 226 {18%1); County
of Los Angeles v. Anthony, 224 Cal. App. 2d 103, 106, 36 Cal. Kptr. 308, 310, cert. denied,
376 VS, 963 (1964).

87 Peaple ex rel. Dep't of Pub. Works v, Chevalier, 52 Cal. 2d 299, 307, 340 P2d 3598,
603 (1939). Culifernia Code of Civil Procedure § 1241 provides that when a taking is
deemett recessary by Lhe board of directors of varions administrative districts, or by the
legislalive body of a county, <ty and county, or an incorporated city or town, such a de-
lermination i3 conclusive evidence of the public necessity of the improvement and that the
property taken Js necersary for such fmprovement, if the property taken is within the terri-
toriz] limits of the pelitical or administrative subdivision. In Rindge Co. v. County of Los
Angeles, 262 US. 706, ¥0% {1973), the United States Supreme Court held that this statuts
did not violate the due process clause of the fourteenth amendment. The resolutions of the
Catifornia Highway Commission and the Californiza Water Commission are given stioilar
conclusive effect. Can. Str7s. & Hacns, Copz § 103; CalL. Waten ConE § 251,

&8 People ex rel. Dop't of Pub, Works v. Chevalier, supre note 87, at 307, 30 P.2d at
603; Sherman v. Buick, 32 Cal, 241, 253 (1867,
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into two groups: {1} those which allow substitute condemnation between
bodies in charge of diflerent public uses; and (2} those which simply
grant the power of substitute condemnation to governmental agencies.

Section 104.2 of the Streets and Highways Code is an example of
the first group, It provides that if A4, the Department of Public Works,
condemns for state highway purposes land which under B is devoted to
some other public use, 4 may, with B's consent, condemn C's land for
B. C’s land will thus be used by B for its public use, and 4 will use
B’s land for a state highway.%

Section 104(b) of the Streets and Highways Code is representative
of the second group of statutes. It allows A, the Department of Public
Works, Lo acquire real property which the Department considers neces-
sary for the purpose of exchanging it for other real property to be used
for rights of way.” A may, in other words, condemn C’s land for B, whose
preperty lias been taken for a state highway™

The statotes authorizing substitule condemnation have not been in-
terpreted by the California appeliate courts® It would appear, however,
that the statutes of the first group pose no public use problems. They
authorize takings which can be classified under the two-use doctrine.™
B’s activity will constitute a public use of C’s land, and A’s use of B’s
land will be puirlic. € canrot complain, therefore, that because of substi-
tute condemnation his land has not been taken for a public use, although
he can object that B’s use of his property will not be public® Since
the fact that his land is taker throuyh the process of subslitute con-

“demination is for € irrelevant, it would seem that the rules which normally

£2 Spe also Califernin Sireets and Highwas Code §% 9432, 9434, enacted in 1963,
which grant to county beards of supervisors similar powers with respoet to county highway
purposes ard California Water Code § 233, which granis to the Depariment of Warer
Resources the power o condeinn land for purposes of exchange with another person ot
agency in charge of & pulflic use.

90°Sps also Califorria Sireets and Hishwavs Code § 943(a), which provides that a
county board of supervizors may “acquire any real property or interest thercin for the
uses and purposes of county highways, including real property adjacent to property being
condernned for the purpoese of exchanging the same for other real property to be used for
widening county hizhways® Calilornia Water Code § 233(b} prants the Department of
Water Resources similar powers,

¥ California Strects and Righways Code § 102 and California Water Cade § 250 provide
that the Depariment of Public Works and the Depariment of Water Resourees, respoctively,
may exercise the pewer of eminent domain for any property they are authorized te acquire.

82 California Streets and Highways Code § 1042 was discussed in a recent case,
People ex rel. Dep't of Puh, Werks v, Garden Grove Farms, 231 Cal, App. 2d 6566, 42
Cal. Rpir. 118 {1963), but the Issue was not properly before the court. C, the appellant,
raised the issue of compliance with § 1042 only in his clesing brief, and the court thus
distegarded the question.

88 Zee discussion at rotes 13-27 suprr and accompanying text.

% See note 21 supro and accompanying text,
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govern condemnation proceedings shouid be applicable to takings authe.
rized by these statutes.

The statutes of the second group,*® also uninterpreted, may be more
troublesome. They authorize substitute condenination but do not require
that B’s use of C’s property be a separate public use. The statutes
apparently contemplate takings of the type approved in Brown v. United
Staies and Pitznogie v. Western Md. R RY

As suggested earlier in this Comment, this type of substitute cop-
denmation should be restricted to cases where (1) there is a close factual
connection belween the two takings, and (2) because of the factual
situation, fairness requires that B be compensated in land.®

Perhaps some support for this conclusion may be found in a 1939
amendment to scction 104(b) of the Strects and Highways Code. The
amendment deleted the f{ormer second sentence, which read: “Real
property may be acquired for such purposes only when the owner of

~ the property necded for & right of way [B] has agreed in writing to the

exchange and when in the opinion of the commission, an eceromy in the
acquisition of the necessary right of way can be effected thereby,”™
This amendment may mean that the use of substitute condemnation
merely to reduce costs is no longer approved by the legislature. That
result is in any event required by Brown v, United States, where the
Supreme Court found the taking of C’s land 1o be a “necessary step” in
the hoprovemest itself and not mevely aun attempt to “reduce costs by
land speculation.””®® If substitute conderanation cannot be used merely
to reduce costs, it follows that the statutes are restricted in their applica-
tion fo situations where, 28 in Browas, substitution is the best means of
making the parties whole.'”

Although- the California Supreme Court has held that any exercise
of the power of eminent domain must be preceded by a legislative declara-
tion that the use for which the property is taken is public, 2 governmental
agency empowered to take land for specific uses may also have the
implied power to take property for the purpose of compensating iis
condemnees.

95 Car, Sters, & Hicus. Cope §§ 104(bY, 033{a); Car. Warer Covr § 253,

26263 UK. 78 (1923); see note 31 sugre and accompanying text.

87 110 Md. 673, 87 Ath 917 (1913} ; sce note 28 supre and accompanying text,

B8 See notes 66-567 supra and accompanying text.

95 Cal, Stats, 1939, ch. 686, § 1, at 2201. (Emphasis added.)} Although the first part of
the amendment omits the requirement that B azree to the substitubion, it would seem "h.'“'
as a constitutional matter, his comsent is required. See noie 72 suprs and accompanyind
fext.

100 253 1S, at 84.

101 Jd. at £3.
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Earlier it was suggested that substitutc condemnation he approached
with the distinction betwesn the uscs of B’s and s land in mind™?
Courts have, however, conceived the sccond takings as being for the
same purpose as the first, with one use serving both condeinnations.®®
Under such a theory an agency authorized to exercise the power of
eminent domain could perhaps take svbstitute lands without express
statotory authority.*™ The California Legislature has, however, granted
two agencies the powcer to fake substitute Jands; this designation is per-
haps good evidence that in California other agencies were not intended
to have it.

C. Analogies

The California couris have not deait with substitute condemnation
directly. An instructive analogy to the problem can, however, be drawn
from a recent urbon renewal case. Redevelopment Agency v. Hayes'™
concerned the condemnation of blighted areas in San Francisco. The
district court of appeal held that in the presence of compelling com-
munity cconomic need, the power of eminent domain could be used to
take such areas for redevelopment.’™

The court adopied the reasoning of the federal district court in

302 See nofes 57-60 swpra and accompanying text,

303 See Dobany v. Rogers, 258 US. 362, 366 {1930); Brown v. United States, 263 US,
78, 81-82 (1923); Teliz v. Central Neb, Pub, Fower & Irr. Dist, 124 F.2d 578 (&th Cir
1942} ; Benton v, Siate Hiphway o', 151 Ga. App. 861, 8§63, 143 5.1E.2d 396, 460 (1965);
Smours v, Fansas City So. By, 120 Kan. 176, 282 Pac. 183 {1029} ; Pitznogle v. Western
Md. R.R, 119 Md. 653, 87 Atl. 917 {1%13).

164 COf., e, Gegere U, Hardor Bark v, Muskingum Wilershed Conservancy Dist, 53
Ohio App. 325, 4 N.E.1d 996 (1935), where & public corparation sought to condemn 2 right
of way for the refocation of a railroad. The substitute condemnation was authorized by
statute, but the Ohio court said: “Even if suck power of erainent domain were pot cxpressly
granted . . . we arz of the oninios thae it would st he a Jawful exercise of that power
&S & necestary incident to the exccution and accemplishment of the oficial plan for which
the district was orpanized.” 1d, at 330, 4 N E.2J 990, Bt of. Wheelir v, Essex Pub. Rd. Bd,,
3¢ NJ.L. 291 {Ct. Err. & App. 1857), whae defeadant road board condemned the plaintifi's
dam and built anether for him on lasd owned Ly s third person, When the dam broke it
was held pixintiff had no cause of aetion for damages because defendant had no power to
build 2 substilute dom. “[TIhe progec and only course £0 have been taken in this exigency
was, 1o have the damages oceasioned o the plaintilf by the removal of the dam and the
appropriation of the land upon which it sioed fo the public use, aseertained and paid for
in the made prescrihed, The defendant hod no shadow of authorily o substitute, in lea
of payment, the erection of a new dam {n the place of the one demolished.” Id. at 204, The
Attorney General of Califernia has apparently concluded that it s not a necessary incident
of redevelopment that redevclopment agencies obtain substitute hoosing for the condemnees
in an urban renewal project. Sce 37 Ops. Cat. ATT'Y Gew, 190 (1961); note 115 Sufra and
accompanying test.

106 122 Cal. App. 2d 799, 266 P.2d 105, rert. denied, 348 V.S, 897 (1954),

104 7d, at 93, 266 P.2d at 116,
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Sclm.er'z{‘cr . District of Columbia™ that the taking of property jiseli
as distinguished from the subsequent use of that property, may bé
required in the public interest.’ As suggested earlier, this distinctig,
is important in assessing substitute condemnation, since the public use
for which (s land is {aken is its use as a means of compensation, 199 Hayes
is therefore at lcast collateral authority for the proposition that the ysc
to which C’s land is to be put necd not be an activity.!"®
) After redevelopment, the property in Hayes was to be returned (o
private owners, This fact did not, however, determine whether the yse
was public: “[T]he fact that [the property] is later to be returned to
privale ownership subject to restrictions protecting the public use, docs
not make it any the less a public use.”’*! Although this determination
did not originate with Hayes** it provides theoretical support for sub-
stitute condemnation, That I will own C's land does not detract from
the public wse to which C’s Jand is put. Hayes also required, however,
that the land be returned to private persons subject to restrictions pro-
tecling the public use!®™ It would seem that this requirement is not
applicable te substilute condemnations, since after B has been compen-
sated there is no public use to protect. The restrictions requirement com-
templates a continuous public interest in the land—in redevelopment,
that stums and blight do not reappear.
Hayes also provides the rubric of “compelling community economic
need” as the test of state power to use eminent domain'™™ To say that

107 157 F, Supp. Y03 (DIX.C, 1958), af'd a5 seodificd b nom., Brrman v, Parker, 33¢
VA& 26 (1934}

103 Redevelopment Aziney v, Hayes, 132 Cal. App. 2d 777, 390, 266 P2d 103, 114
cert. denied, 348 U5, 897 (19345,

1M See neodes $7-58 swpre and accompanying text,

110 See noles S8-59 sipes and accompanying lext.

113 527 Cal, App, 2d at RO3, 265 P24 at 112,

312 Bee University of So. Cal. v. Iebhing, ¥ Cal. App. 2d 523, 37 P.2d 163 (1934), cort.
denicd, 295 UK, 738 {19353, See also Housing Autherity v. Dockweiler, 14 Cal. 2d 437, <+
Poad 794 {1939); Counwy of Los Ausgelss v, Anthoay, 224 Cal. App. 24 103, 16 Cal, i
308, cert. denied, 376 US, 63 (1664), In Aduthony appellant offered to prove that the
Hollywood Motion Ficture god Television Musesm, for which his land had been condense’.
was to be operated at a profit. “This eviderce was held to have been properly excluded, Ti-:!
the museem opcrators woull make a profit did not destroy the public characier of the
enferprise. X4 af 106-07, 36 Cal. Rplr. at 313,

113113 Cal, App. 2d ab 803, 266 P.2d st 122, See ako Chy & County of San Franci-o
v. Ross, 44 Cal. 2d 52, §7, 279 P2d 529, 532 {1935), where it vwas held that the power ¢
eminent demain could not be cxercited to acquire a site for a parking garage when the [
posed lease between the city and the garage operaters lacked controls “designed to a<oe
that [thz] use of the property condemned [would] be in the public inlerest.”

106 122 Cal. App. 24 at 703, 266 P.2d at 116. For a discussion of “compelling commmt i
economic noed,” see Siegel, Memorendum on New Development Techniques, n Apppioie o0
toE KerorT oN Hovsmve oo CarlreRxia 350 [1963%,
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in every case the compensation of B is a compelling economic need is to
strain the analogy ™ Yet situations can be conceived where substitute
condemnation would be necessary to avoid great economic loss!™® In
such a case, “compelling community cconomic need,” as used in Hayes,
could be precedent for upholding the taking of C's land.

D. Should the Necessity of the Taking Be a Justiciable Issue?

There are two concepts of necessity in eminent domain: (1) the neces-
sity of the exercise of the power; and {2) the necessity of the particular
manner of its exercise. The first concept involves the question of whether
the condempor must use his pewer of eminent downain to accomplish given

ends. If he must exercise the power, the question involved in the second

concept is whether he must take a particular estate or a particular parcel,
It is subinitted that ope who guestions wheiher Jand has been taken for 2
public use in a substitute condemmation must also be allowed to question
whether in either sense the taking §s necessary.

In an ordinary condemnation, the guestions of necessity and public use
are separable.”’” Whether a taking is neccssary depends on pelitical judg-
ments of choice.’’ Whether the land has been taken for a public use

36 Zee 37 Grs. Car. Aty Gex. 190 (1961}, where the question was presented whether
lepislation empowvring a redevelopmiend awency 16 acquire nroperiy by eminent domain
and mzke this land available to persons displaced as the resalt of the redevelopment would
be constitietionz), The Atteenry Cerceal of Colifnenia concluded that such a taking would
nret be for a publlic use. Compare Mrkcan v Uity of Beston, 327 Mass. 118, 97 N E2d 342
{19517, discussed at note 285 swpra and accompanying fext; Watkins v, Ushelln, 273 App.
Div. 568, 78 N.V.5.24 393, af'd, 257 WY, 1002, 50 N.L.zd 457 {1048),

126 Consider, for example, the facts of Clark v Nash, 1985 TS, 361 {1605} : Nash sought
to condemn a right of way acress Clark's lund for the purpose of widening a diteh which
would carry water frem a creck in which Nash owned riparian ri-hits te MNash's asid Jand,
which withaut frrigation would be unpraductive, Yy stale statute Nash had the power o
condemn a portinn of Clack™ Iurd for such a purpose. Affivming the Ulah Supreme Court,
the United Stafes Supreme Court held that such a taling was for a public use. Siznificantly,
Nash's land was absvlutely valuelese without irrigation, The proposed ditch would be thirly
inches wide, Ii no statute had existed decluring suck ure to be public, and if Nash had
previowsly had a ditch which 4 ook by cminent dowain, it is supgested that Nash would
have had a good cause of action for 3 subslitute condemnation of a dilch across Clark's
land. In such circumsstances & compelling community economic need exists,

11T People ex sel. Liep't of Pub. Works v, Chevalier, 52 Cal. 24 299, 306, 340 P.2d 505,
602 {1659} ; see Rindge Co. v. Coundy of Los Angeies, 202 TS, 700, 708-09 (1923},

138 Sep People ex rel. Dep't of Tub, Works v, Chevalier, note 117 suprs at 307, 340
P.2d at £03; note 9 supra. In Rindee 0. v. County of Los Angeles, snupra note 117, at 709,
it is sadd: "The necessity {or appronriating private property for public use is not a judidal
guestion, This power resides in the legislature, and may either be sxercised by the legislature
or delegated by #t to public officers. “Where the inierded use is publc, the necessity and
expediency of the taking may be determined by such agency and in such mode as the stale
may designate, They are legislative questions, no matter who may be charged with their
decision, and a hearing thereon s nol essential o due process in the semse of the 14th
Amcndment.’ ”
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depends on the activity to be conducted there, The detenninants of the
two issues, the judgments of choice and the activity on the land, are not
the same.

In a substitute condemnation, however, the guestions of public use
and necessity arc inscparable, Whether land has been taken for a public
use in a substitute condemnation will depend on whether {airness requires
that B be compensated in land and whether there is a close factual con-
nection between the taking of B’s and (s land. Whether it is nccessary to
excrcise the power of eminent domain——the first concept of necessity—
will turn on whether B can be fairly compensated only in land, Whether
it is necessary to take (’s property——the second concept—depends on
whether there is a close factual connection between the two takings. To
argue that s land has not been taken for a public use is to dispute the
necessity of the taking, because the determinants of the two issues are
the same. Necessity should therefore be justiciable. Tt is not suggested
that the issees of public use and necessity are indistinguishable, but
rather that, in substitute condemnations, they are so entwined that C
must be allewed to dispute both.,

CONCLUSION

The state of the law in California regarding the condemnation of sub-
stitute lands remains uncertain. The legislature has not made clear the
extent of the authority granted the Department of Public Works, the
Department of Water Resourees, and county boards of supervisors. The
courts will be forced to determine rules for such takings.

As the concept of pulidic vic haz exponded, the meager precedent for
substitute condemnation has become miore relevant. Although the device

~should not be used simply to allow B to specalate in Jand and 4 to cut

costs, related California cases may be interpreted to permit its use when
substitution is the best means of making whole the parties to the trans-
action. If B will not conduct an activity whick benefits the public, the
taking of C’s land is significantly diiferent from an ordinary condenmmna-
tion. To ensure in such a case that the property has been taken for a
public use, necessity should be a justiciable issue.

Stanley H. Williams
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