5/7/69
First Supplement to Memorandum 69-59
Subject: Study 52 - Sovereign Immunity (Claims Statute) (SB 100)

Senate Bill 100 was heard by the Assenbly Committee on Judiciary on
May 5. It was obvious that representatives of public entities had devoted
a great effort to lobbying the members of the Committee for an amendment
vwhich is attached to the letter set out as Exhibit I.

You will recall that the Commission determined that the public entity
should be regquired to grant an application to flle a late claim where the
claimant had no knowledge of the claims presentation requirement and the
public entity would not be prejudiced by the late filing. On the other hand,
the revision sponsored by the public entities would permit a late filing
vhere the public entity had actual notice of the incident giving rise to
the claim and of the injury sustained, the claimsnt files an affidawvit
under penalty of perjury that he did not heve personal knowledge of the
requirements of this chapter and did not consult an attorney during the
period regqulred for presenting a claim, and the public entity is not prej-
udiced by the failure to present the claim within the 100-day periocd.

The Chairman was very insistent that the bill be amended to include
the amendment suggested by the public entities. I resisted the amendment
at the expense of some good will and finally regquested an informel poll
of the Committee members to determine how the Committee divided. Three
mewbers were In favor of the Commission bill as presented to the Committee,
three were in favor of the public entity amendment, and the two others were
absent. I suspect that the two absent members would vote in favor of the
Commission propeosal as submitted, but it 1s possible that,after the Committee

has been further lobbied, we would lose one of the five votes I belleve
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we have for the bill as we recommend it. However, it should be recognized
that the bill will have to go to the Ways and Means Committee, and it is
mich more difficult to get a decision from that Committee that does not
reflect the effect of the cost of the proposal or the extensive lobbying
that would take place if the bill were approved by the Assembly Judiciary
Committee in the form we reccmmend it. Further, it is cbvicus that the
State Attorney General's Office and the Department of Public Works sincerely
believe that our proposal would substantially eliminate the protection
afforded by the claims statute. The league of Californie Cities also is
strongly of the same view. It is most likely that these groups would be
able to persuade the Governor to veto our bill if it were enacted in its
present form.

At the hearing in the Assembly, the Chalyman suggested that the bill
might be amended to provide that a late claim might be filed where the
claimant did not know of the . claims statute, had not consulted an attorney
during the 100-day periocd, and the entity was not prejudiced. This is a
very poor solution and I originally declined to accept the suggestion. How-
ever, during a brief intermission during which I discussed it with the State
Bar representative, I decided tc accept the suggestion as the best that
could be cbtained and the Committee reported out the bill as so amended.
However, thereafter, the representative of the Department of Justice dis-
cussed the matter with the Chairman of the Committee, who then directed
one of his attorneys on the comuitiee staff to include the requirement of
actual notice in the bill as reported out of committee. When I discovered
this, I suggested to him that the bill be put over two weeks and that the
Commission be provided with an opportunity to give further consideration
to the bill.
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The staff believes that the Commissicn submitted & recommendation
that can be fully Jjustified on the merits. However, it is obvious that
the chance of that recommendation ever becoming law is exceedingly slim.
Accordingly, we suggest that this is a time to consider the matter from
a practical viewpoint and to determine the best course of action in light
of the circumstances. The following are some of the possible actions
that could be taken.

(1} Give the matter further study and submit a new recommendation
to the 1970 Legislature. Perhaps the Commission was hasty in rejecting
the six-month eclaims filing provision suggested by the State Bar. I
have received a copy of the Mimutes of the Worthern Section of the State
Bar Committee on Governmental TLiability that supports the six-month
claims filing period. However, the staff is of the view that this would
be an undesirable solution; it is apparent that it would never meet the
approval of public entities and extremely doubtful that it would ever
become Jaw. This alternative should be considered conly if it becomes
impossible to work out any satisfactory solution to the problem at the
current session.

{2) Go with the bill as presently drafted. It is doubtful that
the bill will ever become law in its present form. Hence, we do not
consider this as a real alternative.

(3) Attempt to work out a compromise with the public entity repre-
sentatives. This is the alternative suggested by the staff. We believe
that something in the way of improvement is better than nothing. The bill
would give public entities sote benefit in the revision of the statute of
limitations. In addition, it seems to us that it would be in the interest
of the public entities to eliminate the trap created by the claims presen-
tation requirement in cases where the claimant had no knowledge of the
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claims presentation requirement and the entity had actual notice of the
accident and resulting injury. Accordingly, we suggest that the bill be
amended as set out in Exhibit IT attached.

The attached draft would adopt the substance of the public entity
proposal except that 1t would elliminate the requirement that the claimant
did not consult an attorney during the period regquired for presenting the
claim. The Chairman of the Committee is strongly of the view that this is
a desirable requirement; he believes that there is no need to protect an
incompetent attorney. However, unless we do provide some protection to
attorneys in this area, we will continue to have 2 demand to repeal the
claims statute and a general dissatisfaction with the existing situation.
Moreover, this provision creates a problem. What if the claimant consults

an attorney on the 89th day. Is he trapped because he then has no time to

get his claim filed. We do not believe that the comment or statute should

contain any reference to this situation. It should be noted, further,
that the client is not necessarily protected if he is left merely with s
céuse of action for malpractice against his attorney because of the
practical problems of proof and also because of the difficulty of obtaining
representation on such a claim in some areas of the state.

The staff belleves that the attached draft represents the maximum
that can reascnably be offered to public entities by way of compromise.
It should be noted that it is not unlikely that the California Supreme
Court would rule that lack of knowledge of the claims statute constitutes
"excusable neglect” as a matter of law if a case comes before the court.

The only decisions to the contrary are court of appeal decisions. Hence,
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if no compromise can be worked out, we believe that the matter should bhe
given further study and that the bill be dropped for the current session.

It is further noted that we havenever made a general distribution to our
list of commentators on gOvernmental liability of the portion of the bill
that makes & revision in the claims presentation regquirement. In addition,
it is always possible that the State Bar can cbtain some support for its
position. Nevertheless, taking into account all factors, the staff believes
the best solution to the entire problem would be to work ocut a compromise
along the lines suggested by the staff.

Respectfully submitted,

John H. DeMoully
Executive Secretary



EXHIBIT 1

== TEAGUE OF CALIFORMIA CITIES

MEMBER NAT!OHM. LEAGUE OF EITIES
{Fosmarty- -

CWESTERM CITY" Ofﬂﬂ.ﬂ PUBLICATION

Berkeley 94705 . | Hotel Claremont . . 843.3083 . . Area Code 415
Lor Angeles 90077 . . 762 Statler Center . | 624-4934 . . Avea Code 213

1108 "0" Street
Sacramento, California 95814
April 30, 1969

Mr. John H, DeMoully

Executive Secretary

California Law Revision Commission
Schocl of Lew

Stanford University

Stanford, Californis 94205

Dear John:

Thank you for providing me with an advance copy of the amendments
to Senate Bill 100 together with your report and suggested draft
of new Comments.

We are unable to support the amendment of Section 911.6(b) (1) of

the Govermment Code. There would be no defense in most cases to

an assertion of lack of knowledge. The requirement for presenting

a claim within a statutory period of time is certainly not unique,

and every person is charged with knowledge of nmumercus other amalo-
. gous laws, The last sentence of your suggested comment to Section

911.6 is particularly objectionable. This would, in effect, condone

malpractice on the part of an attorney. It is my understanding that

representatives of the other public entities, both state and local,

are opposed to this latest amendment and suggested draft of the

committee report and Comment.

As you know, we did not oppose Senate Bill 100 as intreoduced. We
agree with you that the bill is a better approach than the State
Bar bill, Senate Bill 464, We shall continue to oppose the latter.

I have enclosed a draft of alternative language for an amendment

of Section 911.6 which I have discussed with a mumber of the other
public entity representatives, and which they have Indicated would
be acceptable to them, T have also furnished Harold Bradford with
a copy of the draft, It appears to me that this language should be
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¥r. John H, DeMoully
Apxril 30, 1969
Page 2

acceptable to the Commission and to the State Bar, and that it would
provide a reasonable sclution to the problem sought to be resolved.
The proposed Comment should be revised accordingly.

As you know, we do not believe that the sanction contained in Section
945.6(s)(2), as amended by the bill, is either desirable or necessary.
Are gimilar sanctions to be imposed wherever a goverrmental body is
charged with an affirmative duty? I understand that you would con-
slder reducing the time within which suit may be brought, where the
required written notice has not been given, from two years to omne
year. Certainly the statute of limitations should not be longer than

. the general statute applicable to actions against private persomns,

We will support Semate Bill 100 if amended as provided herein. We
will oppose the State Bar proposal, Semate Bi1l 464,

Very truly yours,

William G. Holliman, Jr.
Assistant Legal Counsel

WGH:pe

ce:  Senator Alfred H, Song
Assemblyman James A, Hayes



PRDPOSED AMENDMENT OF SENATE BILL 100 AS AHEHDED
IN THE ASSEMBLY ON APRIL 21

911.6. (a)} The board shall grant or deny the application
within 45 days after it is presented to the board. If the board
does not act upon the application within 45 days after the applica-
tion is presented, the application shall be deemed to have been denied
on the 45th day.

(b) The board shall grant the application where:

(1) The failure to present the claim was through mistake,
inadvertence, surprise or excusable neglect sr-beegause-oé-isel-of

knewiedge--af~the-pequivement-that-a-einim-be-presanted, or where the

public entity had actual notice of the incident giviog rise to the

claim and of the injury sustained, and the claimant filesan affi&avit

under penalty of perjury that he did not have personal knowledge of the

requirements of this chapter and did not consult an attorney during the

period required for presenting a claim, and the public entity was not

prejudiced by the failure to present the claim within the time specified
in Section §11.2; or

(2)

(3)

(4)
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EXHIBIT II

AMENDMENTS TO SENATE BILL 100
AMENDMENT 1
In the second line of the title of the printed bPill ms amended in
Assembly April 22, 1969, after "910.8" insert:
911.4,

AMENDMENT 2

On page 2, after line 27, insert:

Sec. 2.5. Section 911,4 of the Government Code is amended to read:

911.4. (a) When a claim that is required by Section 911.2 to be
presented not later than the 100th day after the accrual of ths cause of
action is not presented within such time, a written spplication may be
made to the public entity for leave to present such claim.

(b} The application shall be prasented to the public entity as pro-
vided in Artiele 2 (commencing with Section 915) of this chapter within
& reasonable time not to exceed one year after the accrusl of the cause
of action and shall state the reascon for the delsy in presenting the glaim.

The proposed claim ghall be attached to the applicaticn.

(c) The application shall be accampanied by ome or more affidavite or
declarations under penslty of perjury stating in detail those fmots upon

which the appiication is baged of which the affiant or decleraunt has per-

sonal kaowiedge.
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AMENDMENT 3
On page 2, lines 38 and 39, strike out "or because of lack of knowledge

of the requirement that a claim be presented”.

AMERDMENT 4

On page 2, after line U1, insert:

(2) The person who sustained the alleged injury, damage or loss did
not have personal knowledge of the requirements of this chapter within the
time specified in Section 911.2 for thé presentation of the claim and by
reason of such lack of knowledge failed to preéent the olaim within such
time, the public entity had actual not:ice within such time of the incident
giving rise to the alleged injury, damage or loss and that such incident
caused such person S.n.jum- damage or loss- and the public entity was not
prejudiced by the failure to presénf the cleim within such time; or

AMENDMENT 5
Cn page 3, line 1, strike out "{2)" and insert:
(3)

AMENDHENT 6 |
On page 3, line ﬁ, strﬂ:e out "(j)“ and insert:
(%)

AMENDMERT 7
On pege 3, line 9, strike out "(4)" and insert:
(5)

AMENDMENT 8
On page 5, linea 21 and 22, strike out "or because of lack of knowledge

of the requirement that a claim be presented”.
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AMENDMERT S

On page 5, after line 25, insert:

(2) The pereon who sustained the alleged injury, damage or loas
did not have personal knowledge of the requirements of Chaéter 2
(commeneing with Section 910) of Part 3 of this division within the
time apecified in Sectionm 91l1.2 for the presentation of the cleim and
by reason of such leck of knowledge failed to present the claim within
such time and the public entity bad actual notice within such time of
the incident giving rise to the slieged injﬁry, damage or leoss and that
such incident caused such person injury, damage or loss unless the
public entity establishes that i1t would be préjudiced if the court

relieves the petiticner from the provisions of Section 9U5.L; or

AMENDMENT 10 _
{n page 5, line 26, strike out "(2}" and insert:
(3}

AMENDMENT 11

On page 5, line 29, strike out "(3}" and insert:
(&)

AMENDMENT 12

On page 5, line 34, strike out "(k)" and insert:
(5}
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EXHIBIT IIT

SUGGESTED DRAFT

of

REPORT OF ASSEMBLY COMMITTEE ON JUDICIARY ON SENATE BILL 100

In order to indicate more fully its intent with respect to Senate
Bill 109, the Assembly Committee on Judicisry maskes the following report.
The Comments contained under the various sections of Semate Bill 100

as set out in the Recommendeation of the California Law Revision Commlssion

Relaeting to Soverelgn Immunity: Number 9--Statute of Limitations in

Acticns Against Public Entities and Public Employees (September 1968),

printed in the Annual Report of the Law Revision Commission (December 1968)
at page 49 reflect the intent of the Assembly Committee on Judielary in
approving the various provisions of Senate Bill 100,

The following new Comments to sections contained in Semate Bill 100
alsc refleet the intent of the Assembly Committee on Judiciary in approving

Senste Bill 100,

Government Code Section 911.6 (amended)

Comment. Paragraph (2) has been added to subdivision {b) of Section
911.6 snd parsgraph {2) has been added to subdivision (c¢) of Section 946.6
to require the basrd to accept a late claim under the circumstances therein
specified. The epplication for leave to present & late claim must be made
"within & reasonable time not to exceed one year after the ascerual of the

cauge of action." 8See Section 911.4. Bee also Martin v. City of Maders,

supra {application to present late claim not made within "reasonable time").
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Whether a public entity has "actual notice” of the accident and
injury is determined under the ordinary sgency rules of imputed knowledge
that would be applicable to a private person. This 1s the same test as

is used in Section 835.2 ("actual notice" of dangerous condition of

property).

Government Code Section 946.6 (amended)

Comment. See the Comment to Section 911.6.




