
, . --~ 3/19/69 

Memorandum 69-57 

Subject: Study 36 - Condemnation Law and Procedure (Litigation Expenses) 

You will recall that the Commission previously considered the bask-

ground research study prepared by Professor Ayer and his reccmnendation 

that the condemnee be reimbursed under salle circumstances for his liti-

gation expenses (primarily attorney's fees and expert witness fees) and 

be prov1ded with an appraisal prepared by an "independent" appra1aer. 

At that time, the Commission concluded that an expression of views 

should be obtained frail interested persons and organizations before addi-

tional consideration was given to this matter. Tbe staff prepared a 

queltionnaire which was distributed to the persons on our eminent domain 

list and we provided you with a copy of the questionnaire and the letter 

ot transmittal last month. The responses to the various questions in the 

quest1onna1re are tabulated (according to whether the person responding 

usually represents condemnees, condemnors, both, or does not tall in any 

of these classes (judge, law professor, appraiser, etc.» in Exhibit Xl%% 

(last exhibit attached to this memorandum). The questionnaire also pro-

vided space for general cauments, and these ccmnents are reprOliuced in 

Exhibit I attached. A number of persons wrote us letters expanding on 

their responses to the questionnaire, and these letters are reproduced 

as Exhibits II-XVI attached. 

You should study the exhibits attached to this memorandum with care. 

we will not attempt to summarize them in this memorandum since sucb an 

attempt would merely provide you with that much more material to read 

prior to the meeting. However, you should note the reaction of thl State 

Bar Ccmmittee (Exhibit XIII): "It was unanimously agreed that thll baue 
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[litigation expenses in condemnation proceedings] is of such import that 

it merits further study, and this Committee takes this position without 

expressing, at this time, whether or not it is dissatisfied with eXisting 

law." 

The staff's reaction to the response we received to the questionnaire 

is that the need for a litigation expense allowance exists primarily in 

small cases and that any scheme that provided for recevery of reasonable 

attorney's fees and expert witness fees would create more prebtems than it 

would solve. Further, the staff helieves that it is essential that any 

schema provided avoid the need to have reasonable attorney's fees fixed 

by the courts. 

The staff recommends that consideration be given to the following 

po •• ible solutions to the problem of the too-8mall of tel' by the condemnor 

in a small case: 

1. Jurisdictlonal offer. Upon demand of the Pr'OPert:r owner' wtI. is 

willing to waive any l'8cevery in excess of $loo,Oi'O and any right t. con· 

test the taking. the condemnOr shall make a jurisdictional otfer within 

10 daya after the demand. If the property owner' l'8c;vers 10 percent in 

excess Of the jurisdictional offer, he is entitled to a "litigation ex. 

pense allowance" ccrnputed according to the following schedule: 

Award Litigation expense allowance Amount 

First $2,000 25 percent $500 

Next .3,000 20 percent $600 

Over $5,000 10 percent 

The maximum litigation expense allowance would be $lO,ooo. 

The condemnor would be authorized to offer the prgperty owner an 

amount equal to its highest appraisal plus such amount a. reflects the 

condemnor's conclusion as to the risk it will have to pey e litigation 

expense allowance. 
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The advantage of this system is that it is relatively inexpensive. 

No additional tribunals for hearing condemnation cases would be established. 

The system should result in more settled cases since the condemnor would 

be authorized to make a litigation avoidance payment. Considering the 

cost of establishing and maintaining Superior Courts and the fact that 

other civil matters are delayed because of criminal cases and priority 

eminent domain cases, the system should work out well in practice. The 

scheme would not require any court determination as to the reasonableness 

of expenses incurred by the condemnee. 

It should be noted that the effect of the system would be to increase 

the amount paid in relatively small takings because the condemnor could 

pay an amount in excess of the highest appraisal. However, this is not 

considered to be an undesirable effect. The science of appraisal is not 

that exact. The property owner is usually an unwilling party to the action 

and would prefer to remain where he is. Moreover, if the condemnor's ap

praisal convinces the jury, the condemnor need pay nothing. 

2. CCtIIPulsory arbitration upon demand of pr9Perty owner. Mr. Huxtable 

suggests that approximately five three-man condemnation "small claims" 

tribunals should be established throughout the State of California, each 

having a jurisdictional territory similar to that of the Courts of Appeal. 

These tribunals would be equivalent to Superior Courts and would try cases 

without a jury upon request of the property owner where the amount involved 

would not exceed $40,000. The judges could sit on other civil Superior 

Court matters when not involved in condemnation cases. 

The staff does not believe that Mr. Huxtable's solution would be Ii. 

~esirable one. The expense of maintaining one Superior Court judge in 

operation was claimed by one source to be $1,000,000 a year considering 
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the salary, o££ice, courtroom, administrative costs, and the like. While 

this amount probably is £ar in excess o£ the actual cost, and conced1ng 

that the cost of the courts proposed by Mr. Huxtable would be less, it 

nevertheless would be substantial. 

The sta£f suggests that the Judicial Council be authorized to adopt 

rules governing compulsory arbitration of eminent domain cases where the 

amount sought by the property owner is less than $50,000. The Chief 

Justice would appoint a panel of arbitrators who would be assigned to 

cases in rotation. Three arbitrators would hear each case. The expenses 

of the arbitration would be paid by the condemnor (or a portion of the 

expenses could be paid by the state since the need to try the cases in the 

Superior Court would be avoided). If the property owner demanded arbitra

tion, he would waive any right to appeal from the decision of the arbi

trators and would waive any issue other than just compensation. The con

demnor would have no appeal from the decision of the arbitrator; the only 

option would be to abandon the condemnation within a specified time after 

the award. 

We make these fairly modest suggestions as possible solutions to 

the problem of litigation expenses in condemnation cases because we be

lieve that other changes that would involve significant additional costs 

to the public agencies are more important and essential than to provide 

for reimbursement for attorney's fees and expert witness fees. As the 

Oakland City Attorney's Office comments: "The interests of the'" average 

property owner would be better provided if moving costs were required to 

be paid by the condemnor." At the same time, lDany of the persons respond

ing to the questionnaire (including some condemnors) recognize that the 

litigation expense problem is a serious one, primarily in the small case. 
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The staff believes that either of the suggestions made in this memorandum 

would do much to minimize the litigation expense problem in small cases 

and would do so at a relatively modest cost. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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EXHIBIT I 

COf.iolENTS FROM ,<UESTlOiIIW.IRES 

LITIGATION EXPEmlES ~N CONDEMNATION PROCEEDINGS 

1. EXtract. Policy Stat~nt on Government Acquisition of Private 
Property, California State Chamber of Commerce 

Consideration should be given to establish proced~s to 
reimburse owners for appraisal costs, attorneys' fees and 
other expenses 10 condemnation actions. 

2. bald 1.. Benton. CoDdemnees aDd Condemnors 

In ~ opinion if a condemnee were permitted to 
select from a panel of court approved appraisers an 
independent appraiser, immediately after the C4se i8 at 
issue, with provisions for reimbursement to tee 
condemnee by the condemnor immediately on demand, so the 
condemnee could pay the independent appraiser, further 
litigation would in most inste.nces be avoided. The 
appraisal and report should be available to both sides. 
After receiving the appra~sal, the condemnee is 10 a 
position to determine whether he wants to litigate further 
e.nd whether incurring attorneys' fees is justified. In 
essence, I believe that the best way of assuring just 
compensation to the CoaOemnee is to give bim • free 
independent appraisal. He will incur m1n1mal attorneys' 
fees prior to receiving the appraiser's report, and his 
subsequent conduct will not be on an uniQtormed basis. 

3. lol1ert Owen CUl'lt1lll • Condemnees and Condemnors 

We simply have to return more discret10n to our 
Judges. The greater discretion vested in a Federa1 Judge 
contrasted with the lack of discretion vested 1n a 
California Trial Judge clearly indicates wbat can be 
accomplilihed by baving faith 1n the Jud1cia:'y. WUorma 
Judges operate under uniformly high standards. We sbOYld 
permit them to work out our problems on a case to case 
baSis. They should not be bam strung by IlISIIdatory 
restrictions imposed by the Legislature. 

4. James G. Whyte - Judge (No Comment) 



• 
5. Ernest I. Johnston - Condemnees and Condemnors 

It is my belief that the condemnee is entitled to 
reasonable attorney's and appraiser's fees. However, it 
is felt that any system employed would increase litigation. 
I favor the "two-way street" premise with the total 
difference between the best offers as a common denominator 
of a fraction. 

6. Joseph A. Forest - Condemnors (No Comment) 

7. Robert D. Raven - Condemnees (No Comment) 

8. J. A. Witbers - Condemnors (No Comment) 

9. Samuel C, Palmer III • Condemnees 

The real problem lies in assuring condemnees ot the fair 
III&Tlr.et value of property. Assuming an .. w~, the condem=e 
t*ways gets less than is guaranteed under the CQDst1tutlon 

y reason of litigation expense. Also, the coZl4C11111Of has 
deeper ~ets, normally, as opposed to the :lnd1v:w.~ J.and
owner's, and if the public interest requires an acquisition, 
tben tbe public (as opposed to a private person) sho~d PlY 
for the property. < 

10. Ce!'ald J. Thompson. Condemnors (No Comment) 

11. WeQdeU R. 'l'hcmpson - Condemnors (No Canment) 

12, Danie. R. Mandelker - law Professor (No CQllllDent) 

13. LeRoy A. Broun 

As to attorney fees: I think they should be determ:Lned 
by contract between the parties' defendant. 

As to appraisal fees: Thea e are alwayS necessary for the 
condemnee, who should be entitled to the expense for at least 
one appraisal by a qualified appraiser of his own cboice. Note 
the new evidence code requirement re opinion n~s·~ to 
establish value. One cannot even negotiate witbQut ~urr1ng 
ex~nse for at least some appraisal work. 
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14. Richard A. Del Guercio - Condemnees 

I believe that presently many owners are precluded from 
intelligently and objectively determining the fairness of 
the condemnor because of the cost of independent appraisal 
services. As a result many cases are settled without the 
owner having the benefit of an impartial opinion of value. 

, If each side to a public acquisition were enabled to obtain 
objective appraisals there should be no significant increase 
in litigation UNLESS the public agency offers are to low. If 
they are fair the cases will settle. 

In order to encourage objectivity in evaluation of the 
property and evaluation of the lawsuit, a provision which 
would award the owner his costs in obtaining the original 
appraisal in any event but would not award the costs incurred 
in preparing the appraisal report for pre-trial exchange or 
pre-trial preparation or trial itself unless Justified by the 
actual result, would provide a fair program for public 
acquisitions. 

15. William Festag - Condemnees and Condemnors 

I tend to favor the concept of having the condemnor 
pay the attorneys and expert witness fees incurred by the 
cOndemnee because the majority of the condemnees are usll&lly 
without the necessary resources to contest or even to check 
the public agencies' estimate of value. 

The biggest fear I have of any allocation scheme i6 
that it puts a premium on the ·'contingency-app:raiser" and 
provides an added inducement, to the property owner, to 
employ the services of these appraisers. 

16. Norman Tuttle II - Condemnees and Condemnors 

This problem seems more theoretical than real. Certa1nly 
inflation today serves to make the contingent fee reasQAably 
easy to count on, meaning a property owner is rare~ charged 
anything for legal expenses. Where a contiogen. tee ~ot be 
worked out, I have seldom found an owner balk at a percentage 
of the offer which is the same or less than a real ·estate 
brokerage commission. 

It is not very hard to try a case to a "split" now. 
If attorneys fees were also available, the temptation to 
litigate .would be too great. 
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17. Oakland City Attorney's Office - Condemnors 

The interests of the average property owner would be 
better provided for if moving costs were required to be paid 
by the condemnor. Since the owner in condemnation receives 
cash and does not have to pay a broker, or closing costs, 
in most instances he already receives a "better deal" by 
having his property condemned rather than selling at a private 
sale. 

18. Gerald B. Hansen - Condemnees 

The so called "Independent Appraiser" does not exist. 
If he thinks he does, I wouldn't care for his opinion,· No 
"independent appraiser" can do the work (often months of 
work on one case) that a partisan appraiser can do. N1oety
nine percent of utility of appraisers in a jury case is to 
give jury information. The figures of the appraisals are not 
in themselves factors in determination. Depth of work and 
information is the thing. An 'independent appraiser" is 
still a useless buffoon in the middle with little knowledge 
to give. 

19. John A. Van Ryn - Condemnors (No Comment) 

20. Henry H. Kilpatrick - Condemnees and Condemnors 

Mlf personal preference is the jurisdictional offer. 
Perhaps the figure should be 25i instead of 10%. 

21. Carlyle Miller - Condemnees 

Fees and·expenses, or even some type of.sanction, should 
be imposed where condemnor obtains immediate possession 
based upon an unrealistic, or ridiculously low, appraisal 
for deposit purposes. 

22. Richard L. Riemer - Condemnees and Condemnors (No Comment) 

23. C. A. Carlson - Condemnors 'No Comment) 
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24. Robert E. Capron - Condemnees and Condemnors 

[Re "G 5"--Either party should be entitled to have the 
independent appraiser called as an impartial expert witness-
which he answered "Yes" 1 : Assuming that the appraiser is 
trul7 independent and informed by both parties as to aspects, 
elements of value, and that the appraiser, where necessary, 
bases alternate valuations upon various contentions of the 
parties (e.g., change of zoning and impact on highest and 
best use) so that valuation evidence is available whichever 
way the court rules. 

25. Thomas B. Adams - Condemnees 

My experience has shown that in cases involving 
$25,000.00 or under are usually settled on or near the 
the condemnor's appraisal because of the cost of litigation 
excluding attorney's fees. If all costs including attorney's 
fees were paid by the condemnor, there is no question in my 
mind that the just compensation would be finally paid to the 
property owner. 

26. Richard A. Clarke - Condemnees and Condemnors 

The "expense allocation" scheme is unwieldy and fails 
to put sufficient burden on the initiator of condemnations-
the condemnor. The "jurisdictional offer" is simpler and 
puts a greater burden on the agency to make a fair offer. 
This would have some of the same features of C.C.P. 997. 
A 10% betterment requirement might achieve greater fairness 
and take some incentive merely to litigate from the owner. 

Somethin~ should be done for the owner. 

27. Richard J. Kohlman - Condemnors 

I don't think attorney fees should be recoverable in 
any case except abandonment. That problem is no greater 
in condemnation cases than it is in personal injury litigation. 

28. Royal M. Sorensen - Condemnees and Condemnors (No Comment) 
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29. Paul E. Overton - Condemnees and Condemnors 

I believe that both condemnors and condemnees should be 
required to make a "best offer" as a basis for the determination 
of the true range of differences of valuation and damages less 
benefits. 

Most frequently the differences of a substantial nature depend 
upon concepts of best use and changes in use resulting from the 
taking and construction. 

An overall dollar figure difference does not necessarily 
represent a "true" disparity of the differences between the parties. 

30. John K. Hass. 

I favor the system where there are court appointed appraisers 
(3) in all cases except emergency matters with a 30-day period for ei
ther side to accept or reject. Then a trial de novo and the 
appraisers may be called as witnesses by either side but original 
figures to be barred except on cross-examination as to facts 
considered--not the joint figure of all as that usually is a 
compromise. 

The condemnor causes the lawsuit--not the condemnee--who 
should not be penalized by his attorney's fees and c~tG~when the 
fair market value'has been reached. 

The three-appraiser system at the cost of the condemnor 
eliminates the selling ability of a negotiator with people who do 
not know their rights or values. It will not result in more cases 
to trial and probably less. 

It puts local opinion as to value to work by the Independent 
Appraiser Methcd (appointed on petition by the court). 

I dislike the California direct buying--the land-owner is at 
a direct and immediate disadvantage unless he is a well-informed 
person as to real estate values. Ey their action, if he has enough 
knowledge to do so, he is forced to incur appraisal and attorney 
fee costs even for negotiation. Some cannot afford it--some simply 
bow to the public might and some Simply accept a representation 
that the original offer is an accurate and proper one. 

I've handled too many where the State did not allow for the 
real impact purely because they become conditioned to discard or 
fail to observe items that a local person will place in a greater 
value category. I still subscribe to the theory that it's better 
to protect the weak than the strong. 
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31. Laurence W. Carr - Condemnees 

My experience in condemnation matters leads me to believe that 
the present system works to the best advantage of the property 
owner. It is true that presently, in order to know what his rights 
are the property owner must pay for an appraisal. This is one of 
the responsibilities of owning and protecting one's property. Once 
this is done, the parties lllive their range of values and are in a 
position to explore the support for each appraisal, since the 
condemning agency is always able to come up with several, depending 
upon which one is the most favorable to them. 

It is my view that juries generally understand the problem of 
the prop~rty owner and that the verdicts are affected by the know
ledge that the property owner has to pay his attorney. It may 
work to the disadvantage of both property owner and the Bar, if 
the broad negotiating area that results from the present system is 
both confused and restricted by court control of the relationship 
between the yroperty owner and his attorney on the one hand, and 
his control of his phase of the case on the other. I do not believe 
that it is reasonable or practical to attempt to deal with the sub
ject of litigation expense in condemnation or in other litigation 
by imposing court control. The net result will be that most such 
arrangements will be made reciprocal and the party having the most 
resources will thereafter have the economic advantage in any .. ~ • 
dealing. Certainly, the condemning agency always has the economic 
advantage in condemnation suits. 

32. David E. Schricker - Condemnors 

It appears that the question of allowing the foregoing expenses 
turns somewhat on whether one believes such expenses are used as 
leverage in negotiations. Given the premise that the condemnor 
negotiates in good faith, and that there may be honest differences 
in opinion as to value, it would seem logical that the present 
system of both parties bearing their own expenses should continue. 
The foregoing schemes, it seems to me, merely encourage the 
"sporting theory" of adversary proceedings in condemnation. 

33. Jeffrey D. Polisner - Condemnors 

It is my opinion that the complexity of these problems differ 
with the amount of money involved in the action. That is to say, 
in a small taking, an owner cannot afford to expend anything on a 
defense as even if he would prevail, the costs of trial would be 
prohibitive. On the other hand, a large sum of money would not 
deter an owner from litigation because attorney's fees would 
probably be on a contingency and the possibilities of a large award 
justify the risk. 
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(J. D. Polisner - cont.) 

I feel that if all the ooner's costs were guaranteed, it 
would be the rare case that would negotiate a settlement. The 
attorneys involved would be sure of a fee and would never settle 
short of then top-dollar demand. 

I feel quite strongly that a combination of a jurisdictional 
offer and appraisal reimbursement would promote equity and settle
ment most effectively. 

34. Ray T. Sullivan, Jr. - Condemnors 

In general: Unquestionably, any arrangement whereby condemnee 
may be awarded attorney's fee will increase litigation and decrease 
proportion of settlement: It will make the condemnee reluctant 
to yield because of at least a chance of recovering all or part of 
his fee expense, and will induce some attorneys to hold out, for 
the same reason. Obviously it will increase the cost to the 
condemnors. 

On B-2: In state-aided school site acquisitions, under State 
finance rules, no concession can be made if an offer equal to 
condemnor'S highest appraisal is rejected, since this represents 
maximum apportionment. 

On E and F: I am opposed to court fixing fees--amount varies 
as much as 100 to 200% between different judges. They have little 
knowledge of what is reasonable in a given case. 

In general: It is our long and regular experience that 
condemnor has more and better appraisals, and that the experienced 
attorney for a condemnor tries to get a settlement that is fair to 
the owner without exceeding fair market value ascertained from his 
own qualified appraisers (frequently more than one) who are 
independently retained. I would favor some kind of sanction against 
the condemnor (through his attorney) who tries to negotiate a 
purchase below what his own people who are well-informed and com
petent have determined what fair market value should be. I think 
there are few cases where this kind of thing is attempted. 

On G: The "independent appraiser" appointed by the court is 
apt to be just one more appraiser for the condemnee {or perhaps the 
only one}. In most cases he will know or learn the .opinions of 
the other appraiser, on both sides, and will reach a conclusion 
weighted by (or guessed at on the basis of) the others, and usually 
wind up as the "arbitrator" with a figure that somehow splits the 
difference. 

Let's leave the law alone in this area! Justice for the 
owner is being well done now under present rules. I can't recall 
a case in 15 years that I have been involved in or have heard of 
in our courts where the property owner wasn't adequately treated 
by judge or jury--and many where I felt the condemnor had paid 
throught the nose! 
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35. David S. Kaplan - Condemnors 

Impossible to comment on "Independent Appraisal" approach 
without discussion of the qualifications such an appraiser 
would be required to have and the method by which he would be 
selected. 

36. Timothy L. Strader - Condemnors 

Is the right to jury trial in such a highly technical area 
necessary? Use of a referee system where the trier of the market 
value issue is trained in appraisal and Law may be a better 
system. How many members of a lay jury really understand the 
concept of fair market value as defined by the courts? Rather 
than increase the complexity of this area--why not simplify it! 

37. Oswald C. Lud,rig - Condemnees 

I settled out of court with the Condemnor's Attorney for 
$450 cash, when the prior offers were: First, $40, then after a 
hearing in court trying to settle, Second $200.00, for a piece 
of land taken for an easement for water mains that was 20 ft. 
wide and 330 feet long. 

The appraiser for the condemnor appraised the acreage there 
at $400 or $500 per acre, whereas the Tax Assessor appraised the 
land at about $1,300 per acre, for tax purposes. 

Some "ater districts are organized at the behest of some one 
landowner with a thousand acres, and all the lands around are 
forced in and taxed, assessed, etc., until the standby charge is 
$25 per year, and the tax against the land is $50 per year on 
2 1/2 acre tracts, in addition to the other taxes, "hich total 
about $150 per year. 

Yet the appraiser for the water district appraised the same 
land in the condemnation proceedings at but $400 or $500 per 
acre. In other words, the taxes on land supposed to be worth but 
$500 per acre, amounts to 10% of the total market value per year, 
almost. 

Study the Oklahoma Statutes. The judge appoints 3 
disinterested appraisers. If no one objects the matter of value 
is settled by them and the case ends. 

38. William H. Hair - Condemnors and Condemnees (No Comment) 
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39. Glen E. Fuller - Condemnees 

During the past 9 years I have handled 192 litigated 
condemnation cases, of which approximately 125-140 have gone 
through trial. The results have all been tabulated*--offe., 
judgment or verdict, incidental settlement items, etc. From 
this I think I can speak from practice and experience rather 
than from theory. 

In dealing with conderrnors, most of whom are large public 
bodies like the federal BPR, I find a consistent policy that 
"severance" damages are nearly always disregarded--thus forcing 
the condemnee to go to court in order to get anything in the 
vicinity of "just" compensation. 

For years I have advocated an arrangement whereby the 
property owner should receive legal fees and appraisers fees, 
based on the condition that his ultimate award should exceed 
the "approved appraisal" or "best offer" of the condemnor by 
a figure of, say, 10%. Faced with this proposition, I am 
positive that condemnors and their appraisers would take a more 
realistic look at each case and that negotiated settlements 
would be much more frequent--considerably reducing the log jam 
that has developed in many of our courts (such as here in Utah) 
and saving many thousands of dollars in court expenses and 
other coste to all concerned. 

There is not the slighest doubt in my mind that, of the 
cases I have handled ,'hich have gone through actual trials, a 
system of this type would have produced negotiated settlements 
in at least 60-70% of the cases. 

*See attached Condemnation Cases. 

40. Robert I. Behar - Work for a Condemnor 

My answers were based on my feeling that a condemnee should 
be entitled to a portion of his expenses, to take some of the 
"sting" out of condemnation, which is usually involuntary on the 
part of the condemnee. 

We frequently call in independent appraisers, to save time 
and avoid delays. We find the expense is merited--it actually 
saVeS us money. 

41. George P. Kading - Condemnors (No Comment) 
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CONDEMNATION CASES 

Plaintiff Landowner 

Weber Basis Dist. GLC 

Weber Basin Dist. JC 

State Road Comm HN-Huntsville 

State Road Comm. CD-Huntsville 

State Raod Comm. AS-Huntsville 

State Road Comm. CR-Eden 

Weber Basin Dist. GS-Eden 

CWeber Basin Dist. GMF-Eden 

• Weber Basin Dist. OG-Eden 

Weber Basin Dist. GFS-Eden 

Weber Basin Dist. KJ -Huntsville 

Weber Basin Dist. MF-Huntsville 

Weber Basin Dist. CES-Huntsville 

: State Road Comm. JRB-Heber 

State Road Comm. GEJ-Heber 

State Road Comm. FL-Heber 

State Road Comm. JL-Heber 

Provo River: 
Water Users Assn. EB-Heber 

r-
_ Provo River Water 

. Users Assn. TB-Heber 

Weber Basin Dist. HN -Huntsville 

Weber Basin Dist. MS-Huntsville 

State Road Comm. LF-Ogden 

State Road Comm. MB-Salt Lake 

Weber Basin Dist. MR-Eden 

State Road Comm. NSB-Honeyville 

Trial 
Date 
1957 

1957 

1958 

1958 

1958 

1957 

1958 

1958 

1958 

1958 

1958 

1958 

1958 

1958 

1958 

1958 

1958 

1958 

1959 

1959 

1959 

1959 

1959 

1959 

1959 

3tate Road Comm. JER & Co. Morgan 1960 

State Road Comm. KF-Honeyville 1960 

Place of 
Trial 
Ogden 

Ogden 

Ogden 

Ogden 

Ogden 

Ogden 

Ogden 

Ogden 

Ogden 

Ogden 

Ogden 

Ogden 

Ogden 

Heber 

Heber 

Heber 

Heber 

Original 
Offer 

$ 1500.00 

1500.00· 

750.00 

2600.00 

200.00 

2350.00 

Settlementfl 
or Judgment 

$4350.00*: 

4350.00i' 

7670.00 

9000.00 

550 .OO~' 

7500 .0 Of.' 

4100.00 7470.00 

7625.00 16935.00 

.:29000.00 .52300 .• 00' 

32750.00 42388.00 

3610.00 5500.00!'-

3730.00 6725.00 

7660.00 13500.00 

2600.00 14348.00 

6000.00 6812.00 

14000.00 18212.00 

95~00 8030.00 

SaH Lake 3140.00 10764.88 

Salt Lake . 800.00 2500.00;: 

Ogden 10200.00 22500.00~ 

Ogden 9550.00 16000.00 

Ogden 7500.00 9000.0at 

Salt Lake 7600.00 9000.00 f 

Ogden 26000.00 40000.00'" 

Br. City 25000.00 36640.00 

Morgan 56000.00 74759.00 

Br. City 2300QOO 30239.00 

Total 
Increase" 

$ 2850.00 

2850.00 

6920.00 

6400.00 

350.00 

5150.00 

3370.00 

9310.00 

18290.00 

9638.00 

1890.00 

2995.00 

5840.00 

11748.00 

812.00 

4212.00 

7080.00 

6839.88 

1700.00 

12300.00 

6450.00 

1500.00 

1400.00 

14000.00 

11640.00 

18759.00 

7,239.00 

! 
, I 
. I 

I 
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Trial Place of Original Settlement* Total 
ain.tiff . Landowner Date Trial Offer or ud ment Increase -:-.. 

State Road Comm. ER-Morgan 1962 Morgan $ 13500.00 $ 15750.00 $ 2250 .00 

State Road Comm. FS -Morgan 1962 Morga", 4350.00 7750.00 3400.00 
,I 

Salt Lake County SU-Murray 1962 Salt Lake 16000.00 36500.00* 20500.00 

Salt Lake County TS-Murray 1962 Salt Lake 10600.00 21000.00* 10400.00 
zz 

State Road Comm. OZ, et aI-Brigham 1962 Brigham City 3550.00 3550.00 -0-

Coalville 
• 

Provo River FF-Woodland 1962 11200.00 26500.00* 15300.00 
Water Users 
Provo River Water M& C F--Woodland 1962 Coalville 9000.00 26500.00 17500.00 
Users 
State Road Comm. NG--Morgan 1962 Morgan 8,300.00 14091.00 ' 5791.00 

, Idaho Road Comm. RJ-Malad 1962 Pocatello 4300.00 6706.00 2306.00 
(Fed. Ct.) 

Idaho Road Comm. DE-Malad 1962 Pocatello 16665.00 17500.00 835.00 
( Fed. Ct.) 

Idaho Road Comm. RE-Malad 1962 Pocatello 3000.00 4500.00* 1500.00 
( Fed. Ct.) 

C;,.S.A. 
National Park) MS-Fruita 1962 Salt Lake 

( Fed. Ct.) 12000 .00 26000.00 14000.00 
S tate Road Comm. OW--Morgan 1962 I,',organ 10POO.DO ,1,205.00 21,205. 00 
State Road Comm . GR-Morgan 1962 Morgan 2000.00 4250.00* 2250.00 

, State Road Comm. HO-Salt Lake 1963 Salt Lake 1100.00 2600.00* 1500.00 

, State Road Comm J. P. Farmington 1%3 Farmington 372 70.00 50614.00 13344.00 

State Road Comm. HR- Morgan 1963 Morgan 70.00 400.00* 330.00 

State Road Comm. JT--Hooper 1963 Ogden 135.00 450.00* 315.00 

State Rocd Comm . E. W.-Morgan 1963 Morgan 5600.00 17300.00 11700.00 

State Road Comm. LPD-Midvale 1963 Salt Lake 4750.00 5200.00* 450.00 

Utah Power & TY-Roy 1963 Ogden 2500.00 5150.00 2650.00 
Light Company 
Weber Basin Dist. RP-Huntsville 1963 Ogden 7700.00 11500.00 * : 3800.00 

State Road Comm. DA-Layton 1963 B.r. City 280.00 1028.00 748.00 

C :tate Road Comm. MG-Willard 1963 Br. City 50.00 125.00 75.00 

State Road Comm . WAS-Brigham City 1963 Br. City 75.00 451.00 376.00 

StateRoad Comm. EJ-Mantua 1963 Br. City 130.00 711.00 587.00 

State Road Comm. RRI-St. George 1963 St. George 16000 .00 16000.00 -0- z z 

State Road Comm. GB -Salt Lake 1964 Salt Lake 10000.00 12500.00* 2500.00 

Weber County AT-Far West 1964 Ogden 360.00 1300.00* 940.00 

,USA ' WPCCo . -SLC 1964 Pocatello 2000.00 15900.00 13000,00 
(Fed. Ct.) 

* These amounts do not include accumulated interest from the time condemnation commenced at 

6% before judgment and 8% after judgment until paid on t-he entire award. 
z-Clj.ent refused to settle against attorney's recommer.ela'tion ~ 
zZAssisted "-5 associate counsel. 

-- -~ 'XERO :copy, --- ~--~--.- .. 

.. - ---~- --------- ~-----_=.~ "'0 

: :.c.Cr;;!:;) 
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C' 
Condemnation Cases 

Trial Place of Original Settlement* Total 

Plaintiff Landowner Date Trial Offer or Iudament Increase~ 

USA AP--Willard 1964 Salt Lake $ 9465.00 $ 16080. 00 " $6,614.00 
(Fed. Ct.) 

19200.00* USA JDH-Hooper 1964 Salt Lake 9200.00 10000.00 
(Fed. Ct.j 

USA FP Clinton 1964 Salt Lake 2600.00 10500.00·it' 7,900.00 
(Fed. Ct.) 

USA CK--Kanesville 1964 Salt Lake 2886.00 5500.00r" 2,614.00 
( Fed. Ct.) 

USA RS -Kanesville 1964 Salt Lake 4500.00 16000.00'%) 11 ,500 .• 00 
( Fed. Ct.) 

State Road WC--Morgan 1964 Morgan 2500 .. 00 4950.00 2450.00 
, Comm. 

State Road FB--Morgan 1964 Morgan 27000.00 57,415.00 30,415.00 
. Comm 

State Road M. Bros-":Morgan 1964 Morgan 20,000 46565.00 26,565.00 
Comm 

State Road H. W • --Morgan 1964 Morgan 375.00 1,450.00 1,075.00 
Comm 

State Road G. S.--Roy 1964 Ogden 25,600.00 30,600.00* 5,000.00 
Comm. 

Mt. Fuel Supply K. J. --Heber 1964 Heber 200.00 3,200.00* 3,000.00 
Co. 

Weber Basin DBS--South Ogden 1964 Ogden 5,700.00 15,700.00 10,000.00 
District 

, 
'\ 

State Road NG-S. L. City 1~~5 Salt Lake 6,500.00 15,700.00 9,200.00 
Comm 

State Road Est. of--Sll • City 1965 Salt Lake 7,500.00 18,500.00 l1,OC 
Comm A.D.S. 

z 
State Road H. E. --Coalville 1955 Coalville 3,200.00 6,580.00 3,380.00 
Comm 

State Road CK--Coalville 1965 Coalville 3,200.00 B,529.00z 5,329.00 
Comm 

r State Road Ez A--Sandy 1965 Salt Lake 15,450.00 25,000.00 9,550.00 
_Comm . 

zz z 
State Road JPB--Coalville 1965 Coalville 17,000.00 21,313.00 4,313.00 
Comm 

Sta te Road C • JFH--Coalville 1965 Coalville 3,080.00 6,840.00 
z 

3,760.00 

. State Road RT Estate--Farr 1965 Ogden. 9,300,00 17,730,00 8,430,00 
CO","'. Wes t 

S to te Road HCo,--Ogden 10 6<; Ogden ·1 1,500.00 27,855.00 16,355. 00 / , 
CONm .. 

* These amounts do not include accumulated interest from the time condemnation commenced 
at 6% ~e:ore judgment and 8% after judgment until paid on the entire award. 
z 1\'0:1-jury . , -

zz $8,500.00 was the on!y offer actually made; the listed figure was arrived at by a suggested 
cattle underpass" tUDe", valued at $9,000 .00. 

~-; XE.RO· 
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------------------------------~I~r~17a·I-F~la·ce of Orlglnar--$~e~f·tr.le~m~e~n~f~><~~I~oTf~aT1---;-,--

'Plaintiff Landowner Date Trial Offer· or Judgment Increase 

;C!~: :::: ~::: ~;t. EC :~~; ~:::::::: ~:~~~.f: ~:~~~: 
State Road Comm LOSCCorp 1965 Coalvi lie 4,000 7,600;' 

State Road Comm DB 1965 Coalvi lie 6,033 11,400* 

State Road Comm. 

Stale Road Comm 

State Road Comm 

State Road Comm 

Slate Road Comm 

Gp· 1965 CoalvIlle 6,600 12,444z 

AF--~andy 

PH--Sandy 

AC--Layton , 
WC--C I sarf' I d 

1966 Salt Lake 24,800 35,489 

1966 Salt Lake 3,950 

1966 Farmington 15,025 

1966 Farmington 330 

·8,000 

20,256 

USFlsh&l'Iildlife WSolal 
us Fe d Ct. 

1966 Salt Lake Cy 70,000 

. 750z 

138 ,712;' 

State Road Comm 

Kaysville CIty 

Slate Road Comm 

State Road Comm 

State ~oad Comm 

C a te Road Comm 

State Road Comm 

State Road Comm 

State Road Comm 

State Road Comm 

State Road Comm 

State Road Comm 

State Road Comm 

State Road Comm 

State Road Comm 

State Road Comm 

State Road Comm 

AM--Rlverdale 1966 Ogden 
NH 

AC 

pccu 

CBC 

TCW 

RVI & HW 

RI'I 

KC 

RJ 

MM 

CS 

LMJ 

RDP 

D&VlJ 

1966 . Farmington 

1966 Farmington 

1966 Salt Lake 

16,230 

1,190 

15,025 

6,605 

2,550 

5,700 

7,350 

18,250 

830 

5,600 

1,850 

3,325 

1,395 

6,756 

6,000 

. , ....... 
18,987 

2,500* 
20,25 6 

33,640 

3,875;} 

9,209z 

13,677* 

25,252;' 

·7,23;; 

9,050;< 

4,020z 

9,598;' 

8 ,894~' 

13,175;' 

450 
2,900 
3.600 

5,367 

5,844 

10,689 

4,050 

5.231 

420 

68.712 

2,757
zZ 

1,310 

5,231 

27,035 

1,325 

3,509 

6,327 

7,000 

6,403 

3,450 

2,170 

6,273 

7.499 

6,419 

I 
State Road Comm 

rState Road Comm 

~tate Road Comm 

JMJ 

RBB 

HS 

1966 Coa Ivi lie 

1966 Coalville 

1966 Co a I v I I I e 

1966Coalville 

1966 Coalvi lie 

1966 Coa Ivl lie 

1966 Coalville 

1966 Coalville 

1966 Co a I v I I I e 

1966 Coalvi lie 

1966 Coa Ivi lie 

1966C oalville 

1966 Coalville 

1966 Coalville 

1966 Salt Lake 

17,075 

4,400 

1,735 

17,242;f 

29,470*. 

7,644* 

6,414zzx 

29,965;' 

I I ,242 

12,395 

3,244 

4,679 

6,265 

. I 

State Road Comm 

State Road Comm 

PGAssn 

RB 

JE CCo 

FC 

State Road Comm GEM 

State Road Comm FOW 

1966 Og den 

1966 Ogden 

1966 Heber 

23,700 

18,203 

47,600 

-0-

1966 Ogden 2,812 

1967 Brigham Ci ty zzzz 

28,000 

75,500 

7,450 

7,600 

14,010 

9,797 

27,900 

7,450zZZ 

4,788 

(zzzz) 

I , 
! 

, . 

;f These amounts! do not Inc lude accumulated Interest from the time action was 
menced (6% before judgment and 8% thereafter) on the entire award, 

I com-. 

z Non-jury (trl ed wi th a judge) 
zz Other benefits received over and above money judgment 
zzx Re-trial with a judge--originally tried to SL jury, but new trial granted. 

Jury award was $1830, 
zzz State granted mis-trial--one juror had previously taken a photo of property. 
zzzz Orininel offer was $16,50p without a cattle underpBss or a service road thru 

i'r~i.J\ r.-iy .. j:0 t:;12·· nv{:-r;r;. or- ,r-ral Qn undar~d5s ilnd SerV1C(; rO\.Jd · .... i..:r2 ·:~.;. .. curi;C. 
------- ---------,----

-----~~~. 
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Ccndc~r.aticn :ases 
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r laintiff Landowner 
6rJiiJllace of 

ate Trial 
urlrlnaT 

Of er 
Set II emenl;, lotal 
or J udgme nt I ncrcase;:' 

Gte Road COr:liTI BH 1968 Ogden I ,1185 2, 6go ~&3 Added... . . 0 
S tat e Road Comm DBS 1968 Ogden 12,075 40,360 28,285 
S tat e Read CCr.Jm LEsv,' 1968 Coalville 14.400 44.147 z 29,747 
S tat e Road Ccmr.l EH 1968 Brigham Cy 100 1,400 1,300 
S tat e Road Comm KK 1968 S a I t Luke 28,300 36,240 9,960 
S tat e Road CC71m f,\ V:H 1968 Bri~ham Cy 1,400 5,231 3,851 
Sture i102 d Ccmm I'IKP 19M' Brigham Cy LI,300 13,840 9,540 
S tat e Road Com::1 KOeV 1968 Ogden, 

At time of trial Rd Comm pur. 
1,750 en tire holdings for 045,000 

Stc:te Road C(!mm J CI.I e t al 1968 OGden 65.000 91 ,000 26,000 
State Ro~c COiTI,'Y' RW 1968 Provo I ,1150 2,402;< 952 
Stc'tQ Road Cor.rm TV'll 1968 Farmington 
S tate ROod CC"w JTEstate 1968 O~den 8,453 18,365 9,912 
State .'load Co::-:m peco 1968 Farmington 4, 2110 
State Road Ccrnm VDE 1968 Ogden 2,600 20,000 17.400 

S tat e Road Cnmm RT';,! 19GB 09 'ion 40,980 52 ,500 11.52C 
Ct()te Road Conm vs 1968 Brigham Cy 3,625 5,000" 1.375 

o· . 
..", T (: T e KC" d Com:;, TH 1968 Sa I t Lake I .l~,25 5.825 4,400 
S tat e ROQd C o:nr:l GS 1968 Ogden 10 "-85 

'" 
20,000 9.615 

S t a Ie Road Comr.J V'll 1969 Ogden 3,82 5 11,340 7.515 
State Road Comm FCCO-BH 1969 Farmington 4.150 8.300 4,150 

c 



42. Henry F. Davis - Condemnors 

The tendency of juries to arrive at a "split" between 
A's and D's values would generally cause ~ award of attorney's 
fees to increase the amount of verdicts and such fees should 
certainly not be applicable to appellate phases of litigation. 

43. John M. Stanton - Condemnors 

MY own thoughts are that in certain respects you have 
missed the important problems. It has been my experience, both 
personal and from having read appellate cases that there generally 
is not much difference between the parties on value of the part 
taken and that most of the controversy revolves around severance 
which can be very large. This factor would make the litigation 
expense allocation scheme impractical for reasons more fully 
discussed below. 

It has been my experience in talking with other agencies 
in this State that negotiations and offers are an integral part 
of the condemnation process and that no good purpose would be 
served by requiring a so called "jurisdictional offer". 

The litigants know from the very beginning that if the case 
is tried the least ~condemnee can get is amount testified to 
by the condemnor's appraiser (this figure is usually known long 
before trial by the condemnee). If the condemnee can lose 
nothing by going to trial the probabilities are that very few 
such cases would be settled because he knows that he can't get 
less than he has been offered and it isn't going to cost him 
anything for the trial except his time since his costs are going 
to be paid for by the condemnor. 

The present system tends to keep such cases within the 
bounds of reason. Any system which tends to pay a premium for not 
settling litigation should be disposed of. 

To get back to the first objection. In your example it 
would not be uncommon for the parties to agree that the value of 
the part taken was $25,000 and the remainder of the difference 
is attributable severance and your fractional difference there
fore breakdown. 

One possible variation would be to require a condemnor to 
make a so called "jurisdictional offer" upon an independent 
appraisers appraisal, the offer and appraisal not to be admissible 
for any purpose in subsequent proceedings. You might even add 
some requirement for random selection of appraisers and set a 
certain fee. This would at least have the merit being an offer 
based upon an independent experts opinion rather than an offer 
based upon an employee appraisal. 

These are my thoughts on the subject and should not be taken 
to be the view of this office or of this county .•. 

-11-



l!4. James G. Ford - Condemnors (No Comment) 

45. Melvin R. Goldman (No Comment) 

46.Jobn R. Merget - Condemnors (No Comment) 

47. Jolin P. Horgan - Condemnors (No Comment) 

1£. L. Nelson Hayhurst - Condemnees (No Comment) 

49. Vincent N. Tedesco - Condemnees (No Comment) 

50. Norval C. Fa1rman • COD~emnors (No Comment) 

51. Mark C. Allen, Jr •• Condemnors (No Comment) 

52. Baveloi:k Fraser. Condemnees (No Comment) 

(Bee Exhibit II atta.oh9d {yellow).) 

51i. .James A. Cobey • Condemnees 

(See Exhibit III atta.ohed (green).) 

55. .James E. Cox - Condemnees 

!: .. ~ncredipl~.~ivete·-Oien doo~ to'a, vicious pr&C~ 
aud real injustice. 

(See Exhibit IV attached (gold).) 

56. G. J •. C~1ngs 

(See Exhibit V attached (blue).) 

57. James P. McGowan, Jr. - Condemnors 

(See Exhibit VI attached (buff).) 

-12-



58. Richard L Huxtable ~ Condemnees 

All property owners, particularly those with small equ1ties~
most in need of a Just determination--are greatly coer sed by the 
possibility of "back sliding" or "under cutting," Le. the 
possibility of getting less to the point that they forego the 
constitution right of jury determination. 

Some condemnors deliberately and consistently use only their 
loy appraisal at time of trial. The higher appra1sal never comes 
before the jury because it alWayS relates to a date of value 
prior to the issuance of summons. Adding contingent cost or 
expense recovery would tend to enlarge the "margin of fear." 

A better solution is one which would reduce expense to all 
parties. "Independent Appraisal" is dangerous 1f the condemn"""Or 
1s given a power of approval of the appraiser's selection. 

I would favor 3-man condemnation "small claims" tribunals 
with Jurisdictional ter:ritories similar to that of' each of the 
Courts of Appeals. If the property owner will limit his maximum 
recovery to $40,000 exclusive of' cost and interest, and waive a 
Jury trial; his case would be heard. under liberalized rules of 
eVidence, quickly, and With a guarantee that his recovery would 
not be less than the best offer previously received. He could 
be represented by an attorne» present evidence, aod/or cross-
examine, etc. But with an experienced tribunal the attorney 
would not waste time with trivia. Such a trial would seldan 
take more than one day! Often the owner wants 110 more than an 
opportunity to cross.examin the condemner's appraiser. 

(See Exhibit VII attached (white).) 

59. Robert V. Blade - Condemnors and Condemnees 

(See Exhibit VIII attached (pink).) 

60. R!cbard lIarry 

(See Exhibit IX attached (yellow).) 

61. Ph!l1p M. Jelley ~ Condemnees 

(See Exhibit··X attached (green).) 



62. Jerrold A. Fadcm - Co~de~ees 

Justice is the goal. I estimate 90% of condemnation 
cases never reach a lawyer for advice because people know 
there is cost for consulting a lawyer. 

The idea that the government might be less than fair 
never occurs to most people, nor do they know that awards 
generally exceed offers. 

(See Exhibit XI attached (gold).) 

63. Reginald M. Watt - Condemc~ees 

I have left some questions unanswered, as I would prefer 
to hear more discussion before giving "o:!'f-the-c:uff" answers. 

I believe the basic decision should be made first befor" 
getting into an argument over which plan of allowance of 
attorney fees and expenses should be made. The decision should 
first be mode whether to include these items as part of just 
compensation. The decision as to "wbether" should not be 
tangled up in a fight a s to "how." 

64. David B. Walker - Ccnde:"Jn",es and Condemnors 

There is no justification for singling out condemnation 
actions from other litigation; tbe so-called independent 
appraisers would be cloaked with an undeserved prestige which 
would be most difficult for the advocates on either side to 
overcome. 

65. Richard L. Franck - Condemnors 

As attorney for a public agency we settle approximately 
95.65%· 0: aE l'~.:"·els acquired (Fiscal year 1967-68) witbou-t 
trial, thus leaving Only 4.35% which go to trial. Adding the 
hope of a "free" attorr:cy to any extent can only inevitably 
serve to alter these percentages by encouraging litigation. 
As can be seen fro~ the above statistics, if it resulted in 
only one per cent fewer settlements and 5.35~ therefore going 
to trial, the percentage increase in tried cases would be 
about 25%, a staggering increase in litigation. 

-14-



66. Alvin G. Greenwald - Condemnees 

A pretrial procedure to attempt to get an agreed 
appraiser or appraisal panel result (to be paid for by 
the condemnor) could aid solution if the parties stipulated 
to judgement of not more than condemnees demand nor less 
than condemnors offer with court to determine attorney fees 
guided by the variant between demand and offer and the 
stipulated judgement based on agreed appraisal. 

Further--a distinction applicable to owner occupied 
small residences and farms to protect those incapable of 
protecting themselves should be considered. 

67. Hodge L. Dolle, Hodge L. Dolle, Jr. - Condemnees (No Col!IIDent) 

68. H. Gary Jeffries - Condemnors (No Comment) 

-15-
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AUBURN. CALIFORNIA 95603 
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Ma rch 6, 1969 

John H. DeMoully, Esq. 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear Mr. DeMoully: 

-_. 
ft .... .c~WUM 

__ ..... NC..eG 

T~III.~. 

Haw ~ CI1'Y 

Enclosed herewith please find my answer to the question
naire forwarded with your letter of February 27th. 

Accompanying the questionnaire are additional comments, 
which I do not think you should take the tUne to read unless 
you or someone else would be interested in my experience in 
the trial of condemnation cases, which constitutes the basis 
of the opinion that I now have in reference to the subjects 
referred to in the questionnaire. If you are, then read on. 

I was admitted to the bar of California in 1913 and have 
been in continuous practice at Auburn, in Placer County,since 
that time. I first started trying condemnation cases for the 
plaintiff Pacific Gas & Electric Company more than forty years 
ago, in association with Thomas Straub, who was then Chief 
Counsel for the Pacific Gas & Electric Company. After the 
company had acquired most of the rights it needed here in 
Placer County, and because of the experience I had gained in 
sitting in with Hr. Straub in these cases, I was requested to 
take on the defense of condemnation cases. This I have done 
in the Counties of Sierra, Nevada, placer, ElDorado, Sacramento, 
San Joaquin and Fresno, in both state and federal courts. Of 
recent years most of the condemnation cases other than those 
instituted by the Nevada Irrigation District for the enlargement 
of its facilities. have been cases instituted by the Higbway 
Commission for rights of way for freeways and expressways. 

In 1959 at a Right of Way Seminar held in Sacramento I 
was introduced as the attorney who had handled more higbway 
condemnation cases on behalf of property owners than any other 
attorney north of Tehachapi. However, I have no way of knowing 
whether or not this statement was correct, but at least it 
indicated that I had had more than the usual small town 
country lawyeris share of this type of litigation. I consider 
condemnation cases a highly specialized field. in which a law
yer who does not have enough of it to justify his keeping 
abreast of the ever increasing number of decisions by our 
higher courts in reference to condemnation actions just has no 
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business attempting to handle them at all. 

I know that some attorneys who represent property owners 
in condemnation cases handle the matter so far as the property 
owner is concerned on a contingent fee basis, and as Fhave had 
the opportunity to discuss the matter of compensation with these 
attorneys I have suggested compensation on the following basis, 
which is the basis that we have used over a long period of years, 
namely, a fixed rate of com pens at ion for all time devoted to the 
I118tter, other than court time, a higher rate of caapensation for 
all time spent in court, and this is adjusted depending on whether 
one or two members of our firm participate in the defense of the 
action. In most highway condemnation cases in which we represent 
the property owners the Highway people usually have two attorneys 
partiCipating in the trial, plus several runners and observers, 
So that in most Higbway cases two members of, our firm participate 
in the trial of the action. Then the entire amount of attorneys' 
fees, plus appraisers' fees and other costs are added together 
and deducted from the amount of the compromise figure or the 
ultimate award. From the balance remaining out of the compromise 
figure or the ult~te award we then deduct the amount of , the 
offer made by the condemnor prior to the time we were retained 
in the matter, and out of the balance, if any, we receive from 
one-fifth to one-fourth of the amount by which we figure our 
client has profited as a result of our efforts and the expense 
incurred. So far as I know, this method of handling the matter 
so far as the property owner is concerned as proved quite satis
factory. 

As of the present time, with the amount of attorneys' 
fee with which the property owner now finds himself confronted and 
the amount of the so-called expert witness fees with which he 
finds himself confronted, we usually advise the property owner 
that unless there is a reasonable chance for him to recover at 
least $7500 more than the amount of the condemnor's offer, we 
cannot recommend that he incur the expense of preparing ~or and 
going to trial in the hope of recovering a sufficient sum so that 
he will actually have more money after incurring this expense 
and going through the trial than he would if he accepted the offer. 
I am satisfied that the condemnor, knowing that this is our 
recommendation - and I am sure other attorneys make a similar 
recommendation - deliberately hold down the amount of the initial 
offer to the prQperty owner because of this rather staggering ex
pense with which the property owner finds himself confronted if 
the offer is not accepted. It seems to me that a Court appointed 
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expert in the early stages of the proceeding would certainly 
cause me to recommend that the propertr owner at least go to 
that extent to see if the condemnor wou d not meet the Court 
appointed expert's figure. rather than go to trial. 

I hope that this re~ume of my experience and suggestions 
herein made will be of assistance. 

'l'LC: hb 
encl. 

A. Basic Preference: 

Based on my experience in the trial of condemnation cues over 
a period of more than 40 years. in mestof which I have represented 
the condemnee. it is my thinking that the cond-nee cannot be aade 
whole or recover the just compensation which the law originally 
conteaplated he should have if out of the award he must pay all 
of the expenses which must be incurred today in the defense of 
these actions in excess of the very nominal amount wh1c~ is re
caverable as legal costs. 

B. Effect on Litigation and Negotiations 

1. Many property awn.r. take the first offer that ia made 
by the condemDor because tuy wish to avoid the expense, UDcer-. 
tainty and time which would M involved if the matter were 
litigated., . . ..... 
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2 •• The condemnors know the approxUnate cost to the property 
owner of defending a condemnation action, and in my opinion with 
this knowledge the condemnor frequently offers the property owner 
substantially less than the condemnor knows the property owner 
should receive as the reasonable value of the property taken and 
damage to the remainder by reason of the take and use in the 
manner proposed, and as indicated above, for the reasons therein 
stated, the property owner frequently takes this offered com
promise figure. 

C. Expense Allocation Scheme 

I would favor this only if we were unable to secure an 
amendment to the law which would permit the condemnee to recover 
all the reasonable costs in the defense of a condemnation pro
ceeding. In these actions as they are tried by the ~ondemnor 
at the present t~e they come in with one or more engineers, 
always at least two valuation so-called experts, maps, photo
graphs, both ordinary and aerial, and in some instances even 
models. The property owner in order to meet as best he can 
this presentation by the condemnor must employ his attorney. 
at least two valuation so-called experts, secure title reports 
on sales ,of s~ilar property in the vicinity, if any have been 
made. in some instances engage his own engi,neer for further 
surveying and mapping. Being confronted with a situation of 
this kind, I do not think there should be an allocation against 
the property owner for all or a substantial portion of this expense 

D. "Jurisdictional Offer" 

In most cases where the condemnor wants early possession of 
t he property, we now have something that is tantamount to the 
jurisdictional offer referred to. This is usually based on a 
valuation figure made by some employee of the condemnor. who is 
rarely ever called as a witness when the action goes to trial. 
The men who make these affidavits as to value are anxious to 
hold their jobs, and they know if the valuation is not low they 
will lose their jobs, and consequently the valuation figures as 
made by these people as the basis for Court order for immediate 
possession are consistently low and the trial judges who are then 
called upon to make the orders have frequently stated that they 
were behind the eight ball when the only information they had 
as to the valuation was that supplied by the affidavit filed by 
the condemnor. It is my recollection that as of this t~ there 
is a legal method by which the amount of the deposit can be 
increased on application of the property owner, but when this 
is done there is a substantial difference in the consequences 
of a draw-down when the amount exceeds the amount deposited in 
the first instance, and includes any portion of the additional 
deposit made pursuant to application of the condellll\ee. ' If 
evidence of this initial deposit could be brought before the 
jury I think the condemnors would be inclined to up the figure 
considerably in order to avoid having it brought out before the 
jury that they tried to get the property for an amount sub-
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stantially less than the property owner should have had, and 
if this initial figure were upped somewhat it is my thinking that 
more of these cases would be settled than our settled at the 
present tUne, because I have found that many cases are settled 
when the condemnor makes an increased figure offer after the 
initial deposit in court was made, and that if the condemnee 
had been offered in the first instance the amount of the ulti
mate offer by the condemnor, the condemnee would not have em
ployed an attorney in the first instance, but would have settled. 
If the jurisdictional offer is to be used as a basis of determin
ing whether or not the condemnee is to recover costs, then I 
would think that the amount required to be recovered in excess 
of the jurisdictional offer should not exceed 10 perc·ent. 

E. Trial Court's Discretion 

I think that regardless of how the matter of allowing con-
d emnees ,to recover all or a part of their costs may be worked 
out, 'we are going to be subject to some extent to the discretion 
of the trial Court; otherwise I can see how deSigning property 
owners and attorneys could rig the matter to collect unreasonable 
sums as compensation for appraisers' fees and attorneys' fees 
and incur needless expense. On the other hand, I am not unmind
ful of the possible disastrous consequences' to the condemnee of 
giving trial judges discretion in the matter of costs, because 
I have found that some trial judges, particularly in the smaller 
counties, think that the condemnor gets the worst of it all the 
time. while most of the attorneys whom I know who have had any 
considerable amount of experience in the defense of condemna
tion cases realize that with the cost that the condemnee must 
incur, and which he cannot recover, places the condemnee in a 
position where he simply does not have a chance to get what the 
law at least in theory considers the property owner should have. 

F. Binding Court Determination of Attorney Fees 

It seems to me that the condemnee and his attorney should be 
free to contract in any way they see fit so far as the attorneys' 
compensation is concerned, but that such a contract would not be 
binding on the trial Court so far as the amount of attorneys' 
fees which the condemnor would be called upon to pay as a part 
of the condemnee's expense. 

G. "Independent Appraisal" 

I favor this. and in many instances in representing the con
demnee have made. application to the Court for the appointment 
of a Court appointed appraiser at the expense of the condemnor, 
but rarely will a trial judge grant this order, particularly 
when it is opposed by the condemnor, as it is in most instances~ 
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March 5, 1969 

Mr. John H. DeMoully 
Executive Secretary 
CAlifornia Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear John: 

Enclosed herewith filled out is your February 17 
questionnaire on '~itigation Expenses in Condenmation 
Proceedings." 

I believe that the inability of the condemnee to 
recover his litigation expenses as a part of the condemnation 
award in many situations makes the award less than the just 
compensation the Constitution demands. On the other hand a 
blanket assurance to the condemnee of his full litigation 
expenses, if reasonable, in all cases would undoubtedly 
encourage him to litigate because_, generally, he would be 
risking nothing but time and such a policy would therefore 
increase the size of the negotiated settlements. Further
more, if the condemnee were being completely unreasonable 
in his demands, he would not be penalized for such unreason. 

So long as the condemnee's pretrial position on damages 
is within the limits of reason, generally speaking, he should 
at least have the chance of recovering part or all of his 
litigation expenses from the condemnor because the transaction 
involved, the sale, is involuntary as to the condemnee. It is 
the condenmor who wants the property for a public purpose. 
Generally, the condemnee would not sell if he were free not to 
do so. 
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Of the four solutions proposed, I would rate at the 
bottom leaving the question of the proportion of the 
condemnee's litigation expenses, if any, which he should 
recover up to the unguided discretion of the trial court. 
As I have suggested in my answer to the appropriate question, 
courts need guidelines if they are to do justice in difficult 
matters. 

The mandatory independent appraiser's report at the 
expense of the condemnor does not seem to me to be a satis
factory substitute for the allowance of litigation expenses 
in whole or in part. Ideally, if the condemnor's choice of 
the appraiser were a completely disinterested one it would be 
an effective device in reducing litigation and obtaining a 
reasonable valuation of the property much faster. But I fear 
that it would not be used ideally. The appraisers chosen by 
the condemnors would tend to become like the defense panel of 
doctors in personal injury or workman's compensation cases 
or the forensic psychiatrists on both sides in criminal cases. 
Unlike the jurisdictional offer solution there would be no 
pressure imposed upon the condemnor to obtain an appraisal 
fair to the condemnee who, of course, would have no voice in 
the selection of the independent appraiser. On the other hand 
if this appraiser's selection vlere made a mutual matter between 
the condemnor and the condernnee this device would be apt to 
work more fairly. In any event I would limit it strictly to 
settlement purposes and therefore make both the appraiser and 
his report unavailable at the trial to both parties and to the 
court. 

To me the jurisdictional offer has much to recommend it. 
Because the condernnee ,,,auld recover his litigation expenses 
in the event the award exceeded the condemnor's jurisdictional 
offer by 10% or more, the offer would generally tend to be a 
fair and realistic one. This objective would be obtained to 
the extent that condemnors ",ish to avoid the expense and 
uncertainty of litigation. On this premise I also believe 
that this device would reduce litigation and tend to promote 
pretrial settlement. 
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The fourth sugges tion 5_s undoubtedly the most precisely 
just. If it is adopted I would recommend that it be in the 
form of your last alternative, namely, that "the total dif
ference between the best offers • • • be used as the denominator 
of a fraction, and any amount awarded beyond the condemnor's 
best offer ••• be the numerator." Perhaps my preference for 
this version rests on nothing better than my extremely limited 
understanding of the black art of mathematics. 

Thanks for letting me com.'nent on this problem and best 
wishes· to you, your staff and the Commission veterans. 

Sincerely yours, 

() '---,.~--
--.P-'~· 

'/' 
t/:JAMES A. COBEY 

JAC:ta 

Enclosure 
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EXHIBIT IV 

LAW OFFICES OF 

COX a. CUMMINS 
COURT AND MtlLUS STREETS 

MAJ(ffNEZ. aUFORNIA 9455.1 

IEIUI.oU.D f.CUMWJNS 
Cil\A.Y 'R,. 'RJNf.HART 
MM.CH~O'NT 1- S(JolW'AllTl 
CI.AYl"ON E,. eLf-WENT 

February 24, 1969 

California Law Revision Commission 
School of Law, Stanford University 
Stanford, California 94305 

Gentlemen: 

Enclosed find questionnaire. It seems to me the 
Law Revision Commission should be more concerned with 
correcting the fantastic injustice created by the so
called Symons Rule, and amending the New Evidence Code 
so that it is less of a polemic by the DiviSbn of 
Highways than it now appears to be to most people in 
this field. I realize acerbic comment is easy and per
haps not helpful. 

The courts have decided the just compensation 
aspect of fees and costs years ago. I see no reason 
for tinkering with it. Whenever property is transfer
red, if people are using good judgment they are put to 
substantial expense in connection with the transfer. 
The fact that the condemnee receives cash instead of 
paper, which is the usual market transaction, is also a 
factor here. Frankly, this litigation really isn't that 
much different from any other civil litigation. It is 
now so burdened with artificial and unnecessary rules 
that you've priced qualified services out of the market 
for all small people in California. We take small cases 
around here as a public service, and as training for our 
young attorneys. Every engraftment of artificial rule 
that you place on the existing body of eminent domain law 
in my considered opinion will simply add to, rather than 
detract from, existing injustice. 

Let me give you an example: You talk of the so
called independent appraiser coming in with the mantle of 
independence. There are no independent appraisers appear
ing for condemning agencies in California to the knowledge 
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of most of the attorneys who have been in this field 
for more than ten years. There has been a lot of com
ment on the vicious practice of some judges to appaint 
a condemnor oriented witness, a so-called independent, 
and he is going to come in with condemning agency fig
ures or lose his relationship with his substantial 
clients. Frankly, I again say you ought to look at 
Symons, which just destroys totally the property rights 
of small people with proximity damage and correct that, 
as weI! as simplify unnecessarily artificial rules of 
evidence. We once had a law in California which said 
"anything informed people would look at in the market 
place and base an opinion of value thereon is admissible 
in a condemnation case," or words to that effect. I 
again say all of your engraftments make it that much 
tougher for the little person in this State, and what 
essentially is simple litigation is increasingly like 
something out of Dickens. 

Gentlemen, my comments are based upon experience in 
the courts in a great number of condemnation matters, as 
well as other matters. 

Yours respectfully, 

·~~E"" . .JJC-ox tCCf 

JEC/mjg 



ElClWlIT V 

G • .I. CUMMINGS 
.. 1I0l""E.SIO,.. ... L Ct>ot:JINfO£R 

L.ICZ:NS:~ tt(J. M. £. 2"'24 

1So04@! C""L.&TON ""V!l:NUe:. 

OAK-LANtt, C .... l..,.-ORNIA 94610 

C~L. LAW REVISION COMMISSION, 
SCHOOL or L.w or THE U~IVE~SITY 
ST~NFO~D. C~LIFO~NIA. ~~305. • 

GENTLEM[ N: 

"lEGA ftOI NG THE QUESTI ONAI ~E 
wLIT:GATION EXPENSES IN CONDE~NATION 
PROCEEDINGS", THE O"IGINAl APPLICHION 
O~ CONCEPT or THE POWE~ or CONDEMNATION 
WAS .HE~EBY P~IVATE P~OPE"TY WAS TAKEN 
rOft PUBlI C (1St. 

THE CCNCEPT AND USE or THIS PowE" TODAY 
HAS CHANGEO: WE orTEN S~E THIS POWE" 
USED TO CONDEMN P"OPE~TY AND THEN TU~N 
THE LAND OVE~ ro" ?"'~ATE UTILIZATION. 

CONDEMNATION CAN BE ANO OfTEN IS PLAIN 
CONFISCATION, BEOAUSE THE COSTS OF AP
Pft"SAL STUOIES AND LEGAL EX~ENIE' EX
CEED THE VALUE or THE P~OPE~TY. 

Ir WE INVO~E THIS ACTION FO~ PUBLIC USE 
THEN WE SHOULD PAY ALL HiE LtGAl COSTS 
INVOLVED PLUS THE VALuE OF TRE P~OPEftTY. 

THE LAW SHOULD e£ SPECIFICALLY FO~ PUBLIC 
USE ONLY. 

"ELY You ... 
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EXHIBIT VI 

,THE CITY OF 

SAN DIEGO OFFICE OF CITY A'ITORN'EY- CITY ADN1:-lISTRA TJON BUILDING' SAN DIEGO. CALIFORNIA 92101 
Telephone 236-6220 

~v • ., - '~, BUTLER 
CITY ATTORNEY 

Mr. John H. DeMoully 
Executive Secretary 

February 24, 1969 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear,Mr. DeMoully: 

Litigation Expenses in 
Condemnation Pro'ceedings 

I have heen interested for some ti.'lle in the problem 
of attorneys' fees as a part of just compensation to the 
property owner whose land is condemned. After examining 
the approaches outlined in your letter of February 17, 1969, 
I don't believe any of them would really adequately solve 
the problem as it presently exists to both the condemnor 
and condemnee. 

What I would favor would be a statutory schedule 
similar to that used in ascertaining fees in probating an 
estate. This would mean that a certain percentage of each 
specified amount of the award could be added on to the total 
award as a fee for the attorney, or this amount could be 
deducted from the total. It would, seem to me more logical 
under a theory of "just" compensation that the amount should 
be added on rather than deducted, in addition to reasonable 
costs of an appraisal. such a system, it seems to me, would 
allow adequate financial planning by condemning agencies 
through careful estimating. 

JPM:rb 

Very truly yours, 

JOHN;~ WITT, Ci ty Attori::ey , 

\/ y;J1t w..- , 
By "I..-c.<l.-1.....-LL..# II / ~ 
~s P. McGowan, Jr., eputy 

, .. / 
;/ 
t 
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EXHIBIT VII 

O'NEILL, HUXTABLE 6< COSKRAN 

ONE WIL..Sl"tlR£ BUILOING' SUITE: 121a!. 

L.OS ANGELES~CAL.IFORN1A 90017 

February 20, 1969 

California Law Revision 
School of Law 
Stanford University 
Stanford, California 94305 

Attention: John H. DeMou11y 

Re: Condemnation Expense 

Dear John: 

LE:SLI E R. TAR A 

OF COUNSEL 

I am returning herewith your questionnaire regard
ing litigation expenses in condemnation proceedings. On 
the last page, my comments become lengthy and this letter 
will proba~ly be more legible. 

Where fundamental constitutional rights are 
involved, the rectification of a small injustice is just as 
important as a big one. Often a small differential in gross 
value may constitute an enormous proportion of the owners 
equity whiCh, in turn, may represent most of his lifes savings. 
Giving a "big" property owner who can afford to "underwrite" 
the expense of litigation and even to take the risk of not 
recovering those expenses, an opportunity to recover the 
expense if he wins a "big victory" still seems to leave the 
"little guy" without a remedy that he. can afford. 

There should be some procedure available through 
which the "little guy" can seek some impartial review of the 
valuation issue without being forced under rules of "mutuality" 
to spend thousands of dollars to comply with pre-trial orders. 
I do not mean to criticize rules of "mutuality" or the need for 
thorough preparation of a "big case." The problem seems to 
lie in the fact that, unlike other forms of litigation, all 
condemnation cases must be brought in the Superior Court, all 
""st comply with the same standards of preparation and al,1 must 
be resolved through the same long and laborious process. This 
long and laborious process is probably the best way to avoid a 
"big injustice" but is hardly a way to produce a "small justice." 

I believe the best solution would be to establish 
approximately five, three man, condemnation "small claims" 
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tribunals throughout the state of California, each having a 
jurisdictional territory similar to that of the Court of 
Appeals. If the property OW<ler will limit his maximum recovery, 
inclusive of all elements of compensation excepting interest 
and costs to a designated jurisdictional amount, and waive 
a jury trial, his case would be transferred to that tribunal 
for hearing. Since the power of eminent domain is der~ved from 
the State government, it would be within the power of the 
legislature to waive a jury trial for the condemning agencies, 
in such cases, by its legislative enactment. I would ~uggest 
a jurisdictional amount of approximately $40,000 which would 
be sufficient to cover almost all single family residence 
condemnations and cover both the value of the part taken and 
severance damage claim in almost all street widening cases. 

The tribunal would be composed of three members, 
equal in s~ature to a Judge of the Superior Court who would, 
almost exclusively, hear this type of case. If their docket 
was not sufficiently full to demand all of their time, their 
services might be available by appointment of the judicial 
council to the Superior Courts of various counties during 
periods of extreme case load. 

Since the Judges of the tribunal hear this type 
of case almost exclusively, a lot of time would be saved in 
jury selection, opening statement, qualifications, explanation 
of appraisal methods, cross-examination into trivia or issues 
of semantics, final argument, preparation and giving of jury 
instructions, waiting for verdict, polling the jury, and some 
post-trial procedures seeking a redetermination of the credi
bility of the evidence. It would further make it possible for 
an owner to defend an action for the sole purpose of cross 
examining the cond~~ors appraiser without having to payout 
$1,000 or more to hire an appraiser to prepare an appraisal 
report to enable him to provide "mutuality" in the exchange of 
valuation data in pre-trial or other procedures. Since there 
are three Judges on the tribunal, no one of them can control 
its determinations and since the property owner has voluntarily 
brought himself before the tribunal there is no need for peremp
tory challenges. 

I sincerely believe that if the members of such 
a tribunal are carefully and fairly chosen or appointed from 
differing groups already having familiarity with the problems 
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involved. twice as many citizens can ask for an impartial 
determination of compensation at a fraction of the present 
cost of the system. 

RLH:mc 
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February 21, 1969 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear Mr. DeMoully: 

_J 

TEI.U>HONIE 533-55e1 

...-ucooDCe'. 

I am returning herewith the pink questionnaire 
entitled Litigation Expenses In Condemnation Proceedings 
which I have completed to the best of my ability. Unfortunately, 
I do not ~oncur in the several approaches which the questionn
aire reflects nor do I cQncur in the rather elaborate pro
cedure which a Stanford University Law Professor whose name 
escapes me at the moment, proposes, which proposal is the 
subject of a rather extensive questionnaire received and 
responded to by me some months ago. 

Any complete and objective approach to the problem 
would probably require extensive study and time, neither of 
which is available to me. However, I will try to set forth 
my views with what I hope will prove to be reasonable concise
ness. First, a word about my background and view point. A 
number of years ago I learned something about eminent domain 
while acting as United States Attorney in the Lands Division 
Office in the San Francisco area. Later I removed to this 
area where I have carried on various eminent domain proceedings 
wherein I have appeared for land owners both in State and 
Federal Courts. I was also City Attorney of Oroville for a 
period of six years and during that time and on some occasions 
since then I have carried on condemnation proceedings on its 
behalf as a condemnor. Consequently, I think that I have a 
reasonable grasp of the problems and the outlook of parties 
in both positions. 

The outlook is vastly different depending upon the 
party. With some obvious exceptions, the economic and 
political power held by the condemnor is so vastly superior 
to that of the condemnee as to make any reciprocal or "two 
way street" approach to costs unreasonable. For the wealthy 
condemnee, such reciprocity would be of little moment. For 
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the impoverished condemnee, such a rule would be primarily 
coercive. The problem is accentuated by the fact that most 
people engaged primarily in acquisition for public agencies 
are honestly and sincerely trying to do an objective job. They 
are working within budget limitations. They are usually convinced 
of the fairness and justness of their position and therefore 
find it difficult to be tolerant of the land owner, the land 
owner's attorney and the land owner's appraisers who seem to 

. differ substantially with them. The condemnor can and Qften 
does, in the case of state and Federal Agencies, spend sums 
of monies out of all proportion to the value of the case under 
specific consideration. This can be justified from the standpoint 
of the public purse. The condemnee cannot engage in any policy 
expenditure of money. The condemnation may often be the only 
brush with such a problem which the individual encounters in 
the course of a lifetime. He may, if he is quite unfortunate, 
encounter it several times. The psychology is adverse to settlement. 
The condemnor must have the' property and tends to think that 
his offer is reasonable and the refusal therefore unreasonable. 
The condemnee does not want his property taken, resents it, 
and thinks that the offer is unreasonable and that he is being 
victimized, a feeling accentuated by the additional costs and 
expenses which he must assume or submit to the offer. 

I have great reluctance in setting up a "sporting" 
method of awarding costs and fees, depending upon the out
come of the case. Again, such items are relevantly insignifi
cant insofar as they might encourage a condemnor to be more 
liberal in making offers, whereas they well could become a 
crushing blow to a condemnee particularly in takings involving 
low value parcels. 

The award of counsel fees and the determination of 
them by a trial judge, is in my opinion, too vague, uncertain, 
and unpredictable as to afford an acceptable solution to the 
land owner's problem. 

I offer some alternative thoughts. 

First, all persons who purport to be real estate 
appraisers should be licensed by the State, should have 
minimum training, educational and other requirements. These 
people claim to be members of a profession. They are currently 
completely unregulated and, in my opinion, this situation 
should be stopped~ A state agency set up for this purpose 
should administer compensation. Every agency should pay a 
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fee to the agency, which is otherwise tax supported. It 
should supervise all appraisers and their compensation. 

The condemnor knows about his project and his need 
for land long before the condemnee and certainly before the 
condemnee's attorney who comes into the picture at a later 
date. Usually the condem..or has made some preliminary surveys 
and has some general ideas what land acquisition cost will 
be which information is used for obtaining appropriati~ns 
and other budgetary purposes. In the case of the DiVision 
of Highways, of course, they have a number of staff appraisers, 
right Qf way agents and other acquisition personnel. These 
people are well trained, have many resources available to them 
and tend to solidify their thinking in terms of acquisition 
and opposed to the condemnee outlook. I would suggest that 
any agency having a staff appraisal and desiring to negotiate 
with the land owner on the basis of the staff appraisal should 
disclose the same and all of the backup material without attempting 
to deal on an arms length basis which is the present practice. 
The suggestion that the condemnor pay a nominal amount for 
the condemnee to obtain the advice of an attorney is a good 
one and I think should be retained. 

A review of a proposed settlement and an outline 
of the rights of a condemnee should not require a fee greater 
than $50.00 in the ordinary case. Any attempt to obtain more 
than that should be justified by the attorney, and passed upon 
by the appraisal agency. 

If this does not result in settlement, and the 
individual desires to proceed in litigation, he should hire 
an attorney at his own expense thereafter and the agency 
should not be permitted to engage the services of the so 
called independent fee appraiser except subject to the 
provisions which are outlined below. If the agency does 
elect to obtain the services of an independent fee appraiser 
it should so advise the land owner's attorney and he should 
likewise be entitled to select an independent fee appraiser 
on behalf of the land owner. Such appraisers would, under 
my view, be licensed and qualified. All sales and market 
data developed by the acquiring agency or by any appraiser 
whether an independent fee appraiser or otherwise should be 
made available for the fee appraiser selected on behalf of 
the land owner. Indeed, I see no reason why all sales data 



Mr. John H. DeMoully 
February 21, 1969 
page 4 

should not be available to all parties at all times. 

If the matter proceeds to trial I would leave the 
costs and charges fixed in the sume manner in which they are 
now except only that the costs of the fee appraiser selected 
on behalf of the land owner would be paid by the state as 
opposed to the condemning agency. The amount of the fees 
should be uniform and consistent with going rates and if 
necessary approved by the court. Obviously for similar 
time similar rates should apply to the appraiser for 'the 
state as well as the appraiser for the land owners. If the 
condemnor wants two appraisers, the land owner should be en-
titled to two. . 

Where a condemning agency does not have a staff 
of appraisers, and simply engages a fee appraiser at the 
beginning of its program, all of the information should be 
made available to the land owner upon the initial transaction. 
If the land owner wished an independent fee appraiser, in 
such instance, I think he should be compelled to pay the 
initial or a minimum amount, perhaps $250.00, perhaps $500.00. 
Charges over that should be paid by the appraisal agency. 
This might encourage several land owners to get together so 
as to reduce their individual charges. It should discourage 
the frivolous demand of expensive professional time for the 
appraisal of minimum value paracels. If after the appraiser 
is engaged and his appraisal disclosed, the parties can not 
get together, then I think they should proceed to trial generally 
in the manner first above outlined. 

It is to be noted, that except for additional 
advice, the land owner pays his own attorney. This should 
be sufficient to encourage compromise settlement where the 
appraisers are independent and where their opinions are 
not substantially at variance. It they are, we have the same 
litigAtion approach as we now have and have had in the past. 

The foregoing proposal may have many hidden problems 
but it represents an approach which I think might be given 
consideration. 

RVB!mm 
Enclosure 

Yours very truly, 

BLADE & FARMER 
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.J ohn Ii. DeH0ully.~ I":"'XE:~:;t::'.t.L 1./8 SE-c:~retD.J:.-'y 
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School or Lb.y; 

. StanfOTd Un::. 'leY's i.t:r 
St81f oro, C!~ 9~~ 305 

Dear J8hn: 

At n-i.y first opport"vJ}i.-:.y 1 shall attempt 
.a ~J]-)r€ «omp1et.e l't-":.'::<!",r)/,",J"€:.' -i-r ",lr,'.-·,,_ rrq~'--:',",~' of 
R : l.~ 1 ~.~ 0q v' . .- - r}r:n'-;"':~I~;;~ '.=:._~', -' ~,~:=~ "'~:: ~~t:;-:,.v... _ • 
.J.€DrUa ..... y !..·v~ 1:;..,,-,:;/ N..,.dl r ..... _er,.-~ .• ~_;:.. ,-,v r::..W'arcs 01 

1:' tig8. t i.Or'i expen2.€ ~ }'ly ·;l:rel:~ .. :"l~ .. ~leTY react:. '-)n 
is that trle C:'.Jst and partic~\.JJ;~LC).::/ the cost 01<"> 
judicial. .::ld~;j':'rl5. S trnt ion m.c·,s be a c; . .-)n~::i idera ~ ion 
that outwei.ghs the value or the legislative 
ob,iec-LLve witt-.. res})€ct ,!"", ea;~b or tne alternate 
methods t~1c:. t ·:),re uTHJer cO:1sitler~; T,lon. 

~i:.c~ ... ard Barry 

RB;gos 



Memorandum 69-57 

JAMES H. ANGliM 

STAC"I" H. COBIIIZE:NSKY 

.JAMES C. SOPER 

PHl L..fP M ... 1E1... .. EY 

EXHIBIT X 

FITZGERALD. ASBOT"T ;;. BEARDSLEY 

: 730 ;:-! Rs-r V-/E5TER N Bu' LOI NG 

!330 BROADWAY 

OAK",ANO, CALI F"ORN IA 94612': 

R _ .... F"ITZGI:RAL.O l.a8 "'_3-4 
CARL 1-1. A8BOn- ' •• "'18»3 
CH#.AL.E~ A •• IUoROSI.EV u • .ea •• eel 

.JOHN L. .... eOO ... N:EL.I.. • .,JR. 

GEIlAL.O c. SM.n'H 

L.AWRCH.Ce: Ft. $.H4!:F>P 

February 24, 1969 

Mr. John H. DeMoully 
California Law Revision Commission 

. Scilool of Law 
Stanford University 
Stanford, California 94305 

Re: Tentative Recommendations of Law 
Revision Commission Relating to 
Condemnation Law and Procedure -
Litigation Expenses in condemnation 

proceedinas 

Dear Mr. DeMoully: 

As you know, I have been following with interest 
the work of the Law Revision Commission with reference to 
this particular phase of legal practice. I have responded 
to earlier questionnaires and I am enclosing my completed 
questionnaire which was circulated with your letter of 
explanation on February 17, 1969. 

There are several points which I wish to comment 
upon in greater detail. 

(a) On the matter of the amount of legal 
fees being left to the tri.al court's discretion, and 
furthermore, the trial court making binding awards 
relating to fees between a client and his attorney, 
I feel this is impracticable. It is rare that you 
find a judge who has had extensive condemnation ex
perience either in private practice or in previous 
legal cases. Accordingly. I feel that judges are 
unable to evaluate properly the amount of time, 
effort, imagination, ingenuity, expertise and sheer 
drudgery in a lawyer's preparation of a condemna
tion case. Some judges who disagree with the award 
made by the jury might take this opportunity to 
"even up" by "reducing the amount of an ward to be 
made for the condemnee's attorneys' fees. 
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(b) I feel that the independent appraiser 
idea is a good one, particularly since I have dis
covered that in early stages of negotiations, the 
figures have been developed by the authorities 
themselves or a very hasty "wi.ndshield" appraisal. 
Of course, an attorney representing a condemnee who 
would like to have a little more but does not want 
to embark on a full scale course of litigation, 
is in much the same position. If an independent 
appraiser, acceptable to both parties, could be 
requested to make an appraisal. the result might 
be beneficial to all parties. 

However, I do not feel that the appraisal should 
become a commitment by either party or available for 
a judge to impose on a case. I have been stunned by 
some of my appraisers and their approach to real 
property valuation, and I am sure that opposing 
counsel has been likewise. I do not feel that a 
condemnee's or condemnor's case should be left 
completely in the hands of an appraiser, because 
this would take away one of the important values 
in a jury trial. Either party should be able to call 
the appraiser if he desires, but he sho~ld be res
ponsible for the apprai$er as his witness. I do not 
feel that a judge Should have the right to call an 
appraiser in a jury trial under any circumstances. 

's-i~erely yours, 

PHJ:slw 

Enclosure 
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EXHIBIT XI 

FADEM AND KANNER 

J£ARQt.D A. FADEto'! 

Gl0£O.n KAftN£R 

loR-WIN M. FRI£CIo4 ....... 

Fl'ONA~O M. ~E~NOFF 
WiLL' ....... .sTOC~!I!:R 

ATTORNEYS AT L.AW 

G!50~ WILSHiRE. SOUL!tv,t.RO 

L.OS ANCEL.ES, CALIFORNII\ 90048 

February 27. 1969 

TELEPWONe:: 
il55j'337Z 

AREA COOl!: -213 

OF COUN$EI. 

ERMEST L. GRA .... ES 

FlOl!IilO.At S. FINCK 

Mr. John H. DeMoully 
Executive Secretary 
Cal ifornia Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dea r Mr." OeMou 1 I y : 

Re: Litigation Expense in 
condemnation proceedings 

I have received your letter of February 17 and am 
enclosing my questionnaire in response thereto. 

I commend you for bringing this matter to the fore. 
While it can be reasonably argued that there are other 
matters of equal or greater proportions such as access 
denial, moving expenses, stultification of property use 
years in advance of condemnation resulting from advance 
announcement, and non-compensability of noise, dust and 
fumes arising from operation of the publ ic works upon 
another person's land, your subject of inquiry seems 
to me to be the more fundamenta 1 • 

I hold to the view that I itigation expenses are the 
more fundamental for two principal reasons: 

1. Adequate advice and representation are 
indispensable for the protection of the owner's con
stitutional rights to just compensation. The fear of 
attorneys' fees, and the use of attorneys, would be 
greatly ameliorated. The use of proper counsel would 
be encouraged if reimbursement of I itigation expenses 
were adopted. 

2. Just compensation is the goal. Just com
pensation, less 1 itigation expense, does not equal just 
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compensation. 

While as r:1y questionnaire indicates, I bel ieve .
there might be some increase in litigation if expense 
reirrtlursement were adopted, I bel ieve that it would 
not be overwhelming in magnitude. There are many . 
reasons for my belief that the increase would not be 
great, but I shall mention only the delay. time and 
energy consumpt ion, and d isl ike of I it igat ion. Attorneys 
do not promote 1 it i gat ion. If the re be any increase 
in I it igat ion it would be more than just ified by the 
enhanced like! ihood that persons being involuntarily 
depriveq of their property were receiving just com
pensation therefor. 

As a lawyer \~ho spends most of the days of ~he .year 
in courtrooms trying condemnation cases before Juries 
and who talks to as many people about their attitudes 
towards condemnat ion cthe r than those 1 ikew i se engaged, 
I can tell you that state-wide we lose as many as a 
half dozen jurors off a panel because they express the 
conviction that eminent domain is unfair and unjust. 
In short, we presently have a system that in our opinion 
does not work in most cases and which to my observation 
a substantial portion of the public realizes. 

t hope you will see fit to continue your investigation 
of this problem and will come forth with a plan which 
will gain legislative approval for expense reimbursement. 

Let me again express my appreciation of the work 
that is done by the COR1I1lission. 

JAF /ms 
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EXHIBIT XII 

G . ..I. CUMMINGS 
PRO~·I;:!3!3tCN"1.. t:NLiIN£6:~ 

LiC£Naft ....:0. fvI. c. :l4:Z .. 

&49 c::,l,IlL:g'l'C .... AVE"I\JUE 

QAI(L-ANO. C .... LlF!)!."l' .... 94tilO 

MA 110'" I 0- 69. 

CALIF. LAW REVISION COY~ISSION, 
SCHOO~ OF LAW, STANro~D UNIVE~S'TY, 
STANFO~D. CALlrO~NIA. 94305. 

IN A ~ECENT LAW-NEVISION 
COMMENT I U~GEO THE SET-U~ 01' THE: LAW BE: 
~EVI5EO SO THAT THE CONOEMNO~ SHOULD BE 
LIARLE FO~ ALL LEGAL COSTS. 

THE ENCLOSEO ~EWS-CLI~ IS A GOOD £X
AM~LE OF THE COSTS INVOLVED AND, I'O~ A 
SMALL ~~OPE~TY OWNE~ iT MIGHT BE ~UST 

~LAIN CONFISCATION. 

Peralta- Jr. 
CoDege land 
Act10n 

SI NCE~ELY YOU!'!S 



Memorandum 69-5T 
EXHIBIT XIII 

JOS!.PH D. "1:.1;:1..11:" 
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..:~VO .. MUSIC" ' •• ".',!iO"" 
MUSICK, PEELER & GARRETT 

ATTORNEYS AT LAW 
ONoIJQ _. II:,.-..... a 

.~~C"''''f:1.. W. CON~O" 
JA~ c .... ,U!lUI.'" J,flC...,ACL .... M~,,"""''-
_,,~~ .. ~£u .... 
j~~_~C" 

• • tWet:'~~ 
",,~.w~ 
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California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

March 12, 1969 

Attention: John H. DeMoully, Executive Secretary 

Gentlemen: 

~t the regularly scheduled meeting of March a, 
1969, of the Committee on Governmental Liability and 
Condemnation, the Law Revision Commission's tentative 
recommendation No. 65 regarding Hlnverse Condemnatioq, 
Privilege to Enter, Examine and Survey" was discussecf and 
the following was unanimously agreed upon: 

A. The proposed amendment to Code of Civil Pro
cedure Section 1242.5, subdivision (al, was acceptable 
with a slight modification: to wit, substituting the 
following in lieu of the last two lines of the proposed 
section: " ••• reasonably related to the purpose for 
which the power may be exercised. M 

B. As to the provision in Section 1242.5, sub
divisions (bl and (d) regarding attorney's fees, the 
Committee feels this is of such general import that the 
subject of attorney's fees should not be treated separately 
from the general problem and should, therefore, be deleted. 

Discussion was held on your questionnaire 
entitled "Litigation Expenses in Condemnation procee~ings.H 
It was unanimously agreed that this issue is of such . 
import that it merits further study, and this Committee 
takes this position without expressing, at this time. 
whether or not it is dissatisfied with existing law. In 
this connection, it was agreed that the individual members 
of the Committee, as individuals, could, if they so desired, 
complete and return your questionnaire simply by way of 
expressing their personal views on the problem and not in 
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any sense reflecting t.hereby committee action one way 
or another. 

Very truly yours, 

GCH:mm 

ce: The State Ear of California 
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AICMARD BARRY 
COURT C;O"'''''ISSIOHEI'il 

EXHIBIT XIV 

lit NOATH HIL.L STREET 

t..OS ANGELES. CAUFORNIA 90012 

JohnH. DeMoully. Executlve Secretary 
Calltoraia Law Revislon Commission 
School of Law 
stanford Universlty 
Stanford. Californla 94305 

Dear John: 

Thls letter supplements my recent response to your request 
ot 'ebruary 20. 1969. I have revle.ed your circularlzed letter 
ot february 17. 1969 and alao the questionnalre. In my oplnloa 
there .. , be no escape fro. the loberent complicatlons In any 
schelle to defray professlonal litigatioD coata. Profe·sslonal 
tees, aa costs. lDvlte controversy. partlcularly when the expense 
Is incurred by a party who 1. unconcerned with the amount thereof. 

Proposals to defray these expenses have frequently been de
bated by the Conference of Bar Delegate., and bave been referred 
to Conterenoe committee. for further .tudy. and such cOMaittees 
s ... to flnd It dlftlcult to recomaend legls1ative solutlons. 
Several Besolut10ns on the SUbJect (including one tbat reterred 
to condemnatlon procedures) were betore the Conterenoe In 1966. 
They were reterred to a cOllllllttee tor study and tor further study 
1n 1967 and again in 1968. You are probably falll111ar wlth these 
studie.. In 1969 the cOllll11ttee III1ght report tbat the subJect ls 
belng studied by the Law Rev1s10n Commisslon. The enthus1a811 
over the Idea that someone other than the client wl11 pay the 
attorney tee usually dlaln1ahes in the face of ethical, pub11c 
pol loy and other que.t10Ds. Also. there ls the usual expression 
ot tear that the ·long tel'll! eftect might reduce fees so that a1n1al.llls 
(It schedules are adopte.) w11.1 1500n become max1lllWlB. 

In your circularlzed letter Ot Pebruary 17. 1969, you ask 
whether attorney tees 1n coademnation proceedlngs should be treated 
in the saae UDDer as 1n dOlleetlc Nllatlons and in Workmen'. Compen
sation oa.e.. AUuming that Ittornays are fully fall111ar w1th the 
.annal' 1n Wb10h tees aNI tixed in such cases, 1t .ay be tba-t their 
answers will reveal the futility 01' attempting to resolve anything 
1n this disputed area of tee allowaneea. -'" , 

In Worklllen' a Compensation ca.ea. a8 you know, attorney tees 
are not asaessed againat an opposing party. The onll exoeptlon ia 
that tees are asaessed againat a defendant who ia ne1ther iDaured 
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nor has qualif1ed as a self-insured. The reason for the except10n 
is the colleotion problem. The large volume of l1tigated eases 
actually represents a very small percentage of the total cases 1n 
which compensation is pald. Voluntary payments are the rule and 
therefore usually do not requ1re legal services. In the 11t1gated 
cases there ls a determination as to the reasonableness of the 
attorney fees, but that is for the purpose of establlshi~ the 
amount of the attorney's 11en on the employee's award. During more 
than 50 years sinoe our Workmen's Compensat10n laws were first 
enacted it haa often been urged that injured employees are not 
fully compensated it they cannot defray the expense of their attor
neys. Legislation to provide for legal expenses has never succeeded 
because it has generally been eoncaded that assessment of fees against 
defendants would increase the litigation in that areaj to an extent 
that might change the entire system from one that is largely self
operational to a costly public monitoring system. SignificantlYI 
most employees' attorneys have not favored such legislation because 
it would subject the reasonableness of a fee to an adversar1al pro
ceeding. Presently the determination of "reasonableness" is within 
the attorney-client context. This is illustrated by Ethics Opinion 
Ho. 278 (1963) of the Los Angeles Bar Association which holds that 
if an attorney applies for an increased fee, he has the duty to ad
vise his client that he may obtain other counsel and 9Ppose the 
1ncrease. 

In 1949 workmen's compensation legislat10n was enacted to pro
vide reiabursement of medical serv1ces incurred for the purpose of 
proving an employee's contested case. In 1959 the legislation was 
expanded so that th1s type of l1tigation expense is allowed regard
less of whether the employee is successful in his litigation. As 
salutary as these provisions may be it bas been diff1cult to contain 
the costs or the controversies over the reasonableness of charges 
for forens1c medical services. 

Using domestic relations cases as an analogy does not seem to 
offer very much assistance either. Attorney fees are very often 
agreed to by attorneys in property settlement agreements or by 
stipulation; or fixed by the oourt on default. ,In those cases where 
the court is called upon to fix a contested fee, then the financial 
Circumstances (usually unpromis1ng) is a considerat10n-that seems 
to dominate the usual factors which would otherwise be considered 
in fixing fees. Another consideration 1s that unt1l a d1vorce is 
final the source of funds is the equally owned commun1ty property, 
including income. 
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As we know, a reasonable fee depends on factors such as age, 
experience, ability, result achieved and time spent. We know 
this from reading our appellate decisions, although it has not 
been possible for them to tell us how much Weight should be given 
to each factor. All material factors must be considered. For 
example, it may be that an inexperienced attorney has spent a great 
deal of time on a case and the only benefit to him is his experience, 
while in another case the experience and ability of the attorney 
may be such that he has earned a liberal fee for quickly concluding 
a oase. If these factors are maintained within the attorney-client . 
relationship they rarely beoome a disputed issue, nor do they mater
lally atfect the 11t1gation volume. If a client does not bave to 
pay, and belng unconcerned wlth the amount someone else bas to pay, 
then disputes over the amount of such tees are lnevitable. Some
times such dlsputes involve the search of a tl1e that would other
wlse be contldential and the call1ng ot wltnesses on such distaste
ful subjects as the ability (or lack thereof) of the attorney. 

The d1fficulty with the otfer and acceptance method of f!x1ng 
attorney tees arises from the fact that the best offer of the con
demnor may be retlected by the ability ot the opposing attorney 1n 
the course ot negotiatlons. l'urthermore, the otter and acceptaQce, 
inoluding the "Jurlsdictional offer" requirement, attempts to take 
lnto account the "result achieved" factor by isolating it from other 
tactors which have always been of consideratlon in f1X1ng rees. Some 
attorneys may feel that lt 1s inappropriate to have their tees fixed 
on that cont1ngency and do not want elther to have that kind of a 
financlal lnterest 1n a lawsuit or have the opposing party or the 
court meddllng, sO to speak, 1n the fix1ng ot their professional 
fees. At least, these have been some ot the react10ns considered 
by Conterence Resolut10ns Committees. 

You have asked that I express an opinion on whether the condem
nee's llt1gation costs should be reimbursed, and I reluctantly con
clude that more problems would be oreated than would be solved if 
reimbursement is allowed under any of the methods or c1rcumstances 
under conSideration. Also, the added cost of adminlstering the 
disputes arislng theretrom, althOugh dlfficult to estlmate, would 
seem to be ot cruclal importance. There 1s also a real possib1lity 
that instead ot making cases more negotiable they would become less 
negotlable it the value of the attorney's services is to be'a d1s
puted ltem. Even lf the ltem could be separated so that the dispute 
could be resolved without endangering the settlement of the prlncipal 
lssues, there would still be l1tigation and the addltional expense 
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of admlnlsterlng dlsputes arislng therefrom. A reluctance to agree 
on the value or extent of professlonal servlces, partlcularly when 
they must be pald from publlc funds, is not unllkely, as we know 
from our experlence ln cases on abandonment. 

It ls easy to agree that all unwllllng sellers of real property 
should be afforded all necessary means to lnsure an economlc venture. 
However, I believe we should avoid an increased expendlture of pub
lic funds for litigation for the purpose of ascertaining an "lnformed 
discretion" to perlll1t us to allow other public fund. to defray costs 
of lit1gatlon. I believe we must oonsider the aotual oosts of Judi-' 
cial administration and the faot that no more than a token portion 
thereof is ever assessed to a l1t1gant. Any "lit1gatlon avoidance 
conoession" by elther party ls largely unrelated to the enormous 
oosts of maintalning our oourts. In this respeot I do not reoommend 
any increased court oosts to litigants, but I do reel that a realis
tic approaoh to any scheme for the allooation of expenses requ1res 
soae oonsideration of all of the eoonomics that are involved. 

Any considerations such as movlng costs. if they deter litiga
tion by means of more attractive offers, probably reduce ultimate 
expenditures. In the same oategory would be bonus payments over 
market value where values have been depressed by a publio use. as 
in the case of airport runways des1gned tor Jet aircraft. Granted 
the authority to make payments of this kind, a condemnor should be 
able to head off a lot or litlgation whloh otherwise tends to become 
vexatious and expensive for all concerned. 

MY attempt to evaluate tbe suggestlon that the condemnee be 
permitted to demand an "lndependent appraisal" 1s somewhat tentative 
because I do not fully understand the procedures that might be oon
templated ln order to achieve a practical result. !here would have 
to be a knowledgeable agreement on the impartiallty of the appralser. 
Otherwise, there would be another dispute which could not be resolved 
without cOlll1ng before the court. !he court probably could not re
solve the question unless a large panel of impart1a1 appraisers were 
made ava1lable on a regular basis. Also, there might be a tendency 
to suspend all negotiatlons to await the 1ndepeDdent appra1eal# and 
then negotiat1ons mlght become frozen upon receipt ot the independ
ent's opinion lt the opinion is unacceptable to on. side. A COM
pletely honest and 1mpartial appraiser might end a lawsuit, but he 
also might end up in court in place of the appraiser who will have 
been discarded by one s1de. In part1cular cases an 1ndependent 
appra1sal can be a useful tool and a means for avo1d1ng trials. How
ever. it the 1dea i8 to have such an appraisal, or the right to 

," have one in the oase of each public purchase of land, then I am ot 
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the opinion that it would not be practical and would not have an 
overall economic justification. 

To sua it up I think we must take into account the increasing 
demands on our courts. The criminal cases have been increasing 
so significantly that available facilities for tbe adjudication 
of civll dlsputes bave been decreaslng at an alarming rate. Here 
we are deallng with civll cases that have priority over all other 
civl1 cases. Anything we attempt to accomplish by way of addit10n-
al judiclal determination of eminent domain matters will have a 
d1rect effect on the balance of all civil trial calendars--wh1ch 
are already backed up with an ever-increasing amount of delay. At 
least that is the way it is here. other urban areas IDUSt bave the 
same probl... For these reasons and because I believe it is econom
ically sound froID the public standpoint, I hope you w1ll duly conslder 
anY substantive or procedural changes that will bring about any 
balance that may be needed to achleve negotiated settlements In the 
nature of the open market transactlons they are supposed to simulate. 
In other words, lf the laws of the market place need chang1ng to keep 
these real estate transactions wbere they rightfully belong, then 
any needed changes should be consldered. There w1ll always be llti
gation in this area but it should not be the framework for the solu
tion of all problems. I hope you will defer consideration of any 
procedures that seems to promise either additional judicial deter
minations of secondary disputes or the possibility of more litigatiou. 

With best regards, 

Sincerely. , 

Richard Barry 

RBIles 
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ElCRIBIT XV 

OFFICE OF CITY ATTORNEY 

CALIFORNIA 

March 13, 1969 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 93405 

SAMUEL. GORLTCK 
CITY A'tTORNn 

ELDON. V, SOPeR 

RICHARD L... SIEQ, JR, 

VINCENT STEP'AHo • ..JR. 
ASSI."'Ams 

MYLE~ M. M,II.TTIltHSON 
OEJOUTY 

Subject: Litigation expenses in condem
nation proceedings 

Gentlemen: 

Reference is made to your memorandum of February 17. 
1969, subject as above. 

We have reviewed your transmittal in the light of 
considerable experience in the field of eminent oomain 
and we are emphatically opposed to any scheme which 
would permit a condemnee to recover attorneys' fees in a 
condemnation proceeding. A large and growing percentage 
of the time of the courts is spent in the trial of pro
ceedings in eminent domain. and in the event condemnees 
could recover their attorneys' fees it would become vir
tually impossible to settle these cases on a reasonable 
basis and much more court time would be occupied in try
ing them. 

With respect to the matter of recovery by defendants 
of their appraisal coses a more plausible case can be made. 
Any such provision would have to be carefully worded so 
as to prevent mulcting of the fisc. 

Several years ago the writer tried one condemnation 
proceeding in which two well known appraisers, acting 
for clients of very substantial means, worked over a. 
period of months to appraise two parcels of property, 
and on cross examination it was developed that their work 
included the making of a survey in which one of the ap
praisers operated the transit and the other was his 
chain man. The aPl'raisers who appraised the same prop
erties for the condemning body did their work, and it 
was thorough, in a small part of the time allegedly spent 
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by the appraisers for the property owners. 

If appraisal fees are allowed to defendants in these 
csses we may confidently expect that the work of the 
property owners' appraisers will be incredibly thorough 
and time consuming and appraisal services for both con
demnors and condenmees will becane more costly. 

We are therefore opposed to any allowance either of 
attorneys' fees or of appraisal fees to defendants in 
condemnation proceedings. 

EVS:lh 

Very truly yours. 

SAMUEL GORLICK 
City Atto~/ 

By &..xJO./~/ 
Eldon V. ToPer 
Assistant City Attorney 
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WATT AND LEVERENZ 

JltEQtNALJ) M. _TT 

1I;A-.1.. .. aV~IIItIENZ 

March 14, 1969 

Mr. John H. DeMOully 
Executive Secretary 
School of Law 

EXHIBIT XVI 

118 wEST SECONO STREET 

CHICO, CAUFOIlNIA 95926 
TI!:~t~HONIt ( ••• ) 3",,3·""e2 

StaI!.ford Universi,ty 
Stanford, California 94305 

Dear Mr. DeMoully: 
Re: Litigation expenses in 

condemnation proceedings 

I appreciate your forwarding me the memorandum and Question
naire concerning litigation expense in condemnation pro
ceedings. 

I have enclosed my response which, as you will note, is only 
partially answered. On the third page I stated why I have 
left some of the questions unanswered at this point, but 
would be glad to participate in any round-table discussions 
looking toward a reasonable approach to determining the 
amount of attorneys' fees or expenses, or a basis for 
determining them, if they are to be awarded to the condemnee. 

It was a pleasure to meet you in San Francisco and I do 
hope I can attend more of the Commission meetings. 

Very sincerely, 

Reginald M. Watt 

RMW:eje 
Enclosure 

-.. : 
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Memorandum 69-57 EXHIBIT XVII 

TABULATION OF QUESTIONNAIRE 

LITIGATION EXPENSES IN CONDEMNATION PROCEEDINGS 

A. Basic Preference 
In a reV1S10n of California law in which jury trial remains basic, 

I would prefer the following approach: 

1. Nonrecovery of litigation expenses (except to the extent 
provided by existing law). 

2. Award to condemnee in all cases. 

3. An allocation scheme based on the ultimate award 

4. A "jurisdictional offer" requirement 

5. Discretion in the court to allow or partially allow 

6. A "two-way street" scheme 

B. Effect on Litigation and Negotiations 
With respect to the existing rule of nonrecovery, I think: 

1. Property owners typically make a "litigation avoidance" concession 
YES 

NO 

IMPOSSIBLE TO GENERALIZE 

2. Condemnors typically make a "litigation aVOidance" concession 
YES 

NO 

IMPOSSIBLE TO GENERALIZE 

-1-

Con- Con-
demnees demnors 

4 

9 

5 

9 

4 

o 

23 
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o 

5 

13 

4 

16 

1 

3 

5 

3 

1 

13 
8 

2 

9 
6 

9 

Both Other Total 

3 

2 

2 

3 

2 

1 

11 

o 
1 

3 
6 

3 

o 

1 

o 

2 

2 

o 

4 

o 
o 

1 

2 

1 

23 

13 

10 

19 

11 

2 

51 

9 

3 

18 

27 

17 



Con~ Con~ 

(B. Effect on Litigation and Ne~otiations~~con't) demnees demnors Both Other Total 
3. It would be illogical to distinguish condemnation proceedings ---

from other litigation YES 4 12 1 0 17 
NO 17 10 10 4 41 

C. Expense Allocation Scheme 
With respect to the allocation scheme outlined in the letter 

accompanying this questionnaire (recovery based on relationship of 
"best offers" to ultimate award), I think: 

l. The scheme would significantly increase litigation. 
YES 5 21 5 1 32 
NO 14 4 7 2 27 

2. Would significantly affect negotiated figures. 
YES 15 12 5 3 35 
NO 4 12 6 0 22 

3. Should be made reciprocal (~, a "two~way street"). 
YES 0 14 2 1 17 
NO 18 9 10 3 40 

4. Should allow expenses to the condemnee to the extent that the 
award exceeds the condemnor's "best offer," rather than exceeds 
the half~way point between the best offers. 

YES 13 7 6 4 30 
NO 4 16 6 0 26 

5. Is impractical because it would require the court to determine 
expenses in many cases. 

YES 6 11 5 2 2~ 

NO 13 10 6 2 31 

~2~ 

• 



Con- Con-
D. "Jurisdictional Offer" demnees demnors Both Other Total 

With respect to the so-called "jurisdictional offer" require-
--.,..- -- --

ment (mentioned in the accompanying letter), I think: 

l. It would significantly increase litigation. 
YES 4 21 4 1 30 

NO 15 2 8 2 27 

2. Would significantly affect negotiated figures. 
YES 14 13 7 3 37 
NO 3 10 5 0 18 

3. Has merit because it is the simplest way of handling 
litigation expenses. 

YES 12 8 9 1 30 

NO 5 10 3 2 20 

4. Would operate capriciously at best. 
DS 4 14 3 1 22 

NO 15 6 9 2 32 

5. If used, should permit recovery of expenses if the award 
exceeds the offer by 

ANY AMOUNT 7 0 2 3 12 

10'1> 11 1 6 1 19 

25% 1 12 2 0 15 

OTHER PERCENTAGE 1 7 2 0 10 

E. Trial Court's Discretion 
With respect to recovery or partial recovery of expenses in the 

court's discretion, I think: 

l. The idea is practicable. 
YES 10 6 5 2 23 

NO 13 20 7 2 42 
• -3-



("8. Trial Court I s Discreti0i.1--co~-;.1 t) 
If used, should be reciprocal behleen condomnor and condemnee. 

YES 

NO 
I 

3. Should apply to taxable costs, as well as litigation expenses. 
~S 

NO 

4. Should be implemented by requiring the parties to make a specific 
"best offer" to aid the court in exercising its ciiscretion. 

F. Binding Court Determination of Attorney Fees 

YES 

NO 

In condemnation cases in which the court might determine the amount 
of a reasonable attorney's fee to be paid by the condemnor to the con
demnee, the amount determined should be binding qpon attorney and client, 
their contractual arrangement notwithstanding. 

G. "Independent Appraisal" 
With respect to entitling the condemnee t9 an "independent 

appraisal" (as outlined in the accompanying letter), I think: 

1. This is a "fair" imposition upon condemnors. 

2. Such appraisals would frequently be demanded. 

YES 

NO 

nS 
NO 

YES 
NO 

-4-

C"::'l1"~ C')-L"' 

uemnee ~_; dl~!Yi~1("\j . .'G 32·0 ~1l ot:,-,:?:. r~",,-/:, l. J. 

1 17 1 2 21 

19 
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13 

18 
4 

6 

17 

17 

5 

18 
4 

5 

14 
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19 
4 

17 

9 

7 

18 

22 

3 

11 

7 

5 

8 

4 

3 

9 

12 

1 

13 
o 

2 

3 
1 

4 

o 

2 

2 

3 
o 

4 
o 

37 

32 
26 

49 
12 

28 

37 

39 
24 

57 
7 



:G 0 
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"Independ(~nt Apvr3..i~~GJ.rr_-cu(j I t) 
3. Entitlement to such an apprai.sal "ould 

negotiation practice and negotiated 
significantly affect 
figures. 

YES 

NO 

4. The expense of the appraisal should be borne equally, rather 
than imposed upon the condemnor. 

YES 

NO 

5. Either party should be entitled to have the independent appraiser 
called as an impartial expert witness. 

YES 

NO 

6. The judge should be empowered to call the independent appraiser 
sua sponte. 

YES 

NO 

H. General Comments on Problem 

See exhibits attached to Memorandum 69-57 

-5-

CO;1- Con-
c.~enmee dcmnm' 
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21 

13 
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12 

10 

14 
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21 
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18 
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13 

11 
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13 
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10 

13 
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1 
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o 

Total 

45 

17 

26 
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14 

36 
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