# 65 4/29/69

First Supplement to Memorandum 69-51

Subject: Study 65 - Inverse Condemnation {Interference With Land Stability)
Time did not permit the Commission to consider Memorandum 69-51

relating to interference with land stability at the April meeting and we will,

therefore, take up that memorandum st the May meeting. In connectlon there-

with, the staff believes that the attached Note dealing with lateral support

may provide additional valuable background.

It may be noted that the Restatement of Torts makes no attempt to deal

with the more difficult problems connected with lateral support. The
Restatement merely provides absolute liability for the withdrawal of "natural
necessary lateral support.” Thus, the excavator has an absolute duty to
provide lateral support for asdjacent land in its natural state. DMoreover,
this duty extends to improvements on adjacent land that are damaged by a
subsidence that would have occurred if the land was unimproved. The
Restatement makes no provislon concerning damage to improvements where the
weight of the improvements contributes to the subsidence. No attempt is
made to provide notice, to permit entry to cure, to allocate the expense of
cure, and so om.

Respectfully submitted,

Jack I. Horton
Associgte Counsel
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Taterad S'L'f.pport

Almost every s with an excavation, and
many still end with a Lm sit. Bailding mspection yf?'mcs and
modern e:*gnwcr-pﬁ" rechniques have gv ¢ far tooward elimimating
the mmrds te HHe and proparty involved 1 the ;,-e'(.h?(-n\ of “Jateral
support.” The enginecer lias mcthods ot hand sufficient to protect
a skyscraper when an .@J went excavanon ti'u-‘cat ""5 its founda-
tions. But the question of who is ¢ bear the cost o f protection—
builder, adjonnng ‘.ammx-n:;r, ot bothi—1s one far whicl the law
has yet to supply a satisfactory answer. Although statutes or city
ordinances have replaced U ¢ common law in almost all }unsd.r—
tions, the change generally has meant ouly the sithstituiion of ane
rule of thumb for another.

,
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T Trr Propten
Surface land and the structures ¥ supoorss constituie a vertical
load upon the sail bencath. Under this load, the su’r;rﬁi in turn
excits Jateral prossure against the adjsining o carth. Tt is the resist-
ance which this adjoining carth affords o such pressure Ihat is

- termed “lateral supsort”
1

Excavation may cansc the sinking of adjacent la and in any one
of several ways, Most common, puhma, is t’m cave-in” When
the excavator removes earth from plot 4, he deprives 5 the adjﬁccnt
plot, B, of lateral suppest. Tn less the sides of the excavation have
been braced to withstand the latesal pressire exerted by the sulb wsail
of plot B, they may give way wnd canse scetlement 6 of the adjacent
surface area.”

A amtlar type of subsidence may occur when the excavator en-
counters water-bearing soil below the sugface of the ground. In
the attempt to pump out the water, greit i.t.Lmhtzu uf sand are
sucked into the hole ¢ m,‘ aliy Fﬂ‘?xw o Jarge areas are
undernuned, with consequ o m.]mzur%g structures.

1. Ranclall, Laresal Senport of Fe ot Vngtacer, Moy, 15951,
o 11, 13

2. Blemmiveros, Puipvmss 0
gadarn arising from tus e of su
53, Z56 NW. kU Ll)} ,l Mawder y N
(S.sp Ct. 3946). A sieadar elflect, nat o be
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. 209 Aiche
Y524 318
al of lateral suppiert,
nping oneratiens. As

s, anid agan, seuds-

10y




()

L

Dec. 1953] LATERAL SUPFORT tes
A third type of soif movement resulis from the “heave™ which
typically cceurs in the bottam of an excevation. Whenever @ hole
is opened up, theze ds a tendeney for the ground in the botton of
the excavation to rise.
This effect 1 moat Bkely to cecur wiith deep, wide holes underlnin with
soft clay, because the bonks of the hele constitute an unhalunced load
on the underlying strata nuar the edge of the hole, oL L Tt is impassible
to preveat the lateral movement of the soil which ocours below the leved
of the excavation, and in rurn the resaizing heave of the botsom of the
hole. The ascompunying sceloment of the vpper adjacent ground
surface is thercfore unavaidabic®

How the “carcful” excavaror will mect the threat of these con-
tingencies depends almost eatirely ou the conditions of the job at
hand—the character of the sofl, the Joad which it carrics, the ex-
cavation depth, its proximity to adjoining structures, and ciimatic
condirions. Under cortain circumstances merely bracing the sides
of the cut may be sufficienr. Other arcumstances may necessitate
the pouring of a reinforced concrete retaining well, or, where the
excavation threatens to undermine the foendations of the 2djoin-
ing structure, the pouring of addirional {octings. The development
of the sciznce of soil mechanics hevrs promise of increasing the
predictability of the bearing qualuics of soi, and subsurface ex-
ploration is coinmon praciice today.!

While engincering science has developed adequate raethods of
protection, their cost is oftcn exteetacly high. Thus in many in-
stances it nyay be not only impractical but 2bso unsound as a matter
of social policy to impose the fed! burden on cither the builder or
the adjoining fandlowner. The large number of reported €ases is
a measure of the frequency with which builders are rempted to cut
corners in providing protection to adjacent structures. But cases
have also reached thie covrts in which building owners, discouraged
by the cost, have refused to take meusures pecessary to prevent cal-
lapse of their own structieres”?

The cost-of-protection problem takes on a critical aspect as re-
zoning becotnes prevabent ard new butidings are begon nest to
older structires. Age and often inferior foundztions may make

Y supraaoe 1, a0 13,

4, HunrioTow, of. if saprd ote 2, at 105,

5. See, £.g., Braco v, Hamack, 206 Minn, Sy2, 269 N, BS3 (1950), 50 Yarx L)
1125 {1941},




()

106 STANFORD LAW REVIE; [Vel. 6: Page rog

these structures mcecdlngl}r difficult to pmmt. Similarly, the
prob!{:m i3 CHLﬂ’g"d as cities spread out inte “secondary land”—
marginal land on slopes where permanent excavations are neces-
sary to provide adequate footings, and land in arcas where the
lateral stability of the ground is less than in more desirable building
sttes.”

The conflict of social interests evoked under these circumstances
is clear. Urban society demands protection for existing structures,
and, at ihe same time, secks o enceurige new construction to meet
expanding needs. The artemnp? of the common law 1o resolve the
conflict in terms of the “nztoral” rights of land owsnership was’®
patfmti y inadequate to the demands of urban dev clopraent, Thus
it was nevitable thar legislatures should cventually pre-cmpt the
field i an effort to pr 0\"dL a more workable sclution.

. T Coneran Lave

The Jaw of lateral support found its Leginnings in the rather
off-the-cuff remarks of an carly commentrror, He stated that the
right of a landewner to the support of bis Iand was absolute, so
long as it remained in its natural sate; if 1=1;§3rm'cmcnfs were

J
added, however, there could be no recovery for damage to build-
ings or Jand occasioned by an adjoining excavation.® For two cen-
tries courts reiterated these propesitions witheur questioning theis

validity*
Support of Land

The doctrine of on absolure nght te the support of Jand o its
“ratural state” falled mﬁ \u}, 1c'z*1} ittothe :csm:ncm—inw scheme

6. Sce Tritzi v. Costa, 2%6 Mass, 24, 4 NUR.2d 017 (1936).

7. The Butlding Inspecier for the City of Qakland, Cobsforme, stated that “dewn in
the heart of the iy, the bigper contractors are folly aware of what they must do. 1o the
B seotions where s availabic the anty fnd 58U for sondennal constraction, we are en-
Count"l’iﬂg soms misunderstanding, and even ctempts to avoid the implicatuns of the
law. . . . Wis only in the Yost teenty years or 56 that Foundation and seil nxechanics have
rca:cwcu any attention o a big way in this country, and now that 3 greag desl of ::mj,wﬂ
land must be wsed, 1t 3 bcm'nmn' an increasing problem.” Lewter of Augusy 17, 1953,
from Miiton P. Kerchel, Balding !nspcu{_’, Oukland, Catifornia, on file with the S:anjorrf
Law Retiear,

2. 2 Rorr. Avn. 364 {1668}, An cadlicr case granted recovery to the owner of a
buliding which had subsided as a result of the digmng of & ntlghb\l' but the facts are
sperse, end the reasening 3s not reported. Slingsby v, Barnard, ! Rolle 430, B1 Eng. Rep.
586 (K.E. 1616)

9, For a refatively pecent application of this reasoning, see Gity of Quincy v Jones,

76 i1, 231 (1875),

—
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of intercsts in land. Siuce the rlgf t to the support afforded by ad-
joining land was a ANPISSCSTOL ‘} interest, 1t was looked upon s an

easernent in that Jand ** Being a “navaral™ rlgnt, it required neither
grant nor presciiption for its creation. Morcover, since it was an
easement for support, the statuie of Emitations ran frons the time
that the support was removed,” While the plainuff could sve at
any time thereafrer, actual subsidence might not occur until after
the statatory period had rure But if he brought his action before
subsidence had occurred, lic not only feund himself Bmtied 1o re-
covery of noininal daevages by difficultics of proof, but he was also
foreclosed from bringing fut.uzc actions in the event that an up-
forescen subsidence did seenr’ The thicory was that prospective
dannyf-s were his for the asking in the original suity” despite the
obvious § nnpossm- uy of proof,

The incongruity “of these results eveniually forced o departure
from the doub ful togic of the easement theary. Although the

o
courts continvied to talk 1 casernent ters, the J’.dm wner's interest
in Iateral support carne to he regarded as a sight “to the m*mnf'j

of the suppnr ted Tand," Suneth L “integriny” was de stroyed d only
by actual subsidence, damage bacamne essential to a cavse of action
Accordingly, the statnte of Hiitations rap from the tme when the
damage occurred)!” and sacecssive actiong wers mantainable for
subscquent subsidences resulting from the seme excavation. 7 Proe
spective damages, however, conld no longer be 1o covered even
theory™

L{;gica!:i}: applied, the right "o the intepiiny of the supperted
fand” doctrine would have ".lua.! tid c:““!t:h fir shsoluie ubility
of the caeavator for dusage to .afi *?m[;g lanel" Since Fnsuppari-
ing land was re longer regarded as being - subjected 1o a “natural
servitude,” II'LSpilﬁ wcml i ot lie and the excavator shoukd have

13, See Losce v, Buc‘amm ;‘l MUY, V6, AT l!“UJ

. Nicklin v. Williame, 10 Fa 259, 267, 50 Yog. Rep, 490, 444 F18547,

YE, thid.

13, Fbid,

14, 4 Restarenent, Towrs 185-86 {1939).

15, Church of the Boly Communion ¢, Peicrsor Ferenion B R, 56 ML, 218, 4% Ad.
1030 (19013,

16, Lodlew # Hudion River B, £ Lane, 128 (NY. 18723 Smith v, Scanle, 18
Wash. 484, 51 Pac. 1057 {1835).

17. Crumbic v. Walkend Local Board, 118411 1 Q8. 532,

18, Schuliz v, Bower, 5% Minn, 493, 59 NW, 631 (1874,

19, Sec note §4 supre.
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been liable only if negligence or intent to cause harm was shown.
However, the doctrine of absolute liability prevailed; it continues
in force today throughout the United States and England.®

Support of Buildings

The attempt of the common law to adjust the social interests
involved in the problem of lateral support on the basis of the “nat-
ural” rights of jand ownership led to an early denial of protection
for buildings.™ This denial was preinised on the assertion that one
could not restrict his neighbors in the free use of their land by
artificially altering his own property.™ Courts also rationalized
the result in contributory negligence terms; the building owner
could not complain if his structure collapsed into an adjoining
excavation for it was obviously his ewn fault for building so close
to the property line.™

Doubtless this position caused courts little embarrassment in a
day when heavy, multistoried structurcs were comparatively rare,
or at least seldom built in close proximity to the smaller structures
that characterized the urban centers of fifteenth-century England.
But such reasoning could not prevail long against the growing de-
mands of urban development.

The first inroad on the early rule which limited protection to
land in its “natural condition™ took the form of the prescriptive
casement.” The “lost grant” fiction soon gave way to a statutory
prescriptive period,™ and it beecame established that a building
which had stood for twenty years had earned the right to lateral
support from adjoining land.

However the incongruous results which followed from literal
casement theory forced the same doctrinal depantures as had oc-
curred in the law relating to support of land. The practical neces-
sity of providing the building owner with an efhcacious remedy
prevailed over the attempt to make the incidents of his right con-

20. Gorton v. Schoficld, 311 Mass. 352, 4§ N.E.2¢ 12 (1942); Home Brewing Co.
v. Thamas Collicey Co., 274 Pa. 56, 117 Adl. 5492 {1922); Prete v. Cray, 49 RI. 209, 141
Atl, 609 (1928); Dardey Main Collicry Co. v. Mitchell, i1 App. Cas, 127 (1886).

21. 2 Rovx. Ams, 565 (14668).

22, See Smith v, Martin, 2 Wms. Saund. 393, §5 Eng, Rep. 1206 {K.B. 1684).

23, See City of Quiney v, Jopes, 76 W, 231 {I1875).

24. Sce Stansdl v Jollard (1803}, cited In 1 SEawyN, ABRIDGEMENT OF THE Law oF
Wiss Prans 457 (7th Am. cd., Fisiy, 1857,

25,2 &3 W IV, . F) (1832-33),
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sistent with settled property law. Speaking of that right, Lord

Blackburn was forced to remark pointedly,
[W]hether it is 1o be called by one name or the other is, I think, more
a question as to words than as w things. . . . That though the right of
support o & building is not of common right and must be acquired,
yet, when it is acquired, the right of the owner of the building to
support for it, is precisely the same as that of the owner of fand
sapport. for-it.3*

The English view of the building owner's right as a prescriptive
easement has received virtually no support in the United States.™
A cause of action can hardly be said to arise mercly fram the pres-
ence of a structure on neighboring land. Thus the theory runs
counter to prevailing notions of the basis for the aequisition of pre-
scriptive rights. Moreover, as a practical matter, the theory affords
little protection in rapidly growing communities where new build-
ings may outnumber old ones.

As an alternative to the prescription doctrine, some courts, not
all of them carly English, granted recovery for injury to buildings
as part of the measure of damages.® It was held that, if the excava-
tian was such as would have caused collapse of the soil even with-
out the added weight of the building, the excavator was liable with-
ot fault for the total damage sustained to both land and building.*
Apparently recovery was predicated on the favorite principle of the
csmmon law that one is held to have intended the “natural and
probable conscquences of his act.”™

The first scmblance of a rational common-law approach to the
problem of lateral support appeared with the establishment of
negligence as the broad basis of liability in the ficld of tort law.
The principle of “due care under the circumstances™ quickly re-
placed the mechanical and rigid property doctrines which had gov-
erged the liability of the excavator in respect to adjoining struc-
tures™ Today, under both decision and many statutes, negligence
isthe standard of protection for existing structures. The excavator

26. Dglton v, Angus, § App. Cas. 740, 809 (1851).

. 2%, Bz, Sullivan v. Zeiner, 98 Cal. 346, 33 Pac. 209 (18%93); Gilmore v, Driscoll, 122
Mass. 199 {1877}y dictum, Carpenter v. Bchiance Realey Co., 103 Mo. App. 430, 490, 77
S.W, 1004, 1007 {1903}, )

28, Xg., Prete v, Cray, 19 R.I, 209, 141 A, 609 {1928).

. Ihid.

3. I ar 211, M) Ad, ar 612,

3L. E.g., Moor: v, Andenan, 5 Boyee 477, 94 Ad. 771 (Del. 1915): Sibmare v, Dris-
ondl, 122 Mase, 199 (1877},
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who negligently deprives land of its lateral support becomes liable
for the harm that results both to the Jand and to the buildings upon
it. Bu, absent fault on the part of the excavator, the burden lies
with the adjoining owner to protect his structures.”

What constitutes negligence in the lateral support context will
vary, of course, with the particular circumstances of each case. The
test is the same as that applied in determining the reasonableness
of the defendant’s conduct in other fields of activity, although the
great socia} wtility involved in the improvement and utilization
of land may often influence 2 court’s determination of the reason-
ableness of the excavator’s conduct. It is interesting to note, how-
ever, that the required standard of care appears to have become
stricter in recent times.” Ultimaiely, the advance of enginecring
scienee may balance out cntirely the influence of the policy for im-
provement of land upon the legal styndard of care. By providing
the excavator with inexpensive methods that obviate what are today
often necessary risks to adjoining structures, engineering science
may render the creation of these risks unnccessary, and thus a-
reasonable,

While it is difficult to generalize with respect to the question
of what constitutes negligence, certain acts have often been held to
furnish strong evidence of negligence. The failure of the excavator
to notify the adjoining landowner of his activities, and to provide
him reasonable opportunity for protecting his premises is generally
regarded as evidencing lack of duc care.” Similarly, assuring the
adjacent owner that the excavation will be carried out in a par-
ticular manner, or to a particular depth, when it is acewally carried
out differently, may result in Liability for damage to structures.”
Depeading upon the circumstances, it may be negligent for the
excavator to leave the sides of the cut unbraced over long periods

32, RestavEMENT, Toxts § 819 (1939); sce, £.8+ 57 Lotns Buwing Cope § 47-2.
(This building code, and others hereafter cited were tn offoct as of Scpiaiaber 1953.)

13, Compare Charless v. Rankin, 22 Mo, 556, 575 {18563, sirh Bissell v. Ford, 176
Mich. 64, 72, 141 N.W. 860, 864 (1913). tn Charless 9. Rankin, the court said, "[T]he
law docs not exact of him {the excavator] the samie forbearance and care and expense for
the seeurity of his neighbor’s propenty that he would have found it for his interest to have
taken for his own.” Later, in Bresell . Ford, the court said, “If there were two ways in
which defendant Ford could mzke the desircel improvements on his land, one of which,
with the vse of reasonable care and skill, would not injurc plainniffs’ premises, and another
methad which bicked skill 2nd care, which would result in injury to them, it was clearly
his duty 1o sclect the former,”

34. Bomaparte v. Wisernan, 89 Md. 12, 42 Ad. 518 (1899); Gerst v. 5t Louis,
185 Mo. 191, 84 5.W. 34 (1904); Schultz v Byers, 53 M.LL. 442, 22 Ad. 514 (1891),

35, Larson v. Metrapolitan Strect Ry, 110 Mo, 234, 19 820, 416 (1892).
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of time,™ to open the entire excavation at one time when it would
have been possible and safer 1o dig in scctions,” or to fail to shore
up the adjacent structure when it is endangered.®

The principles of contributory negligence have only limited ap-
plication to lateral support. The excavator generally must take the
plaintiff’s building “as he finds it,” and its structural defects or
state of dilapidation will not bar the owner’s recovery unless the
awner himself has neglected to take such precautions as are reason-
able under the circuinstances® Here the issue of whether the
owner had notice of the excavation and reasonable opportunity to
take protective measures is decisive,® Unless the excavator has
provided him with notice, or the owner can be said to have had
actual knowledge, the weakncesses of the stracture will be regarded
as a condition which increases the standard of care required of the
excavator.

The scope of the “independent contractor™ defense has also been
limited. Whilc the defense has been successful an occasion,* some
means of circumventing it is usually found. Most commenly the
project is said to be an “inherently dangerous” one, creating a “non-
delegable” duty.® Thus both the contractor who docs the excavat-
ing and the owner of the land on which the project takes place are

.commonly held Jiable. The fact that the owner was appraised of
the contractor’s plans and exercised rights of supervision during
the course of the excavation may impose liability upon him as a
joint tart-feasor cven absent the nondelegable duty.**

Application of tort doctrines in the field of lateral support al-
lowed a much more flexible adjustment of conflicting social inter-
ests than was possible with the ancient property concepts. By impos-

1335. Rapdall, Lateral Suppor: of Bustding Foundations, Midwest Engincer, Nov. 1951,
p 13

37. Jones v, Hacker, 104 Kan. 187, 178 Tac, 424 (1919} (no ncpligence); Gildersleeve
v. Hanumaond, 108 Mich, 431, 67 N.W. 519 ([596) {ncghigence)t Larsen v. Mewropolitan
Street Ry, 110 Mo. 234, 19 SW. 416 {1692} {negligence].

33. Harshorn v. Tobin, 244 Mass, 334, 138 N.E. 505 (1923) ({ncgligence); Horo-
wita v, Blz;. 193 Mich, 493, 160 N.W. 438 (1914} {00 negligence}. Soc RESTATEMENT,
Tewrs § 819, comment ¢ {19395,

39, Resraremexr, Torts § 819, comment g (1939).

40, Huber v. H. R. Dauglas Inc., 94 Conn. 167, 105 Atl, 727 {1919}; Swockgrowers®
Bank v. Gray, 24 Wyo. 18, 154 Pac, 593 (1915).

41, Cooper v, Altoona Concrere Construction & Supply Co., 53 Pa, Super, 141 (1913).

42. Sec Myer v, Hobbs, 57 Ala, L7S {1876)1 Somith v, Howard, 200 Ky, 249, 256
5.W. 402 (1923); Neumann v. Greenleaf Real Estate Ca., 73 Mo, App. 326 (1898).

43. E.g.. Law v. Phillips, 68 $E.2d 452 {W. Va. 1951); scc Bohrer v. Dienhart Har-
ness Go., 19 Ind, App. 489, 49 N.E. 296 (1598).

44. Wharam v. Investment Underwriters, Tnc., 58 Cal. App.2d 345, 136 P.2d 363
(2d Disc. 1943),
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ing a duty of care on the excavator with respect to adjacent struc-
tures the law took a large step toward distributing the burden of
protection. But the attempt to resolve the problem in negligence
rather than casement terms, while it yielded results more satisfying
to notions of justice and sound policy, made the situation of exca-
vator and adjoining landowner legally unpredictable. The lines
drawn by the eatly courts were arbitrary ones, but they. were “clean-
cut” and thus easy to discern. The principle of duc care under the
circumstanices, on the other hand, with its highly relative “risk
against utility” approach, offered few guides to those sccking to
avoid a lawsuit. Somc affirmative measuce of their respective rights
and liabilities was necessary.

IIL Brocuration ny Statores AND OROINANCES

Only about one-fourth of the state legislatures have cnacted
statutes dealing with the problem of Jateral support.” County and
municipal ordinances on the subject, however, arc almost universal
and undoubtedly govern most of the building done in the United
States today.” The statutes and ordinances £alf into three groups:
(2) those that codify the common law and add minor embellish-
ments, such as making the failure 10 give notice negligence per se
and requiring a certain period of time between the giving of notice
and the beginning of excavation;”” (2) those which impose abso-

45, The indices to the various state statotes under the tiles "laterad support™ amd
“excavation” yield Tegislation on this matier in only clzsen states. Car, Crv. Cong § B32
{Deering, 1949} (for an aaulysis, see Comient, 20 Carie. L. Rev, 62 {1931)); Ga. Cobr
ARs §§ B5-1202, 85-1203 (1933); Inauo Copg Asw. § 535-310 (1949); lir. Axw, Srar.
121, § 1562 {Cura, Supp. 19513 {this strtule deals only with excavations adjoining
strects); Ky, Rev. Srar, § 381,440 (1933) (he Renwucky starute applics only to citics
of the hist cluss, which include only Louiselle); Micrn Conte. Laws $8 554.251-254
{1348); MonT. Rev. Copes Axw. § 67-714 (3947); N.J Srar. Axw. §46:10.1 {1940);
Gitg Cone Axn. 4§ 3742, 3783 (19400, Okrs. Stan un 60, §5 49(13), 66 (1951); Pa.
Srar. Awnn. tit 53, § 2656 {1931) (the Peansyivania stalete deais only with cxeavations
adjoining streets}.

46, Mo, 50 ALR, 486, 519 (1927),

47. An cxample of an ordinance codilying the comimon law with sbight changes is
that wsed by the City of Sr. Louis: “An owner propoting o excavate on his own land to
an clevation belaw the Foundation of a suucwree on an adioining lot amd 50 near such
structure as to endanger it shall nowfy the owner of the adioining tot and shali afford him
a reashmable opportunity o protect his property. The nence shall be made in writing and
shall b delivercd to the owner of the adjoining lot at least seven «ays belore the excavation
is extended 10 2 hazardous depth, The notice shall state the location, size 2nd depth of
excavation proposed and the date upon which it is intcpded to commence the exteasion of
excavation to hazarduus depth, and 2 copy of the netice shatl ke Aled with the Buildiog
Commimioncr. Such netice having been so served and so filed, the owner of the adjoining
lot shall protest and keep safe the structure thereon at his even expense.

“Amowner of an adjoining lot notificd s pretcct a structure thercon from damage
by reason of a neighboring excavation shall be permitted to enter the lot to be excavated
and shalf be permitred to occupy it for such length of time 25 s required to make safe the
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lute liability for the fatlure to provide lateral support for build-
ings;* (3) those which provide for an apportionment of the cost
of protection between the adjoining landowners.*

Footage-Depth Ordinances: A Solution?

The apportionment-type ordinance is by far the most common.
Many counties and citics which utilize it have developed their own
regulations, but the majority use one of a number of “mode}” build-
ing codes.” These codes embody largely similar provisions regard-
ing lateral support for buildings. Al provide for apportionment of
the burden of protection on the basis of the depth of the excavation.
Section 2801 of the Code of the Pacific Coast Building Officials
Conference is typical and thus bears examination.™

sruciiee; and one o entening and occupying the property of another shall protect the
Jand, premises anel structures thercon from damage by reuson of such entey.

“If the owner of an adjoining lut is notified as requited above to protoct 3 structute
thercan from damage by reason of a neighbanng exeavation bue faits cither to observe
such notice or to make the structure safe within a reasonable tiue, the Building Comumis-
stoner may tondomn the strectnre and order its removal of repair i 1o kis Judgment the
structure will be rendered unsafe by reason of Ui excavstion deserilied in the Dotive”
81. Lowns Buiteixg Cook § 47-2.

48, A typical onlinance imposing sbsolute Lability is that of Elmira, New York:
*Whenever an excavation for buildings ar other purposes shall be carried below the curh,
the person causing the excavation shall at all times, if acconded the necessary liccnse to enter
vpon the adjoining property, and not othersvise, at his owa cxpense preserve any adjoining
ar contipuows wall, structure, yard er bank of earth ar rock from injury in aay approved
manner so that the said wall, structure, yard or bank of carth or rock shall be practically
as safe a5 helore such excavation was commenexl.” Bowmxe Cove or Tuk Ciory of
Eraszina, Part 11, § 13,2,

A simpler ordinance to the same effect is that of Canton, Chio: "o building shatl
be ercercd in such a manner as to enlanges the salety of Whe foundation or supeestructere of
an adjoining building.™ Letter of Aug. 19, 1953, from Lloyd Davis, Inspector of Build-
ings, Canton, Ohin, on file with the Stunford Law Review.

49, For an example of the third tpe of ordimance, see the Unirory Cope oF Tie
Paciric Coasy BuiLbing Orriciais Conrerkxce § 2801, reproduced at note 51 safre.

50, The Southern Building Code is wsed by aver 500 communities including Tulsa,
Okla., Knoxville, Teag., Nashville, Tenn., znd Norfolk, Va. Letter of Scpt, 14, 1953,
from M. 1. Clement, Director of the Southern Building Code Congress, on file with the
Stanford Law Rewiew.

The suggested code of the Navional Board of Fire Underwriters, published initially
in 1905, was the first model building code, It has undergone periodic revision since that
date. The code is now in use in aboul 500 communitics. NBFU, Communries WmchH
Have Avortep the Natiowar Ruinike ok ov re NEFU or Have s Cone Bassp
Laxcery on vve NEFU Cong (19523 (mimes),

The Pacific Building Code was first propesed in 1927 and has gone through periodic
fevision since thar Gme, UsiFonas Cong oF ToE Pactric Coast Buitorse Orriciacs Cox-
FEmExCE 14, The code is now estimated to be in use by over 600 communitics.

5L “Excavations for buildings and excavations accessory thereto shall be protecied
and guarded against danger to hife and property. Permanent excavations shall have tetain-
ing walls of mosenry or concrete of sufficient strength to retain the eubankment wogether
with eny sarcharged loads, No excavation for any purpose shall extend within ong fool
{1’} of the angle of reposc or natural slope of the soil under any footing or foundation,
unless swch footing or foundation is first properly underpinncd or prewecied against
scttlement.

“Any person making or causing an excavation to be made to 2 depth of twelve feet
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Fis. [.—Sincc the foundation of building C already excecds the statutory depth, the
horal rule is that any expense of support miust be borse by the party constructing build -
ing B. The expense of extending the foundation of building A to the statutery tlepth falls
upon its awner. Beyond that point, the burden falls upon the excavator,

Diagram rcprinted through the courtesy of Midarert Engineer.

The first paragraph of the model ordinance provides that ex-
cavations shall have “retaining walls of masonry or conerete of
sufficient strength to retain the embankment together with any
surcharged loads.” The absolute common-law duty of the excava-
tor to provide lateral support for adjoining /and is expanded to
include the support of the land “together with any surcharged

(12') or less, below the grade, shall protect the excavation so that the soil of adjoining
propenty will pot cave it or scttle, but shalt not be liable for the expense of underpinning
or exwending the foundation of buildings on adjoining propestics where his excavation is
not in excess of twelve fect (12°) in depeh, Before commencing the excavation the person
anaking or causing the excavalion o be made shabl notify in writing the owners of
adjeining buildings not less than 10 days belore such excavation is to be made that the
excavatiun is to be made and that the adjuining buifilings sheuld be protected. The owners
of the adjoining properiics shall be given acecss to the excavation for the purpose of
protecting such adjoining buildings.

“Any person making or ravsing an ¢xcavation ko be made cxcceding twebve feet (327)
in depth below the grade, shall protect the excavation so thar the adjoining soil will not
cave in or sctle, and shall exwend the foundation of aoy adjolning buildings bdow the
depth of twdve Feet (12"} below grade at his own expense. The owner of the adjoining
buildings shall extend the loundations of his buildings to a depth of twelve feet (527}
below grade at his own expemse as provided in the preceding paragraph.” Usirorm Cooe
oF THE Pacwic Coasr BuiLbing Ovetcrars Coxprpevce § 2801, The “angle of repose™
seferred to in the first paragraph is the angle at which the soil must be left in onder o
support buildings in their natoral usshored condition, This angle is wsually about thirty
degrees but will vary depending on the consistency of the zeil.
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loads,” icc., buildings. The paragraph also sets up 2 standard of
case for the excavator who proposes to dig within a certain distance
of adjacent foundations.

The second and third paragraphs of the ordinance allot the
expense of extending the ferndations of an adjacent structure ac-
cording to a footage-depth measure of twelve feet. The excavator
remains under his primary duty of providing support for both the
sail and the loads upon it by means of a retaining wall. However,
where circumstances make it necessary to pour additional footings,
for example where the excavation extends to the property line, the
burden of extending the foundations of adjacent structures below
twelve feet falls upon the excavator. 1f the depth of the excavation
will be less than twelve feet, the adjoining building owner has
the duty of carrying his foundation down far enough to protect
the building from scttlement.

Ordinances using the footage-depth rule as a basis for apportion-
ing the cost of providing additional footings for an adjacent struc-
ture vary as to the depth at which the burden will shift. The ma-
jority use 2 nine-, te-, or twelve-foot depth. The practical con-
sequences of the footage-depth rule are difhcult o gauge. The
depth to which foundations must be carried depends on 2 anmber
of factors: the space requirements of the building, the loads which
must be carried, the character of the foundation material, and cli-
matic conditions.”® While Jarge industrial and commercial struc-
tures may require deep foundations, the majority of buiklings rest
on footings much shallower than the footage-depth marks set up
in the ordinances and statutes.™ Yet only rarcly do such regula-
tions make any distinction among the various types of structures
erected within a city.™

The chief virtue of the apportioninent-type ordinance, then, is
its ease of administration. In this respect, it remedies the major
weakness of the common law negligence test. Aside from certain
technical ambiguities,” the regulation gives adjoining landowners

52. Husmixstox, Bunpivg Coxvrrverion 103 (2d <d. 19413,

53. This information and other factual data was procured through intervicws with
contractors, building officials, and the vechnical advisor of the Pacilic Coast Buikding Officials
Conference Code, during the manth of Scptember, 1953,

54, The Building Codc of the City of Grand Rapids, Michigan, makes such a dis-

" tinction. The dividing line 1s six fect in the construction of dwellings, and thirtecn foct
in the construction of business buiklings. Grawp Rarips Bunoivg Cone § 161{c).

55. For example, ordinances vary a5 to the poimt where measurement is 1w begin.
Many measure from the surface of the pround where the excavation mects the property
Enc; others mossure from the curb height where the property line imtersects iv In the
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fairly definite notice of the extent of their duties. But in so far as
the footage-depth rule purports to allot the costs of extending
foundations on a rational basis, it falls short of the mark.

The excavator must extend adjoining foundations below twelve
feet. However, if the excavation is no decper than cleven feet,
eleven inches, the adjoining owner bears the cost. The rule prob-
ably reflects a nomber of considerations. As a matter of policy,
property ewners should be required to provide adequate founda-
tions for buildings which they erect—“adequate” not only for their
own protection, but also for the usages of the community, On the
other hand, there is little justification for requiring the property
owner to assume the costs of protecting against extraordinarily deep
excavations. It may not be unsound to assume, furthermore; that
deep excavations are commonly part of a large economic venture,
the propenents of which will ordinarily be in the better position
to assume the extra costs of protection.

The difficulty with this reasoning, of course, is the fact that
these considerations apply to the excavation which is eleven feet,
eleven inches decp as well as to the onc which extends past the
twelve-foat mark. The argument that “the line must be drawn
sorewhere” fails to take into account the possibility of drawing the
line in a different way. The need for standards sufficiently definite
to provide for “fair warning™ and for efficient administration does
not necessitate completely arbitrary standards. Fer instance, the
cost of protection might be apportioned according to the relative
market values of the existing building and the new structure. This
would require an appraisal in place of a tape measure, but would
seem to involve benefits commensurate with the added degree of
complication.

Enforcement of Statutes and Ordinances

Statutory regulation of lateral support involves the imposition
of both penal and civil sanctions on recalcitrant property owners.

latter case, what is 1o be denc if there is ne curb? Could onc measure from the gutter line
instead of the curb? What if there s no strect at all? I the propenty line suns through
an entire bleck, thus imersceting two curbs at different Jevels, which is 1o be wsed? A
simnilar problent arises when the excavator's lot and the lot of the adjoining building
moct back-to-back, 3o chat the cxeavation is referred to the curb of one street and the
building to the curh of another. The National Building Code of the National Board of
Fire Underwritcrs meets this problem by providing that if the buitding is properly referred
¢o a curb of higher lewed than the excavation is referred to, the cost of shoring the difference
shall be shared by the partics. Narrosat. Bunnixg Cons oF vHE Natiovar Boamn or
Fiee Usipurwrrrens § 907 (d) (1949 od.}.
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The ordinances commonly make violations a misdemeanor punish-
able by Aine or imprisonment or both.® In addition, some statutes
expressly provide that a violation will constitute ground for a civil
action,” Even where the ordinance is silent on the point, however,
the courts generally regard a violation as negligence per se.”* Both
the plaintiff and the hazard which materialized to cause harm must
come within the scope of the risk against which the enactment
was designed to protect™ Injunctive relief may also be available
where a violation threatens scrious harm.*

A related problem of enforcement ariscs in cases where the
building owner refuses to protect his structure. Under the typical
apportionment-type ordinances adopted from the model codes, and
under sorme state statutcs, the refusal will constitute a violation re-
sulting in both penal and civil liability. The regulation may make
additional sanctions available against the building owner, Some
ordinances provide that in the event of the owner’s refusal, the
building inspector or cven the excavator may order the work done
and charge the cost to the owner.® In the absence of such pro-
vision, some courts have denicd recovery to the excavator who is
forced 1o assume the burden in order to proceed with his work.®

Validity and Interpretation

Although Jocal regulation of lateral support is today almost
universal in this country, there remains a substantial question as to
the validity of many of the ordinances dealing with the subject.
Problems arise both where local regulations conflict with a state
statute, and where the city ordinance purports to change the com-
mon law without specific authorization from the state.

It is a general rule, subject to manifold qualifications, that a

56. Sce, ep., Natioxal Bunnive Coun or 1HE Navioxat DBoaxs or Fie Usozn-
wiitews § HO7-3(2) (1949 od. )
{]943;. Mich. Cosne, Laws §§ 554.252-254 (1%48); Omo Covx Axw, §§ 3762, 3783

58. llarder Realty Co. v, City of Mew York, 61 NY.S.2d 310 (Sup. Cr 1946).
With regard o the civil effects of wmunicipal ondinances generally, see O'Donnel v, Riter-
Conley Mig, Co., 124 IH. App. 549 (1906) (negligence per sc), Confra: Renner v.
Martis, 116 M.J.L. 240, 183 Ad. 185 (1936} (in Nuew Jersey, however, ¢ven the violation
of a state stature is not negligence per se).

59, Prosser, TorTs 264-78 (1941).
“926& Masscll Bealty Improvement Co. v. MacMillan Co,, 168 Ga. 164, 147 SE. 38

93,

€1, Sr. Louis Bunmxe Coor § 47-2; Portrawn [Ore.] Buinmwe CopE, Ark 12,
§ 7-1205. Sce Ceflarelli v, Landdino, 82 Conn. 126, 72 At 564 (1#09); Newman v,
Pasterpack, 103 NJ.L. 434,135 Att. 877 {1927).

§2. Sce, 2.g., Braun v. Hamack, 206 Minn. 572, 2683 N.W, 553 (1940).
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municipal ordinance which conflicts with the terms or policy of a
state statute is void.™ Perliaps the major hmitation on the principle
is the “home rule amendment™ by which a state constitution may
grant local governiments antonomy in respect to “local” or “munici-
pal” affairs.® Assuming, however, that the problem of lateral sup-
port does not qualify as a “municipal afiaic™ (as it probably does
not), the validity of local regulation will depend on the extent to
which it conforms with the state statuze.

. Minor differences in wording between ordinance and statute
may produce major differences in result. Many California cities,
for instance, have adopted the model Uniform Code of the Pacific
Building Officials Conference.®® Section 83z of the California Civil
Code shifts to the excavator the burden of extending the founda-
tions of the adjacent structure when the exeavation exceeds twelve
feet,” just as does the Uniform Code.™ But the statute measures the
twelve-foot depth from the point where the “jeint property line
intersects the curb,™® while the ordinance measures from the
ground level where the excavation is made.

Assume that the land slopes downward frem the curb and
digging is commenced at a point six feet Sefoar the level of the
curb. The stute in eflect tells the contractor that he must begin.-
extending the {oundations of the adjacent building when he has
excavated to a depth of six fect. The city, however, orders the ad-
joining building ewner to support his structure until the excavation
reaches twelve fect. While the materiality of the conflict between
the provisions secmns clear, no case raising the point has been dis-
covered.

Similar difficulties exist with respect to local regulations not

63, 5 McQuiitax, Musicoras. Conporasions J0) (3d ed., Smuth, 1949).

€4, I4. at 38, .

65, For a general discisslon of the term “muenicipal aflaer,” see Mcllay, Law axop
Pracrice or Muxicirsy [ones Ruwy 252-321 {1918).

66. Letrers on file with the Sienford Fawe Rewiewr: from E. 11 Ragers, Building
Inspector, Ciy of Alameda, Aug 25, 1953; frem D. IL Cargile, Swpenmntendent, Tuild-
ing Department, City of Beverly Hifls, Aug. 23, 1933 from A, T, Browa, Superintendent
of Buildings, City of Glendale, Septs 18, 1953 [roams Edward M. O'Connor, Superiaendont
of Buitding, Ciry of Long Beach, Scpt. 24, 1933; frem Clyde N, Dirlam, Chief Builling
Inspector, Division of Twilding and Siboty, County of Los Angcles, Aug. 19, 1953; from
Lester Ryza, Buillding Inspector, Mada County, Avg. 21, 19535 from Miiten T, Kewcliel,
Building In:pector, Oy of Ockluwd, Aog. 17, 1953 fram A, W. Russell, Chiel Building
Inspector, County of Exn Mates, Aug. 21, 1933; from Douglas MunchamF, Dheector, Build-
ing Inspection Departmment, Courty of Saota Clara, Aug 20, 1933; snd from G. L. Rozzi,
Building inspector, City of South San Francisco, Aug. 17, 1953,

67, Cav. Crv, Covr, § 832 (Deering, 1933).

68, Uwirorst Cone oy Toi Pacivic Cosst Bowwpixs Orsiciars Conrprence § 2801,

69, Ca, Criv, Covr § 832 {Deering, 19337,
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specifically authiorized by the state which contravene the common
law. Ina Massachusctes case decided i 1943,% the pardes, adjoin-
ing landowners, were unable to agree on an interpretation of the
following provision of an erdinance of the city of Brockton:
Any person cavsing any excavalion to be made for a building, shall
have the same properdy guarded and protected. Wherever necessary,
ke shall at his ewn expense properly sheath pile and crect mimsonry or
steel congteuction, or & sufficicat rewmining wall to pormanzmtly support
the adieining carth, . . .7

The question was whether the ordinance imposed a duty on the
excavator to protect the adjacent landowener’s buildings as well a5
land. A state statate provided that a city might, “by ordinance con-
sistent with law,” regulare inspeciion, materials, construction, al-
teration, repair, heiohe, arca, locution, ard wse of buildings and
other structures within its Hmits.™ The court found nothing in the
statute to authorize citics o change the common law,

I the court was right in requiring a more specific grant of
powr to clmngc e common law than that contained in the Mas-
sachusctts statute, the validity of most fateral support ordinances is
open 16 question. The apportioniment-type regulations of the
model cedes make radical departures from the common law, while
those that inpose absoluie liabilivy on the excavator from the stare
for any harm cansed by his activity abrogate carlior rules com-
pletely. Where a state statute is in force which jtself changes the
comimon kw, a court way and Jess reason for nsisting on spcciﬁc
autharization for local regulations.™ frwounld scan, however, that
the genera validity of the rule reruiring an cupress grant of power
to change the cormmen Yaw is doubtlul, particularly where it in-
hibits & municipality in enacting ordinances which relate to the

public safety.

78, Corcoran v, 5. 5. Krospe Co., 333 Mass, 296, 97 BE2E 257 (19433,

7Y, 1d., 2t 307, 47 W 2 ap 255,

72, 14, a1 302, 47 N.E2d at 258-50,

73, 1f the siate iisclf Has imposed on the excavaier a duty to suppost adjaccnt struz-
tures, a court will be bess disposed o overturn ai ordinaner expressing the same basic

poticy.




