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Memorandum 69-50C

Subject: Study 65 - Inverse Condemnation (Water Damage)

At the direction of the Commission, the staff has prepared and
attached as Exhibit I (pink sheeis) s workting draft of a statute which
attempts to codify certain principles applicablie in this area. The
draft departs frem our ususl format in that the Coaments to each sec-
tion are written not as though the statute were enacted but instead
attempt Simply to provide relevant background and highlight matters
for the Comission's consideration, It is our hgpe that we can at the
April meeting establish the desired principles and then work towards
the language needed to set forth these principles.

Respectfully submitted,

Jack I, Horten
Associate Qounsel
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Memorandum 69-50 3/24/69

EXEIBIT 1 - WORKING DRAST

CHAPTBR I, WATER DAMAGE

Section 869. Exclusive basis of liability

869. This Chapter is the exclusive basis of liability of
a public entity under Article I, Section 14 of the Califoernia
Constitution for damege to0 property proximately caused by:

(2) The disturbance of the natuwral flow of surface waters;

(b) The diversion of the natural flow of stream waters;

{c) The obstruction of the natural flow of stream waters;

{d) The acceleration of the natural rate of flow of stream
waters;

(e) The augmentation of the natursl flow of stream waters;

(£) Stream waters caused to escape from a watercourse;

by an improvement as designed and constructed by the public estity.

Comment. Section 869 is provided to insure that, for the areas of
liability covered by this chapter, that henceforth this chapter will
provide the scle source of inverse liability. The wording of the
chepter is awlkward perhaps, but we must be careful in the end that this

section has the exact same scope as Secticn 870 {the souree of liability).



Section 870. Conditions of liability

870. Except as provided by this chapter, a pubklic entity is
liable for damage to property proximately caused by:

() The disturbance of the natural flow of surface waters;

{b) The diversion of the natural flow of stream waters;

(¢) The obstruction of the natural flow of stream waters;

(d) The acceleration of the natural rate of flow of stream
waters;

{e) The augmentation of the natural flow of stream waters;

(f) Stresm waters caused to escape fram a watercourse;

by an improvement as designed and constructed by the public entity.

Comment. For purposes of convenjence, Section 870 separately states
the variocus categories of interference with waters and provides for lia-
bility in esch instance. It seems apparent that, if the general prin~
ciple set forth in this section were retained, subdivisions (s} through
{f) could be combined in & simpler phrase, e.g., "by the disturbance of
the natursl flow of water."” For the time being, however, the separate |
statement may aid our analysis of existing law and consideration of any
changes in this law.

Section 870 states the basic rule of liability. Several limitations
orn this rule are separately stated in the succeeding sections; however,
some significant limitations are contained in the statement of the rule
itself. The firsi of these, in order of appearance, iz the limitation

of "damage to property” which, of course, precludes liability under this
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section for personal injury. In an earlier draft, we used the even nar-
rower term--"physical damage to property.” The staff, however, believes
that this term is too restrictive and its use could preclude recovery
for all consequential damage. The term presently used is basically that
contained in Article I, Section 14 and would presumebly receive & similar
interpretaion with regard to whether an item of damege ig compensable or
not. In this connection, it might be noted that the use of the narrower
term, inscofar as it limits recovery to something less than is constitu-
tionally required, gould cause the entire statute to be held unconsti-
tuticnal or at least compel a conclusion that the statute is not all-
inclusive.

The second limitaticn is that of proximate causation. However, the
major limitations generally subsumed under this doctrine now receive de-
tailed ireatment in the sections following.

The third limitation is that of causation by an improvement "as
designed and constructed by the public entity.” This limitation may no
longer be a significant limitation on liability, but it does delineate
one of the distinguishing features of "inverse condemnation." That is,

lisbility is predicated upon a teking or damaging for a public use. OQur

concern then is with generally purposeful, or at least deliberate conduct.
Thus, excluded here and remaining within the ambit of the existing sec-
tilong of the Govermment Liability Act is liability for damage resulting
from negligent maintenance of an Improvement.

Subdivision (a). With respect to surface water, subdivision (a)

basically restates existing law. See Burrows v, State, 260 Adv. Cal. App.

29, Cal. Rptr. (1968). See also Keys v. Remley, 64 Cal.2d 396,

50 Cal. Rptr. 273, 412 P.2d 529 {1966); Pagliotti v. Acquistepace, 6l Cal,2d

873, 50 Cal. Rptr. 282, 412 P.2d 538 {1966).
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The term "surface waters" as used here has been defined as those waters
"falling upon, arising from, and naturally spreading over lands and pro-
duced by rainfall, melting snow, or springs. They continue to be surface
waters_until, in obedience to the laws of gravity, they percolste through
the ground or flow vagrantly over the surface of the land inte well defined

water courses or streams.” Everett v. Davis, 18 Cal.2d 389, 393, P.24

s (194 ). 1If,in the final analysis, surface waters are treated

separately from stream waters and flood waters, a statutory definition would
be required. Az suggested above, however, it may be possible to treat
"waters" generally and simply focus on the conduct of the publiec entity

and the impact on the private property owner without regard te a cate-
gorization of the water involwved.

We indicate that subdivision (a) basically restastes existing law.
Under the Keys rule, an entity is liable for its disturbance of the natural
conditions regardless of whether it acts reasonably or not, so long as the
property owner acts ressonably. Subseqguently in Burrows, the district
court of appeal stated that, "Whenever in this opinion we speak of the
lower owner's conduct as being reasonable or unressonable, we refer only to
8 failure to take the protective measures mentioned by the Supreme Court.”
260 Adv. Cal. App. 29, 32-33 n.2. In short, it seems gquite possible that
the limitation of reascnableness is simply an application of the doctrine
of avoidable consequences. If this is true, the apparently broader rule
of liability set forth in this section, as qualified by Section 870.8, is
vrecigely that existing under the present case law. If on the other hand,
Keys requires something more of the private property owner in acting
"reasonably,” what this may be remains undefined. Moreover, in the pre-
sent context, assuming that we have a taking or damaging for a public use,
it would seem that imposition of a duty of mitigetion grester than that re-

quired by Section 870.8 could vioclate the constitutional mandate.
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Subdivision {b). With respect to stream waters diverted by an

improvement thereby ceusing damage to private property, this subdivision
similerly appears to continue existing law. See, es.g., Youngblood

v, Los Angeles County Flood Control Dist., 56 Cal.2d 603, 15 Cal. Rptr.

gok, 36L p.2d 840 (1961).

Subdivision (c). Existing law may reguire pleading and proof of

fault with respect to the obstruction of stream waters. ©See, e.g.,

Youngblood v. Ios Angeles County Flood Control Dist., supra; Beckley

v. Reclamaticn Board, 205 Cal. App.2d 734, 23 Cal. Rptr. 428 (1962).

The distinction between diversion gnd cbstructicen is not, however, &
sharply defined one, and may merely reflect the difference between a
deliberate progrem (inverse) and negligent maintenance {tort}. Compare

Bauer v. County of Ventura, 45 Cal.2d 276, 289 P.2d8 1 (1955), with

Hayashi v. Alameda County Flood Control and Water Conservation Dist.,

167 Cal. App.2d 584, 334 P.24 1048 (1959). In any event, we can
think of no rational basis for the distinetion.

Subdivisions (d) and (e). On the other hend, under existing law,

there is no inverse liability for improvement of the natural channel--
narroving, deepening, preventing absorption by lining--even though it
greatly increases the fotal volume or velocity resulting in downstream

damage. BSee, e.g., Archer v. City of Ios Angeles, 19 Csl.2d 19, 119 P.24d

1 {1941); San Gabriel valley Country Club v. County of Los Angeles, 182

Cal. 392, 188 Pac. 554 (1520). There appears to be no persuasive reason
supporting this inconsistent rule of nonliability, and Section 870

would change the law in this area to provide a uniform rule of liability
in any case of alteration of the natural conditions. (A recent attempt

to distinguish the cases supporting the latier rule was based cn the
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ground that these cases were predicated on the "right" of an upper
riparian owner to discharge water into s natural channel. See Albers v.

County of Los Angeles, 62 Cal.2d 250, 260-262, 42 Cal. Rptr. 89, ,

398 p.2d 129, (1965). This attempt seems, however, to merely
restate the conclusion.)

Subdivision (f). With respect to flood waters, the so-caslled general

rule is that flood waters are a "common enemy" against which an owner
of land may defend himself with Impunity for damage to other lands
caused by the exclusion of flood waters from his land. See Clement v.

State Reclamatlon Board, 35 Cal.2d 628, 220 p.2d 837 {1950); lamb v.

Reclemation Dist. No. 108, 73 Cal. 125, 14 Pac. 625 (1887). However,

this rule is qualified by a requirement of reasonableness. House v. los

Angeles County Flood Control Dist., 25 Cal.2d 384, 153 P.2d 950 (19h4k).

See Jones v. California Development Co., 173 Cal. 565, 575 (1916).

Further, the rule is subject to the condition that a permanent system
of flood control that deliberately incorporates =2 known substantial risk
of ovérflow of flood weters upon private property that in the absence
of the improvements would not be harmed constitutes a compensable taking.

Beckley v. Reclamation Board, 205 Cal. App.2d T34, 23 Cal. Rptr. 428

(1962). 1In essence then, while Section 870 rejects the “common enemy"
rule with respect to flood waters, it may do little more than focus
proper attention on the proximate results of a deliberate, planned

public improvement.



Section 870.2

870.2. A public entity is not lieble under Section 870
for damage which would have resulted had the improvement not

been constructed.

Comment. Section 870.2 may merely meke explicit what 1s implicit
in the requirement of proximate causation under Section 870. Nevertheless,
the definite affirmative statement does have some value. The section
should make clear that an entity is not liable merely because a project

fails to protect all persons (see Week v. Los Angeles County Flood

Control Dist., 80 Cal. App.2d 182, 181 P.2d 935 (1947)), and fumtber that

the entity is liable only for the damsge caused by the improvement.
Thus, property subject to inundation in its natural state may be
damaged by a public improvement tut it is only the incremental damage

that is compensable.



Section 870.4

870.4, A public entity is not liable under Section 870
for damage brought about by the intervention of the unforeseeable

operation of a force of nature.

Comment. The Commission has not previously considered this
limitation but it is suggested by a similar limitation on the lisbility

for ultrabazardous activities. BSee Sutliff v. Sweetwater Water Co.,

182 cal. 3% (1920) (Exhibit ITI attached), Restatement {Second), Torts

§ 522. Certainly by its very nature a flood control project is or
should be designed to control predictable flood waters; Section 870.4
would, however, eliminate liability for damage brought about by the
intervention of the extrsordinary .unforeseeable deluge. It is probebly
unnecessary to point out the ohvious difficulty of distinguishing
between the predictable and the unforeseeable force of nmature. Earth-
quakes, 100-year; and 500-year floods are both ‘“predictable" and
foreseeable; however, are they such extraordinary forces that they
should insulate the entity from liability? It should be noted that
Section 870.2 eliminates liability for damage that would have occurred
without the improvement, so this section would only apply if the improve-
ment contributed to the damage caused. Should there be any distinction
between existing but unforeseeable natural conditions and subseguent
unforeseeable forces? If not, it is apparent that the rule stated here
is inconsistent with that in Albers. Finally, it 1s at least possible
that in an approprlate case, the court would incorporate the limitation

expressed under the guise of "proximate cause." See Sutliff v. Sweetwater

Water Co., supra.
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Section 870.6

870.6. A public entity is not liable under Section 870
for damage to improvements to property which it establishes
could reasonably have been foreseen to occur at the time the

improvements were made.

Comment. Under Section 870.6, the owner of property cannot
increase the entity's burden by meking additional improvements that
will foreseeably be damaged or destroyed. An analogous rule applies
to improvements to property subsequent to the filing of a direct condemna-
tion action. The undexrlying policy finds further expression in the
doctrine of avoidable consequences and the defense of assumption of risk.
On the other hand, it seems that the property cwner should be compensated
for his "lost opportunity."” For example, prior to construction of a floocd
control improvement,land is capable of being subdivided and improved;
thereafter it is subject to inundeticn and subdivision becomes impossible.
Ihe owner should be entlitled to recover the resultant decrease in
market value, but should not be permitted to subdivide and improve in the
face of an obvious danger.

In theory, the rule seems socund. In practice, difficult problems
are presented. Not the least of these will be the problems of proof.
Assume private improvements are made and subsequently damaged. The
entity is in an incredibly avkward position arguing that damege should
have been foreseen, when it has done nothing to prevent the damage or
exercise its power of eminent domain to secure a flowage easement. If
improvements are not made, the owner is in an equally difficult position,

having to show that because of the improvement he is no longer able to use



his property in the same manner as he was able to previocusly. This
becomes especially difficult where the damage threatened is not anmual
but every five years, ten years, and so on,

Assuming arguendo that only the owner threatened with actusl
physical damage comes within the scope of this section, and, alternatively,
that only he can recover for the "lost opportunity" under Section 870;
how do we distinguish between his "blight" case and that of his
nelghbor who is not threatened by actual physical damage but whose
property is reduced in value by virtue of the proximity of the improvement?
(Of course, if on the other hand, we treat them both the same, permitting
both to recover, we substantially extend the exlsting rules of 1liability.)
Consider also the likelihood thaty, if improvements are made, the original
cwner will often be out of the picture. Agein referring to the sub-
division example, assuming houses are built and sold, does Section 870.6
deny recovery to innocent new owners, where the original owner may have
foreseen the possibility of damage? (Are they restricted to a potential
cause of action against the seller for freud, decelt or misrepresentation,
or perhaps products liability?)

If Section 870.6 is retained, how should the statute of limitations
he applied? The Pierpont case suggests that the owner be permitted but
not reguired to sue at the time the improvement is started or to defer
action until "actual" damege is caused or in the words of the United

States Supreme Court in United States v. Dickinson, 331 U.S. 745, that

nebulous point "when the fact of taking could no longer be in controversy."
The risk of the owner is that, if his action is premature, the uncertainty

of his damage and the risk of res judicats may deprive him of Just

compensation., On the other hand, the public entity could in theory
institute a condemmation action to fix the date of taking, if it desired

the early determination of the controversy.
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Section 870.8

870.8. {a) A public entity is not liable under Section 870
for damage ‘which the public entity establishes could have been
avoided by reascnable steps available to the owner of private
property to minimize his loss.

(b} A public entity is liable under Section 870 for all
expenses which the owner establishes he reasonabiy and in good
faith incurred in an effort to minimize damage to his property

proximately caused or threatened by the improvement.

Comment . This section essentially states the existing duty to

mitigate, or doctrine of avoidable consequences {see Albers v. County

of Ios Angeles,62 Cal.2d 250, 269, 42 cal. Rptr. 89, __ , 398 P.24 129,

(1965), citing with approval 18 Am. Jur., Fminent Domain, § 262

at 903; 29 C,J.S., Fminent Domain, § 155 at 1015 n.69; 4 Nichols,

Eminent Domain § 14.22 at 525 (3d. ed. 1962)) especially if one considers
the construction of the improvement as the "wrongful' act of the

public entity. The comment to this section could state that the
reasonableness of the cwner's conduct might be affected by his willingness
to accept a "physical solution” paid for by the entity (n.b. the entity
would generally have the power of eminent domain to compel this result)
and his giving notice to the entity of threatened danger where circum-
stances warranted and permitted it. ({Alternatively rather than “"legislate"
by comment some express statutory provisions could perhaps be devised, but
there is a danger it seems of making rules too inflexible.for the myriad
of situations that might arise. E.g., is notice ever mandatory, to
whom must it be given, in what form, actual notice or constructive notice

required, what is effect of notice, ete.)
wll=



The issue was raised at the March meeting concerning the accrual
of a cause of action to recover the expenses of mitigation. Section
870 now provides simply for liability for "damage to property" rather
than "actual physical damage," and it seems therefore that the owner might
have a cause of action for loss of value as limited by the cost of cure
under that section. It certainly seems that he should be encouraged
or at least permitted to prevent any unnecessary lcss even though this
mey entail a suit to require the entity to pay the mitigating expenses.
Another guestion is whether he should ever be required to sue. It
is Aifficult to imagine a situation where, if the entity is given notice
of the situation, it could reasonably take the position that the owner
was cbliged to sue and compel it by judieclal fiat to do that which
was reasonable or risk denial of recovery for damages that could thereby

have been avoided.
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Section 871
871. In determining any damages recoverable under Section
870, the trier of fact shall [may where equitable] give consideration
to the value of any special benefit conferred by the improvement

upon the owner of the property vwhich was damaged.

Comment. The discretlonary rule stated is closely analogous %o
the general tort rule that in determining damages suffered as a result
of a tortious act, conslderation may be given where equitable to the

value of any special benefit conferred by that act. See Maben v. Rapkin,

55 Cal.2d 139, 10 Cal. Rptr. 353, 358 P.2d 681 (1961 ){action for assault
and battery and false imprisonment stemming from psychiatric care);

Estate of de laveaga, 50 Cal.2d 480, 326 P.2d 129 (19 ){interest

beneficiary received benefit of interest pald on interest erroneously

held as principal); Hicks v. Drew, 117 Cal. 305, 314-315, 49 Pac. 189

(1897 )(flooding case); Restatement, Torts § 920. But ¢f. Green v. General

Petroleum Corp., 205 Cal. 328, 336, 270 Pac. 952 (1928).

The mandatory rule is analogous to the set.off of special benefits
against severance damage in a direct condemnation case. See Code of

Civil Procedure § 1248(3); Sacramento & San Joesquin Drainage Dist.

v. W.P. Roduner (Cattle & Famrming Co., 268 Adv. Cal. App. 215 (1968)

{Exhibit III attached).

For example, consider an owner of property that formerly was
entirely subject to intermittent flooding and could, therefore, be used
only for grazing. Now as a result of a flood control project, s portion
of the property is suitable for subdivision housing while another portion

is subject to so much additional filooding that it is made worthiess.
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Present rules of inverse {and direct) condemnation would presumably
require the owner to be compensated for the land lost even though the
net value of the entire property is substantially increased. The
exsmple may suggest the desirability of a scheme that offsets the
benefits derived from an improvement against a claim for damages.
Presumably (though not necessarily) we would want to provide the same
rule here as is eventually provided in the eminent domain area.

Whether the present rule there will be retained or not is problematical.
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Section 871.2. Effect upon law governing use of water

871.2. Nothing in this chapter affects the law governing

the right to the use of water.

Comment. It seems clear that Section 870 is broad enough to be
invoked where the Ilmprovement interferes with the right to the use of
water. The Commission should consider whether it wishes to exclude
this area of liability, and if so, whether the simple statement above
is adequate for the job. If this exclusion is not made, the staff
believes that an additional study would be required to determine what

effect this chapter would and should have on that body of law.
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Memorandur 69-50 Exhibit II

SurLarr v, Swarrwarer Warez Co. 35

[1Bé m 34 (1920)1

APPEAL from a judgment of the Superior Court of San
Diego County. C. N, Andrews, Judge. Affirmed.

The facts are stated in the ox;inioq of the eourt.
T. M., Robinson &nd Bordwelli & Mathews for Appellant.

Hansaker, Britt & Edwards and E. Swift Torrance for Re-
gpondent,

OLNEY, J.-—This is an actiorr to recover damages for in-
jury done to the plaintifi’s land by the breaking, in the winter
of 19316, of the Sweetwater reservoir, owned by the defend-
ant corporation. The individual defendants are officers of
the corporation and for simplicity we will tieat the action es
che against it slone, sinee the other defendants are certainly
not liable if it is not. ‘The cause was tried without a jury

and vesulted in & judgment for the defendant, from which

the -plaintiff appeals npon the judgment-roll.

It appears from the pleadings and findings that the res-
ervoir in question is an artificial lake created by a dam across
the Sweetwater River irapounding the waters of thet stream.

- On one 8ide bf the reservoir and at a little distance from the

dam there is a depression in the high land or hills surround-
ing the reservoir and forming its vim, end the dam was built
10 a height greater than the altitude of thiz depression, so
that if the reservoir were full its waters would run through
the depression unless restrained. To prevent this a secon-
dary dam, consisting of an earth dike, was built across the de-
pression. The plaintiff’s land is situate in the valley below
the depression, that is, on the other side of it from the rescr-
voir, Im January of 1916 there came a flood in the Sweet-
water River of extraordinary and unprecedented size, filling
the reservoir until it overtopped the earthk dike across the
depression mentioned, washed it out and released a large
volume of water from the reservoir, which flowed over the
plaintiff’s land and undoubtedly damaged it substantially,
The complaint alleges that the overtopping and washing out

+ of the dike were due to the negligence of the defendant in




38 SurLer v, Sweerwatee Warer Co.  [182 Cal

the design of the reservoir, and in the manner of its main-
tenance and use. The frial eourt found, however, that there
was no negligence on the part of the defendant and that the
overtopping and washing out of the dike and consequent in-
jury to the plaintiff’s property were due to the extraordinary
and unprecedented flood which the defendant could not res- .
sonably have anticipated or forescen. [1] Since the appeal
is upon the judgment-roll alone, this finding is not attacked
2nd must ba taken as true. )

The chief contention of the pleintiff is that, even though
the defendant were not nepligent in any respect, it is still
lisble for any damage caused by the breaking out of control
of the waters collected by its works. The plaintiff's chief
reliance in this conneetion is the authority of Flelcher v, Ry-
lands, decided in Exechequer Chamber (L. R. 1 Ex. 265), and
afffrmed on appeat by the ITouse of Lords (L. R. 3 Eng. & Ir.~
App. 330). The defendant there had conatrneted a reser-
voir, the waters of which broke through the bottom into some
ancient underground workings whose existence was unknown,
and thence “escaped into and flooded the plaintiff’s colliery.
For this the defendant was held liable regardless of any
negligence upon its part. The leading opinion in Excheguer
Chamber was delivered by Lord DBleckburn and it was re-
ferred to and quoted with approval in the House of Lords.
The prineiple applied is thus stated by Lord Blackburn:
‘‘We think that the true rule of law is, that the perscn, who
for his ¢wn purposes brings on his lands and collects and -
keeps there anything likely to do mischief if it escapes, must
keep it in ‘at his peril, and, if he doos not do so, is prima facis
answerable for all the damage which iz the natural conse.
guence of its escape.”’ _ )

" This lenguage, if taken literally and as applying univer-
sally, would seem to cover the prescnt case, and plaintiff eon-
tends that it should govern it. To this contention there are
two replies. ¥n the first place, & snbsequent English decision
makes it plain that the rule 50 stated shonld be limited in its
application te cases of the nature of the one then before the
court, of which the present case is not one. In Flefcher v.
Rylands, aa was subsequently said in Nvchols v. Mersiond,
L, R. 10 Ex. Cea, 255, “the defendant poured the water into

_the plaintiff’s mine. He did not know he was doing so;

but he did i as muech 23 though he had poured it into an
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open channel which led to the mine without his knowing it.»
In other words, the very maintenance of the ressrveir in the

manner in which it was maintained itself involved an inva. -

sion of the plaintiff’s property. For this invasion the plain.
tiff, of course, had a eause of aciion. The ¢ase was one com-
ing directly within the maxim, *“Sic wlere tuo wl alienum non

leedag.'* Of this character, also, is Parker v. Lorsen, B6

Cal. 236, [21 Am. St. Rep. 30, 24 Pac. 989], where the de-
fondant permitted the water in g ditch which he had con-
structed on hig land to pereolate throngh the ground from

the diteh on to his neighbor’s land, saturating and injuring

it. Of the same sort, also, are those cases where onc has con-
strueted works on his land which accumulate and discharge
ont his neighbor’s land waters which would nof otherwise go
there, of which there are a namber of instances in our reports,
the leading one perhaps being Ogburn v. Connor, 46 Cal. 347,
{13 Am. Rep. 213]. In all of these cases the very manner
of the construetion, maintenance, or usc of the stracture con-
stitutes or works an invasion of the neighbor's property and
rights, and, as was said in Galbreath v. Hopkins, 159 Cal
DT ANB 1119 Dan 1741 fn n wesdranan o g8, :

But there is & sharp distinction between such cases and
the present. The defendant’s reservoir was a wholly proper
and lawful thing and its existence, maintenance, and use
‘worked no injury to the plaintiff’s land, invaded no right
of his, and eould not for a moment be said to be 2 nuisance.
The proximate and immediate eause of the fooding of the
plaintiff’'s land and its consequent injury was not the ex-
istence of the defendant’s reservoir or the manner of its
maintenance or use, which were wholly lawfal and innocuous,
but the overwhelming of the reservoir by an agency beyond
tha Mafardawé’s anntre), in fact, in this case, beyond human
controls: caue o f endes mnadmbad ant v Nishols v.
Marsland in the decizion on appeal in Exehequer Chamber
(L. R. 2 Ex. Div. 1. ‘The facts wers that a series of dams
constructed by the defendant were washed out by &n un-
precedonted Bood and the volume of water so relcased dam-
aged the plaintiff's property. In other words, the case is
wholly similar to the one at bar, The plaintiff there, like
the plaintiff here, relied for 2 recovery upon Flelcher v.
Rylands, but it wes held that the cases were not the same,
thot Tn 4hn aacn hafowa the sanrt the proximate cause of the
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damsge lo the plaintiff was the fiood and that the defendant
wes not liable unless negligent. Tn the same case, in the de-
cision in Exchequer (L. R. 10 Ex. Cas, 255), the question is
asked, what is the differcnce in sueh a case between a reser-
voir and a stack of chimneys, and could it be said that no
one could have a stack of chimneys except on the ferms of
being liable for any damage done by their being overthrown
by & hurricane or earthquake? The same guestion might be
mgked econcerning any innocuous and lawful structure on &
man’s land—his house, for example. Conld it possibly be
held that if & man’s house were set on fire by lightning ar
any other canse for which he was not responsible and in tarn
set fire to his neighbor's house, he would be liable in damages?
There is no difference between a house and a reservoir in this
respeet.  There is, of course, a great difference in the amount
of eare reasonably required in the two cases. The construe-
tion, maintenance, and use of a reservoir, if it be of any aize,
of pecessity demands a degree of care not reasonably required
in the case of a house; but if this care is used, then the gues-
tion of liability is the same in one case as in the other.

The second answer to the plaintiff’s contention is that the
guestion is not an open one in this state. There are 8 very
eongiderable number of eases in our reports where a reservoir
or ditch has bheen hroken by flood and suit has been bronght
for injuries sustaincd thereby, Invariably a recovery has
been allowed or refused aceording as the defendant is found
to be ncgligent or not. Hoffman v, Tuclumne Waler Co,
10 Cal. 413, is 8 good illustration of these cases. There the
court, in laying down the rule governing the case, said:
““The general ruls is, that every man may do as he chooses
with his own property, provided he does not injure another’s.
But there is another rule ag well established, which is, that
& man must so use his own property as not to injure his
neighbor’s., ,This last rule, however, does not make a man
responsible for every injury which may arise to another from
the nse which the first: may make of his property. It wonld
be an intolerable hardship to hold 2 man responsible for un-
avoidable accidents which may occur to his property by fires
or casualtics, or acts beyond his control, though others are
likewise injured.’

The eourt then reversed a jndmment against the defendant
because of an instruction by tle trial court which imposed
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too high & degree of care upon the defendant. Such rever-
gal was, of course, whelly inconsistent with the contention of
the plaintiff here that the defendant ig liable no matter what
care it used. To the same effect are: Tenney v. Mingrs® Ditch
Co., 7 Cal. 335; Wolf v. 8i. Louis ¢te. Co.,, 10 Cal. 54%; Todd
v. Cochell, 17 Cal. 97; Evereti v. Hydranlic efc. Co., 23 Cal.
225 ; C'ampbell v. Bear River elc. Co., 35 Cal. 679; Weiderkind
v. Tuolumne Water Co., 65 Cal. 431, [4 Pac. 415); Moore v.
San Vicente Zumber Co, 175 Cal. 212, [165 Fae. 6871 ; Bacon
v. Kearney Vineyord Syndicate, T Cal. App. 275, [82 Pac, 81].

It is true that in all of these cases, negligence on the part
of the defendant was relied upon by the plaintiff and that
the question of absolnte liability on the part of the defendant
was not présented to the court or discussed. Nevertheless,

BT

it ig repeatedly laid down that the governing rule of Iaw is

that the defendant is not lizhle unless he hag been negligent,

and the actual decisions of the cases are consistent with this -

rule only., [2] Under such circumstances the rule so de-
clared and followed must be taken to be the law, and the
fact that the propriety of the rule has not been gunestioned

or disenssed is not a sufficient justifieation for reopening the

gubject,

The plaintiff econtends, also, that in apite of the finding
of the trial eourt that there was no negiigence on the part
of the defendant, such negligence, nevertheless, appesrs be-
cause of the fact that the top of defendant’s main dam-—the
. one across the river—was higher than the top of the earthen
dike across the depression, sc that the waters of the reservoir,
before raising to the top of the main dam and fowing over
it, would flow over the earthen dam and wash it out, It is
not at all eertain that it appears from the findings that the
top of the main dam was higher than the top of the earthen
“ dike, Assuming, however, that it does appear, it does not
by any mcans follow that there wag any neglizence in the de-
sign of the reservoir. It does not appear, for example, that
the main dam itself was not an earthen dam so that water
overflowing it would be much more dangerous than water
overflowing the shallower earthen dike. Passing this and
assuming that the main dam was a solid masonry or concrete
structure so protected that it would not be displaced by a
large volume of water Howing over it, the question of whethor
its maintenance at & height greater than the top of the earthen
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dike was ncgligence would depend almost entirely apon the re-

lation between the capaeity of the spillway provided and the
volume of flood reasonably to be foreseen and anticipated and,
therefore, to be provided for. The complaint alleges that the
spillway was not edequate, Upon this point the irial court

found specifically that it was edequate to carry off all waters:

that prior to the time of the flood in guestion it might rea-
sonzbly have been anticipated would flow into the reservolr
after it was filled. This finding completely negatives the
plaintiff's contention that there wus negligence in the respect
claimed,

[8} The plaintiff aiso contends that the findings are con-
tradictory in that it is found, on the one hand, that the in-
juries to appellant’s property were proximately caused by
an extragrdinary and unprecedented flood, and, on the other
hand, that none, or only a part, of defendant’s land would
have been injured but for the erection and maintenance of
the reservoir. Plaintiff’s point is that the flood of 1918, ex-
treordinary and unprecedented as it was, wonld yet not have
injured his property if if had not been for the existence of
the reservoir. This may be true, but it does not follow that
the proximate camse of the injury was not the flood. This
point is really nothing more than the econiention that beeause
the defendant was responsible for the existence of the reser-
voir and beeause the plaintiffi’s land wounld not have heen
injured except for itz existenee, the defendant s liable re-
gardless of negligence on his part, This iz simply the point
first discussed in another form,

Judgment affirmed,

- Lmwlor, J., and Shaw, J., concurred.
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[268 Adv. Cal. App. 215 (Dec. 1968)]

CAPPEAL from a jﬁ&gment of the ‘Supex.-ior Court of
Madera County. Thomas Cnakler, Judge® Affirmed, '

Proceeding in eminent domain to econdemn land for con-

» struetion of an irrigation channel. Judgment aWardmg al!eg-

edly excessive benefit affirraed.

Thomas C. Lynek, Attorney General and N Eugene Hill,
Deputy Attorney Qeneral, for Pleintiff and Appeliant,

Griswold & Barrett and Stephen P. Galvin for Defendant

- and Res;mndent

GARGANO, J.—-—This setion was brought by the Bacera-
mento and San Jeagnin Drainage Distriet to eondemn 2pprox-
irately 400 acres of land belonging to respondent, W, P.

Roduser Cattle & Farming Co., for use in the construction of

a channe! ¥nown as the Eastside By-Pass. After jury trial on
the issue of damages the jury awarded respondent the som of
$136,337 for the acreage taken and $79,030.50 for the sever-
gnee. damage to respondent’s remaining land. The jury also
found that respondent’s remaining land was benefited by the
construction of the public oproyement and fized the value of
the benefit ¢t $2,000. Judgment was entered on the jury’s
verdict, aad the district has appealed.

The remaining undisputed facts are substantially as fol.
lows: Prior to the construction of the Rastside By-Pass a
substantial part of the overfliws of the San Joaquin River

 and its tributaries fowed into Ash Slough, which erossed over

respondent’s land. The slough did not have sufficient eapacity
fo hold the water at its heaviest "and extensive fooding -

*Assigned by the Chairman of the Judicial Couneil
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resulted. Thus, respondent’s land, consisting of apprexi--
mately 34K seres of agrienlturs! and pasturage land, was
subjert to periodic inurdation in varyving degrees,

The Easiside By-"ass was eonstrocted to contain the over-
fows of the San Jouaguin River and its tributaries. It was paid
for by the Btute of California Trom the state general fund. It
alse erosses over respondent’s nd, sbsorbing approximately
J00 seren, It s this nereare that the district condemned in this
proceedimg.

Appelant does pot chalfenge the amount fixed by the jury
for the nrerenge takenm or for the sevarance demages owarded.
Appellant appeals oaly from that part of the jndgment relat.
ipg to the special benefit, Tts main contention is that the jury
correctly found thet respandeni's remaining land was bene-
fited by the Eastside By-Pase but that the amount which the
jury fixed as the value of thig henefil s not supporied by the
only evidence offered on the issue, On the other hand,
respendent stoutly muintains that there is sufficient evidence
to supporl the judgmment. It alse vigorously asserts that any
benetit its land received from the construetion of the public
improvement is a general benefit as a matier of law, and the
court erreed whon it submitted the bonefit issoe 10 the jury.

[1} The statatory anthority for offsetting benefits against
seviraticn damapes is containced in section 1248 of the Code of
Civil Proeedure. Under the plain linpuaze of this seetion,
when property taken by the conderanor is part of a larger
paree! of praperty awind by the condermnee, the court or jury
must offsef sgaingt the severanes dimages to the remaining
pareel, any value it may have reccived from the eonstrucsion
of the public improverent ! However, o Jogieai, albeit some-
what alaudad, distinetion hay hesnt drawn between special and

1S5pation 1248 provides in pertieant past re folipwa:

*The gourt, Jury, or referen must hear such Tegal testimony as may
bu affered by anry uf ¢ho parfics to tha proeeeding, and thereupon must
ageertzin.npd, sz 3 Separately, how much the pertien not soupht
ta e rondemocd, nnd ench eatais o interest thesein, will ba benmefited,
b a1 all, Ly the construction of the improvement propoacd by the plain-
tiffe . L M the benefil shall be eguet to ihe damages nssessed under
mibadivinion %, the owner of the parcel shall be aliowed no compensation
vxeept thy value of the porthon token, . . . JE the Lenofit ghall be less
than the damages so amsewsed, the former shalt be deducted from tha
Intter, pmd 1l remaindes ahall he the only damapes allowed in addition
to the value. If the bunefit skall be greater than the damapes ao assessed,
the owner of the parcel ehal’ be nilowed 50 eompensation except the
valze of the postion taken, but the benatiz shald in no event be doduveted
from the value of the portion taken; . . .
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general benefits, and by judicial fat only special bepefits may
be offset (Beveridge v. Lewis, 137 Cal. 619 [67 P 1040, 70 P.
1083, 92 Am.StRep. 188, 59 L.R.A. 581]; County of Los
Angeles v. Marblehead Land Co., 95 Cal App. 602 {2‘73 P,
131}. [2] As the California Supreme Court stated in the
early Beveridge decision : _

Y Benefits are said to be of two kinds, general and speeial.
General benefits consist in an increase in the value of land
common to the community generally, from advantages which
will acerue to the community from the improvement. (Lewis
on Eminent Domain, see. 471.) They are conjectural and
incapable of estimation. They may never be realized, and in
such ease the property-owner has not been compensated save
by the sanguine promise of the promoter.

“‘Special benefits are such as result from the mere construe-
tion of the improvemnent, and are peculiar to the land in ques-

" tion. The trend of decision is very decidedly to the conelusion
that gencral benefits shall not be allowed as a set-off to dam-

ages, even when no statute preseribes a contrary rule.
111

“‘ Bpecial benefits, as | have said, are such as are peenliar to

the property which it is alleged has een damaged, such as are

" reasonably certain to result from the eonstruction of the work.

IHustrations are afforded where & marsh will be drained or

levee built which will proteet the land from floods.”” {Bever--

idge v. Lewis, 137 Cal. 619, 623.624, 626 [67 P. 1040, 70 P,
1083, 92 Am .St Rep, 188, 50 L.R.A. 581].)*

E8ee also 3 Niclols on Eminent Demain (3d ed.), Compensation, see-
tiow #6203, pages 66-68, whoerein it du staicd: F The most satisfactory
distinetion Letween peneral swd speeial benefity is that general bencfita
arc those which arise from the fulfillment of the public objeet which
Justiﬂ;cc; the taking, and special benefits are those which arise from the
pecitlist'felation of the land in question to the public imprevement, The
d;stmet-im_a was expressed ix one came as follows: *There is a well-recog-
nized distinction hetwesn general and special Lenefits. The former is what
is enjoyed by the general public of the community, tirough which the
highwey pumses, whether it touchen their property or not. An improved
gystcra of highways peneraily emhances all property which is fairly

- nceexsille to if. But that which borders it, or througl which it extends,

h.'uf bienefits by reason of that circumstanee which are rot shored by those
whick are not so situated.’ ’

| 'Ordinarity, the foregoing test is a sstisfactory one, though aeme-
times diffeslt to apply. In other words, the general benefits are those
which resalt from the enjoyrient of the focilities provided by the new
Yublic work and from the ineresced geuersl prosperity resulting from
such enjoyment, The special hened:s are ardinarily merely incidentsl and
may result from physicn! chonges in the land, from proximity to s desirs-
bl abject, ar in various other woys,’”
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- [3] Manifestly, it would appear that if respondent g land
{the portion not taken by appellant) was benefited at ‘all by
the Eastside By-Pass, the benefit was a special benefit, not &
general benefit as a watter of law. The benefit was incidental .
ta the main purpose of the project and arose because of the
land’s peenliar relation to the public improvement, In short,
f the Fair warket value of respondent’s remaining 3,000 acres
wos lngressed st all by the construetion of the BEastside By- -
Pess, the imcrewse arose from a discernible change in the
potential land use since it was no longer subject to periodie
inundation, and this is one of the main chiracterigtios of o
spreial be nvft

[4] Respondent alleges, however, that its land is located
withia the boundaries of the Sacramento and San Joaquin
Drainege District and that the distriet was formed to protect
its landowners (Stats, 1955, ch, 1075, p. 2047 ; Stats. 1961, ch, -

.11, p. 533), Respondent thercfore argues that its land is only
one of many pareels of land the Eanstside By-Pass was con-
structed to proteet and that any benefit it may have received
was in ¢ommnon to the ‘eommunity’ under the rule artien-
luted in Beveridge v. Lewis, swpra, 137 Cal. 619,

Respondent’s argument is not persuasive, The Eastside By.
Puss was not construeted with money raised by the Szera-
mento and Ban Joaguin Drainage Distriet nor was repund-
ent’s land ussessed for the eost of this improvement. On the
contraty, the project was paid for by the State of California
with money taken frum the state geperal fund, We must
therefore assume that when the Legishiture appropriated state
money for a loeal public project, it belwved the overall henefit
to ba derived by the people of the State of California from the
Feclamation of Rood lands, the pretection of state and public
highweys against fooding, and the elimination of health haz.
ardg justificd the stutewide expenditure ; otherwise, the state
dontated ilx publie funds 1o a small segment of private land-
owners coitirury to the prohibition of artiele IV, seetion 31 of
the California Constitution, Thus, we must also assmne that if
gny inerease in the market valwme of respondent’s land
resulted from the constroction of the publie project, it was
not in eommon with the people of the State of California and
wiey incidental to ita main purpose.

The cases cited by respondent arve distinguishable. In Dun-
bar v. Tumboldt Boy Municipal Waler IMst., 254 Cal App.24
480, [62 Cal.Rpir. 308], the alleged special benefit, if any, was
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‘esgentially speculative, and the eourt merely held that the
condemnor £ailed t6 sustain iis burden of proof. Moreover, the
court did not hold that a benefit is general as a matter of law
merely because it is in commen with other lands. The court
simply suggested that this was one of the most common char-
acteristics of a general benefit. Sigmificently, the court at page
486 stated: ***. .. If an attempt should be made to define
affirmatively what constitutes the deductible special henufit,
the only general observation that van be safely made is that a .
benefit is more likely to classified as a special or peeculiar
benefit the amaller the number of other estates vpon which a
like or similar benefit is conferred. . . %' -

In Podesta v. Linden Irr, Dist., 141 CalApp2d4 38 [208
P.2d 4011, the eourt held that if the eondemnor was permitted
to offset the alleged special benefit, the offset would have
resulted in a double charg:. The court at para 54 said: ** Also,
for the service of water through that channel, a ¢harge cvould
be made upon all lands receiving water. If that were doue,
and if plaintiffs were presently charged with the full value of
the benefit, the vesult would be 2 double charpe. This cannot
be done. "’

. We shall now direet oor attention to appellant’s contention
that there is no substantial evidense to support the jurv's

i et e i a1

Tant’s Two_expert Wwititesiig, both real estale appraisers. The
first witness, Walter I'. Willmeite, testified that vespondent's
_remaining land was benefited by tlie construction of the East.
gide By-Pass because respondent could net use the land for
agriculturat purposes without danger of periedie inundation
and boldly opined that the mmount of this benefit was $90.000.,
However, the witness did not describe, with partiealarity,
what parts or to what extent respondent’s remaininer land was
subject to jnundation prior to the construstion of the pablie
improvement nor did he testify as to wlhat extent the potential
agriceltural wse hod inercased, Moreover, the witness did not
relate his opinion on the value of the special benefit to the
difference between the muarket value of the land in jis
“before’” and “‘after’’ condition. On the contrary, Mr. Will-
mette stuted that the value of the benefit was $90 000 because
two engineers told him that this is what it would have cost
respondent (ineluding land and imprevements) to construet
Itsown private chanrel,
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Appellant’s second witness, Mr, William A, Murrsy, testi-

fied that respondent’s remaining land was hensfited to the

extent of $57,800. He aitributed $10,000 to the ~ight miles of
all-weather pravelsd levee road and the remaining $47,800 to
the restoration of lands losnted in the old channel and the
inereased potential ase of lands no longer subject to jnunda-
tion, However, this witness spoke maindy in peneralities; he
did not preeisely ideatify, oither in quantity or lecation, the
old channel avreage that was restored. Morenver, he did not
precisely base his opdntun g the value of the speeial henefit to
the differenes between the market value of the land in its
Phefore” and its afeer'” condition.

{51 ‘There is of course a elear distinction between the
essential ¢haracteristics of a special benefit and the measure of
its vilue once the benefit Bas been found to exist. [6] As
we ltave tried to demonstrate, & speeinl benefit arises from the
mere construction of the project, is pecoliar to the land in
question and is charaeterized by physical changes in the land
and various other factors. [7] Bloreover, whether land has
been benefited by a public improvenent, and if so to what-
extent, are questiong of fact to be determined by the trier of
fact? [8] Oun the other hand, once a special berpefit hag
been shown te exist the only relevant evidenze of its value is
the resulting inerease, i any, in-the fair market value of the
properiy afected (Necramenlo ofe. H.i% Co. v. Hedlbron, 156
Cal. 408 {404 P 97971, Aud, it is this value which may be
established enly through the upinions of witnessey gualified to
express such opinieng ( Evid, Cede. 813, sulul. {a)). In ather
words, it is ¢n the issud of value that the criterin used (high-
est and best land use, comparable sulis, mnrket data and simi-
lac factars) by the expert witness to support his opinion have
no indepengent probative vaiue (People ex rel. Dept. of Fub-
fic Works v. McCullopgh, 100 Cal App.2d 10Y [222 P24 371,
Redevefopment Agency v. Modell, 177 Cal. App.2d 321 [2 Cel.
Rptr. 245].

#fn the instant sass ke, cowri, pfter defining o speetal benefit, in-

-strugted the jury that it was np to the jury to determmine whether defend.

wnt's land wrs apecially benefised by the poblié inprovement ard i so
the extent of the benefit, The court gave DAJT Jury Instraetions 508,
SUR-A pad 508,

1800 Foy dngeloe Connty Flood ofc, Trv!. v, Me¥ulty, 59 Cul2d 233
f20 CulRpte. 13, 379 P.24 493), for the eontrary view, However, Evi-
dunee (wle section 813{n) argeably odepts the view expressed in People
ex el Dept. of Publie Works v. AeCullough, supra, 100 Ca)l.App.2d 101,
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[9] With this distinetion @ mind, it is manifest that the
testimony of apoellant's witvesses does not hinve the sonvine-
ing foree required te induce o jvry finding in appellant’s
favor an the issue of special beuefitn, The rensons given by one
witness to zunpord his opinion of the valne of the special
benefit wore inesmpetent 1o estaklish 118 vajve, The other wit-

‘ness spoxe malnly in meneratties and did not precisely relate
his opinion of value to markel walue, Thus, {as appellant’s
counsel conecdsd at oral pimenty the jury was eniitled to
rejeet hoth opinions, sud had it dene so, with nothing more,
appellant prebebly world nol have eppealed from the verdiet,
[10] The theust of appellont's sreument, therefore, is that
the amount fixad by the jury as the valne of the benefit is not
supporied by any ether competent evidencee, :

We o nol agree with pppellani’s coniention, Respondent
ealled its viee president, Dlovd Roduner, o rebut Mr, Will-
mette’s opinion that it world luve cost $90,000 (neludinge
land and mprovesments) te build i3 ewa channe! to protect
its land against pericdic feoding ; Mr. Roduner testified that
racmandand coabd b T3 a g imable Javee to protect its land
against inupdauws di a woae we ., etely 81680, The
Jury apparently believed this testimony and fixed the value of
the speeial benefit seeordingly ® Thus, if respondent’s evi-
‘denoe is incompeient 1o establish the value of the special bene-
i1, it was invited by appelant whe canvot now complain on
appeal. In other words, ¥r. Willmetie 1ot only told the jury
tha{ respondent's remaining land was benefited by the East-
side By-Pass because it wis no lunger subject to periodie
innndation, Imt he also said that the value of the benefit
amounted to what it wounld have cost respondent tc build a
hypothetical private chamuel. Respondent vebuited this testi-
mony with evidence that it would have cost only about $2,000
to build a’shitable levee to protect ite land against extensive
‘flooding. Consaquently, if the jury did not distingunish
between the characteristic of » speeial benefit and how to
mensure its valae, its failure to do so was invited by appei-
lant’s owrr witnesses, In short, if the Jury was misled into
believing that the eosl of a suitable leves io protect respond-
ent’s land against inuadation was the messure of value of the

SLleyd Roduner testified that vespondent ¢nuld have huils o tevee by
wwing itz own employess and equipment. He wstimated the number of
hours required o build the lovee. Tho Jore obviously believed his teut-
mony but reunded out the cost at 2,004,
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speeial benefit it derived from the construction of the Eastside
By-Pasy, the misconception war engendered in the case by
appellant, and it cannot complain under the doetrine of
imvited error {Boadulich v, O. E. Anderson Co., 210 Cal.App.
94 12, 17 {26 Cul Rptr. 147]).5

[11] Iwo any event, us we have repeatedly stated, appel-
lant’s wituesses did not precisely relate their opinions of the
value of the special benefit to market value, On the contrary,
it s erystal elear that at least one witness (Mr. Willmette)
didd not wse market value as the criterion. Appellant merely
stunrests that when the witness stated that the value of the
spovizl benefit to defendant’s Iand was $30,000, he meant that
this was the incresse in the market value. Thus, appeMant
argues that the reasons which he gave, albeit ineomperént to
establisii market value, went to the weight, not the validity, of |
his opinion. By the same token then, it is arguable that when
Mr. Roduner stated it would have cost respondent around
$2,000 to build a levee to protect its land against inundation,
he meant that this was the only increase in the land’s mdrket

value, end his reasons went to the wexght not the validity, of
tlu opinion. If this is true, the jury's verdiet was well within
the range of the expert testimony.?

{121 Appetlant’s second contention for reversal is that
\he court erréd when it rejected appellant’s photographs
depicting the eondition of respondent s land as of the time of
trial; respondent’s cbjection to the photographs was appar-
entb’ sustained by the conrt on the gronnd that appellant was
stiempting to show an “‘after” condition of the property
contrary to Code of Civil Procedure section 1248, However,
appenant argues thut the photographs were relevant on the
issur of the specinl benefit to show the inereased adaptability
of respondent’s land for agricultural purposes, which sppel-
Iant clainged had resulted from the constructmn of the publie
improvement, '

Appellant's argumeént on this point is persunsive. However,
if error occurred, the error was harmless and does not require

$In the Bondulich case, a somewhat annlogens situation, the trial court
epplicd the wrong standard in determining appellant’s linbility. How.
ever, it was held that appellant eould not complnin on appeal beeause he
bad fuvited the error.

TMr. Roduner was not only an officer of the corporation, but he had
earlier qualified e mw expert witness. e testified that he had special
nmowledge of the subjeet land and guve his opinion on the value ef the
land trken. .

3



Dee. 1968] SacraMENTO & SAN JoaqUuN Dranaos 227
: Disr, v. W. P. Rosowes Carrie & Famsune Co.

reversal of the judgment [Cal. Const. art. VI, §13}. The
jurors saw & photograph of the ‘‘before” condition of the
land. They alse viewed the land during the trial and hence
were able to make & comperison between its ‘‘before’’ and
tafter’ condition. Moreover, the jurors heard all of the tes-
timony of the expert witnesses on this issue, Thus, it is hard'ly
Hkely that the jury wonld huve reached a different verdiet
had the jurors seen the photographs to which appellant refers.
[13] Appellant’s last contention is that the court erred
when it denied appellant's offer to prove that respondent
enjoyed & special benefit from the construetion of eertain
ditches &nd a siphon which enabled respondent to irrigate its
lands in & manner not previonsly possible, Specifically, appel-
lant attempted to prove that respondent bhad drilled several
* wells on the one side of the by-pass and was able to irrigate
its land on the other side by availing itself of the siphon
which passed underneath the new ehannel. The court ruled,
however, that these improvements were eonstructed purspant
te a special agreement in which respondent had given up cer-
tain riparian and other water rights in Ash Slough. In short, -
the eourt ruled that respondent paid for any benefit which it
may have regeived from the construction of the ditehes and
the siphon by relinquishing certain veluable water rights
uynder a separate agreement, and that the jury could not eon-
gider this benefit sinee defendant was not then claiming the
loss of its water rights as g part of the severance damages.®

BThe agreenent to which the trial eourt referred reads in pertinent
part na follows:
CNow, Tiuenerork, I7 Ts MUTUGALLY AckERD 4S8 FoLLOWS:
1. That District sball construet the fallowing items in eonjunction
with the above mentioned Floed Contrel Prodect on the paid hercinafter
deseribed real property of Corporation:
. {a) Drain pipe through the proposed levee at the hercinafter Engh
Reering-Stations sa said stations are shown on Department of Water
sources’ maps entitled ‘T.ower San Joaquin Biver Flood Conirel
Ifro.]eet. Interchange aren to Avenue 18147, Sheets 1 through 37, East-
side Bypass Stationa—Right Bauk 588450, 450480, 468460, 515+50
and 546+ 40—Left Bank Stations 46000 (36° with riser unit),
(b} Levee road rumps as shown on the ahove referred to maps.
Asl Slough Btations right hask 21410 (W8 & LS., plus channel
ereming as shown on the sketeh herein attached as Appendix B and
enlitled “San Joaquin  River Flood Control Project—Propesed
Rc:dunt_‘r Irrigation Mueilities® dnted May 15, 1563, and revised July
10, 1963}, ard malde o part of this sentract and 50400 (I.2.) Ash
?clggslt)Btations Left Bank 25400 (WS, & LS, and 1470 {L.R,
Enstside Byppss Stations, right bank 587470 (LS. & WS,
561480 (LS. & W.3., plus channel erossing as ahow:f on Appendix ?3?:
and provide a 247 pipe under landaide road ramp for drainage},
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Appellant does not seriouslty eontend that the couri’s inter-
pretaticn of the speeial agreement beiween appellant and
respondent is paipably erroncous. On the contrary, appellant
is foreclosed from doing so for at its vequest the court
instructed the jury as follows: ' Now, in conarction with sev-
erance, before the commencement of this trisl the parties
eotered into an agreenent relating to the rights of the Rodn-
ner corporation to use water from Ash Slough. As a result of
the agreement, the question of the use of Ash Slough water by
the Roduner corporation after the eonstruetion of the project
is not before you. You asked a guestion about this yesterday,
aml we told you that the guestion of water rights and use is
not in issue and not to be taken into aeceount in assessing
damapes. In assessing severance damages, you are not to
eonsider how the Rodumer corperation will now use Ash
Slough water.” Manifestly, if any severance damage which
resalted from respondent's loss of 1ts riparian right in
Ash Slough was not-io issue because of the separaie agree-
ment which respondent made with appellant, as the in-
struction states, it wounld alse necessarily follow that any
benefit, direct or tndvrecs, that respondent may have reeeived .
from the construction of the improvements referred to in
the agrcement was also not in issue. In other words, even

T

540400 (LB & W83, 462466 (L8 & W.B) 503440 (LS. &
W.E.), Fastuide Rypass Stations ieft baik 409410 {I.8.), 421460
(.8, & WK, 161470 (L.8. & W.8, plus channe! eross as shown
‘l‘n qA:lppn:-ndi:t B, 516-+50 fLS. & W8, and 532400 (1.8, &
V.58 ).

(¢} Struetures for the coaveyunce of Ak Slongh water ax shown on

e sttached Appemlix 33, ineluding extension of tho exisiing 247

underground irrigation pipe ue shown on s2id Appendix B, exeept

gyphon i ta he Joeatsl just down stream of Ststion 508460 left
bunk Eastside Bypasy Stelions.

Iv Is Fyurtiirs Aakerp the District shall pay the Cerporatien the sum

af $1,500.00 'and that the Corporation shali sccept sajd sum as full and
final payment as an in'lieu payment and all claima for damages result-
ing from the Dislrict not ecndtructing an irrigation diteh along the
easterly icvee of Ash Blough and the Eagtside Bypass between the gouth-
erly end of tho proposcd diteh and the proposed syphen head structure
es said diteb and syphon are shown on Appendiz B.

Ir Ia FUBTHYR AGREED that in commideration of the Distriat's consirue-
tjon of the said above strueturos, Corporation, ity assigns und specessors
bereby and berewith wajve aay and all elaime for damages which may
arise from or connected with the comstruciion of the Flood Control
Project Structures on the herein described lands of Corporation (See
Appendix A} including ony claims for damages resslting from inter-
ference with any water rights, or aceoss aud drainage righta of Corpors-
tion, appurteneat to any pert of Corporation’s lands described in Appen-

- @iz A, and auy and all lands of Corporatisn contigocus thereto; . . .°'
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if it is assumed arguende thal the siruetures referred to in
the agreement were construeied primarily for the purpose of
taking care of appellant’s riparian rights and that respond.
ent’s use of the siphon to irvigate its land with water taken
ottt of water wells was ineidental fo this meain purpose, as
appellant asserts, the water weill arrigation was nevertheless
an incidental benefit which arose from the special contract
and hence was part of ihe overnll eonsideration of that eon-
tract.
The judpment is affirmed,

Conley, P, J., and Stone, J., conzurred.




