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# 12 2/21/69 

Memorandum 69-47 

Subject: study 12 - Jury Instructions 

Attached are two copies of a draft of a tentative recommendation 

designed to carry out the decision made at the last meeting on this 

topic. Also attached are exhibits that contain background material on 

this topic. 

Please mark your editorial revisions on one copy of the tentative 

recommendation and turn the copy in t~ the staff.&t the March meeting so 

'that. yo:ur suggestions can be ·taken into accpunt when .. thet.entativ/l 

rec~ndat1on 1s r.evlsed after the meeting. 

Respectfully submitted, 

John L. Cook 
Junior Counsel 

! , 



Memorandum 69-4', 

EXHIBIT I 

[HOLBROOK, A SURVEY OF METROPOLITAN TRIAL COORTS 
LOS ANGELF.8 AREA (1956) al 119-120) 

7. Jlln .... (:O\II'UI-.III :-";!'orHI\ 01·' h!·nm!CIIO: .... iS 

\Vt' han' ,',plowd I'ntaiu ;ue;ls t·ollt'~·rIIill.~ 

tilt' (.'Oll.p"t·!tt·lfo"iliility of jury iH .. lrlldiOIl~ ill~ 

dlHlilH~ 11U' wonl~; ",",'d iu 11w tUSlrlldilllls, tin' 

IlI:UIlu-r of n'jlllill~ Ihe'lII, 'lII!t .1 ... ll'lIg;lll of 

tll('lII, f.d us p,;\miw' 1111' \Ilhjl'din' npilliuliS or 
J.U71 jururs a'S to \\lU'llu-r Ilh'Y IIlItt.'1'slond till' 
ilt .... tmdiom;, . 

""out Hi 114'1" ('Vllt of tl .. , jUlOr'i wflo HIl..;\vt'l ... d 
dw qtU'stioll :'<laid tl.;ll tlw)' did 11tIdl'l"st'llltl the 
irtliltlidillll<;". ,d.il,· ahout ·t PPI' f..'C'ut sah! lholt 
they (\if1 "ut ]<:';III1IU;l1ioll of furchef all'iWt'rs 

uf tJH'."I' jul'Hl'.'i. IUJW'"\'4'f. ea ... t SOInt' tloHhts 011 

this S('urt'. 
Ahout Iii P(,1" n.'nt of tilt' jurnr5 said dutt tlu! 

instrudiot1s Wt'f<' dis(,lIs:r;;('(1 in tlw jury room. 

Appru\imakly In ppr lTlit 'i.tid that thp~· \'n'rc 
not disl'USs{'d ami ) pt'r {'t'llt said rl .. ,t 11u'Y 

s(lIIlf'timcs w('n'. (h-t'r ·1S Pt'T t'PHt IIf tlr" jllrilTS 

said tlwt tlwn' was di ..... ~rt't'nwnt as tn the 
m(';tnillJ!: of HI(' instrudi4lmi ami ilhollt ,1:\ l}t'r 
C('nl said thut tlll'H' was tint. 'n}4' uII1r "UlK'lu· 

siull whieh {"HI he drawil i:-o that whill' most 
jurors tllnll~ht tlwt tlH'Y pf'ro,;ollany lmd4'r,,,tuoll 
t'U'Ul. nCiltly half of this ~nllql ('01l«'t'f1.·(1 that 
stmwlm(ly Ofl til(' j!lrr did nuL 
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Memorandum 69-41 

EXHIBIT II 

Forum Feature 

Should Instructions Go Into 

8y Thomas J. Cunningham' 

Can't d"jJ jurh·:o-; J"l'iuJ';l 

DUl1'llTllllirwl jlll'i~~s: hI'''!, "';I'U'! 
1~h(lse 1a\\'yt'I's' qut·~~tio!ls. Sunl~('s( the (',mfllsinn. aud ttm 

cunh'u\'pl':-O,r sw'rltlluditlt: a jury's ri.r~ht (u 1~1I,(' \\TiUp'l in
stnldiUll~ irlff) 111l' jllry "um1l. ~of11(' ),aWyt'rs, irulpf'cf. may 
not tC'uliz t ' that oil" 111ajrlf dist inl'iilHl )U--h\'"l''' (lIt' mhllini.s~ 
lrnliull ur ['h'il alld {~I'jt1lit1al juslk(.' in California arlsl's rnull 
the rll('( lhal (""imiua' juri.·:o-: may, hut ('h.-i! jUl"jps may HUt. 

tnk,· (·opj(· . ..: ui flu' ('UIl1't·;<; iustrud illus Oil thl~ law into the 
jm'y rUUlJ) to .. id lIu"1I in tht~ir (1t'lilwJ";ltiuw. •. 

1'fw IH'Hll'PIHlitiotl hy tht! jud;;1' or tlu' \\TitiPIl instnuotiuns 
("ont:rinill/~ tllp puillt1-' of J;I\\" wldeh nltlst tu' npptil'd h." til{" 
jut'," til tilt' (:1('1:-: of ti ~;'il'('n em;(' ('oll~tilul~'S til(' l'Olln'ntidnar 
method nr jtu',\' iuslnu.·lilJll, \-\fritlt'n n'qlU'~ls for ill:-;lnu.". 
tiun:s. in ddl l'aS('.". <In' 1'1'(·.<;;(·I11.('d In th(' ('Hurl .parI.\" in '-he 
trial, nnd I ht"' l'Olll"t d<'cides- wlu·tlwl" 10 :~i\'l'. I·('fll .... , •• of' JWldify 
the prupn!-if'(1 j'I~t.l'IlC~li{lll~, Tilt> ~llhlltitl('i1 in~!nH'li(HI!-> sllll. .... ('
qlu'nU,v lnay Iw '11lU'lId('d hy HIP P:lI·ti~ oni,\" \\,Iu'll IH'\\t 

iAAIIl'~ han· bf't'u rai:-;l'd dllrill;! II .. , l·our ..... p of tht' ll'i;d. In 
the Mard,-April. W,.7. ;''';110' or til!' ST.\n; 11.1" ./"!I"N ,\I .• 1 
sUI~gt':'-ih'd ~('\·(' .. al w,ays to itllpru\'p tlli;s nwthnd Ilf J"'('P~u'u
tion :1IIU pl'l~:'-'t'n~afiIJIl of 111(' l'OUI"{'~ 111 .... tn.ctioI1S 10 th~. jUl'y_1 

It i~ Upon COlltplr-fion of tltp ond prpSl'nt~itint1 IIf inslntl'. 
tions by the court tll<t t 1 hl' aful'l'tllPlifionl'fl prae{j(.(. of {H~
tinguil'!iiliug l.wtwf'l'U (.'ri'lliwd -illul l'ivil jUI'j(l~ [ll'is{I~. Ollf' 
mllY we'll q"('sli,,n II,,· l"aliollaHI,\' or tlo" ruh. ",hkh 1"'l'lI1ils 
a rriminnl jUl",Y to have po;~o..;P.<';~ijlJn fjr ('of,jps or f.h(1' ill~tl'lI(,,
tinns.durinJ~ its ddih(".'alioll:'-'. \\.'hill' df'H,)'ing the s:une pl'hoj_ 
]t~l!e to a d\'iI ju!'.\'. 011('" Iil:!y illqllil·c. fW'Uwrmol't" [11; tn 
the fl("~il';~hj}ity !If ~l rule whkh wHuld malw p"~:-;('s:-.:ion of 
illstl'lI{'tiolls dlll'illl~ dd fh('ratfon by a jury, t'i111(,1- i'j\'il fir 

..... (11·1111'1' SU,l4.'rilJt ('wrd Jlld~!(' ill J ,n~; hlll~p!~, .... (·oufll.v, 1I1H) Ian'" 
Gpn~'l'nl ("uHn~;t'l nr Tht, Jh'~l"Hf!i" nf till' Tf,rh.'PI·:·;)ly or C':dHHrni:I, 

Il'UHllhlgllilfll, ,', ,T., "JIIS(l"lldil1~! .Juri",,,,";l~ {'llli(, Sf. II, J. '27-IJ6 (lD(,1). 
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criminal. a nmmhetnry tl"Pltl't·lU(lnl. CujlH'idc~tlC,nl1y with the 
foreguinJ.t is.''IIL':-;' utu· :-ohoulfl iun'"!;.Ug:.h_" tht' lM,s...;ihility of 
imprnvillJ,! lhl~ 1111·tl)4 HiliI' Iln'I!lIr~lt;1111 tiC wl'itll'n jury iIL'itI"UC

liuns in a nl~lIUWI· l"uu .... h.h,II'- \\dlh tht, prl)lL"('huu uf U1t~ J"inhtN 
of the lilil-:"Ijlll: 1'",'ti"H a"d the "xlx.lil in,," C'~H.luct "e Lh., 
busill'""S (lr till' l'u",'l. I" this "rlid.· I sl",11 ,"",mh ... t",'IIe 
prtlbl"'lls, 

Present Incon$isfcnt Practices 

Cuhfunlia law n~I~lhfl:: to Ul(~ IMl~Si·s. ... inn nr ,,"riU.·u in;;trur .. 
tin,," h~' 110,· j'1I"~' "1'1"""" to 1M' ill .... ''"i"t''''':' Sill .... , 11m lht· 
l'.m~.1 Cllfl., hHS Pt'l'IuHl'."fl ('J·hnin .. 1 jUril"!-O tn tnk.· CUI):ff't;, uf 
Uu· L'UIU'&'K iU~ll'(J('liHII:~ tlltu tilt' jm'," t'uom.:I nil.' l.'Ulk! ur 
l~tviJ I'nn·c .... htrt·. hnw~·\'I·r. dlf'~ tlut l,xh'ful thi:-; IH·i\ .. ih~~~ .. , it, 
judt.,. ill l'i~il , .. "It','I"",, "11", I '1"01<"1 i,'" has I .. ~,,, ht~,1 t" Ix' 
(k.~l"IlIiK.o.;.iI.". in d\'iI l';1;S1-:; if 1 hc p ... r1i .. ~ ('nll~l'ul the.·c·t .. /, hut 
an l'sh'lI~ifln ur Uu' I'ri\·Hl·1!l' hy Hu· ('(HIt't till it,.. "\"'·U ttloUOtl 
hn .... hl"f'n h.·ld tu Ill' irn'l~ulal'. alth".II:h lIul nt ... ·"ss;trily IJI'l'ju. 
di(·ial." ,'lu' t:I~)n~ .,f iWi.h'ucOufiS i .. tu UU~ jury j~ nHl 
nuunl';ltury, h"\\'I'\·I"I'. in "ilht~I' "ritlliual ur d"'il (':tt;t-:-:' 

Jurut'!-> ~'tt.·tupnn~! lu ~jl'l'h'l' HI jtt:r-;l \'l'rdirt:{ ill ,·itlwr L'I'hn .. 
inal",' "i\'il l'''''''''' "''',,''' h.: "tT,'.',,,, "'I""Uy. i1 w .. ,,111 Sl""", 
by II", "1'1~,rt""ily \" ~tlldy the i"""Ul'\j",," to! IIIl' t'''UI', 

J Ttli' :nWHul·n1 .. HuM t)ll' ma'''·. JwW.· .. :t'f. ·th •• l II .... U~tiudlU'1 .1.'4 
~tt"MI h. 1110.1, h. t:t'huiual t"l.>"":, itl\· .. h·hll~. fu, Ulf' 1U1I~_t IN.trt. '''tJl~ll· 
...... "tiull!;. u( lif,' awl hilt" t)'. HH' pm'Jlul'h'd'~' UlJr~t\"II'fnbll' 11:>1 .. '(1 .... ur 
th(' ,,1·.adit't· :n'" tl .. t\\"dl~ht'tl. 1'1 .. ·:·-1.' l'Hn!.ilh''';II~ttI ... nl.· .""t ...... "!'<t .... 'n 
.,'.,·U l'a~'~; \\",ic~, .itf'(' ,·"ltt·f" ....... 1 ~I·'n'f .. th·. with lht· I.u:: ... ihlt· ~.~!: n( 
Jlt'uIM·rly. hi !hi~; !"hl""l'. it }.hldtht hf' tlut",1 that, ;tUhuu~h "'''I'r,·s.:..ly 
JJru\'ult't1 hy ~b'nh' itt ('atH·ut-uta. it hn:~ .H' .. · .. hl"lll t·l.>:l",·h,·n· 'hat lIu· 
UI'r. ,,r writh11 h,:.11 Ijdinn'i ...... ;1 jm'," ill ., (·.·itnhml t':,~~· ",WoI hUJlrurfJl'r 
'n thnt II ifjfrh'l~I'l' Itl"'.1 U,.. ril!hl tu n ,H.hH(' tri:.1 h~' UIt' .jI("I·US( .. t 
""'lnll \', ShU.'. ~ ~'I;4. 47tl (HI I!' L St.,· tl"h·. DG A.1.,U. r.oo (U'~;'), 

A ,trnt·th-:.I jlf::1in.'atiun wltid, 'llii:tJi ht· ftlTI1'I'tJ rtn· "UuwhQ! 
Jnrh'1' h, (·rht.hw' (';,:.(':: In han' th" wrilk., in~lrttf'1infl:-;' hi: Ihnt th.' 
.Vt't'i'j~1' utnnl"'r "r ; .. ·.lnlt'thm~~ ill :. ,·t i.ulllnl ~''''a' h U"UltU.)· nuu'h 
!'u .. ,th'r thllu in t'i\'iI n.!">"~'. Whitt. it WU1IltI wil b.' l·f·\· ... 1'~U, .. • t>1,·"r 
in .n (,1'.uIII."" C""!«' tl) ,ath'l' 'llll.\· tht, fl'w 1118Wllthll'," i"~'l'urU .. ns 
n. ... uin .. t (:-;t ....... ·rid ... ·• C, \\'., l'ntlfurnln ("til"i" .. ,S 1· ..... ·(1: .. u·.· 2nn (4th 
-l"ll .• 'J.J!tU~ Un' lot\\" is hul t'l,"O.r in ridl ,'n:!Ct'" «""1' lIutt· I. IIq,~r.). 
end Ulu:.l jill 1,:"1: d\'" iun"1I/I"u.hl't· ."slr' .. ·Un' .... ;. (":'01 .... "1;111)' In 11M''':U
at."tle ... ~ "H~ 's • 

• (·ul. I't·u, (·~,.II·~ M .. ·. J f37, in IWlrl Pf'II\'i<t(~~ "(rl""l u-tlrhJIC rer 
dt..UlN·rntlnll. "14' jlll'," Inn), hlkf.· "tUIl UH'1I1 • ' , wrilh'n tll:'.;tnll~lc"'tj( 
aivru .. , }' 

'("al. "-')1111, C·h'. pr ... · .• '!"t't'. IH2; .·.·-rdrfl V. fW,·rll. ~" (',ltt.AIII'. 34 .. 
351, iii; l'nt·.lli ,lfIlj:,. 
"r .. 'r('iroH y, .t{UI"'If. 'Pllm" lIuk-l • 
• Mt'U" .. ift., t'. h.rl .... t·fUI.·tIJ I'f/,J,'r Seud.- C, .. , .. ,·pt,APJa.2d 1M, lGil. 

n f'.2 •• 539, Stu (Item). 

I 
! 
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durin~~ their dt'lDlI'wl.tuns. If lIu.' practiec has nleril ill cl"im w 

innl t'~I;~f'!", tl would ~-H'{.'m P'lwtHy nH~dturjuus; ill civil CUSl.'S. 

Furliu:rtllun', if Uu.' pnu.:ti(·" is silulld as an opliunul \lnd(,l'~ 
taking, it wou1d app.:ar l'qtwlly ~1)\l1\t' as. u rnmu\:ltHry rc

quin·uu . .'llt. 
II (';lll1lOt !w ,·nlllE'Olkd. (·crt;.til1ly~ that Uu.' {Hrl'~t)ill~ ~UJ.~

gt-:-,Uum: t'lIlhnu't..' allY r'lf.tit'ally Ill'\\' t1u~Hr}'. As endy u;:.; UJ(II 
tll<' CalHIII"uia Ll'~~i~;':lhln' anwlldt.'d ~;t'eliHn (jt:! or thl' Cnllt' 
of Civil 1'1'1Il'l'dnn' to pH,ddt' that HI u I pUll rclil'in~ fur 
d('1iht,taliuu, tilt' jHl'~' mHsl (~lkp with t1l(11H nil jn:-;lru(~linlls. 
gin'n ..... Nt, ilJ~truethltl hllnd·vd to U,., jury mH:st coutaill 
allY thing to .,.hu\\.' ~,t who!~{' rt.'qlll's.t it \\'~lS J..:in·n." (.:lIll'h:,~i~ 
adth.d.) Tilt, hill ('jmlailli!lg the lll1U'lIduwUl wa:-o dcclarl,t{ 
uucIIHstHulil11l;d ftlr t.'l'hlli('~ll n .. 'il:;.nn:i.l' 

1t can hl' .aq:twd. un th .. 001<.'1" haml l Uwl thl' afu)"l'uH.'U
ttiHwd dbtinl'tiun l)I't WL'PU C't'itHin;ll and d\·jl juril':-O, at} .;:. 
l't';lctil'~d math'f, doc:: lIot I.'~ist to any mah'f'iHI extent. 
In ('ivil (·a:--!·:~. m..; wd\ a:-.; hi ('rililinal nlat\Pl'!-l. jurors way 
t't'quest Ihilt lhl' t"fltll'l "Plt'wl it:-: iustrul'1ion~, tim' ill ~ .. ill\imil 
C;1:-;t'."i jllri(':S ,art' not 011\\":1,\':;;' pf'rmHtt-d lo hn\"(~ (:IIPIPs of the 
instructiuns. }:iuet' :-;oHlf' jUd::i'S. oppose the pra{"ti~·t·.·'i- CJud 
lIlau~-' juror:: iIlT UtIi)warl' lb;~l th~')' may fisk (or the iu:-;lnl4.·~ 
tioHt.;, Mall,\' pr.al'l j'."il1!: 1~1,,\,yt_'r:-->. wnn'U\'p)', and :.;uHlP jwlgl'::O. 
OPI~HS(' any {''XlI'n~~i(l1l of tlu' t':-.;istil\;~ pral'tit.'p/' ~lHlht~~ their 
r'e,ISnl! for ~Lldl uppo:,.ition to bl' th'lt tl,., pnl"lin' is disnl:p4 
ti\'l~ and tends. l(t l'rotIlH~~ till' 11.'1ihcratifJll!.J "r the jury, 

Tlw JH'm·('(hn·('.~ ~_'lnplll.Yt.d in tlOII'\' ~I;lh's an.' as di\"l't':Ht.' ;IS 
tht' ojlpO~;ill~~ }lradit"';~ foOIl\\'('d ill C:.~HfHl'llia.'·1 lVlcml sla1t~ 
pruvide fflr ju!'\ plJ:';:~f':..:~;if)n "f im:trlldiuns ,Inrin,~ ddil'l'r.a· 
'tion, l·illlt'l" us. a '·"qtlin. .. mcllt pr hy l)l'!'n,is~;tol1. ill {'j\'il nnd 
('l'irniu:,ll'w.;t,s. SOHit' :-;.\;iI«';-j fUUIl\\' C.;!H(nl'uia in di:~LiHguhth
ing hdwt'''u the nahtn' of Un' e:t:,t'S. ludiana prohibits the 
pradil'l' (,lliin'I.,"'. A f(·w stHh':~ ha\'e IHI law un llie ~UhjCl'l, 
and, alnHlll~~h tllt'l"t, {'xi:-;.ts 1m r .. dp!'u} ~latlltc (I)' rule J't.'(Il1ir~ 

I 'i'lw aUlf'ltrl!!U'nt. C:lt S1~1t. .... lUut, to. 1t12. :'>'-"', ttl. p, Hf., W.iS 1J:ITl 
uf tilt' ,H't ut ~t1iH'h II, 1~lrll, ('al. Slitl·:. HIUI. $), n7. whkh l\'~l!'; lll1 :lI't 
I.l!vi:.illj~ Uw ('lIoik (lr Cidl Prm-t,.lun'. Tilt· Old 1\,:1:': tlt'M 1n h,' UI)f.'otl
~titHliuual Iwt'~HI!:l' it \\":.~; nut ... ·_('II~.f,h-d .11111 puhlblu'(l ;It h'n~~lh 
n~ rc\'is~'d, :U1d b~'('au"I' il ,1i~1 l1"t .-'Ulllpl)' wil,. Ilu..' n"Illil'l-'Hwtlt lhHt 
unl,\" {lilt' ~H}Jj4.'d. hI' l·xl)n'~~.'1t itl it:; tilh-', 1."ll'i.o.r \', IlIHU"', 1:14 Cui. 2!H. 
rMi Par:. 47H • HIHl). 

"1"ll:--:;l'Il. l'aHI, Thl.~ HulbHt"k lkpud. }~)I!ht Mlltllhs Luh'r, GU 
(AIl~! .. W:)"j·). 

"'I~)hl. 
1", Sl'e THbular ,swum" I .. "· uf LtI\\' ur oUII'r Sl:'''~t (':ll1(.,,.nln LaW 

Ih.'\'i!-itm C"IItU1i~.:--ir"', H~'I·n!llI'1l'IUI;IUr'l! ~ulfl ~lll!ty H..t:1I.inJ,! tu ~1'nkinJ! 
III'Strul"tiuw; {u th<· J~ny HuutH,l'-lfl to ('-17, inC', tNu\', 10, IU;,O). 
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FnwUM-- SnOU1." IN'Kl'fnlt"TluN!'oIo Gu IN'W 'Till'. JUlY RooM? 81 

inll the [Oractit'<', it hus 1lt.~"1 10('1<1 thnt it i~ nnt erl'OC' for a 
rNleral Irlal cUllrl Ln !:i\'l' Un, jm'y n <'tlpy .. f iL.lnstructiOnl." 

In Ihe nl)8<'''''''' nf au:o' unif"rm pl"I'Cldt'nl f ... , 1'('\'11110", of 
Uw prt'SCI1I, l,ro,,.'(IIII"(', Ca1ir'~'lIin lel:islnln"., in wvlewlng 
thillllrnbtem, Ih .. "", .... ·,'" I",,,,t ' .... '\'ide .11lI(WL'I'lI tn ruur bask: 
qucstinns: 

I, DOl's Ihl' pro\'!"'''" "r \v1'illl'n instrnrUnns ,,, lin, Jur" 
«-,ith"r ch'iI III' crIRlil~,I. cOIlNlilulc Illt hll!,fO\,l'IM'llt In tI\(o 
IIdndnish'aliotl II[ jllstiCl'? 

Z. Is 1I11.'n· aU)' rnlinllllt basis rill' dlsUl1lll1lllhinu ooIWL'Al 
civil allIl "r!tulnal jUl';'''' with rt'sIU" III tht· l .... wfKkm of 
wriUl'11 itlS' r'It'II""s? 

:L Ir co'!,ic" II! ",riLl"1l inslrul'lilllls shuuld br Gift'll tn 
JUI·it"" 51011111<1 UII'Y h.· 1:".,'1\ "11 a 1"·I·Rlls"h .... 01' II mandnlur, 
blisis? 

.t. W""ld 1'1'''1'1'1' [Or('IN.rnllnl1 "r InslnlctllltL. rnr UIIC! by II 
jury !Jt.' "lIl1sis\('ul wilit 11K' (,lCil-:cnd.", IIr lhl! ,,"rnllli trill! 
Ct.ur! 81111"lilln~ 

Recently Proposed Revisions 
Th" Cnliful'Ilin Ion", /I,,\·i.i,,11 CunnniJl.,inll III IhI rep .... of 

Nu""rnh",' 10, 1!t:.Il.··' rl'Cllll1m"lu"',1 tlu.t JIII·j(!II he 1:1\'efI 
\Vrllll'fl In.lr.It'II",," jn IM.lh "i\'iI IIml t'rjll1htal"l~ "ul,rI" 
tI", fCOllft'st "r ""Y ,,""'y. """I.· ber"r" Ih(' jllry haM n:tinod 
ttl h"llin iI. d"lib"mliu"., ",. "1M'" Ihl' I""'1U1"" IIf allY ;tlfll'. 
"",<11'111 ,,"y till,,' h...rll'·I' \"'I'fliel," M wdlnK "1""1 tlK' t'tMlrt'li 
OWIl n".Ii", •. " ":xis1i"l~ h.w 11< In I't'(IUl'NIH rur fllfther In· 
s\t·ucti"u. ","uld 1I0t b" dtallll"l, I'lC''('1'1 Ihot til(' Im .... "",.;1 
11111"",11"",,,. (" tilt' 1',,":01 (hi" 0"" , .. the ('nde or Civil 
J>I'ut't"hn'" wOIII<l III." 11I·,,,·id .. Ihl1' "Ihl' jlll'Y 11111)' CnIllRlI ... i . 

.. eft' .... "" v. ''',I,..'' 10'«1,· •• 210 t·.~,1 71~, 7:t.!·7"n (I). ('. (,1'1 "':1:1), 
et"rt. eft'HIt." IfO" tlUn'.; .'ittl"" V. II";h'" lil ..... · •• :WI u.s.. 'It32 (I.run: 
IIOH," v, ""iI,'" S •• ,,· •. a~1I U.s. &:II, fl·r3 (IBn, (~"'ill~ ... ". of 
COl1rl's Chhll:,t' In jury Utlt r4·\·t.·~hI.· ,-rl'ur) • 

... Cnllfornh. )..AW Ih.'\'l.Iciu1I ('ummJ",,,litll, Itt' .. tnmK'fH. .... U.... .net 
Sludy ltcllt1hlJ~ t .. TnkhlJ~ 'nSh"lu'UUlI:OC to Uti' Jury NOf.n tNew •• , 
11Ili8). 

" 1<1 .. al(~.6. 
&-t'Urm 11~7 of tilt' P"uul (" ... 1,- wuttld t., untt'ntk>fl tv nM: "UI'" 

retirJng 'Of' C"·lthl'lllti~'tt. till' Jill','" 11m)" b.kt· an Iln,"" .'xft'Pi .111ftM1 .. 
lion:!!: whlt'h hu\'~' tH'I'n f'''l''i,I\,(".1 os rvhl"II('t, in the· t"M~4 or Cf"t1liH: 
or .MK.~I l*blll' I"toc,'orthc or Ilrh'nh' ,hlC'\UfU"'l~ ,:IVt.· .. In -rv ........... lUI 
OII.hl ani, III lit" OI,h.I .... of n,,· (·'K"I. It, I.' ta"''' In ... , ...... ..-
ha.,ing tlJo1'tn In 1)II~~."!<"qu .. , Till'.'" nmy ,,'~;u Ink" wUh thl'tn nnlt'" of 
tbe (Il'1IUtnnI'Iy fJI;" ulln·r PI'fK','('('ln~ 011 1hl! t,"ut. b,k .... by lht'II~yttK 
or ."1 of IhfOnl. but rtftlU~ lak'.·n b)' nn.'r "Ih('r I"''''''''.,'' ,bld. 

A _tl"" 1137.B ", .. "ld I", a"" .. 1 \0 tiM' 1' ... ",,1 <._ ... t ...... : -Aft ... 

I 
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~at" till' ""'Illt'st, 1" .... tll·.h tl", "Ilk .. ,,. ir Illt' jnry <I.·It,r
nlin(~ thal iI is not 1l('('I':-.;:-;ary tn Ik' I.:U1ulllt'h·.1 intu ('uurt fur 
this purpHSt.· and! '14' {'Oil rI lIIay s(~mt the in:-:I rndihllS tu the 
jury by the Um.·(·I· ... '1 'flu' ('lllml1i}O~jon "Ulwludl'fl lhal tht~l''l' 
is no r~.tiullal h;!sis fllr ,'ontinlllllJ! tlw In'(~l'II' ditoitinctiun 
b.!tWl"t'U {'h'i! nUlt ('rimilial ('as,'s, aHlI lIwt "I qt .... · ad\'antn,.:c 
of lm\'in,~ i.t\·ail .. hIL~ tu tilt' triP)' Hf fat·t in aU ~·am.·:!1 n .. lult· .. 
uwut Hf tllt· i!-tslU':-; 1u 1lt.' dt~'ldl'd and or tilt' (~ulltrf)lIinJ~ ... ·,~~.I 
prillt"tlth's would .s('(~m to lIutw('i~~h lttl' l'iNk, ir ~u'YI that in 
,KOUl~ ra~i{.'s the jw'y IIIh:ht t,.. t'''nrll:~t'1l hy tht.' 1.m~~tla.'!,,· or 

Utt' iw.tnH'tinll.'\ UJ' mish .. d hy Lhl' \: .. ":""1' unt .. ,~· ill th .... iI· num
bel" 1)1' that h. IIUwr:-: {lIt·y limy ht· [tis.trad(·d rrom tllt' tuain 
jol, nl IWlld."':' 

'·114' IluUwtluk l:t'puJ'll'; IT'C'uiUlllt'udf'f:I, in rh'i! (·a~;t':;.. t~x· 
I,,-'rillll'nl:d!y at 1"",1, 11",1 HI(' jury sl.""ld b' 1''''l'Initt~~1 \ .. 
lnk(~ in~1,udinw; iulu 1111' jury IT'U1ll, A 1'1'\·it·w uf Uu~ rt, ... 

nt·tiun uf vnrililis I.ra; .. }\H~~('I,·:-; fln'a ,:r"1Ips tn tht· fUI'(1:uinl! 
rl"t'f.tIIUwlUlalinll indil';lt .. S tlw1 th'l· I"",,, i\u::dc·s :-;upl"'inr 
and r..·lunic:il'al Conrt jH.t.!~I';~ .anel lilt, I/t~ An!!pJt-."j, H.:.r As~u
dati.,., fli:il'i~n'c·d wit h ltlf' ~UJ:l!l·~;1iIlH. whih' Hit' nt',','rly 
Hilts B:lf Assul'inl ion a;:n'I·,t hut with iUlI.K't'lnnt muditit·~I. 
tiun .... uurl 1il1li101fiufl~.'-; It ~hultlfl Ix' uuh"tl, tm\\'l'\"('I', that 
th .... t..'m,(·lw~itln:-; or tilt- ron';~uin~~ grunlu, dirl tlnl n·rh"e(. in 
rad, l·a~I-. the upininw: of "\I~ (,lttin~ nlt'mlM·I·~l.ip. nUl' did 
thl' Hnn>po,k 11<'1'0.-1 .h.:"'''''111 .. 11 r" ... d:; "r UII' 1' ........ '111. 

It h'l.5 ittstl'ud ...... U1(' jury. nil' ('I'ur' nla;'t' J~il-t' IIw jllt')· :tI ('''I'Y tJr Ih.' 
w.Ut,'n iw:hndilltl~ r~h'I'lI il,"t III,' l·.,Ht'l :-:'laH tfn ~'I UIKtll tlw ,"'flliH'sl 
of nn,\' l"arl;r, ... :11!(' I.HAutl' Uw jur~' hw, tt'ti.'("tt tu h~,,~in it!; tlr.'tih,·w· 
Uum., tW lIpoUfl fh" n'fI1w .... t 'I" un~' jurm'. tuml .. itt oiiU,\' th~", hl,rUU' 
vl'nUd," fllil/. 

A ~'f'1lulI 61:!.!i WHIIII! Iw ;111tl",t In 1111' Clltlp 0' Ch'U I'luf'("(hn~' ttl 
r"ml: ""nel' if 11;1:'; h.",tnlt·jt'fl Ow jtt".". Uu' '.'nUt'{ lUay I!!\'{' 1111' Jm'y 
U ('ftll)' of til(' W1'ilkn tH"ln",'ium. J!j\'PH HUti U,,' ('uHl'l 1'1,.111 fin :;0 
lIltOn ttu' Yt"fI!w:...;1 of ml,'- I'itrl~'. nmd" b"run' tilt' jur.\' ha~ fl·Ur ..... 1 tn 
IlI'~in it ... 114'JilH'r.tlfi •• h-:, n,. 1ll''''' Olt' l't .. pll..·~;t I~r an), jllft .. •• 'IUld., ftt ~m)' 
Unu.' IN"nl+' \'.'relit-I." '''i.,. 

11 Itl.~.ut C.7. 
To tof'I'Hun 11.1R uf Ihl.' P~'n:d ('Oth.' :1Iul tu ~wdi"tl 61-1 uf U1I' r.f,ll'h~ 

or Ch'U PI''''.'('fhll't' 1Iwu' \\'(tuhl b .. atldl'fl Uw ruUnwitl~! tJ;tril~:I'U'''l: 
"U. "fh'l' lh~' jury lws I'ptin'd rOI' .1.,libl'f'iIHfNI, nn~' junlt' l·l~IUt·~;t'" 

.u {"(illY fir til" writh,tl lllslJ'udiuu·; f,!,in-u h~' tl1'~ '1'41111'(, tl .... , jut)· 11IU~' 
Cftmmunk .. h- .tat' rt'f,w'~l ttl tlu' enUI'1 IhruUJ.!J. niP dlk\'I' i' til,· jury 
dl'l!:'I'milll'1>< that it is nul tu·.· .. ·:;~;<t .. ,\· h, 1)1' C~tlIfIUl·tt.·d intll "ourl fur 
Uli!'f, "llqKI~:t' 11lni 111l' t'UII1'( til:.)' ~l'tlf! I\lt· im;ll'uf'linn': ffl II ... jlfry by 
th .... (lml.'(,·I·:' II.ff', 

H·ld .. lit ('~ 1:1, 
•• HuthrHH1 ••• 1. n .. A SUr\'l'Y 'Of M .. ln.pl»itnn '1"1'1.;_1 eonl't...;, , .. ~ 

Atl,!t'h's An'a. 3!I.J-:m:f i m:lt'i). 
I: )'uN;('II, "~1II1. "hf' lIo'brnlli;. Hl'I;lIIII"I~ t-:I::M lhmths [.uh·" eo 

{AlI~ .. IUit'H. 
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In 19;';1. !,H·lm1 .. r .1".< R. n",';;I'Y il\l"'MltI",<~1 " bill In the 
1"":illl,,tu\1, whl.·" ,,,,I'II,ted """hllUm III(' " .. " ... Il ..... l n."~lIn· 
"re"d.,. by LIlt· Calif.wlI;a I.~\V 11.,\';'; .... ("lImllli .... I .. ".'· (n 
Ih<- ... , ... " 1('I!iNI;,ti\'" ",,,,,.i ... ,. 1\""'·' .... 1)'1111111 I'alrk'" [I. 
Mr.{; ... • illlnMhll,~1 ;, hill whit·" w,,,, li, .. it.~1 ill 11M lK"'1'" tn 
tlK' IInl<"l<h'"'1I1 "r s ... -,Ii.~, 1iI~ "I 11K' ("Mlt· .. r Ch·U)'r ...... lu", 
I" .'rllvi ... • Ih"l tI ... jury. 111M III n·lidn:: r .. l· d..tilll·l'lItinn, ""')' 
lak" with II. "UI(' "11111'["' i"sl.nlcli"ns I" 11 .. • jur)'" I" ll"diU,IQ 
tn all .. 11 .. '1' ,," .. 'tI'lI(·nls rt~·"h,.,1 ill ('\·k"·",,'. ,. RK'lion 612 
with r"'IM.:! III d\'il tri"ls 111<'1\ \\""11t1 "I'I,."sillmit· till' 
11I"''II<'nll'''''\'i";,,I''' .. r I'l"Il,1 c.-I<.. s",·Ii.~, 11:11, whirh D""lit,~ 
Itt ('riminal (·m ... ·~:. 

III Ihb; "''''IM'''I it ,h",,1tt I", ........ I tlwI ", ... ". O.k· sc: ... ·ti ... , 
1I~.r.I{tI) t:l'itllls In tl ...... lIlrl th,' 'III\\"<'I' I" ... ·mlS(· ""I'k'll .. r 
tlK' h"'lrud;'~", .. , I" loc' ""Ii\~',,,., I .. In.· jllr .. r~" In ... ·Im· 
"", .... 1111.· ..... It "'"' hi I", .,.nlt·II,I .. 1 Ih:t!, ill Ih.· l,btIt .... 't· • .e 
II t .. rrt·'~~"HIi"J! "' .... ·ti.~' in II", ('fkl.· fOr ('j".il 1',·", .. 1111'(', the 
"'''1<1, in 1I "h'iI ,';0:,,', w,,"1t1 ""I lx, .~nIHlw.'n.1 to dl'll\'c'r 
ill~I"lld i" .. s I" II ... jlll'Y wtl",,"1 A .... I"l·sl 1I ...... r .. r. 

U iK lint ",·rl:!i .. , rlll'\I .. ·,·,,"~,·. Ih,,' tI .. • IM·"I""",.I DIII'·IIfI· 

1Ilt'1I1 I .. ~,·,·ti,~, Ill? W'""" t:i\-.' II,,· jlll'Y fir inrli ... i.11I1I1 jill""" 
8 l'il:"1 I .. ''''IIIM'' II,,· <"111'1 Ito I'r'l\'ill" w1'illo,.. jllry h ... lrll .. -
li"l1~ Ill.'" .. rl~lt"""1 \I1("-,·r,,,.. It ~~ " .. t <"rlllill, rnr ,,,,,I 
"!l,II,·r. "m, th.· l'i':"1 I~ ,:".,,,, tn "l'i,,,hll.l jlll'i • .,. 1>I'(,lIl'I,lI), 
bY ...... ·!i.M' 1131 .. r 11 ... ''t'.wl (""",. , .. II is my IM·lld, 1",,,,,,·,·1', 
tlml th.· ",ttrd ~1Il",v" liS u ..... 1 in "''''11"" 11:17 111,,1 1~'P""tl 

II' ~11 .. h' nm Nu. ::D. whh'h \\'u •• ld NI:h't iutu tnw , .... ""UUJ!f"!II lu 
UM· I ........ t CUlh· MIIII (II Un' Ctto'tt.' ul (',,·n J .. · .... ·,·.lur •.•• :-:t·t rflla'Jh I" ''''''0:'. 
13 ~H", 1-1, tW,I'If. 

,. A::!i{'nlhl.v lUn Nit, l,;tH. ,,1 ... '11 '\\.'.,1"" UUM'Uti NIl ... '''''''' fU2 n4' U"' 
('ntl.· ur ("h'it ItnlK ...... t ... ·f· h, I't'ilf' It" run.nt-s: "UIM,n tt"h'h~! rn .. tI,·Itt.· 
t.·.,.Uun tb., Ju".\" Iml>' 4.j~"t· with n""I" 41f.· .... "",..1 hue',,,,,.,,,,,,,, 'It ..... ~ 
j"'tI ,tf,tl ;.U 1''''llI:'''~ whif"h h:,,'" 1111." .. 1 "',.,..h·.,.J RS 1"\·1.1 ........ • In tht.~ 
(:.nu~·. t'''('I'1\1 t"·tHrsiUfltt·r, or 1"t1.".'lC ttf ~I ... h l*ftl"·r.; illS nttnht 1M", In 
thr OI",,.lnl1 f', Utt" ,.. .. Ira. lu bt· bd; ... , r.rOh1 U .. • ,.·n.ulI I.uvlntt .... "tu 
h. fW".~t's. ... iulI; ;,ntl lIll ...... IlIn.w .I~ tnkf.· \\;u. fh,OfU .. ny r", hJblt!C with.'" 
ttw C'lIurt tn;,,. de ... ·." tlft .... >f'~ I.uh"!!o nI tI,l' b"Sthnuny 01' utt14tot' I ........ 
t.'t~ .. Utta;s III. tI .. • tri~d. tnk .... h)' 'hf·",~'1\'4'S n.' nu,)' ur th ... .,. but .tOt'll.-
tnkrn by nit," nlh.~r lit ~ .... .. 

""'n '-''tlf'''' "~, C, ... I,nUf. 01 Coil" !iln • .LM (lU.'l2). tht· ('tldrl, in IntM''' 
pn1inr. !oI1 ... ·II .... u:n ttl U ... , ""unl Cut"'. t~l"'\"'d thaI "ft, .... • ""duh· 
'" ,aut m:ln.L.lu,",)', II dil't"t"t;, tilt' ("'"u1 tu :.11 .. "" tt .. · jlu·,. to tnIc.· .,'U. 
t1K.om un,.' INtjN'I'~ 'lot·l·h't'ft h!f .·\"hl"IK't· whk'h JIIlt." J,. •• tI Mon .... • tn 
thrn. in t.u.k'nJ~ Ut' th"'ir \·ITfIi .... I .. " ,."It,· MIll 'It' h".·t·~ If'Uhmd .It.· 
p'rlltlu'utf uJ ,h.' ('Utl"," .f!HtJ-tf1U;o;:b IIfl,,"·d.. Ih b~ C'1IIfK."Urrinn 
Ullin'., ... Justh'p Pah'Kln:-:h')' ~t,h'd Ihttt "',ih. I'Il,t .. , th,~r " .... ·011 •• • .. "" 
of U,,! ('fMlh·ut!'li or ill 1"''''IIo!'f' t:h~t'" .. , ("\·P .. ·II .... •• It" .or lin .",.. rmotl,," 
.. "' .... Ih .. Jltr)· niP." 1t!4:: rul' U ... • '·~II."· Br Insll1"'U,".: hnt tf dt("7 
brUt""'", nk·tn~·r\"·N ,.,tIUdt1dl" ur.. ... junlnhotl ",Uh lh., (~~"drt'll~ UN')· 
IIIlt)' rIt'orUm.' h, ta'u.' Uti>' Im.,,~r ur blsl., ... 1Inn wUb nit''". It ~ hili UM' 
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lit JUUMSI\I. pt' 1'tlt: STAn: UAM tlF C,UIFQII."lIA 

for !Ilk! III lI<'Ctinll 612 ~huuld he illlcl'I.rcl('1I as Ilrnnlinll dill
creUnn III the jllry tn ,Iclt·rruln., whclhl·r or not It Khlluld 
talw Ihe writlen insIHlt'liun,.llIlh til" jllry l'IInm, Any uncer
tainly as tI. I'IIIM'I' poinl, howe,'er, would Ix, dj~lN.'1I1!d by 
the rCll.~llIIml""lnll,,n~ "r lilt· ('1IIir" .... 11I Law RC\'isinl\ Com
millllillll as 1"' .. 11''' .... 1 .. 1 in &,,,al .. r lJ",·M.'Y·s bill, whi ... h em
pnwer" UK' ~~IUI'1 In ~i\'e illlIlrucliulls in ,'ILIt .. r eritnilNlI or 
dvn rll"'" Anrl, rl1l'UK'r. m:,k,'s IIwn<l"I",'), Ihe prn\'I5IIIIl uf 
InstrucU,,"s tn II", jury UI'''II "UK' "l~llIl':;1 or any !",rty • _ . 
or •. , jUI'''I','' Neill"'f 1I", UII"Sl'Y lIur Ih,' M,'Ot'C bills 
WCI'l' at·It, ... J upnn hy l"t~ l..c~.:i:duhln'. 

In 1,Is Mt'lIu,ra",tun. N .. , II. dall'" ~"'bru",')' IN. 1!1l;1, Ihe 
EXCcuU\-e j;o~'I""h"'y .. r II,,· c:.1ir"rnla l~tW Hevlsjun Cnm
mls.~iun NIl.A~~t~tl ... tl •• :tl n •• : (·"mlni:.;:.;i.,tt cunshl(~t twu MIdi .. 
IIr",al m"IIt'rs_" '·ht· lit'st, 11t,,1 "1111 .. , 1~'I'Y .. r tht· hmlrllc
lirnlll gil"'" h. II ... jury .'",IIIK' 'YI",,,.,.IUt,,, wIU~'ut, ~"b<lan
li(tI h", .. lwrill'·11 u"Nliticali .. " ",,,I shall 110' ,."111.111 :lIIy • _ • 
nmll'l·j". "·hi.... wunltt id""lil)' 1~~l'li""I"r i"slrm'U"ns ns 
hn\'htll ",'i,~i."",.1 with II l':lrly .... wilh Iht, ~""tl," wouk! 
_,II.'('IF), II", F .. nll or 1111.' inslrlll'lin,," \41 Ix> Ilh,.,n '41 II", jury,", "1l' Sf'C,,"t!. Ihal tin· ~l;dnle, "erh"p~. shu,,1<1 5I'L'l'i(y lhlll 
"lilF II,,· iur~' Is ,:Il't'll nlly .. I Ih,· 111,;\1"11'11,,1111, it n"'sl I", 
Ilt\·,· .. nll .. r 11",,"." ",u"ltl rl~I"It',. \I", rt"'~'fllinl~ .d "1(11.'1111'"' 
r.r.nt·ult~ inst .... ditlJl .... tI( 11 • .(', l-UlU't.:!1 ):',(·h ur thtOS\' J"'4t1MJSal, 

.~(lllttl· rb:.ht ut Un' t,.-.t,.;,,,·uHut. Uf' rh-"'n,,,,' hi ha\"\" UN' Itoill .... ·rolO at 
tn"lrudi'tll'" ~t·ltl wtth 11k· jUI')', NHI.·."s "u' J"'" d.',murr' if," hf .• oIIt ~. 
("::nll.h't~i:~ n~"Jt·ll.. JlI~HI:(' l\h:Khh1r.,·-s l'nlH'untU:: Qh'utf'uf WIU:. 
\M.·tt ,me ~tlUUlI'it.,·. In ~ub:"·llua .. d l'USl·~. r.1I'" tlfe t"""M~lInn that nil· 
jur ..... tltnl .. r ~ .. o1hdt U:'I1. tu,,1 r1 rb::hl tit 'h,~ jllr.v Im:.rUt·U .. n~; tin lb. 
de .. n:tn,' tI'H·r.·fur. ~ .... ''f'ul''.· ", "lfH'fJIJ. ~~7 (·pl."I'II, "Olt~ .... if) t 19S6); 
I'N" ..... \'. " .. ,ulI·if .. 'JO t':.I.Apft.~~d 4i'i:i. i.tol U!U~), 11 __ (·nUf .. tf"h, 
lAtw H.· ... ·h,iu •• l· ... ltlUI':;·;h'" :II:-:n ',:-;sutlll«1 thi~ rh:1t1 in 11 .... jl,r,)', (~aU·· 
forni. J.tew 'h'\·h.t"n (·nmmh:..J'jIIl.o n.·.·uIUHH'ntlaUu .. hl1ll Stud>' U .... "'.
Ina: tu l'pkhl,: ftr.-trlH;Uuu,,:: tit U,,' Jury Ih ...... , (" .. I.:t ~NtJv, .... 11IK) , 
,'ht' bu,,!,,;,,! .. · of $1'\'lIuu 11:r;. buwM'I'r, l"f"t1nhlly l~ .. "" rll'ur t .... dIM" 
poInl . 

• , P4 .. ·,fn .... "ndmu Nu, 9. Snhjl·,·t: Stuel,"" Nu. 12, Takhtl! llt.lrlK"Uon~ 
10 I"" Jury 1100 ... 0'.-1,_ 19. 19a'l). 

"Id" til 2. ,'ft(, fnnlt\\'jn~ !>I'flh·R(.'" would tI ... · ... X" nf.hod tn •• ro-
piIIIt'fl to('('Uf'n 612.:-, nt' th., (',"",. ur Ci\"il I'n.'l"lurl' , .... t ttl .. tl)l~·" );t ... • .. 

Uon 1137-" nf tltt~ 1"'w,1 ('rJlll·, FI't rfll'Ih In flot~ 13.. .ftlNlI': .'1111.4 eup)" 
of th,- iuxlnlt'thMu. l:i"I'" til U,.., Jut')· !'I1 .... n btl l\·fN,,\\· .. tU,-n ... Uhout 
_'--'lnuU: •• hO'tll,lwrlth. .. , tlM.MUrlt'uU.m ;Intf .. hun l1ut {'tltdut .. Btl,)" rUn ... 
nun or I,uth..,rily. hl'j!unM'u'- ctt" tll;lh.'rial \\'hkh wunhl ilk-uUb' par .. 
tblht" "1IK11'ltl'liun~; D."I hn ... ·hr:: fJri,:hmt.d ,,·it" II purl, or with ..... 
_rl." Ibid, 

.. 'd •• Itt 4, ""! ,,'urt' .f"..-Uh'u" wuuhl Un·n bt' ' ... ·I.·it·,. fAIl" ph"" 
.-~I "",·Ih •• 113;.~ Dr ",,' I~"",I (' •• 1,' ;,t~1 pn~.""~1 ,.,..1101. 1111.5 
01 the ('"~Mi(' of C·I",·n J'l'f.X"l'(hll't~ • .nud Ull~ f.,l1fJwill~ ~·lIt4'hI"t· w'lIUkl br. 
.ddt'd: t·u Uw ,""y i!-O J:h'l'U :111,. ur UU,' in:dnlt'lI"'I!c~ it m .. ,;1 Itt- I:h ....... 
• 11 or II.., .... " 



• 

c 

c 

uriglnakod with pc'1W1k:ill;: ID~.1H1d UK-)' nofk.cl the vIew 
that lilt .xlmsltm of ex;lItilll: ,Jl'lldk:cll 1M dallrable. Ir. at 
&he _ tlnl('. tlocore are pl'o\'idf'd JIIlr"'luanls tll pruteet ,_ 
rI,hi aI the: IlRrtlt'K tu bo> Iri~~1 by a itt". vwlll.'d ...-.11), In 
all &he Jaw or too CIIIU'. It WIIA IIIrJ,'t'llt~od further thai ,he 
pfOri .... n to tilt' jUl'Y IIf InBlrud/oml. "''!Iring hnndwrlUen 
changes and addIlI'.111, l'l'Oltdtin!l ..... Ibly. in a ll'nlK'1 \0 
place undue l'm,Jhll_i" lI",reulI. and InlllnK'tlolls klenlll)'lng 
lhe pIIrty pc'tlpnslnll the salllt' _ ....... Ied. 

Artun-tt In Favor of Giving W,iet8D. ...... " .. 1111 
...... Jwy 

I. E\'1!n III a re'atl\·l'Iy .Impll· l'llM.· the l'tJIIrt's itutrm.11tww 
..., be Inng and t'"ml.k·x; Iht·rcl" ... •• It Is uun'lllllJllllble to 
expeel a lay JII ... >I' t .. n·member urnl illlIt ... lr\kno well ~ 
..... ")' the law of tilt' ill.lruI11"1L~ tn lhe will ,If lhe t'atIIl. 
~ If the Jurarll W(!1't! In kllnw that ~tpk. ... or the .... nJeo 

I\unI _11<1 be a"I1i1l1hll' ill tI .. , Jury " ...... I ... la't'r relc'l'l'tk'l! 
_rllIj( thclr c\t'lihrmtiflnll. t .... Y ",wkl be k'lIS apt tn plllC.'ll 
.-tbIP IIndul' (,III,.h:,,;ls tllMIII t'C!rtaln 1,.,.lnlt·1I1I11II \\·bktl 
may _lit IlIIrlll'lIlarl), I'"rtlm'nl at till' mnmrnt uf ur" 
MyI'l'Y. alld 1Itl!lll I he .. ('rli n,'ury of .. ta- "dl'lClltlllK. 

I. 1r the jury hnd uacl)' IIt't'l'1'N tn rol'll'lO uf tilt' t'flllrt'a 
1It ..... l'litJl'lft. till'", wnuld hI' It 'lIS "f1Pllrlunity Inr 1\ lit ... ...,. 
wllkod jurur tn In.prlNt! his """dlmlnn of Ihe-"" II .. .... 
tIuolI on II~ oIh\'r jll ... 1I1I. 

4. Jr lbe jury IvKI e:npil's IIr the emlti'" hl!llructlnM l1li 

JurI 1I11K' woolll Ix· '1"'lIt ilt atwRlflt"'ll to n'l'llil th" .... aI 
iItIInK1lo_ or the: I,,,urt and less Jury titRe W01l1d be IIfII'IIt 
in dctJRlIng real or lIUpprll'l!fi disthll·l...... In the law .. 
dedamlln thl' ImtnK'lioll •. 

, I. Ph)"lllt'al JllIIOIII'lII'I.m or tlK' ImtnJetioJl'ln in lh" j.y rollm 
wauId ebviale the _ity ror nnlMalklng by jllroJ'll "'Iring 
IJIe Instruction pcrlud·· and \\'OUkl fl'lIUllln the dcwlloft 01 
tit, •• :ell aUention to and ",,"renlratinn u.- \lIe .... a' clt!1W
., .. dtc IftKtrUl'l "NI!! by lit" rourt • 

......... Nliri ....... fholtb .. mll ... tl.· Jury _ .... t ...... wttlt u. ...... 
_ .r the ..... '-.v or ...... ·r " ..... t·.·.lln~ an ..... t"'l. talP .. II¥ 
Ihe" .... _ or ...,. at t""'n. , . ." Cal. (:..dr L~\·. r....,~ .. .". III. " .. .-r 
•• C'IIMIt9 .... 14. C.d,Aw.2rl48'1. 47S-f'JG. 211 P.Jd.1 (1II1II1. 
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Argumenh in Opposition 10 OMng WrI"- lnltrvctlont 
to !he Jury 

I. Th,"", in ""II .. "itiulI I .. tltt· pro"II<I,", of wrllh'll Imrtrue
lions In tiM' jury "."h·ne. Ih,,' the Ill'adil-e WlIlIId n.'IItIU In 
• lub"tnnlhd I.rnl"ni~ltl .. n or Ihe lenlllh ,.f • trllli beeavlOl!· 
or the .,. ..... Ibllity nr o:nll.Mdrrabk> lWt>mlh,,: of tltl' illltrut'· 
tiulUll'illtt·, by the "nlire jllry or by ~11I1l1l' jllrul1l. 

Z. Snme jurlJl's w .. uld 1l1\'" undUt· wt-lllltt tn IlUrUl'ular 
IftlIlt·\lctl"'~ ... Itl' , .. ,,,,i,k·r lh"m tlut "r l'Onlt'xl. aurl lIut CfN" 

.Ider liK' in.~tn'di"". n. a wh .. I", If ""I>i,'" wcn' ",'all.blt' 
In the jury ,·u.m. 

:a. 'I'he llrut IJf''''t~llali,," .. r illslrul·li .. nll b)' the l'<.1II1 I. 
8uflicl .. nt tn IIrO\·kl .. th,· 1\"'1('1',,1 buck,:r"""tI rt.,uln'tl by 
the jury rflt' tl'" ""'MI"d "r lis dl'llb .. ,rIlU""lI. 

... If tllI'n' lin: 110 \\'rlllcn Instrue""lllI II\·:,lIa1>'.- to ttll! 
Jury, intell.'Clullny RUI,,·rkll' J"'"I'>I will M' Il'lIII lilt! to IIIIJ>llIIC 
their will 011 Ihe Jury." 

L Slim .. ' tll ..... "',"I~ IIrltllt·. ",,,n.'\·l'r. 11,,,\ If allnrm')'lI c:n'" 
not IIll"'" "n 1I1l' l'ltlll dMlnell"",, !OCt ,,,,'110 in II", 1"~lrlle· 
lionN. Iny jllr.1I'5 ."11111 .. 1 h,' ""1"-'t1 .. '<1 I .. flu any M·Il .. r by 
.... adlnl: Ih .. in~lrflctl""", 'nll'SC "1""""'tIIM ",,,,t.'Ilt1 lhlll I ... 
pl'l1ctkoc In e!\'il .. II ..... '" I.rer"rublr 81,,1 thnt till! 'nw In thb 
1'CSf1C<'1 IIh<l1l1ol ,"It he elm nt.:'.1. 'n,,'y l'<.IIIt·I.... furth,'rmure. 
lhlll thl' ''tom'' Cnd .. 11",,"1« he nIl1l'l1fI",1 10 prohibit lhe 
pn""'111 pnK'\i,'l' .. r ,,,'rmittilllll'\'t'U el'hnhml jurk'!' to tnk,' 
inslruL1!tlllK \n' .. tltt· jllry n.,,". 

Paychologlcal Considerations 
Since jumrK 11ll'''' \'nryi",! d'·IlI·.OCK IIr ""h,eatroll. ane! are 

Iurllvldually m',re or lCOIfi I'«'Cpth'l! ttl the viSlIl,I.nd .'kUtory 
rnclh"dR or In_trudl"".'· \1II)'l:hnlt'l:lcal ",,,,,,ld"raUuna fa\'fJr 
bulh oral iJ,slrucliun by th .. l'<lIlrt and the provision nl writ· 
tftI illlKrucUnr'H In th,· Ju,'y roOIl1. Ptlychu, .. glstR point out 

"In the ...... of Smllh '. If.NII/PH. 19 Ind. 301 (!IIlII •• 10 ... <'OUr' 
.. Id: "If . . . , .......... 1 ".'htU lhe wrlU"" 1 ... 1."........ to 11M' Jury, 
It"',,",""h 80 ju ......... , nut upun "'l'lIIftly In 'h.~r obIH", '0 n"'" 
MId , .. \0>.",,:1 wrllhlto II ,,,,I. II In 'h~ pow ••• or sharp ....... ... II,,, 
ju.y to ...... ~"" bt .... ""'· , .... Inl ... p .. ~.·"" f .... the ......... end ml .. .... 
1""1. ""'" ""ur", Mlow J.......... W.. Udnk 1 .... lr .. l<'1l .. n. ohnH'" "'" 
!>to •• ,nll" , .... jllry n_. with .. ", .......... , 01 bull. ",.rlk ... M 

"..,.. AllplI.1, (I. Woo .,wI P, .. lrul~~ 1.. ......... l'O)'rI~,k'IQI .01 """ ..... 
(11011 and C .... 'I."''''. 1f.l1); Jik .... " ... ". r.. h., -r.u.-et .f C\'\JWdIIqI or 
MII ..... I.1 on C'Urv,'. of """""Ilillll." U A .... J. or "IiYt-h. 1111 (11311'; 
J ........ M. 0., end r.nMII"',. 11. It, MHullunal .... Rut ...... JIICII7 ... S7 
An,. J. 0/ l'ayrh. l1li2 (I!!H). 

I 
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thnl malt, .. ;,,1 10(,,,,,1 .. ,- ,.""d ""l'" is ""t 1'('l"aIl~1 as w<'ll II~ 
muterlnl 1 ... ",,',1 IIr ... ",,1 mOrt' tI",,, ""C'" nll./ 1I1111'>I,.:h "l:1it, 
pO;lIls CIIII hI' ..... a; .. " I "'h',, " "in):I<' 11I"· ... ·nlafju". that th,· 
nn.l.lnlh.' n·tl~lIhun ur (It~'ait .... ur ur ltrt'dsc IlhrniKt'ulnuy re ... 
'11I;res "~Irl' II",,, '''It· 1'<t'",'"I:,li''''' Jury illst.'UCUIIIlR fr.!· 
qUl'lllly ('f,,,j;lill " "<lnswl,·,'"hl,' q1lantit), III mal,·rl.,l. III 1I.;s 
r""peel I"'),"'",],,!:;sl .. ,,,,.k.· tI", flll'lh.'r .JI"",r,·aU .. " tlmt th .. 
I:r.·"I,·,' tilt' '''"'Hml .. r th., "''''''I'ial Im"".·ntl"l. th" ]' ....... r the 
1)t'rCf'ntn~l' tllcr,"I.r is. rt·1t:ti.li .. r nn'" rt~lnl·"lhl,· .. rrtU 

Mcchonical Con5idcrotiolls 

A d,'II·,'m;n"IiIl" n'r:,mlillr: Ih.· oI.",imhilily "I 11I.·nnlltill': 
or fl"Iuiriu;: jUl'h'!oO tu ha\"(' \\"I'illl'l1 inslrut,tittus. r.·rntr:-; tn 
01,1), HI'" 'u(·,'1 ,,' tI", ,~,·,\(· .. al I'r"""'11I .. i .. ·II"' ....... 1 I,,·)'t·ill. As 
.l~.h"tr l'rt·\'ittu:;I~·. tlH' tU'fM_'\{·.hu-ul ri;!t.ts fir tin· 'tllrti(~i- r,·· 
'Illirl' "ul nlll~' ''',,' tlll' jll")' I,,· ill~lrul·I .. 1 "" ",,' In", "f thr 
,·n .. • IKII. ( .. ,.tl",r, 'ha' 1IIl' instrllell,,"s IIHI,I Inr Ihl" pur."$<' 
hr. ('nUll tIt-h· "uut irul':n1iii.'. 

Allh"ul:h insh'u('UnIlS. Inr Ih" mllst 1~lrt. II!''' 1 .... '1~"".1 by 
II,,· r('.IK'l,th',· Iili):'",ls, ill I" .. II'Y. ;,1 1'.'lI.I. tt .. ,. or.' II,,· 
j .. ~truc·tiHn .... nr t1w c·unrt.. \V_H'kfuU ioslnwlitul.O( Hrr hnl'll"'" 
111111 111,,1 s'~"II" , .... "";11 II 1"1/'1 .. r th., rr ...... 1. " ... C'OIlI't. fur. 
tI ... r .... "1·. \\'fI"!tI,,,,,lillll" '<I 11",.·i,'., n'lllrsl., rn .. ,,"bflliU,~1 
h •• h'Ul1~1JI' lrollll tiM' ;,tlnr".·)," rur tiM' 1~1I1Il'" nnd th.· ~lUrl, 
as 1' ... ""-·,,lIy ""'llIirl'.l. ",",,1., I"diclfh' \\'hi.-l4 Itiwml IIlIb· 
milled a .:h'I'1I i"sIl111'Iinn_ ", ... CUII.-I wflul., ,,"nll"II<' to, 
ftlll",.lk]nl<- Ih,· Insll'lu'linns. mnkt· n.Mili"n ••• k~, .. ti"". 01111 
c.·orl'l .... liu". ",,· ... ,ill. r.,fIlS<· " .. nu· illsl rurlinllll 111,,1 a.Id Jl(',,' 
OJ"'" "I it. own:' " ",,,,,'d "ut IK' ~.I\,j""hlt,. 1"'W1'VI'r, to 
"""lIIil th., jllry I .. ""I' th.!"" wOI'kit,,: i",II'lId j'~l~. ~illef.' tilt· 
I'l~, .. ir.·tn""t nl iml'nrtialil)' '\~>uld Ik' ""',·a"~I. I""'h",,,,. if 
the jurnr" "' ...... In knn\\' whid, 1i1i1:",,1 """millt·.1 II Jlh,,'fI 
IIl.ln~ti,,"_ It i. I")$ilol.,. lurlh,'rm ..... " timl tI,,· jtt ........ "' .. tlld 
plart' IIl1du ... "Iul'h"~i" "" II .. • hn)M'rl:nICl' or h'lIIchvrlU.'fl 
dl'II"UIII'" 1II.t! ~<I,Ii'h"," Illml .. hy till' (~,urt with "''!Il'l'd til 
11III'ticular iIlSI .. udi,,"~, 111 tI,;,. ''('''11('('1 it hll8 "',.. .. h .. l<I th,d 
wm.n .. inll'rli",~1 IIl"U"rM in Inslrueli"". W{,n.· nnt oIlliter
.Ied s .. tlUlI tilt .. jlU'Y "'lIIld "ut ... ",,1 11""n. IIII' "'".lInl: ,,( 
StIch ill"t .. uc1i .... ~ illl .. Lh.· jlll'Y ,.. •• '" WHR illlprt' ...... ', ... In a 
I'Ct.'Cllt CaliffJmlu ""ioui",,1 ('lIS1', II '",I1\'irliun \\'IIS I't'W'I'sed 

It "d.d. 
~·C:tl. (~,.rlc C;h,' ...... "u .... R"C. 1I1'.Hi CHI. 1'"11. (·.H •• •• :tt ..... t 121 • 
.. "'"',,.,. ,-_ ,""",",,.3" II!,AW_ 1.12, 48 N_.~!II '1111. 'ill-I (IIN31. 
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bet'au.,' till' ju<l.~" h:III , .. 101,,1 "" j",ll"Il!'li<01l ill his own halKI. 
writing ltt tltt, I" inll'{f itl:~I1"Hclionr.;.:t., 

As indk"ll'" Ilrt"·j .. ",,I,\', if Ih,' SlIml,,,,I,,1 pr"etke i5 
adol'h'(I, tI'l' in"[,."di",,, sh .. "ldIH· rt!IYI't.'(I ""d Ili\'(m to Ih" 
jury aN th,' "'''",.1'. i,,;<II"I'.-I ;o"s." .:\'1'11 Ihllu)!h til" dct.nils 
of tI,i. 1"·'.··,·<1" ... • ""uld Ill' "1"I,..irl,·". (n,· Ihe In,,,t Pilti. by 
tlK! Ru1.", <of Ihe C"U,.!.·" "I'IH"'(''''~ He II", I',."l'lic,' t.,~,t"lId 
that Iu,·I ..... o{ lilll" ,,,,,I ''''I'''''''.' "· ... ,Id 'lIl,k" Ihis IIddiUnmll 
stIPP in1fltllt'lit.+at. PrupHIU'uls uf lilt, Ill"arHl."l', hun-evert be
lit'\"l' thnt Itu· ill:-ollut'l iun . ..; ('uuhl I"., (In'p~u·( .... J dUl'inJ,! thi. 01'141:1 
ar,:ul1wufst if unt IIt~rtln' that liwl', SiJWt' the instrH('tiun~ 
IU't·.-..cnh'fl ot~lIly l"Ul<;lilulp, fo .. pm'puNt\I.t or tlu' J"(!('ul'd. th .. ~ 
Insh'Uf~liolt~ uetll"IJ.\' :!h,(,It. it \\'oulfr Nt"t~m tlmt. (luly lhi:s 
v~1·.'iiun shoUld hl.' ~!h't'u 1u (lit' jury ilCtf"r tl'.;m~l~l'ip(iun 
thCI'I:'OC t,~' tht, 1'4\,H'rh,'r, SIId1 pnl('lit'l' \\'lIu.d ntJuw rm' any 
\ti:lrintiwl!i I"dwc'f'11 th~~ SlIhluiltpd wriltf'u ill"'ilt"llctlun~ aud 
tht~(. hralt,\' pn'~'l'ult'd 11,\" lll .. l'our1. Tlll's,,- lid,~all" inslr.lJ.C'~ 
tilth:; ('lluJd ht· h.ansl'rih,.,l ilHItU'dialt'Jy :HuE .J.!i\·{~n It, tht' 
jurv t'i1ht,f' .. dut, tn ur .sUUII :.fh'r nit' ('Htnntt"IU'C'IUI'nt "" 

ilN ~ld;L.·'·"li""s. In Ihis .. ,.,.,.~" i! sh,;uLl he. lIotl',l thut at 
/(· .. sl """ I",·,,,·,..,, I)i~l,.i'" jll"':," hy till' liS,' "r II lal"' 
rt~'nl"{IiIiH ltlat'hirll' in Uu- jm",\' J'.,"IU. I1P l'mitkd lin' playha('k 
or his iu:;h'u('1iulI~ lIl'O" tIl(' l'f'l_tllt·:.:t or tilt' jury.:I·! ~~illU'r u( 
thl[' Inl'f'~!Hin;! In'll;"'tltln'~ \\"uuld itISIlt't' tlw I'~"'t'p(inn hy (bt, 
jury of .11t flu- illslnuotiou:;. u'h;ch \\,oulrl ~Pl'U. ttl 1.It, ~, nt'l't":;

So'1ry n'f II ,h·f·U It'll ! ~jHf.'t.· il Iw.'i h"t'u hl·ld t'ITUIH"UUS, e\'~n 
by al'ci<l'.'III. , .. I:iw' lIll' jllty "U,,", ollt ""t all .. r the I ... ~' ........ 
Uon~.:t·, 

It \Vuuhl St't'llt that .. \'IU.'II Jill' (opu~ uf dj~I;.:I't"tlf:n(~nt shirts 
lo m(·dwuil'~,1 ('nnsi(I(,·I' .. ~tiHII~, '::;'H~('f'IJ1ihl{' "r mure rtr If'AA 

ahllJtl(~ :;ululiun, fl'urn 11.(' \'~lHd ~lIlJ:il"'U1ti\'{"l'unNid('ralinux in. 
vuh"t."(I, Lt>.1 d,,(,~ (I)" flul'S nul lht· lu·o\'hiiull nf wJ'iU('u inslt.u\,. 
lions lei 1 he jur.\· malw rnr lJl'U{,f udmiuisl rnli-uul of dvil 
and c"I'i1l1inal jusli(·,'. it iN Hnl«' tn t'(··pxnlnilIP thl" sin('.'I'tty 
or H ... I'III"1 H

',·",,, dt·.i ... • "'ally I .. ",·,~.,,,,,Ii"1r 1Il'('(led r('(onn . 

.. '-''''.''(' \'. 1.~/j .tj ,.:, 1'1 ('n I.'tf ~'II, :t1.~!~ :1:'!:I. :«':-1 1'.2(1 :i:'P (J bStj) • 
• , Tht· mt· .. ·!tunit"S or JUilkifl~ U,.. hl ... lt"Udilln~ U\·n'hlhlf~ in !CIIU.nhlt. 

"II"ft1 1"IJUrfC ht~ IWf'UlTlpU:·;J'1'r1 1hrnugh n""'is;fln flf Huh' 16 (,r Iht. 
Sut.liM"lfJr (',JU,.t Uul.,s, 

; .. K.;lll.. sUlirun' N., "Jh'in:-:I.nft"lhl~ till' Jury by 'f'llk' U('f,'ftf.llng .... 4. I.AI.n.JUfl.Sn"',,,· '·U:~'atJ (UJI,U}. . 

"1I11""'IUI,rf ,., "·udt'r." Munl. ·IZJ. I Pur. '7rt1. 7fJ9 (1882'). 
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Condu$;Qn 
1£ th" jur)' wnli!'l is I" h,· illst an,[ ill cu"ronlli!y with the 

court's iustrud.inm; ;I!~ to lIH~ al'plle:l111(, faw. it wuuhJ ,tWl'm 

obvious that th" i"]'Y "1",,,1<1 I"'""""" the hi,~hl'"t pr,"sihlc 
d(l'~I'N~ ur l'omJ1rt~IH'n~~illn of 1111' il1sl nU.'tinns it rcccivc'"S. It 
wuuld r"I1.,,\·. then·r" ... •. th,,! th', 1"'I1t'h alld hal' shnllld 1"'''
mute ,my practk;li IIIpthod of pru\'itlillg suc'h inl·l'('·:H,.~1 
Ulldl~rHl.nl1F.ling. A pnl('pt!lIn' wlic .. · .. t.y n jury \"Hulet 'W\'l~ 
Rl'Ct'.'iS tu thl' inst:'lI(,'til1l1s d'l'livt-'n'd by 1hc' l'ourt would 
appt.':tl' In b~ .stu'lt II ItU·thlld. \Vhill~ tlil'n' m· .. • nrHulnl'nls fur 
:mcl ar~jlin:;' Uw pI'IIPH~;;41. lIw ps~'dml,):~itl[lt i'lrgUllu ... ·nls t1'ml 
tu favur tll(' I'l'uptl~~Hiou of Ott· l'uurt's 1't·~l.finl! the inslt·Ul'· 
tiuns UI\!I HU'n nllflwill;~ tlU' jllry in h:I\'I' 1liNl1, Ce.'ti,illl~· 
al".!lUll(~nts sud. m·; nIP in("I't';l~:I',l t iltw in\'uh.'pd mul mf ... ~hnn
ic.at cnm:j'Jl.'r.atinn ..... ('apahh· flf ~;olllti1ln, shuul.! 1)(.- .J.~i\'t'n litl! •. " 
\\'dl~ht if HH~ {'lids nf jnsli'l'I', in any sin;:l .. caSt', art' (!t·l'eah..-t 
b,\' iulhl'fPIU'I.' to sw'l1 nq.~lIllH·nl~. 

AnnU ... !' c'''l1sirlt'nltinn ur ~pp('ial impnrtiluC'f.' ttl u.(~ h~gal 
Pt'Ufl'~~iuh n·lalop;..;. tn lIu' de;it'nhHity flf cun~iS:'{,I1('.\' in the 
hu,v. An im'ulIsi~.1plll'Y -:-:huultl ht' tlth·ra1 .. t1 nnl,\' wlU'11 s.m\(· 
ratiun:.1 hasi. ... rol' its I'xistt·u('(' (·,an hi.' as!-:(~rt.(·d, In J).·nnit 4 

tit1J~ t1u' ('nln'l til I'n1\'jrt,· \\"rjtl~'n in:~t I'll ('nom.; to c-l'iminnl 
jUl'i«~~ our l"-'l!istahll'(', iIUpli,'(Uy at h,:.s.t, lam. ~tHh'I'.'';:I''f:1 Ih(' 
1)t'~I"tir(" 'rh(Tl' appt'~n':-o to lu' nit ~lI\lIul n.'a~nn rot' JlPl'luiI
ling- tlw pro('t'fhlJ'(' ill ('rilllirmJ l'aS{'S :lI'u1 rajlin.l~ tu Juakr 
IlNJvisiult th"I'('ful' in d"jJ u.;Jtll'rs. ~~lll'th{'rmIH'('. if th,~ pra('~ 
lh'n is SOUH(t it \\,ould aplwal' l1wl it should lw mnlltlatfll')" 
in 1111 ('a:-:('~, nnd nul If·ft tn Uw whim ur (ff·sir.' of jUllJ!('~t 
lith:nnl:--o. e,ulll~""I, or ,tul'nrs in B parlieular cnsp. 

If suuw ("hanJ:p in prc.t('pdul't· i!; nduplt"tl. it i~ III:'~ h(,1i(\f 
l!tnl III<' IITilh'" ill·,t,.",·Ii,,,,>, ,,,,ailahl,· In th,' j'"'," sl",,,1t1 
be g:ivl'n in thi' fflnH fir :'t tnm;'-:el'iptillu of lltl' in: .. lnu-tinns 
IIch",lIy 1' .. l1d, .... ·(1 h\' II", l'U""1. TIll' IW,""ibilily "r """(',,,,;101,· 
r.l'rm' rn:ly h(' a\"uidl'd if Ow tnm:~{'riptiun l"nntnins uU lhr' 
itt!l;{)'u{'tiun:-o rendpr'l,.1 til tJ1t.~ jw'y .ut1fl ir tllf.' ~UmTe uf " gh,(·tl 
im:trul'tion j~ not id ... 'uliflf:'d, 

In !h<.> ;"1<'",,,<\ (.f im""'in): r"ir ,"',] r~I"it"hl<' jllstir'" for 
all liti,:",,!S ,,",1 ('",,,;slf'IlI'Y iu Lhi" fi,·1<1 flf law. I 1){'1i.·\·(· 
the bt~lIdl nml 1>:'H' of C~I1iroJ'lIia ~honhl ~!i\"(~ ),!rc-nl(!)' support 
to, an nti«I,wlt· .,,)ulion or this pl'ohlc'lI1 by Ihe St"t .. I.CI:i~· 
la11l1'(" 
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February 2l~ 1969 

W~: This tentative recommendation is being distributed so that 
interested persons will be advised of the Commission's tentative con
clusions and can make their views known to the Commission. An;r can
ments sent to the Commission will be considered when the Commission 
determines what recommendation it will make to the california Legis
lature. 

The Commission otten substantially revises tentative recommendations 
as a result of the comments it receives. Hence, this tentative ·recan
mendation is not necessarily the recommendation the Commission Will submit 
to the Legislature. 



• 

NOTE 
This reeommendation includes an explanatory Comment to each 

section of the reeommended legislation. The COllllJlents are written 
as if the legislation were enacted sinee their ru'haary purpose is 
to explain the law as it would exist (if enacted) 1«1 those who will 
have occasion to use it after it is in effect. 

~. 
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LRrTER OF TRANSMI'l'l'AL 

The California Law Revision Commission was authorized by 
Resolution Chapter 201 of the Statutes of 1955 to make a study to 
determine whether the jury should be authorized to take a ~itten 
copy of the court's instructions into the jury roam in civil as well 
as criminal cases. 

The Commission published a recommendation and study on this 
subject in November 1956. See Recommendation and Study Relating to 
Taking Instructions to the Jury Room, 1 Cal. L. Revision Comm'n 
Reports at C-l (1957). A bill was introduced at the 1957 session 
of the Legislature to effectuate that recommendation. However, the 
CommiSSion determined not to seek enactment of the bill because it 
concluded that further study was needed of the procedural problems 
involved in making a copy of the court's instructions available to the 
jury in the jury roam. This recommendation takes into account the 
problems that caused the Commission to withdraw its previous recom
mendation. 
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TENTATIVE 

RECOMMENDAT ION OF THE CALIFORNIA 

LAW REVISION COMMISSION 

relating to 

TAKING INSTRUCTIONS INTO THE JURy ROOM IN CIVIL TRIALS 

Section ll37 of the Penal Code authorizes the jury in a criminal trial 

to take a copy of the jury instructions to the jury room. There is no 

similar provision for civil trials and it is uncertain whether a copy of 
1 

the instructions may be taken to the jury room in a civil trial. 

Apparently, because of this uncertainty, it is not the practice to make a 

copy of the instructions available to the jury during its deliberations in 
2 

a civU case. 

1 

2 

See Cunningham, Should Instructions Go Into the Jury Room~ 33 Cal. 
S.B.J. 278 (1957)1 2 Witkin, California Procedure Trials § 73 (1954). 

In several civil cases it has been contended that the trial 
court may not give the jury a copy of the instructions because there 
is no statute authorizing it to do so. Day v. General Petroleum 
Corp.; 32 Cal. App.2d 220, 89 P.2d 718 (1939); Melikian v. Independent 
Paper Stock Co., 8 Cal. App.2d 166, 47 P.2d 539 (1935); Fererira v. 
Silvey, 38 Cal. App. 346, 176 Pac. 371 (1918). Cf. Granone v. Los 
Angeles County, 231 Cal. App.2d 629, 42 Cal. Rptr. 34 (1965); Shelton 
v. Burke, 167 Cal. App.2d 507, 334 P.2d 616 (1959). In each of these 
cases the appellate court held that if the trial court did err in 
sending a copy of the instructions into the jury room, the error was 
not prejudicial in the particular circumstances involved. Dicta in 
one case indicates that the practice of providing the jury with a 
copy of the instructions is permissible if the parties expressly 
consent. Fererira v. Silvey, supra. 

Holbrook, A Survey of Metropolitan Trial Courts Los Angeles Area 304 
(1956). 

-1-
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The function of instructions is to guide the jury's deliberations. 

In most cases the instructions are lengthy and complex, particularly 

when considered from the point of view of a lay jury composed of persons 

3 
unfamiliar with either law or legal language. It is doubtful that the 

jury, having heard the instructions once as given orally by the court, 

can remember them in detail after retiring to the jury room. The 

availability of a copy of the instructions in the jury room would permit 

the jury to refer to the instructions for a written statement of the 

issues in the case and the applicable law if it wishes to do so. In 

fact, in most states, the court is authorized or required to provide 
4 

the jury with a copy of the instructions. 

The COIIlIlIission has concluded that a copy of the instructions should 

be made available to the jury during its deliberations5 and recommends 

3 

4 

5 

A survey of the subjective opinions of over one thousand jurors found 
that nearly one-half of the jurors said that there was disagreement 
among the members of the jury as to the meaning of the instructions. 
Holbrook, A Survey of Metropolitan Trial Courts Los Angeles Area 304 
(1956) • 

See Appendix to this recommendation. See also 5 Busch, Law and Tactics 
in Jury Trials § 123, p. 111 (1963). 

Revision of the law relating to the taking of jury instructions into 
the jury room is not a new idea. As early as 1901, the California 
Legislature amended Section 612 of the Code of Civil Procedure to 
provide that the jury must take all instructions with them into the 
jury room.. Cal. stats. 1901, Ch. 102, § 111, p. 145. The bill 
containing the amendment was declared unconstitutional for technical 
reasons. Lewis v. Dunne, 134 Cal. 291, 66 Pac. 478 (1901). In 1956 
the California Law Revision Commission recommended that the law be 
revised to permit the instructions to be taken to the jury room. See 
Recommendation and Study Relati to Takin Instructions to the J 
Room, 1 Cal. L. Revision Comm'n Reports at c- 1951 ,The bill 
introduced to effectuate this recommendation was withdrawn in order 
to permit further study of the procedural problem of providing the 
jury with a clean copy of the instructions. 
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that the Judicial Council be authorized by statute to prescribe rules 

governing the manner and conditions under which the court's instructions 

may be taken to the jury room in civil cases. Establishment of the 

procedure for providing the jury with a copy of the instructions by 

court rule rather than by statute would permit revision of the procedure 

from time to time as experience under the rules demonstrates a need for 

revision and would facilitate the development of alternative procedures 

if the situation in particular counties requires a special procedure in 
6 

those counties. 

The enactment of legislation authorizing the Judicial Council to 

adopt rules concerning the taking of instructions into the jury room 

would reflect a legislative decision that the taking of instructions into 

the jury room in civil cases is a desirable practice. However, until the 

Judicial Council has adopted rules and they become effective, trial courts 

would be authorized to permit jury instructions to go to the jury room 

only in criminal trials. Nevertheless, because drafting of satisfactory 

rules might require the solution of unanticipated problems concerning 

the manner and conditions under whicb instructions could be taken to the 

jury room, the recommended legislation should be permissive ratber than 

mandatory. 

The Commission's recommendation would be effectuated by the enactment 

of the following measure: 

6 
The procedure for presenting proposed instructions to the court and for 

giving instructions to the jury is outlined in Sections 607a, 608, 
and 609 of the Code of Civil Procedure. The form of proposed jury 
instructions is governed by the California Rules of Court. See 
Superior Court Rule 229; Municipal Court Rule 517. 

-3-
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An act to add Section 612.5 to the Code of Civil Procedure relating 

to taking a copy of the jury instructions to the jury room. 

The people of the State of California do enact as follows: 

-4-
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Section 1. Section 612.5 is added to the Code of Civil Procedure, 

to read: 

612.5. The Judicial Council may adopt rules prescribing the 

manner and conditions under which a copy of the court's instructions 

to the jury in a civil trial may boo or is 'required to be made available 

to the jury during its deliberations. 

Comment. The adoption of rules pursuant to Section 612.5 will 

eliminate the uncertainty whether the court may provide the jury with 

a copy of' the instructions in a civil trial. A Study to Determine Whether 

the Jury Should Be Given a COEY of the Court's Instructions to Take Into 

the Jury Room, 1 Cal. L. Revision Comm'n Reports at C-2 (1951). See also 

2 Witkin, California Procedure, Trials § 73 (1954)j Cunningham, Should 

Instructions Go Into the Jury Room?, 33 Cal. S.B.J. 218 (1951). Granone 

v. Los Angeles County, 231 Cal. App.2d 629, 42 Cal. Rptr. 34 (1965)j 

Shelton v. Burke, 161 Cal. App.2d 507, 334 P.2d 616 (1959); Day v. General 

Petroleum Corp., 32 Cal. App.2d 220, 89 P.2d 118 (1939); Melikian v. 

Independent Paper Stock Co., 8 Cal. App.2d 166, 47 P.2d 539 (1935); 

Fererira v. Silvey, 38 Cal. App. 346, 176 Pac. 371 (1918). Section 612.5 

reflects a legislative decision that the taking of instructions into the 

jury room in a civil trial is a desirable practice. However, until the 

Judicial Council has adopted rules and they become effective, there is no 

statutory authority for such practice. Cf. Penal Code § 1131. However, 

such practice would not normally result in prejudicial error. Shelton 

v. Burke, 161 Cal. App.2d 507, 334 P.2d 616 (1959). This section does 

not make it mandatory that the Judicial Council adopt such rules nor 

does it require that, if such rules are adopted, the instructions be 

given to the jury in every case. The rules could, for example, make it 

-~ 
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discretionary with the court in all cases or could require that the 

instructions be sent into the jury room upon request of any party. 

or only if all parties consent. 

-6. 
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Ala. X X Ala. Code tit 7, § 273 (civil. criminal); Bart v. 
State~ 2l Ala. App. 62l 

Alaa. -
Ariz. X X Valley Nat'l Bank v. Witter, 58 Ariz. 491 (civil). 

Rule Cr 1111. Proc • 260 (if any are taken all .ust 
be taltea) 

Ark. X X Ark. Stat. Ann. § 27-1732 (civil). Ark. Stat. Ann. 
§ 43-2138 (crt.lnal) 

Cel,ir. X Cal. Peaal. Code § 1137 

C colQ. X X Rule eiv. Proc. 51. Rule Crill. Proc. 30 
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Delli. ! - - - - I -
,la. - - X Rule Cr1lll. Proc. 1.400 

1Ja. X - Chattahoochee Brick Co. v. Sullivaa, 86 Ga.. 50 

Ha. - - -
Idabo X X Idaho Code ADD. § 10-206 (civil); Idaho Code Ann. 
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26 Ind. App. 399, lto5..08 (civil); Hall v. State, 
8 Ind. 439 (crialnal). But see 33 Ind. L. J. 
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Iova X X RuleCh. Proe. 198, leva Code § 784.1 (criaina1) 

C 1CaD. X X Clark v. Bridy, 126 Kan. 59 (elvl1). State v. Bennln@ton, 
44 Kan. 583 
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by parties) 
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writing and it requested by either party)(both) 

X N.D. Rev. Code 29-2204; Rule Civ. Proc. 518 (c1yil); 
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Ohio Rev. Code Ann. §§ 2315.01 (civil); ~5·10 
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S.D. Code §§ 33.1311 (civil), 34.3654 (criminal) 

Tenn. Code Ann. § 40-2516 

Rule Clv. - Proe. 36.18; Rule Crim. Proe. 611 

Rule Civ. Froe. 4'7(m); Utah Code Ann.§ 11-32-2 
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