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2/26/69 

Memorandum 69-41 

Subject: Study 36(5) - Condemnation Law and Procedure (Arbitration) 

At its February meeting, the Commission suggested that the staff 

prepare a statute that would expressly authorize all public agencies to 

arbitrate "just compensation." Attached to this memorandum is a draft 

that should accomplish this purpose. Also attached, for purposes of 

comparison, are the Eminent Domain Arbitration Rules of the American 

Arbitration Society (Exhibit I). 

As Professor Ayer pointed out in his study (Allocating the Costs of 

Determining "Just Compensation"), voluntary arbitration certainly is not 

"the answer" to improving California's condemnation procedure. Nonetheless, 

the staff believes that a clear authorization to arbitrate will be of 

value. Inasmuch as California has had no pertinent experience, and as 

property acquisition by public entities is a highly conventionalized 

activity, it seems impossible to predict that immediate or widespread 

resort will be had to arbitration. However, a statute indicating the 

Legislature's approbation of the practice might generate sufficient 

experimentation to create the experience and familiarity needed to make 

arbitration fairly commonplace. Certainly the statute can do no harm. 

Also, inasmuch as resort to arbitration is left as an entirely voluntary 

matter between the parties, and as the terms of the arbitration agreement 

are also left to them, the statute would not become outdated by innovations 

in condemnation law or procedure. Presumably, the parties would simply 

c adapt their agreements and the terms upon which they are willing to 

arbitrate to those innovations. 
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c There is a temptation in drafting this statute to undertake, in effect, 

to write the arbitration agreement for the parties. Unfortunately, the 

rules of the American Arbitration Association vary in significant details 

from the features of California condemnation practice. For example, 

interest on the award is fixed at ~ rather than 7%; abandonment entails 

a l~ penalty; and so on. Similarly, that set of rules varies in certain 

particulars from the provisions of the California Arbitration Act (Code 

Civ. Froc. §§ l280-l294. 2) • Presumably an "ideal" California eminent 

domain arbitration agreement would preserve all features of California 

condemnation law except that it would provide for assessment of compensation 

by an arbitrator rather than a jury. Certainly the agreement would 

necessarily take into account the provisions of the California Arbitration 

Act. 

Nonetheless, it seems that the most that this legislation can do is 

to make it very clear to the parties where they stand and leave them to 

draft their agreement. In preparing this statute, the staff has gone 

rather carefully through the Arbitration Act to determine the adaptations 

that might be necessary or desirable. The few adaptations reflected in 

the draft seem to be all that are required. 

In explanation of this draft, it would seem that there should be a 

much simpler way to say "arbitration is authorized." The hazard in writing 

"authorization" statutes, however, is excluding by omission. Hence, it is 

probably better that the statute err by stating the obvious, rather than be 

incomplete. 

Section l273 .Ol simply authorizes the "condemnor" to submit the matter 

of compensation to arbitration. The term "notwithstanding any other 

provision of law" is probably necessary because public bodies typically 
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are authorized to acquire property by condemnation procedings. Similarly, 

one must say "for public use," rather than "by eminent domain proceedings" 

because there are prescribed antecedent formalities to an officer's filing 

a condemnation action. Also, one must not say "compensation for the property" 

lest he exclude severance and other damages. 

Section 1273.02 merely authorizes a public agency from wham property 

is being taken to arbitrate. Takings by government from government are 

getting to be big business and certainly this situation should be included 

in the statute. 

Section 1273.03 leaves the matter of the expenses of the arbitration 

to the agreement of the parties. Here there is a temptation to try to 

encourage arbitration by legislative formula, but that would be inconsistent 

with the purely voluntary nature of arbitration and the idea behind our 

statute. The authorization for public agencies to defray arbitration expenses 

is probably necessary. 

Section 1273.04 may be unnecessary, but it does indicate how arbitration 

would relate to judicial condemnation proceedings. The section is also 

calculated to make very clear the way in which the Arbitration Act would 

apply to eminent domain arbitration agreements. 

Section 1273.05 merely leaves the important matter of abandonment to 

the agreement of the parties. However, a reminder as to the California 

condemnor's traditional privilege to abandon an acquisition after learning 

the amount of the award is probably desirable. 

Section 1273.06 makes an arbitration agreement recordable as a means of 

preserving the property's status quo. This matter certainly is of importance 

to the condemning agencies. The quaint language of the section is that used 

in the many sections of the Civil Code that authorize recordation of various 

instruments. 
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The staff suggests that this statute and the preliminary portion of 

the recommendation be "polished" and circulated as a tentative recommendation. 

The Commission will recall that its recommendation on discovery in eminent 

domain proceedings floated around for several years before it garnered the 

interest and support of both sides of the condemnation fence. 

Respectfully submitted, 

Clarence B. Taylor 
Assistant Executive Secretary 
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khiblt I 

EtJllrlEtlT [t)OD1AI~ ARBITRATION RULES 

of the 

A'i1~EmCAtJ A~alTnA TlO~l ASSOCIATIO~J 

in effett June " 1968 

INTRODUCTION 

nle E,"inent Domain Arbitration Rules of the 
American Arbitration Assodation have been prepared 
in response to an <-"<Pressed need for an e/ficient volun· . 
tary arbitralion procedure designed for the unique prob
\ems involved in right of way appropriation claims. 
These rules arc now avai13ble for use throughout the 
United States and may be rcfen'Cd to by property own-· 
en and appropriating agencies wbo wish to arbitrate 
conte,ted claims. 

Parties wishing to a\'ail themselves of these rules 
may include the following clause in their arbitration 
agroem"nt: 

"The monetary award to be awarded to Owner 
·'Shall be determined in accordance with the Eminent 
Domain Arbitration Rules of the American. Arbitra
tion Association, which are made a part of this agree
ment and shall govern the conduct of the partie. 
hereto." 

AMERICAN ARBlTRATlOtj ASSOCIATION 
140 Wed 51st Street • New York. N. Y. 10020 



EMINENT DOMAIN ARBITRATION RULES 

SItC'nON!. The Instrument. There sball be de· 
. Iive~ to the AAA at the time of entering into the 
Submission To Arbitra.tion agreement a duly prepared. 
~uted •. witnessed and acknowledged instrument 
(hereinafter caned "Instrument") from Owner to 
Agency which funy and eompletely specifies the righ ts 
to be acquired by the Agency. Said rnstnunent is de
livered by Owner to Ageney fnr the purpose of placing 
sarOP. in escrow with AAA or with an escrow agent 
'!elected by AM. as hereinafter provided. t<) be de
llvered in accordance with the provi,ion< hereof. One 
conformed copy "r th~ Instrument has been attached to 
the Submission To Arbitrati"n agreem.nt . and the 
Agene.y shall furnish three (3) conformed copies of the 
I~strument to tile AAA and three (3) to the Owner. 

· SECTION 2. Name of Tribflnal. Any Tribunal con
stituted by the parties for the settlement of their dispute 
tmd~r th.,.., Rules .han be called th~ Eminent Onmain 
Arbitration Trihunal. . 

· SECTION 3. Admillirtrntor. \Vhcll partii"S agreC' toO 
arbitrate under these Rutr.. or wl"'n they pro"ide for 
arbitration b)' thr.- Amr-rican Arbitraliofl A~5O(':iation and 
lIfl arbitratinn is initiat<-d thereunrkr. Ihey thereby eon· 
&titute AAA the administrator of th,. a,bitr.,lion. The 
allthori!), amI oblig.t""" of th~ Admi .. istrator arc pr.. 
scribed in th-e a~~rN'mtnt (If tht" paTti~ .anri in th~S(" 
Rule •. 

SECTIOS 4. aI/ice of Trjbflnal. Th~ general office 
0( a Tribunal i. tl,e headquarters of the AAA, which 
"Ia)', however, a<sign the administration to an)" of its 
Regiona! Office,; 

· S£CTION 5. Delegation 0/ Dulie... The duties 01 

the AAtI. under til...., Rul", may be carried out through 
Tribunal Administrat(.rs or sueh other officers or com· 
nutlet'S as the AAA may direct. 

The AAA may also select any Title and/or Trust 
Company 10 act as escrow-holder of any funds or docu
men~ to be collected, administered or distributed un
der terms of this Agreement. The lecs for such escrow 
oe"ice shan be paid for as prOlided for in this Agree. 
m~nt. 

-' : SECTION 6. National Panel 01 Arbitrator;. The 
AAA shall establish and maintain a National Pane! of 
Arbitrators and shall appoint Arbitrators therefrom as 
herdnafter pro,·ided. . 

~~C"l"'ON 7. Number of Arbitrators. Thiseontro· 
veny shan be submitted to three (3) arbitrators to be . 
&elected from the panels of arbitrators of the AAA. So 
far as practicable one arbitrator shan be an A ltorney at 
r.-w; and one shall be an arbitrator whose principal 
soll",e or income is derh'cd from appraisal of real estate; 
and the particular ar~.& of expertise of the third arbi
t"itor shan be in the ruscretion of AAA. The parties 
may. by written agreement attached hereto. agr~ that 
this eontl"O".")' be determined by on~ arbitrator who 
shall be eithor an attorney or appraiser, to be app~inted 
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as specifie4 herein. Said three arbitrators or said one 
arbitrator are herein referred to a. the "Arbitrator". 

SECT"'N 8. Initilition Under Submission. The par
ties hereto mav commence an arbitration under· these 
Rules b)' filing at the nearest Regional OffICe of the 
AM four (4) copies of a written agreement to arbi
trate under the"" Rules and signed by the parties. It 
shan eontain a statement of the matter in eontrovel"l)'. 
the document proposed to be obtained by Agency; the 
exhibits, if any, and the mnedy sought together with 
the appropriate administrative fee as provided in the 
F"" Sch,dul •. 

Only the original nr the documents need be signed. 
aU other signature. can be conformed. 

5EC"11o" 9. EuUentiMy Allachm'nls I" Arbilr,""," 
Agreement. Either party may attach exhibits, which 
shaU b" denominated a. "Agency" or "Owner" exbil»ts. 
Said e~ltibits shan be consecutivel)" numbered for easy 
identification and refertnce. Such attachments may in
dude: 

No more than two (2) Owner appraisal reports 
N" more tha n tm, (2) ;\goney appraisal reports 
Photos, ",hich shall be a fai, ,...presentation of ",hal 
ther purr~"1 to depict; limit of Ii>.., (5) phok>s 
to each part)". 

The Agency shall pre""r. alld ,,,bmit all ""!Iihcering 
!iiketdl nr sun-eYt indicating configuration and approxi4 

mate dimonsions of Owner:, lands, including building •. 
trecs and other mate-rlat features, if ally, and the ap
proximate route and dimen,ion' of the rights prnposcd 
10 be impressed on the OWII.r's· land by the Agency. 

The Agellc), sll.lI also prepare an enginONing sketch. 
or sunrcy sllO\\·ing c.onfiguration and. relc\'3nt details 
and approximate dimension. of the facilities the Agency 
proposes 10 plare ullder. o\'er. or upon the Qwner's 
land. 

SECTIOX 10. Fixing of Loco/e. The locale of the 
arbitration sball be in the eounty seal of· the county 
wherein the Owner's land is located. unless mutually 
agreed otherw~. 

SECTION II. Qualification of A.rbitrators. No per
son shaU ",rve as an Arbitrator in any arbitration if b. 
has any financial or personal inte ..... ! in the result of the 
arbitration; or resides in the eounty wherein the Own,. 
er's land is located unless the parties, in writing. waive 
such disqualificati"n. 

SECTION 12. Appoint11Wnt From Pando The Arbi
trators shal! be appointed in the following manner: 
Immediately after the filing of the Submiosion, the 
AAA shaU submil simultaneously to each party to the 
dispu te an identical list of names of persons. chosen from 
the Panel. Each party to the dispute sItaIl ha... seven 
days from the mailing date in which to croa off any 
names to which he obj..-ts, number the remaining names 
(indicating the order of his preference). and return liIe 
list to the AAA. If a party doe. not return the li.t with-



in !he time specified, all ~rson.s nam.d therein shali" be 
·decilDed acceptable. From among the persons who have 
been app",,-ed on both li,ts. and in accordance with 
the designated order of mutual prefertnre. the AM 
Jhall invite the acceptance of an Arbitrator 10 serve. If 
the parties fail 10 agrte upon any of the persons named. 
or if aa:eptable arbitralOt& art unable 10 act, or if for 
any other reason the appointment cannot be made from 
the submitted lists, the AAA shall ba\'e the power to 

. mal<e Ibe appointment from other members of the 
Panel without the submission of. any additional Usts. 
:~&CTION 13. Nolire 10 A,bitrato, of Hi. Appoint

rMl". Notice of the appointment of the Arbitrator shal! 
be mailed 10 the Arbitrator by the AAA, together with 
a· copy of thest" Rule,. and the signed acceptance of the 
Arl!itrator shall h<>. fil.ri prior to the opening of the 
fi~ hearing. 

~ECTtON 14. Disrlo.ure by Arbitrator of Di.<'1ualifi. 
eatjo... Prior 10 acrrpting hi. appointment, the pros
pective Arbitrator shall disclose an}' dreumstanct'S likely 
to ~reate a prtsumptioll of bias or which he believe, 
millht disqualify him as an iml,art~~l Arbitrator. Upon 
receipt of such infommtion. th. AAA ·,hall immedi"tely 
disclose it to the partie" who. if willin); to proceed 
under Ih. circumstanc .. disclosed. mall so advise the 
AAA in writing. If either party Meli ..... to waive the 
presumpiive disqualifications, Ihe ""caney thus created 
shall be filled in aerord.,nrc with the applicable pro
,·i.iim. of tht'se Ruks. 

. !\ECTION 15. Varone;,.. If any Arbitrator should 
...,.ign, die, withdraw. refus<. he disqualifird or he uu· 
able to perform the duti", of his office. thr AAA shall, 
on proof satisfactory to it, declare tho office "acant. 
V acaneies shall be filled in accordance wi th the pro
vi.iom ht'r.i" relating- 10 the original appointment, and 
the matter shall he reheard unless the partie •• han a!(Tee 
otherwise. 

SECTION 16. Time and Place. The AAA shall fix 
thp time and place for each hcaring, but same shall he 
not sooner d,an ten (10) days nor more than twont), 
(20) days from notice to parties_ The AJ ... A ,hall mail 
10 ~ch party notice therrof :\t least fivc (,j) day' in 
ad .... nce, unlcss Ihe partie. by mutual ap"'.....".,nt waive 
!IUC~ notice or modify the term. thereoL 

·SECTION 17. R&pre,."tntion by Counsel. An)' par
t). may he represented by coun~1. A part)' intendinl' to 
be:so rtpresented ,hall notify the other party and the 
AM of the name and address of counsel at least three 
(3) day. prior to the date •• t. fol' the hearing' at which 
counsel i.. first to appear. When an arbitration i, ini
~\ed by counsel, or where an attorney replies for the 
oth'~r party, such notk·e is deemed to have been given. 
. !\ZcnON 18. Stenographu- Record. The AAA shall 

make the. nec ..... ry arran~ments for the taking of a 
stei\ographic record whenever such record is requested 
by.a party. 

. SECTION 19. A.ue1,da,t(:e at H,aring.i. PerSOllS and 
hcir counsel having a direct interest in the arbitration 

are entitled to attend hearing.. The Arbitrator shall 
otherwise have the power to require the retirement of 

any witness or .. itn ..... during the te.tim~ny of . other 
witnesses. I t shall be discretionary with the Arbitrator 
to detennine the propriety of the attendance of any 
otber persons. 

SECTION 26. Adjournments. The Arbitrator may 
take adjournments upon the request of a party or upon 
his own initiati,'e and mall take such adjournm~nt when 
all of the parties agrte thereto. 

SECTION 21. Oath>. Before proceeding with the 
first hearing or with the examination of the file, each 
Arbitrator may take an oath of orfice, and if required 
by law, shan do so. The Arbitrator may, in his discre
tion, require witnesses to testify under oath adminis
tered by any duly qualified person or, if required by 
law or demanded by ~ither party, .haI1 do so. 

SECTION 22. Majo,ily D .. is;on. Whene,'er there is 
more than one Arbitralor. all dedsions of the Arbitra
Iors must be at least a majority. The award must abo be 
made by at least a majority unless the concurrence of 
all i. expressly requi....d by the arbitration agreement or 
by law. 

SECTIO" 23. Order of Pro«ed;ngs. A ""aring shall 
ht' o!",nrd b)' the filing of the oath of the Arbitrator, 
where re<]uir{'d, and by the recording of the place, 
lOme. and date of tlor '",aring, the prt'Stoce "f the 
Arbjtr~'or and p"rti~. and coun,d, if any. Where more 
than one Arbitrator is to hear the controvt!rsy. the 
Arbitrators .hall cI,o<>:;, one of thoir number to act as 
(hairman. 

The Arbitrator ma)". at the b.ginning of tlo~ hearing, 
ask (or statement. danlviM the is,,,,,, ill\'Olved. The 
Arbitrator may, in hi~ dj~rrtion, make an inspection or 
inv .. tigation of the Own~r', land, in company with 
both parti ... Eacb party may commont to the Arbitra
tor, in th~ p....."nce of the other party. on partir.ular 
featur., of the sub]""t matter nf the contro"ersy which 
they desire tl,o Arbitrator to \lote. At the conclusion 
of t he in~tion or im'CStigation, the hearing may then 
reconvene at the principal place of hearing. 

The Owner shall tI,en pre~nt hi, facts and proofs 
and witnesses who shall submit to questions by the Arbi
. trator or the otber pa rty. The Agrncy shall Ihen preSt'nl 
it, facts and proof and. witn....,. who shall submit to 
questions by the Arbitrator or th~ other party. The 
Owner ,hall then present .. buttal teotimony; and the 
Agency ,hall then- present rebuttal testimony. Closing 
.tatements may be heard with Owner having the final 
statement. The Arbitrator may in his discretion vary 
this procedure but he shall afford fun and equal op

. portunity 10 aU parties for the pTt'Sentation of any ma
terial or rtlevant proofs. 

Exhibits, when offened by either party, may be 1'e

.rived in ",~dencc by the Arbitrator • 
The names and addresses of all witnesses and KIm

tification of exhibits in order received shall be made a 
part of the record. 

SECTION 24. Arbitration in th, AbSlna 0/ a Party . 
Unless the law provides 10 the contrary, the arbitration 
may proceed in the absence of any party, who, arter 
due notice, fail> to be present or ·fails to obtain an ad-



joumment. An award shaU not be made solely on the 
ddault of a party. The Arbitrator shall require the 
party who is present to submit such evidence as he may 
tequire for the making of an award. 

SECI10N 25. Evidenu. The parties may offer such 
evidence as they desire and sball produce such addi. 
tional evidence as the Arbitrator may deem necessary 
fO an understanding and determination of the dispute. 
When the Arbitrator is authorized by law to subpoena 
wimesses or documents, he may do so upon his own 
initiative or upon the request of any part)'. The Arbi· 
tmtor shall be the judge of the relevancy and materiality 
of the evidence offered and conformity to legal rules of 
evidence shall not be necessary. Rules of law of the state 
where the land is located shall apply as to the measure 
of compeniation and damages and elements thereof. 
Where there is no legislative or appellate court de· 
termination in said 'tate of any relevant legal question, 
appellate court decisions from other jurisdic tions, text 
books and encyclopedias shall be considered as persua
';ve on such questions. All evidence shall be taken in 
the presence of all of the Arbitrators and of all the par
ties, except where any of the parlies is absent, in default 
or bas waiveli his right to be present. 

Neither part)' .hall offer any evidence of prior nego
tiations between the parties. 

SECTION 26. Euid.nce by Af/ida"il and Filing 0/ 
Docum,"ts. The Arbitrator shall reech'. and consider 
Ihe e\idence of ",imesse. by affidavit, bUl sball gi"e it 
0111)' sucb weighl as he deems it entitled to "fter con· 
sideration of any objections made to its ndmission. 

All document. not filed with the Arbitrator at the 
hearing, but arranged for at the hearing 01' subsequently 
by agreement of the parties, ,hall be filed witb the AAA 
for transmission to the Arbitrator. All parties ,hall be 
afforded opporlUnity to ""amine mch documents. 

SU,TION 27. Consen'ulion of Prop.,ty. The Arbi· 
trator may i .. ue .ncb orders as may be deemed neces
S3I'J' to safeguard the property which is the subject mat
ter of the arbitration without prejudice to the righli of 
the parties or to the final determination of the dispute. 

SECI10N 28. Closing of He.rings. The Arbitrator 
shall specifICally inquire of all parties whether they have 
any further proofs to offer or witnesses to be heard. 
Upon receiving negative replie., the Arbitrator shall d ... 
clare the hearings closed and a minute thereof shan be 
recorded. If brief. are to be filed, the hearings shan be 
declared closed as of the final date set by tbe Arbitra
lor for the receipt of briers. If documents are to be filed 
as provided for in Section 26 and the date ..,t for their 
receipt is later than that set for the receipt of brier .. 
the later date shan be the date of closing the hearing. 
The time limit within which the Arbilrator i. required 
to make his award shall commence to run, in the abo 
sence of other agreements by the parties, upon the clos
ing of the bearings. 

SxcnoN 29. R.opening 01 Hearings. The hearings 
may be reopened by the Arbitrator on his own motion, 
or upon application of a party at any time before the 
award is made. If the reopening of the hearing would 
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prevent the making of ,he award within the specific time 
agreed upon by the parties in the contract out of which 
the controversy has arisen, the matler may not be re
opened, unless the parties agree upon the ",,'tension of 
such time limit. ' 

SEC'I10N 30. Waiver of Ortd Hearing. The parties 
may provide, by written agreement, for the waiver of 
oral bearings. If the partie, are unable to agree as to 
the procedure, the AAA shall specify a fair and equi ... 
able procedure. 

SEC'I10N 31. Waiver 0/ Rules. Any party who pr0-
ceeds with the arbitration after knowledge that any pro
vision or requirement of these Rules bas not been CDnl

plied with' and who fails to state his objection th~ iD 
writing. shall be deemed to have waived his right tD 
object. 

SECTION 32. MisarbilratiQn. If, in the sole judg
ment of th" Arbitrator, any party to this agreement 
connnits material error which frustrates the essential 
impartiality of the Arbitrator, a mioarbitration sball be 
declared. Thereupon, the Arbitration panel appointed 
hereunder shall rerno\'e themselves, and a new panel 01 
arbitrators sl,all be constituted as provided for in thia 
agreement. 

All costs incurr.d in the misarbitration shall be as
sessed against the party committing ~i\lch error; or may 
be appo,~ioned as the Arbitrator may direct. 

The Arbitrator mal', pending final determination of 
a new pand of arbitrators, enler such orders as he deems 
applopriatc in the circumstances. These may include, 
~""hhout limitation, in case of Owner's error, an im, .. 
mediate right of Nllry by Agency onto Owner's land for 
the purposes stated herein; or, in case of Agency error, 
a monetal)' penalty shall be paid to Owner not to ex
,ced $300.00. 

SECTION 33. E.tt."sions 0/ Tim,. The parties may 
modily any period of time by mutual agreemenL 'I'he 
AAA for good cause may extend any period of time 
established by these Ru 1 .. , except the time for makiDg 
the a ward. The AAA shall notify the parties of any IIICb 
extensions of time and its rea..~n therefor. 

SECTION 34. Communicatioll with "rhilrator and 
Serving of Notices. 

(a) There shan be no communication between the 
parties and any Arbitrator other than at oral bearings. 
Any other oral or written communications from the 
parties fO the Arbitrator shall be directed to the AM 
for transmittal to the Arbitrator. 

(b) Each party to an agreernent whicb provides far 
arbitration w1dcr tbese Rules shall be deemed to have 
consented that any papers, notices or p.rocea De' Pry 
or proper for the ini tiation or continuation of an ubi
"'ation under these Rules and for any court action iD 
connection therewith or for the entry of judgment OIl 

an)' award made thereunder may be served upon lUCIa 
party by mail addressed to mel> party or Ilia attomey at 
his last known address or by personal Sl'rvice, within or 
without Ihe state wherein the arbitration is to be held 
(whether such party be within or without the Unitiicl 
States of America), provided that reasonable opportuni-



If co be heard \,·ith regard thcrew has been gr;tllled 
such party. 

SEcnON 3~. Time of Award. The award shal! be 
made promptly by the Arbitrator and. unle", othel''';,e 
agreed by the parties, or specified by law, not later 
than fourteen day. from the date of do,; ng the hearing 
or reopened hearing; or if oral heaIihgs have been 
waived, fronl the date of tl'~lllsmirting the final stare-
menlS and proofs CO the Arbitrator. 

SscnoN 36. Form of ,1";01 d. The award ,hall be 
in writing and shall b. signed ei,her by 'he sole Arbi· 
trator or by at leasl a majority if tllen' bt~ mm-e than 
ORe. It shall be executed in [he manner rettuired by.la\,,·! 
and shall foUow the form of a .iury verdkt. 

SECTION 37. Scope 01 Award. The Arbill';ltor ,hall 
be limited to the range of evidence in hi, award of a 
monetary amount to be paid by Agency to Owner. The 
parties may agree that the Arhitrator may go beyond 
a monetary award. Th~ Arbitrator, in his award, shall 
assess arbitration fees and expen!ics in fa.\"or of any party 
and, in the event any administr~\ri\'e fl~"S Or t'Xpl'nses arc 
due the AAA, in favor of the AAA. 

Interest on the award, if any, sh,ll be computed at 
6% per annum, and ,hall begin thirt), pO) da)" from 
the date of the award or from tl,e da'" of Agency enll)' 
onto Q\...·ner's land, '\ .. ·hkhe ... ·cl' date first ()('CUI'S. The 
Arbitralor may den~' interest on ; .. UlY ,J.\ ... ·JnL in e .... t'nl 

Owner frustrates the arbitration. 
SECTION 38. Att'nrd U ~n Selllnll""l. If the p~r· 

ties settle their dispute durin!! the course of the al'bitra· 
bon, the ArbitratorJ upon their l'cquest, rna)' St"t forth 
the terms of the agl'ecd :&~tt1emt"nt in a ('onsent il,\ .... ard. 

SECTION 39. De/it'ery of Award to Parlie<. Partk .. 
shall accept ... legal delivery of the award the pladlig 
of the award or a true <'01')' thereof ill the lIlail by the 
MA, addre~d to e:ach part)' at his la~l kno\\'J! aUdl't:.i~ 
or to his attornc)·, or personal servke of the award, or 
the filing of th~ award iii ally manner \,·hkh may Ue 
prescribed b)' law. 

SECTION 40. Procedure U ~II Nolicc of Award. 
Within seven (7) days after receipt of the nutice 01 the 
award the Agency "Shall, un1ess it exercises the QptiOh 
to abandon the proceedings as hcrein..1.fter pro"'ided, de· 
Ih-er to the escrow agent holding the Instrument Ihe 
amount of the award. Upon recdpt 01 such amount the 
escrow agent sha 11 record the I nstrumem il1 the Re
corder's office of .the county where the real estate i, 
located and then cause a title search to be made flmll 
the date of the evidence of title po.."""d by the Agency 
fOI: Owner's property (which date shall be ,upplied to 
escrow agent by Agency) through the time of the 
reCording of the Instrument. Agency shall pay for 'he 
COlt of .uch title search. Upon return from the recorder 
of the Instrument ·same shall be delivered t.y the '''''''W 
agent to the Agency. If the,·. has been no change 
in title and no lien. filed against said property duro 
ing said period, the escrow agent shall deliver th, 
amount of the a\ ..... rd to the Owner. Provided, that 
if the Agency rail; to pay any of Ihe <ost> due from 
the Agency incident t~ thi, arbitration when due. 

the AAA . shall notiC y the escrow agent to· withhold 
the recording of the Instrument until same are paid 
in full. If the Owner fails to pay any of the costs 
due from the Owner incident to the arbitration 
wben due,· the AAA shall notify escrow agent of the 
amounts due and .the persons to whom payment should 
be made and the escrow agent shall disburse the funds 
received from 'he Agency, first to said persons desig
nated by the AAA in the amounts designated, and the 
balan,e to the Owner. Agency ,hall be entitled to take 
possession of and .>re,cise aU of the right, ti,le and 
inter""t granted hy the Instrument upon payment of the 
amoun( of the awal-d to ~row agent. 

In the event tha, the,,, is any change of title or the 
filing of any lien or encumbrance during said period of 
.aid title examination, escrow agent shaU not deliver 
such sum to Owner until the title change or lien bas 
been removed. Owner agrees to so clear hi. title prompt. 
Iy. Taxes and a.sessments shall not be cause for delay 
in delivering said sum to (h"'ner. 

Alternatively, 'he Agency, upon fl'ceipt of the award, 
,hall have 'he right and option to abandon the arbitra
tion p,ocecdiligs, pro"ided notice of such abandonment 
is given \ ... ·irhin se"'ell (7) days from SUcll notice to A.~ 
:lIId Owner, and no pG>!S<'SSion of the Illnds of 'he Owner 
"'''' taken and tlte payment by A~'Cncy of all costs and 
~ .... pt·i,ses or the ad.Jitration) including. without litnitalioll

J 

rea.~n.lble auorney fees, wjtncs:, fees: arbitra.tor Cet."S and 
pa.pnent to the O\\'ne-f of an amount not. in exeC$!. of 
ten percent (10%) of tlu, "molmt the Owner would 
1",\'< been entitled to I,ad the Agency not abandoned 
the;e proceedings. The Arhitrator shall be the sole j"dge 
of the rcasonableness of p~)1nents under thL, pamgraph. 
tipon such abandonment of arbitration by the Agency, 
i, shall be depri-'ed for" period of two (2) yean; from 
date of award of the right '0 initiate judicial proceeding, 
to ~cqulrc the rights which \,,'ere the subject matter of 
this arbitration on the O~"'nerts land. 

SECTION +1, Reiea,c of Doc,unenl., lor Judit·ja/ Pro> 
aeding'. The AAA shall, upon tlle written request of 
a part)·, fumi.h to such patty, at hi. e"pense, certified 
fae,imilie; of an)' paper> in the MA', possession that 
may be rcquirc-d ill judicial proceedings relating to tl,e 
a:rbitration. 

SECTION +2. ApplieD/jails /0 Court. 
i ~) No judicial proceedings by a party relatiug to t~ 

subject matter of 'he arbitration shall be deemed a 
waiver of the party's right to. arbinate. HO\ ... ~ever, an 
agreemen t to arhi trate shall act as .a Slay of judicia! pro. 
.:eedings. Judicia! appeal by the Owner subsequent to 
'he award "'ill not selve to defeat or nay the right of 
possession to d,e Agency. 

(b) The AAA is not a necessary party in judicial 
pl'oceeding:; relating to the arbitration. 

Sr.C'fION 43. L.ise. Right, and Duties. Unless it 
appeal" otherwise in tms agreement, the Owner repre. 
",nt, that no lea,ehold interests exist in the real estate 
involved in this arbitration. . 

Distn'bution of money' between Owner and L""';' 
i; a matter bel'l,'een said partie •. T~ Agency shall DDt 



be a party to tile question 01 the distribution of money. 
between the Owner and the Lessee. PalWen! of the 
award by Agency to the designated escrow is deemed 
full payment as a precondition of entry onto Owner's 
land. 

S£CTION 44. Liens. In the event that the subject 
malter of this arbitration is or becomes subject to lien 
prior to recording 01 the Iostrument, any lien of record, 
of , ... hatever nature, to the extent of the award, "'aU be 
satisfied by Owner; or wahoed by affidavit of lienholder 
prior tO I or contemporaneous \ .. .,ith :my disbursement of 
lund, herrunder. 

In event amount of liens ex~eeds amount of award 
the Agency shall have the option to abandon tI,i. arbi
tration without penalty or any restriction to the bring. 
ing of an action under the law of Eminent Domain, 
prodded, however, in such event, the Owner hereby 
granu to the Agency the right of immediate possession 
to exerci>e all the rights set forth in the Instrument 
lrom time of the abandonment of said proceedings until 
the right of possession is secured under the law of 
EminellL Domain. 

SECTION 45. ElJcumbrance of Property. The Own·, 
er during the pendency 01 this arbitration .hall not en·' 
cumber, or pennit to· be encumbered, or othcrvvise modi .. 
fy title to the real estate. In the e\'ent there is all exi5t· 
ing morrgagc on the propert), which is the .ubject matter 
of the arbitration Owner ,hail, if requested by the Agen
L'Y, secure from 'he holder of said mortgage a rdea~ 
or subordination thereof to the ri!,-ht, title and interest to 
be conveyed to Agener in the I''''lllIllJent and dtlive~ 
l!Iame in escrow a.long with the Instrument -simultaneous~ 
I)' with the eXI"Culion 01 the Submission to Arbill'atiori 
agreement. Said subonlination agf(~cmCnl !Ohall be l-e~ 
corded and deliv('rcd in the same manner as the 1ni 
s,lrumt.'llt. Al'rangemeHt nl<ly be made:- h'ith the e5CJ'O\\i! 

agent to pay any amount agreed upon bet"'ct"n the; 
Owner and the mortgagee to the morl!\agee at til<" lime 
for di.tribution 01 the amount of the award. 

SECTION 46. .Administrative Fees. As a nonprofit 
organization, the AM shall prescribe an administrati\·(" 
lee schedule and a refund ""hedule to compensate it lor 
the cost of providing admini.ttative services. The sched. 
ule in dlect at the time of filing or the time 01 n,lund 
shall be applicable. 

SECTION 47. Fee When Oral Heurings ore Waived. 
Whe ... , all oral bearing. are wah'rd under Se.:tion 30, 
the Administrative Fee Schedule shall apply. 

SECncm 48. Expenses. The ""penses of witne ..... 
for either side shall be paid by the party produc ing ,uch 
witnesses, 

The cost of the stenographic record, if any is made, 
shall be charged a. follows: {al If only one part} re
queslS the making of a "enagraphic record, Ihen such 
party shall pay the cosu thereof. (b) If more than one 
party requests a stenographic record, the casu shall be 
paid equally by such partie. unless they oth"'"l"ise agree. 
Such paymenu "'aU be made by the responsible partie> 
dir..,dy 10 the reporting agency. 

All other expenses of the arbitration, including re-

7 

quired traveling' and od,er expenses of the A,bitl'ator 
and 0; AAA representatives, and the expenses of any 
witness or the cost of any proofs produced at the direct 
request of the Arbitrator, shall be borne equally by the 
parties, unless they agree otherwise, or unless the Ami' 
trator in his Award assesses such expenses or any part 
thereof against an)' ,pecifled party or parties. 

SECTION 49. Arbi/riltor. Fit. Each Arbitrator shaD 
be entitled to be reimbursed for his seIVice at a rate not 
to exceed One Hundred and Fifty Dollari ($150.00) per 
diem for services ,,,ithir. seventy.five (75) miles of where 
he resides or Two Hundred Dollars ($2oo,oo) per diem 
for services rendered at a dist.anC".e in ex<:es& of seventy. 
five (75) miles from "'here he resides lor hearing, study 
and preparation of award and findings, same to be 
assessed and apportioned as provided ekewhere in' these 
Rules. 

SECTION SO. De po,;/s. The AM may require the 
partie. to depooit in advance sue!> StUns of money as it 
doem, necessary to defray the expense of the arbitration. 
including the Arbit"ator', fee, if any, and 1Ihall render 
an accounting .to the parties and return any unexpended 
balance. 

SECTlON 51. blterpre/alion IlRd Applicalion 01 
Rule;. The Arbitrator ,hall interpret and apply these 
Rule> insolar "" they relate to hi. powers and duties. 
Wheu tllere is more than one Arbitrator and a differ. 
ente adse$ among them concerning the meaning or ap
plication of any SUdl Rules, it "'ail be decided by • 
majority ,·ote. If tl"'l is unobtainable, either an Amitra
tor or a part)' may refer the question 10 the AM for 
fil",l d.ci';on. All otiter Rules shall be interpreted and 
applied by tl,e A AA. 

Whenever the context so requires, the masculine b0-
dude. th. r emininc; d ,e feminine the maoculine; the 
singular the plural; and Ihe plural the singular. 

SECTlON 52. Administrative Fe. Sch.dule. Since 
no monetary amount can be stated at time oC filing, the 
admini.trative lec lor this amitratioll is Two Hundred 
Doll .... ($200.00), due and payable at time of filing, 
and ,ubject 10 adju.unent in accordance with the f0l
lowing schedule: 

Amount of AU>ard 

Up to $10,000 
$ 1 0,000 to $ 25,000 

$ 25,000 10 $) 00,000 

$HlO,QOO to $200,000 

Fe. 
3% (minimum of $50) 
$ 300 plus 2$& of excea 

over $ 10,000 
$ 600 plus 1% of _ 

over $ 25,000 
$1350 plus Yo% of_· 

over $100,000 

The pt'Rehtage pe.uining 10 the amount of awards 
in excess of $200,000 may be reducrd by the MA-

l! more than two parties are represented in the 
arbitration, an additional 10% of the initiating fee 
will be due for each additional represented party. '{be 
following additional charges shall be made: 

Other Service Charges: Thirty Dollars payable by 
a party causing an· adjournment of any ocheduled hear
ing; Twenty·five Dollars payable. by each. 



AMERICAN ARB!TRATION ASSOCIATION, Administrator 

RIG tiT OF ENTRY 
(OPTIONAL) 

Date ..................................................... . 

Notwithstanding the provisions of Section # ........ , the Agency is hereby 

granted an immediate and irrevocab\c right of ent')', onto Owner's lands, pend. 

ing the final determination of thi,; arbitration and completion of the ddivclY 

of the Instrument, together ",ith all nccc~'i:lr)' men, vehicles, ami equipment 

but subject to Ihe Iimitatiun(s), and for the purpo,;cs stated in the InstrullIent. 

OWNER 
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AMERlCM~ ARmmATUlN ASSOCIAmm, Administrator 

SU!lf!i.ISS!ON TO Ap.mTtlATION 

We, ...... __ .... " ___ .. ______ . ___ .. ___ ... _ ..... __ .... __ . _ .. " _. __ .. _._ .... _ ._ . _. _ . ___ .... __ .... __ . __ .. "_. _:. _ .. _ ..... _. ___ ..... _._. ____ .. "._ .. _ ... _____ . _______ ., 
N arne of agency 

an .................................... corporation; hereinafter referred to as "AGENCY"; and ...................................• 

••• - •••• "" • __ •• , ••• __ on ____ ._" •••• __ •• _ •• _. _____ •• _. __ , •• _ • _ •••• __ •••• __ •••• __ •••••• _ •• _ ••••• _ •• _ • __ •••• ___ ,_ •• __ ••• ___ ••• , •• __ •• _._ ••••• on ••• _ •• __ •• ". _ ••• _. __ ._. __ u • __ 

hereinafter referred to as "OWNER", hereby mutually agree to .ubmit the following controversy to ARBI
TRATION, pursuant to the Eminent Domain Arbitration Rules of THE AMERICAN ARBITRATION 
ASSOCIATION (AAA). 

The issue to be arbitrated is: . 
WHAT l>IONETARY AMOUNT SHALL BE A\VARDED TO THE OWNER for grant by the 

Owner to the Agency of the Instrument, a conformed copy of which is attached hereto marked Exhibit 
A and made a part hereof. 

This Agreement inures tn, and is binding upon, the heirs, <~ecutors, administrators, successors and 
assigns of the parties hereto. In the c\'Cnt of death of owner prior to recording of the instrument, the 
escrow agent shall be deemed the agent of the agency coupled with an interest and the Arbitration pro
ceeding and recording of the instrument shall proceed as if said death had not occurred, with the ex
eClltor or admini,trator of the c,tate of the decedent heing suhstituted for the decrdent. 

TIte Eminent Domain Arbitration Rilles attached hereto are a part of this Submission and shan 
gowrn the conduct of the parties hereto. 

IN WITNESS WHEREOF, the partie3 I""e signed their names at ..... : ............................................... . 

•• ~.~ ••••••••••••• _0_ ••• , on .0 ••••• _. __ ••••••••••••• _ •••• ,_'0 ••• __ ••••• _. ___ •••••••••••• 19 ........ . 

AGENCY OWNER 

By ....................................................................... . Address: '" .......................................................... . 

Its ......................................................... . , 
•••••• _" ••••••••••• -0, •• , _ •••• _._ •• '_" •..•••••••• '._ ••••••• ~ ••••••••• ~.~_ ••• _ 

ADDRESS: ......................................................... . Address: ........................................................... .. 

And J /We, l.essee of aU or part of the land im'ol\'cd in this Arbitration, agree to abide and be 
bound hy the pro,·i.ions of thi. Agrecmrnt, and haw joined in the execution of the attached Instru
ment 10 ",bordinale my lease rights to said Instrument. 

Signed at ....... _ .... _ ............................ , .......................................... , on .......................................... , 19 ....... . 

..................................................... _ ...................... "LESSEE" 

Address 
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AM£RICAN ARBITRATION ASSOCIATION, Administrator 

AWARD FORM 

In Matter of Arbitration AAA # " ... , ........ ,_ ... _ ............ _ .. 

Under binent Domain Arbitration Rules 

. , '... Agency AWARD 

.... ,,'" Owner 

I/We, the Arbitrator(s) in ,the ah",'e capti,med matter, ~ing first dul)' impaneled and sworn, do 

make the following monet",,), award to Owner; 

Compensation: 

For I.and or Land Rights Taken 

For Stnlctur~, if an)', Taken (f, 

Dama~, if ~ny. 10 Residue 12J 

Total Award 

$ ............. _ .... _ .. _-_. 

$ .................. ' ........ _. 

$ .................. - .... _ .. 

$ .............. _._ .... _ .... .. 

The Admini"trat;"e rees ,md expen~s of the .-\AA and the fees and expen~s (If thr Arbitrator shan 

be'borne ._ ...................... _ ......................... ' .......................................... , .................................. , ..................... _ ... .. 

4.r •••••••••••••••••• _ ............... '" o •• _ ••••• ___ •••• o. o •• ' _ ••••••••• __ ••• 0_ ,._0.' .' •• _ •• 0 ••••• _ ••••• __ •••• '_.' _ ••• 0" • _0_ •••• _, • 0 ..... _ ..... o ...... ~ .................. _ •••• 

And we do so render ollr award, upon concurrence of our memhers~ing a majority of more of our 

number; and each of us signed our Mnw; at ..................................... on ..................................... _ ... 19 ... : ... .. 

• .... •••••••. _"'_'_hn."_~.""" ................................................. . 

(IF SOLE ARBITRATOR) 

And I, the sole Arbitrator, do so render my award, upon my signature at .................................... _ .... . 

... _._ .................................. on ...... _............................ 19 ........ . 

( I) exclude if no evidence of ,trurht1"t"s tahn. 
(2) ncLade if no e\idencc of damagel in. ~duC'. 
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AMERICAf'4 AR31TPtA TlOfIJ ASSOCIA TlOt~, Administrator 

Amount of Award 
E."pel15eS and Costs 

Arbitration Fees: 

Mr. A ....•.•.. _ days at ._ .. __ ._ 

Mr. B ........... days at _ .•••• __ • 

Mr. C. _ .......• days at ....... _ ... 

Travel Expense: 

ACCOUNTIN.G 

Mr. A. from ................ to ._ .... _ ....•..• '"''_''' miles at $.14-

Mr. B. from ................ to ........... _ ..• "''''''_ miles at $.14-

Mr. C. from ....... " ........ to ................•.......... miles at $.14-

Escrow Service Fee 

Administrative F ce 

Steno Record 

$ ...... _-_ .• 

$._-_ ... -
$ ........... _.-

$ .... _ .. _._ .. 

$ ................. . 

$ ............ _.-

$-... - ... _.;' 

$ ...... - ... _ .. . 

$ ..... -_ ....... .. 

TOTAL EXPENSE OF ARBITRATION 

Apportioned Owner's Share 

Agenc}' Share 

Amount Required of Agency to Close 

Less Advanced Fee 

$ .... _ ...... _.-

$._ .. - .. -.-

$ ...... - .... --

$ ............... -
TOTAL AMOUNT REQUIRED AGENCY 

Disbursements 

Mr. A. (Fee + Trawl) 

Mr. B. (Fee + Travel) 

Mr. C. (Fee + Travel) 

Escrow Company 

AAA 

Stcno Company 

'""''''l"Il.R. : 

GROSS AMOUNT 

Less $hare/Expensc 

Net Balance Due Owner 

APPROVED: 

__ aa ... ~~._~. __ .. _._ •• __ ·_~_ .. _ ... ___ .... _· ... _· 

AAA 

$ ...... - ..... _ .. 
$-_ .. _ ........ . 

$ ............. - ..• 

$ ... _._ ... -.-

$._ ... _ .. _.-

$ .... _ ...... _ .• 

$ ............. _ ..• 

$. .......... --••• 

$ ................. . 

$. __ ... -_. 

$----

f. .... _._-

........ -... -.-.-.... -... -......... ~ .. ..-.. -.... - .. -.----.. -
By ..... - .. _._ ..... _ .................................... _ ..• Escrow Company 

II / 

i 
i , J 
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WARNING: This tentative recommendation is being distributed so that 
interested persons will be advised of the Commission's tentative con
clusions and can make their views known to the Commission. Any 
comments sent to the Commission will be considered when the Commission 
determines what recommendation it will make to the California Legislature. 

The Commission often sUbstantially revises tentative recommendations 
as a result of the comments it receives. Hence, this tentative recommen
dation is not necessarily the recommendation the Commission will submit 
to the Legislature. 
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c 

A specific consequence of California's traditional "jury trial" approach 

to the law of eminent dana in has been a marked lack of experimentation with 

other methods for determining "just compensation." The only exceptions to 

jury trial in California law are (a) the little-used procedure for deter-

mining the value of public utility property by the Public utilities Commis-
3 

sion; (b) provisions for voluntary reference of the issue of compensation 
4 

to "referees" in a few of the early improvement acts; and (c) the pro-

visions in the Code of Civil Procedure for factual determinations by referees 
5 

in civil litigation generally. In contrast, other jurisdictions have 

experimented extensively with alternatives to jury trial. At the time 

Rule 71a of the Federal Rules of Civil Procedure was adopted in 1951, through- i 

out the United States there were more than 300 distinguishable procedures 
6 

for assessing compensation in connection with the taking of property. 

In recent years, the idea has evolved that one practicable alternative 
7 

to jury trial would be voluntary arbitration of the issue of compensation. 

Although California has had no reported experience with arbitration in this 

connection, there appears to be a substantial interest in this alternative 

in other parts of the United States. Last year, the American Arbitration 

Association published a set of "Eminent Domain Arbitration Rules" in response 

3. See Cal. Const., Art. XII, § 2)a; Pub. Uti1. Code §§ 1401-1421. 

4. E.g., The street Opening Act of 1903 (Cal. Sts. & Hwys. Code §§ 4ooc-4443) 
--and The Park and Playground Act of 1909 (Cal. Govt. Code §§ 38000-38213). 

5. Section 1248 of the Code of Civil Procedure refers to the assessment of 
compensation by the "court, jury, or referee." The mention of "referees" 
alludes to Sections 638-645 which provide generally for referees and 
trials by referees. 

6. See the notes of the Advisory Committee on Rules of Civil Procedure, 
28 U.S.C. § 2070 (1952). 

7. See Aksen, Arbitrating Right-of-Way Disputes, 14 Right of Way 47 (1967); 
Latin, The Arbitration of Eminent Domain Cases, 14 ~ 57. 
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c to an expressed need for an efficient arbitration procedure adaptable to 

condemnation cases. Unfortunately, neither the issuance of those rules 

nor any other private activity can overcome the impediment that exists to 

arbitration of compensation in California. Under existing law, the ob-

stacle to arbitration appears to be the lack of any clear authority on 

the part of governmental entities and agencies to submit the issue of 

compensation to arbitration. The hundreds of California statutes that 

authorize acquisition of property for public use do not contemplate that 

practice. The typical provision authorizes acquisition by purchase "or 

by proceedings had under the provisions of title seven, part three, of 
8 

the Code of Civil Procedure," and thereby seemingly compels resort to 

judicial proceedings. 

Before 1961, an additional obstacle existed to arbitration. California 

judicial decisions had excluded valuations and appraisals from the coverage 

of the arbitration statute on the general grounds that they do not involve 

a "controversy" and, moreover, that the parties do not necessarily contem-
9 

plate either a formal hearing or the taking of evidence. In revising 

the California Arbitration Act in 1961, the Legislature took care to as-

sure that enforceable arbitration agreements include "agreements providing 
10 

for valuations, appraisals, and similar proceedings." This oblique 

8. See, ~ Cal. Civil Code § 1001. On the other hand, the only California 
statute that seems definitely to require judicial assessment of compen
sation is The Property Acquisition Law (Govt. Code §§ 15850-15866) 
which authorizes the Public Works Board to acquire property for the 
general purposes of state agencies. That act, however, permits the 
board to agree with the owner as to the compensation to be paid and to 
incorporate that agreed figure in a stipulation in the condemnation 
proceeding (Govt. Code § 15857). 

9 •. E.g., Bewick v. Mecham, 26 Cal.2d 92, 156 P.2d 757 (1945). 

10. See Cal. Code Civ. Proc. § 1280. See also Recommendation and Study 
Relating to Arbitration, 3 Cal. L. Revision Camm'n Reports, G-l, G-34 
(1961). 
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c approval of the arbitration of valuation questions, of course, was insuf-

ficient to generate any interest in the arbitration of condemnation cases. 

RECOMMENDATION 

The Commission believes that voluntary arbitration of the issue of 

compensation can become a useful alternative to the rather awkward determina-

tion of that issue by jury trial. Certainly, there is nothing sacrosanct 

about jury-determined valuation figures or the process by which they are 

reached. Inasmuch as "value" is determined solely from the opinions eX-

pressed by expert witnesses and the owner, the amounts determined by pro-

fessional arbitrators might be considered more "reliable" and might even 

prove more satisfactory in the long run to both condemnors and condemnees. 

The Commission recognizes that voluntary arbitration certainly is 

not "the answer" to the need f'or improvements in California condemnation 

procedure. Indeed, both condemning agencies and property owners may con-

tinue to display their traditional preference f'or jury assessment of com-

pensation however clearly arbitration may be authorized and however prac-

ticable the arbitration process may be made to appear. Nonetheless, as 

long as resort to arbitration is authorized on a purely voluntary basis 

and the content of' the arbitration agreement is left to the parties, arbi-

tration might prove to be a valuable alternative to judicial proceedings 

notwithstanding that substantial changes may be made in both the substan-

tive and procedural aspects of' California's condemnation law. In short, 

the parties can be expected to adapt the terms upon which they are willing 

to arbitrate, and the particular content of' their arbitration agreement, 

in accordance with those changes. 

c 
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c The Commission therefore recommends enactment of statQtory provisions 

that will explicitly authorize California condemnors to submit the issue 

of compensation to arbitration. Public entities and agencies from wham 

property is taken should be given a similar authority. The legislation 

should leave the matter of the expenses of the arbitration to the parties, 

but public agencies should be clearly authorized to defray those expenses 

or their share of them. It should be made clear that agreements to arbi-

trate compensation are subject to, and enforceable under, the California 

Arbitration Act. In addition, the legislation should antiCipate and resolve 

questions that might arise as to the effect of an agreement to arbitrate 

upon the condemnor's power to file an eminent domain proceeding, to abandon 

the acquisition, and the like. Lastly, the statute should authorize 

recordation of arbitration agreements as a means of preventing conveyance 

or encumbrance of the property pending arbitration and passage of title 

to the acquirer. 

RECOMMENDED LEGISLATION 

The Commission's recommendations would be effectuated by the enactment 

of the following measure: 

An act to add Chapter 3 (commenCing with Section 1273.01) to 

Title 7 of Part 3 of the Code of Civil Procedure, relating 

to the acquisition of property for public use. 

The people of the State of California do enact as follows: 

Section 1. Chapter 3 (commencing with Section 1273.01) is added 

to Title 7 of Part 3 of the Code of Civil Procedure, to read: 

CHAPTER 3. ARBITRATION OF COMPENSATION IN 

ACQUISITIONS OF PROPERTY FOR PUBLIC USE 

-5-



§ 1273.01 

Section 1273.01. Arbitration authorized; acquisitions of property for 
pl~blic use 

1273.01. Notwithstanding any other provision of law, any 

person, including any public entity, agency, or officer, authorized 

to acquire property for a public use for which the property may be 

taken by eminent domain proceedings may 

(a) Enter into an agreement to submit to arbitration any contro-

versy as to the compensation to be made in connection with acquisition 

of the property; and 

(b) Submit any such controversy to arbitration in accordance 

with the agreement. 

Comment. Chapter 3 is added to provide explicit authority for sub-

mission to arbitration of any issue of "just compensation." Section 

1273.01 gives such authority to the acquirer; the following section con-

fers a reciprocal aLlthori ty upon any "person" from whom property is being 

acquired. See Recommendation Relating to Arbitration in Acquisitions of 

Property for Public Use, Cal. L. Revision Comm'n Reports 000 (19 __ ). 

Addition of this authority does not imply that arbitration was not 

authorized, or was preclLlded, before enactment of this chapter. Neither 

does this chapter imply that public entities, agencies, and officers 

authorized to purchase, but not to condemn, property are not authorized 

to agree to arbitration. Rather, this chapter authorizes arbitration in 

connection with or in lieu of eminent domain proceedings and leaves un-

affected any other cases in which arbitration may be available. 

Section 1273.01 includes all public entities (for an encompassing 

definition of "public entity," see Section 8n.2 of the Government Code), but 

refers to the particular agency, officer, commiSSion, or board authorized 
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§ 1273.01 

to acquire property on behalf of the entity. With respect to the State 

of California, for example, authorizations to acquire property for 

specified purposes are conferred upon specific agencies and officers, such 

as the Department of Public Works, the Department of Water Resources, the 

Property Acquisition Board, and the Director of Aeronautics. The terms 

"agency" and "officer" in Section 1273.01 refer to these authorized acquirers 

and similar instrumentalities of local governmental entities. 

Section 1273.01 does not imply that the entity, agency, o~ officer 

must have complied with the formalities (such as the adoption of an ordi-

nance or resolution) frequently prescribed as conditions precedent to the 

commencement of an eminent domain proceeding. Rather, the section contem-

plates that the question of compensation may be submitted to arbitration 

whenever acquisition is authorized in the manner followed by the particular 

entity or agency in authorizing purchases of property. 

The term "compensation to be made in connection with an acquisition" 

is intended to encompass any amounts that roay be assessed or awarded in a 

condemnation proceeding and, specifically, to include severance or other 

damages. 

The term "controversy" is defined, for purposes of arbitration, in sub-

division (c) of Section l280. 
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Section 1273.02. Arbitration authorized; takings of public property 

1273.02. Notwithstanding any other provision of law, any 

person, including any public entity, agency, or officer, authorized 

to convey property for a public use for which the property may be 

taken by eminent domain proceedings or to compromise or settle the 

claim arising from a taking of such property, may 

(a) Enter into an agreement to submit to arbitration any contro-

versy as to the compensation to be received in connection with such 

a conveyance or claim; and 

(b) Submit any such controversy to arbitration in accordance 

with the agreement. 

Comment. Section 1273.02 extends the authorization provided by this 

chapter to include "persons" who own, hold, or control public property 

that may be taken by eminent domain proceedings. Public property may be 

taken by eminent domain proceedings whether or not it is already "appro-

priated to a public use" (see Sections l240 and 1241), and intragovern-

mental condemnation proceedings are a common phenomenon. As is the case 

with Section 1273.01, Section 1273.02 encompasses all public entities, 

but refers to the particular agency, board, commission, or officer 

authorized to convey public property or to compromise or settle the claim 

for compensation that arises from its being taken. 
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Section 1273.03. Expenses of arbitration; agreement may provide for 

payment 

1273.03. Notwithstanding Sections 1283.2 and 1284.2, an 

agreement authorized by this chapter may provide for the payment 

by either party or for the proration of the costs and expenses of 

arbitration, including witness fees or other expenses incurred by 

a party for his own benefit, An agreement also may provide that the 

arbitrator or arbitrators may allow such costs and expenses in favor 

of any party to the arbitration. The person or entity acquiring 

the property may defray such costs and expenses from funds avail-

able for the acquisition of the property or other funds available 

for the purpose, and the person or entity relinquishing the property 

may defray such costs and expenses from the award or from other funds 

available for the purpose. 

Comment. Arbitration agreements typically provide for the payment 

or allocation of expenses incident to the arbitration, and such provisions 

generally are effective. See Olivera v. Modiano-Schneider, Inc., 205 Cal. 

App.2d 9, 23 Cal. Rptr. 30 (1962). If an agreement authorized by this 

chapter were patterned after the rule applicable to eminent domain pro-

ceedings, the person from whom the property is being acquired would be 

ent i tled to recover all "taxable costs." See oakland v. Pacific Lumber 

& Mill Co., 172 Cal. 332, 156 Pac. 468 (1916); City & County of San Fran

cisco v. Collins, 98 Cal. 259, 33 Pac. 56 (1893). However, Section 1283.2 

seemingly requires each party to an arbitration to bear the witness fees 

and mileage of his own witnesses. Similarly, Section 1284.2 does not 

provide for the award of "expenses incurred by a party for his own bene-

fit. " Section 1273.03 permits the contracting part ies to govern by 
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their agreement the award of these items, as well as all other expenses 

of the arbitration, including the fees of arbitrators and professional 

arbitration associations. The last sentence of the section is included 

to assure that any party to the agreement is authorized to defray such 

costs and expenses from the funds available for acquisition of the prop-

erty, from the award, or from other funds available for the purpose. 

"'., ~ 
( 

c 
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Section 1273.04. Effect and enforceability of agreements 

1273.04. Except as specifically provided in this 

chapter, agreements authorized by this chapter are subject to 

Title 9 (commencing with Section 1280) of this part. Such an 

agreement may be made whether or not an eminent domain proceeding 

has been commenced to acquire the property. If an eminent 

domain proceeding bas been commenced, or is commenced, any 

judicial proceedings relating to the arbitration shall be filed 

in the eminent domain proceeding. Notwithstanding Section 

1281.4, an agreement made under the authority of this chapter 

does not waive or restrict the power of any person or entity 

to commence and prosecute an eminent domain proceeding, including 

the taking of possession prior to judgment, except that upon 

motion of a party to the eminent domain proceeding, the court 

may stay the determination of compensation until any application 

for an order to arbitrate is determined and, if arbitration is 

ordered, until arbitration is had in accordance with the order. 

Notwithstanding the rules as to venue provided by Sections 1292 

and 1292.2, any judicial proceedings relating to an arbitration 

authorized by this chapter may be filed in the superior court in 

the county in which the property, or any portion of the property, 

is located. 

Comment. Section 1273.04 makes it clear that, in general, agree-

ments to arbitrate an issue of compensation are subject to the 

arbitration statute (Sections 1280-1294.2). The section makes minor 

adaptive changes in the application of that statute to such agreements. 
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The section also makes it clear that an eminent domain proceeding may 

be begun and prosecuted notwithstanding an agreement to arbitrate the 

question of compensation. There are, of course, constitutional 

obstacles to any attempt to "contract away" the power to take property 

by eminent domain. There would appear to be no objection, however, to 

staying the determination of compensation in an eminent domain 

proceeding pending an agreed arbitration. That practice is provided 

for as to other arbitrations by Section 1281.4. This provision of 

Section 1273.04 may allay the fears of condemnors that entry into 

an agreement to arbitrate may impair or delay the condemnor's power 

to take the property or to take "immediate possession." If an eminent 

domain proceeding is pending, good sense dictates that any judicial 

proceedings as to the arbitration or award should be brought in the 

eminent domain proceeding. The section also contemplates that, if an 

eminent domain proceeding is pending, the award, whether confirmed 

(see Section 1287.4) or not confirmed or vacated (see Section 1287.6) 

may be entered as the amount of compensation in the judgment of 

condemnation. See Cary v. Long, 181 Cal. 443, 184 Pac. 857 (1919); 

In re Silliman, 159 Cal. 155, 113 Pac. 135 (1911). The last sentence 

of the section permits judicial proceedings relating to the arbitration 

to ·be brought in the county in which the property lies, in addition 

to the other counties specified in Sections 1292 and 1292.2. This 

additional venue corresponds with the rule as to venue for eminent 

domain proceedings. See Section 1243. 
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Section 1273.05. Abandonment of acquisition; consequences of abandonment 

1273.05. An agreement authorized by this chapter may 

specify the privilege, if any, of the party acquiring the 

property to abandon the acquisition, the arbitration proceeding, 

and any eminent domain proceeding that may have been, or may be, 

filed. Unless the agreement otherwise provides, the party 

acquiring the property may abandon the acquisition, the 

arbitration proceeding, and any eminent domain proceeding within 

the period for filing and serving a petition or response to 

vacate an arbitration award under Sections 1288 and 1288.2. 

The agreement may also specify the costs and expenses, if any, 

to be awarded the party from whom the property was to be acquired. 

\, - Unless the agreement otherwise provides, that party shall be 

entitled to all of his costs and expenses of the arbitration, 

including without limitation, reasonable attorney fees, appraisal 

fees, and fees for the services of other experts, and the amount 

of such costs and expenses may be determined by the arbitrator 

or arbitrators and be included in their award. 

Comment. Section 1273.05 permits the parties to the agreement to 

deal with the privilege to abandon the acquisition and to specify the 

consequences of abandonment. For the remote case in which the agreement 

would not cover the privilege to abandon, the section permits the party 

who was to have acquired the property to abandon within the time within 

which a petition or "response" to vacate an award may be filed and served. 

Generally this period is 100 days after service of the award or ten 

days after service of a petition to confirm an award. See Coordinated 

-13-



c 

f"" . 

§ 1273·05 

Constr., Inc. v. Canoga Big "A," Inc., 328 Cal. App.2d 313, 47 Cal. 

Rptr. 749 (1965). The section also makes it clear that the agreement 

may specify the costs and expenses, if any, that are to be awarded to 

the "condemnee" in the event of abandonment. The expenses made 

recoverable in the·absence of agreement are generally those specified 

in Section 40 of the Eminent Domain Arbitration Rules of the American 

Arbitration Association (June 1, 1968), except that no provision is 

included for payment of "an amount not in excess of ten-percent (10%) of the 

amount the Owner would have been entitled to had the Agency not abandoned these 

proceedings. II In the absence of agreement, of course, j.f an eminent domain pro-

ceeding has been filed,the abandonment of that judicial proceeding and the 

recovery of expenses in that proceeding would be governed by Section 1255a, 

rather than by Section 1273.05. In determining the "expenses reasonably 

and necessarily incurred" in that proceeding, the court undoubtedly would 

take into account the arbitration award of costs and expenses, and 

preclude duplicate recovery of the same expenses. 
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Section 1273.06. Recordation of Agreements 

1273.06. Agreements authorized by this chapter may be 

acknowledged and recorded in the same manner and with the same 

effect as conveyances of real property. 

Comment. Section 1273.06 permits the agreements authorized by 

this chapter to be acknowledged and recorded to afford "constructive 

notice" to subsequent purchasers and lienors. Arbitration rules may 

provide for the escrowing of an instrument of transfer (see, ~, 

Sections 1, 44, and 45 of the Eminent Domain Arbitration Rules of the 

American Arbitration Association (June 1, 1968», but such an escrow 

does not, of itself, protect the "condemnor" against subsequent transferees. 

This section provides a means for obtaining such protection (see Civil 

Code Sections 1213-1220) and is calculated to make unnecessary the filing 

of an eminent domain proceeding for no purpose other than to obtain the 

effect of a lis pendens. 
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