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Memorandum 69-31 

SUbJect: Study 65 - Inverse Condemnation 

1/17/69 

\ 
The attached note was prepared by Mr. Gideon Kanner, Los Angeles 

attorney. The note is a critical comment on the Commission's inverse 

condemnation study and presents a point of view that should be considered 

in resolving policy questions in this study and in the eminent domain 

study. 

We do not plan to go through this material at the meeting. It may 

be, however, that the Commission will wish to discuss the note at the 

meeting. This note by Kanner is generally along the same lines as the 

letter from Roy Gustafson, former Chairman of the CommiSSion, that was 

considered at the last meeting. See also the First Supplement to Memorandum 

69-17 (reprint of articles fram Readers Digest and New York Times sent 

to us by a professional appraiser)(sent to you for background in connection 

with the January meeting). 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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. "JUST HOW JUST IS JUST COMP ENSAT JON?" 

(A Critical Com~ent On The California 

Law Revision Commission's Inverse 

Condemnation Study) 

by 

GIDEON KANNER 



FOREWORD 

This note has been written in response to 

a three-part study of inverse condemnation made for 

the 

Van 

California 
1 / Alsty.ne,-

Law Revision Commission by Prof. Arvo 

as well as to certain Commission staff 

memoranda on this subject. The scope of this note is 

limited to examining certai~ ground rules of the study, 

and to reviewing certain aspects of [inverse] condem­

nation- law particularly as appJ ied to freeways, from 

the point of view of the damaged property owner seeking 

compensation. I find myself In fundamental disagreement 

with certain of Prof. Van Alstyne's views expressed in 

his inverse condemnation study. This note can properly 

be characterized as an open letter to the California 

Law Revision Commission on this subject. 
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The Lirnits of Power: Yes, Virginia, 

There is a Constitution 

The Com~ission, judging from its materials, 

has undertaken its study of inverse condemnation because 

of an admitted need for improvement in this field. 

agree that the need for change exists. But I am somewhat 

startled at the direction of the proposed change seemingly 

suggested in the study. At the very outset of Prof. Van 

I f C ·· 2/ h d' d A styne's study or the ommlsslon,- t e rea er IS greete 

with the re8inder that the legislature's power to act in 

this field is limited by the inhibitions of the constitu­

tional just compensation and due process clauses. Therefore, 

we are reminded, the legislative approach must be limited, 

lest it fall below the minimal constitutional guarantees 

of just compensation and due process of law. Sadly, there 

is implicit in this caveat a suggestion that the legislature 

must watch these constitutional shoals in its' assumed 

journey toward the impl icit goal of minimizing just 

compensation. 

My uneasiness is further reinforced by Prof. Van 

Alstyne's serious discussion of the deletion of the "damaged" 

clause of California Constitution, Art. I, §14 at p.63 of 

Part One of his 5tGdy. I find little comfort in his 
3/ 

observation- that the deletion of the "damaged" clause is 

no guarantee that the courts would not reinterpret 

J 
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the concept of "taking" so as to "expand inverse con-

demnation I iabil ity '.veIl beyond federal standards". 

And to one who, like myself,believes that the "damaged" 

clause was put into the Constitution as an expression 
, 4/ 

of principle, and a limitation on future legislatiorr; 

it is even more disturbing to note Prof. Van Alstyne's 
apparent 
jindifference to any.§. oriori impact of the "damaged" clau5e 

51 
on contemplated legi51ation.-

Such thoughtful ruminations are the prerogative 

of a scholar, and I readily acknowledge Prof. Van Alstyne's 

credentials as such. It might be profitable to'suggest, 

however, that even an ambitious effort by the Commission 

should fall short of any serious consideration of deletion 

of the "damaged" clause. The short shrift given by this 

state's electorate to the last attempt at relaxing the 
6/ 

constitutional restraints on eminent domain- should be 

kept in mind as suggesting a pragmatic boundary of the 

projected efforts of the Comnission. 

increasing number of condemnations in 

The tremendous and 
71 recent years- has 

undoubtedly hardened the public attitude against the process 

of eminent domain. An insight into this attitude is pro­

vided by the increasing phenomenon of veniremen who refuse 

to serve on condemnation juries, either on principle or 

because of the harsh experience of a friend or relative. 

And, to add a personal judgment, I submit that some avenues 

of approach, such as tinkering with this'state's organic 

declaration of rights, should be rejected out'of hand, 

not because they are abstractly invalid, but because t~ey 
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are fundamentally, morally wrong. 

As it is, the co~pensation n~~ available to 

damaged property owners is too often a meager and chancy 

thing. Putting aside the procedural traps anet hurdles 

thrown in their way by the Claims Act, the substantive 

case law is unrealistic: substantial and economically 

devastating damages are pooh-poohed by the courts as "mere' 

personal annoyance". It is contradictory: after stern 

pronouncements that the liability of the government is the 

same as that of private citizens, damages are denied for 

the very same governmental acts for which private parties 

are routineiy held liable. Rules of exquisite technicality 

are laid down: the government may escape liability altogether, 

in spite of admitted damage proximately caused by its acts, 

when these acts take place a few feet beyond an imaginary 

line which once marked the boundary of the owner's land. 

These matters are more fully dealt with below, 

but they are touched on here because they highlight the 

need for legislative reform liberalizing the right to 

compensation for damages actually suffered. All the talk 

about financial burdens on government, and the inability 

to get liability insurance misses the mark. For it pre­

supposes damage inflicted by governmental acts, and merely 

quibbles with the mechanics of providing compensation or 

propagandizes 'for denying compensation altogether. Implicit 

in the i nqu i ry into sources of compens'atory funds is the 

admission that something compensable has happened. 

-3-
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In this connection I note a city attorney's 

handwringing,at p.3 of Commission 11emorandum 67-73, over 

the "prol iferation" of actions Hunder the guise" of 

inverse condemnation, which - ,~e are told - "presents the 

taxpayer with a burden far greater than any other theory 

of liability since most insurance companies will not 

underwrite this risk". Could it be that the "proliferation" 

of inverse condemnation lawsuits and their economic "burden" 

are causally connected to an even greater proliferation 

of damage inflicted by burgeoning public works constructions? 

And are we seriously being toid that the concept of just 

compens'ation, a basic constitutional guarantee, is to be 

subordinated to insurance companies' profit expectations? 

Therefore, at the risk of uttering a banality, 

I submit that one must bear in mind that the Constitution's 

command is that just compensation be paid. I have yet to 

hear of a concept of justice acceptable to right-thinking 

men, which is reconcilable with the notion that an actor 

can inflict damage for his own benefit, and then escape 

liability because he finds it economically inconvenient 

to make amends. i submit that jf one accepts the val idity 

of the preceding statement, then it is not undermined by 

pinning the label of "government" on the actor. ! submit 

that the Commission's speculation about a statutory limit 

on constitutionally decreed inverse condemnation liabi 1 ity, 

except as, if and when the legislature sp.ecifically enacts 
8/ 

liability,- is not likely to lead to a workable solution 

of the problems before the Commission. Similar )egisl~tjve 

-4-
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91 
l>JisnfuJ thinking with regard to nuisance non-liability-

101 
has been properly criticized as ineffective.-· Because 

of the [inverse] condemnation roots of governmental 

nuisance liability, the legislature lacks the power to 

abrogate such l1aoi lity.lll This federal constitutional 

limitation on the legislature's power is not removed by 

amending the state constitution. As the U.S. Supreme 

Court put it: 

"The I e9 is 1 at i ve autt,or i zat j on (of nu i sance] 

exempts only from liabl1 ity to suits, civil or 

criminal, at the instance of the state; it does 

. not affect any claim of a private citizen for 

damages for any special inconvenience and dis-
121 

comfort not experienced by the public at 1arge."-

In a later case the Supreme Court explained the 

constitutional basis for that rule: 

" ••• thelegislation we are dealing with 

must be construed in the light of the provision 

of the Fifth Amendment - 'nor shaJ I private 

property be taken for public use without just 

compeniation' - and is not to be given an 

effect inconsistent with its letter or spirit. 

The doctrine of the English cases has been 

generally accepted by the courts of this 

country, sometimes with scant regard for 

distinctions growing out of the constitutional 

restrictions upon legisiative action under 

our sys tern. Thus, it has been sal d that 'a 

-5-
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rai lroad authorized by law and lawfully 

operated cannot be deemed as a private nuisance'; 

that 'what the legislature has authorized to 

be done cannot be deemed un I 'awfu J " etc. These 

and similar expressions have at times been, 

indiscriminately employed with respect to 

public and private nuisances. We deem the 

true rule, under the Fifth Amendment, as under 

state constitutions containing a similar pro~ 

hibition, to be that while the legislature 

may legalize what otherwise would be a public 

nuisance, it may not confer immunity from action 

for a private nuisance of such character as to 

amount in effect to a taking of private property 
.11/ 

for public use." 

So, like Prof. Van Alstyne, I too posit at the 

outset the principle that the legislature's power to 

create substantive [inverse1 condemnation law is limited 

by the California Constitution (Art.!, §14) and the U.S. 
14/ 

Constitution (5th and ]lIth Amendments)'- But these 

limitations are faced only if the legislature chooses to 

move in the direction of denial of compensation to damaged 
15/ 

owners.- No such restrictions exist if the legislature 

sets out to correct the inequities which now pJague damaged 

owners. There is ,nothing tn the constitutions which prevents 

a state from enacting into its Jaws a more enlightened 
16/ 

standard of justice.--

6 
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The words of ~lr. Justice Bel 1 of the Pennsylvania 

Supreme Court express a helpful observation which should 

be kept in mind by the Commission in its present study: 

"We shall start with the Constitution-" 

strange to say, the legislature, attorneys and 

courts in most of the cases in this field 

have been so engrossed with the interpretation 

of the pertineni statutes that they have 

completely overlooked or ignored the Constitution, 
17/ 

which of course is paramount."-

The Responsibility of Power: Where Does 

The Buck Stop? 

Next, wish to offer a word 

the suggestion of Prof. Van Alstyne in 

of disagreement with 
18/ 

Part 2 of his study-

and adopted verbatim in the Commission's Hemorandum 67-73, 
19/ 

p.7, as Item 8,- that the changes in inverse condemnation 

law to be made by the Commission should "avoid disturbing 

existing rules of settled law except where clearly justified 

by policy considerations of substantial importance." 

It seems to me that the Commission can perform 

a valuable service to the peopJe of this state, and to 

its administration, of justiceby clearing a few cobwebs 

with which this field is replete. If the result of the 

Co~mission's effort in the field of Inverse condemnation 

7 
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is to be a transfer of "e;dsting ru),')s of settled li.M" 

from court report books inte·code books, tllen ! submit 

that 1 itt 1 e purpose will have been served. ! nd<:..ed, the 

Commission VJould then be acting as a codification body, 

not as· the Law Revision Commission. 

I feel that this point is of pivotal importance. 

It goes to the rationale of the Cor.',nission's work. I urge 

as strongly as I can, that the Commission pursue its study 

to the end that rational ne'o\I laws are formulated; laws 

which balance the competing interests and achieve substan-

tial justice. Whether or not the decisional status ~ 

is preserved in the process should not be a controlling 

criterion. As Mr. Justice Brandeis put it; 

" ... the doctrine of stare decisis does not 

command that we err again when we have occasion 

to pass upon a different statute. In the search 

for t ruth through the slow process of j nc 1 us i on 

and exclusion, involving trial and error, it 

behooves us to ['eject, as guides, the decisions 

upon such questions which prove to have been 
20/ 

mistaken."-

The above words, uttered l.n the context of dec is i ona I 1 aw, 

are even more compelling when applied to the legislative 

process since the legislature is not eyeD theoretically 

bound by precedent (other, of course, than prec~dent 

expdunding constitutional limitations). 

8 



There is much mere at stake here than just an 

abstract question of how the Commissionis objectives should 

be delineated. A hig:l1y pragmatic problem is involved. 

When the legislature falls to act in a field of ~he law 

in which the courts have spoken, the courts in turn equate 
21/ 

1 e9 is 1 at i ve i nact i v i ty \~ i th leg is I at 1 ve approva 1. - Th is 

is especially so when the legislature acts in a particular 

field, 

law in 

but fails to enact legislation changing the decisional 
22/ 

that field.- ThuS, if the Commission fails to 

reco.~nend any significant departures from decisional inverse 

condemnation law, this will be Interpreted as approval 

of the decisional ~tus~. 

Yet, "the status guo suggestion" embraces current 

decisional law not because it is consciously approved by 

the study. On the contrary, Prof. Van Alstyne states that 

n ••• most authorities readily acknowledge that'the case 

law of inverse condemnation is disorderly. inconsistent 
23/ 

and diffuse."- The reason offered for the apparent 

willingness to largely codify such unsatisfactory case 

law is the professed objective of avoiding "uncertainty" 
24/ 

and "I It i gat j on"-;- Is th j s obj ect i ve worth the pr i ce of 

perpetuat i og the "ai sorder) y, i ncons i stent and dj ffuse" 

case 1 aw? submit that on principle the answer is; no. 

Moreover, few things are as conducive to uncertainty and 

litigation as inConsistent law - whether statutory or 

decisional. 

Thus a foundation is being laid here for a 

situation where the courts look to the legislature, the" 

9 
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legislature looks to the courts, and the law continues in 

its present, admittedly undesirable state. 

i $ubmi t a 150 that 1ithe st<;)[WS gLa:- suggest ion!! 

ga!ns no added force from its professed abhorrence of 

the "creation of broad and nebulous ne.1 areas of possible 

liability through the use of unduly general statutory 

language." Indeed, the above-quoted language hints of 

a straw man. Nowhere does the study material indicate· 

that anyone has suggested the creation of "unduly general" 

statutory language or has come out in favor of "nebulous" 

areas of "possible ll liability. The Commission's proposed 

statute5 can both embody new approaches whiCh are desirable, 

and can also achieve precision. Statutory improvement and 

vagueness of expression are hardly synonymous. 

am not oblivious to the final sentence of 
251 

"the status quo suggestion"-.- It seems to me, however, 

that the relegation of correction of injustices to a kind 

of an "on the other hand" afterthought, hardly formulates 

a proper goal for the Commission. At the risk of sounding 

naive, I submit that correction of injustices should head -

not "traj 1 - the Commission'S agenda. 

In Short, the Corrmission ShOldd seek just solutions 

to real and admittedly troublesome problems, rather than 

limit its thinking by £ priori positing of conformance 

whenever poss i b 1 e, to adm it ted 1 y "d i sorder 1 ~i, i ncons is tent 

and diffuse" decisional law as a goal of its efforts. 

10 
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Moving from the general to ihe particular, I 

strongly urge the Ccmmission to give its 2ttention to a 

serious [inverse] condemnation problem which Is dally 

growing more aggravatea. I refer to the impact of the 
';'" I .... 0/ 

urban freeway on its nelghbors.--

Urban freeways impinge directly '-lnd severely 

upon their neighbors. Their greater traffic density con­

s t i tutes ad) rect and sari ous interference with adj acent 

homeowners I use and enj oyment of the i r property. 110reaver, 

the number and mileage of urban freeways is rapidly in-

creasIng. In Los Angeles County alone there are several 

freeways currently in the process of construction and right 

of way acqw i sit i en. Addi tiona 1 rreel'iay routes have been 

adopted t:lfough dense 1 y popu i ated areas. For examp 1 e, 

the Whitnall Freeway is now slated to cut through the heart 

of t'he heavily populated "bedroom" of Los Angeles, the San 

Fernando Valley. In this connection, see the discussion 

of certain broader aspects of this problem by Gunzburg, 

"Transportation Problems of the Hegalopolitan", 12 UCLA 
27/ 

Lavi Rev. 809-8i 0,-

Beyond the general problems to0chcd on by Mr. 

~ b h " ,. t h' h f ' r uunz u rg 1 t ~ere J s tne rea I l Y \tv : 1 C aces tnose unrot:"-

tunates 1<1.'1050 homes wind up in the imm<,oiate proximity' 

I 1 

I 
i 

I 
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to ~n "rb-:· ..... T'"re'::l','-··· ~f ...... d~j c~-"C:l" The jwdicial decisions which have 

~me close to t~is problern (none have really considered 

,t), he:ve taken refuge in semantic cE;,vic6S b}.~ referring 

to the proble'"!] in terms of "inconvenience" to the O\~ners, 

usuaj 1y preceded by the bel ittl ing adjective lImer'ei!~ 

This cho;cE. of language conceals a massive failure on 

the part of this State's judiciary to address itself 

to a pressing issue. 

The"reality is that private residences located 

mmedi qte.1 y next to a freeway are genera II y transformed 
28/ 

into a kind of personal hel I. The stench, dust, 

vibrations, interference with radio and television re-

ception, and incessant roaring noise of the freeway traffic 

constit~te a severe burden. Add to that the inevitable 

falling of some debris from the freeway onto adjoining 

back yards, plus the ever-present danger of trucks dumping 
29/ 

their 10ads,- or of a car coming down the embankment, and 

one gets a more realistic apprectation of what Is Inflicted 

upon the persons who.are thus forced to live in the excretions 
30/ 

of a freeway.- These factors directly and severely diminish 

the market value of such residences. The opinions whiCh have 

chosen to overlook these realities of life under the rubric 

thet no i se, dus t, etc., are "mere" pet"sona I i nconven i ances 

to the o\~ner s for wh j en there is to be no compensat i on, 

turn their back on an urgent social problem. 

The principal judicial offende~ in this regard 

is People v. Symon! (1960) 54 C 2d 855. I submit that it 

deserves careful attention from the Commission. I urge 

12 
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the CommIssjo~ ttlat the 

consigned to obl;vion~ 

l have !Jsed quotation m~rks w~,en referring ~o 

the ~yrnons rule, because. the opinion contains within tts 

four corners a basic contradiction which undermines its 

reasoning aGd creates a serious doubt as to whether there 

is a clear-cut Symons ruie. Moreover, tbe contradiction 

suggests tnat the Supreme Court had not considered the 

implications of its opinion when it wrote Symons. 

The proposition for which SYmons is frequently 

cited by condemnors, is that there is no compensation for' 
31/ 

no j se, dus t, fumes. etc.- Th is resu it is arr j ved at 

supposedly because'such elements of damage are said to 

be a "mere infringement of the Gwner's persona) pleasure 

or enjoyment", whereas to get compensation "the property 

itself must ..• be rendered intrinSically less valuable 
32/ 

by reason of the pub fie useH ~ .... - The OP! n j on j however, 

chooses to overlook uncontroverted evidence that Mr. 

Sy;;.ons I ,? roper ty was r ndeed ;: rendered in t r i ns i ca 11 y 1 ess 

valuable" to the tune of over 30% of its value i;, the 
331 

<lbefore" cond j t i on.- !>1oreover, the above-quoted reason i ng 

is fal iaclous; is it not ovious that where residential 

property is subjected to conditions which Infringe upon 

ehe inhabitants' "personal pleasure <lnd enjoyment", the 

market value of that property vlill plummet? To obvert 

Polly Adler's notorious dictum, a home 'is not a house. 

There is more to a home than mere sheiter from the elements, 

and the market reflects it. 
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with a rUle that tne state is j iabl;;:; for :t3 jl'ljurf,:)u~ 

activities where an a~oini~g pr~.vaLe Dwner would be 
34/ 

I iabie for 1 fke activites .. --- Thus ~vm..9.:-'l.:;;'~ Gontr.:ld;cts 

:tself: surely, it is not open to questic.n ;n Caiifornia 

that if a private owner were to undertake on his own land 

an activity giving rise to dust, noise, fumes, vibrations, 

etc., ,unreasonably interfering with his neighbors' use 

and enjoyment of their land, he would be liabia in damages 
351 

for nuisance which is an invasion of rights In land -
36/ 

property ri ghts, to use the "ri ght" la'1e1.-

Oil Co. (1955) 45 C 2d 265. where the Supreme Court finds 

no difficulty at all in holoing t;,at 'fumes, vapors, dust, 

dirt U
, etc., generated by plajllt.lff t s [~eighbor are a 

compensable interference \'lith property rigr,U;. 

" It appea r s t:;) us til", t the d i 5CQf'l7ort 

and annoyance suffered by plaintiffs is an 

defendant's invasion of their property and that 

such damages WOll 1 d natura I) Y resu 1 t frc:n. such 
371 

j nvas ion. ,,-

Ncte well that when the fumes, vapors. dust, dirt, etc., 

come from a private owner's land, the Cou'rt sees nothing 

":i~ere" about them or about the "dl scomfol"t and annoyance" 

14 
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caused by them. They are an "invasion of ..• property", 

no ands, ifs or buts; damages "naturally result". How 

then are fumes, dust, dirt, etc., coming from a freeway 

different? \~hat makes thei r imp<?ct "mere"? If Mr. Kornoff 

became the neighbor of a freeway instead of a cotton gin, 

why would his "discomfort and annoyance" cease to be 

compensable? 

Thus, we wind up with the pecul iar "rule" that 

when the State does the very same things as did the private 

defendant in Kornoff (plus vibrations, noise, danger, etc.), 

Symons teJls us that there is no liability. supposedly 

because the State's liability is no greater than a private 

party's! 

The difficulty in understandIng Symons is further 

compounded by the Supreme Court's more recent decision. 

In Albers v. County of Los Angeles (1965) 62 C 2d 250, 

the Court embraces the rule that where damage to private 

property results from a governmental public works activity, 

the government is liable regardless of whether or not a 

private owner would be liable under like circumstances. 

Thus, Albers rejects as superfluous the 
381 

Symons supposedly made control I ing.--

criteria which 

391 
The Supreme Court's disclaimer in Albers where 

the Court unobtrUSively brushes aside the Symons standard 

of governmental liability, exemplifies what Prof. Van 

Alstyne must have meant when he termed case law in this 

field "disorderly, inconsistent and diffuse". One cannot 

avo i d the cone 1 us j on that Symons was bur i ed in the Pot.ter I s 

. -15 -
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Field of Aibers, with only a footnote marking its passing. 

Regrettably the Supreme Court fai led to drive a stake 

through the heart of its interred prog,eny by an express 

overrul ing. Thus, we find Symon's' ghost haunt,ing the ,law-
401 

books.-

The confusion in decisional law described above, 

comes from a basic shortcoming of the cases. Although 

there is in this State a well developed body of law 

of nuisance, both with regard to nuisance committed by 

private persons and nuisance committed by governmental 

entities, the courts have Simply failed to take cognizance 

of this body of law when dealing with freeway condemnation 

(direct or inverse) for an express recognition of the 
ill 

concept of nuisance. 

Compounding the problem is the arbitrary rule 

(honored in Symons and disregarded in Albers) that a condemnor 

is liable for activities occurring on land taken from the 

complaining owner, but the same condemnor may conduct the 

same activities and infl ict the same damage with impunity, 

if such activities are conducted on land taken from others. 

This rule is simple and totally irrational. If a home 

adjoining a right-of-way is subjected to a nuisance 

originating from the freeway, what conceivable difference 

does it make whether the source of the nuisance is twenty 

feet a\~ay (I and taken f rom the owner) or twenty- five feet 

away (land taken from others)? It is a rule without a 

reason. Would it not be more rational to use the impact 

on the neighbors as the criterion of compensability? 

-16-
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Shouldn't one leave so~e room for balancing the competing 

interests of the damaged owner against those of the motoring 

public, instead of ignoring damages to innocent persons by 

a line arbitrarily drawn on a ma~? 

By the time the objectionable activities take 

place on the right-of-way, the State is the owner thereof, 

and by what chain of title it acquired that ownership is 

manifestly irrelevant to the question of whether its 

activities as owner of the right-of-way interfere with the 

use and enjoyment of the land of others. 

A rational solution to the above peoblems is to 

recognize that when the State by building and operating a 

freeway generates noise, vibrations, fwmes, hazards and 

the like, which unreasonably interfere with the use and 
42/ 

enjoyment of adjacent properties, -- the acts of the State 

constitute a nuisance which is amenable.to legal analysis 

and redress by the settled and familiar rules of nuisance 

law. For a forthright and effective approach to the 

problem see U.S. v. Certain Properties, etc. (1966) 252 

fed Supp 319. 

Pragmatically, the problem is amenable to solution 

by legislation to the effect that the perpetrator of 

activities constituting a nuisance is not relieved from 

liability by virtue of its governmental status or by 

of the fact that the nuisance originates from public 

virtue 
43/ 

works.-

Such legislation would bridge the gap between the case law 

of nuisa~ce for which the government has always been liable 

-17-
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44/ 
inCa I i fern i a,- and the I aw of [j nversel condemnat i on as 

appl jed to freeways. 

Such nuisance-oriented legislation wO\J.ld not 

create c:ny "broad and nebu I ous new ar'eas of poss j b 1 e 

1 i ab iIi ty". On the contrary I j t "JOU ) d return to the 

historical path of legal development. Whenever in the 

past new modes of transportation impinged unreasonably upon 

the rights of their neighbors, just c~~pensation had to be 

paid to those damaged. This 
46/ 

and electric street cars.-

45/ 
was the case with railroads--

Compensation was held to be 

p ayab I e to the ne j ghbors of New York's II El" in the eel ebrated 
47/ 

New York Elevated Railway cases.--

When still newer modes of transportation came upon 

fue scene, and men in noisy machines started flying over the 

heads of their neighbors, just compensation had to be paid 
, 4'13/ 

for the resulting damage-.-- It is reassuring to observe 

that since Causby at least some courts have junked the 

medieval notion of trespass under the usgue ad coelum 
49/ 

co~cept and have addressed themselves to physical realities.--

Significantly, California courts experience no difficulty 

in weighing the impact of noise on condemnation damages 
50/ 

when it comes to airports.-- Paying just compensation did 

rot inhibit the railroads, streetcars or air transportation. 

What is it then that makes a freeway so special? 

I submit that the answer is: nothing. 

respectfully urge the Commission to make the 

question of compensation to immediate neighbors of freeways, 
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an item of the highest priority on its agenda. Such 

p-iority is deserved.· 

The Ethics of Power: You Pays Your Money 

and You Gets Your Public Improvement 

There is one more major point which J feel must 

be discussed before concluding. I am, of course, not 

unaware of the fact that the construction of public 

improvements costs money, and that a significant portion 

of this money must be spent compensating owners for the 

takings and damagings inflicted upon them in order to acquire 

the land necessary for public improvements. J am likewise 

very much aware of the line of argument which calls upon the 

courts to construe the j~st compensation command of the 

constitutions strictly and narrowly against the owner. 

It is said that unless the courts do that, "an embargo upon 

the creation of new and desirable roads" will descend upon 
.2l1 

us. 

While that assertion has found its way into some 

opinions, it has most recently been expressly rejected by 
52/ . 

the Supreme Court after explicit consideration.-- And 

rightly so. For that argument does not withstand either 

economic, or constitutional, or moral scrutiny. 

First, the economic standard. It is basic 

economics that by reducing compensation to the damaged 
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owners, not one penny is deducted from the ultimate, total 

cost of the public project. All that happens is that the 

burden of the "cost is redistributed, and a greater portion 

of the cost is forced upon the shoulders of the-landowners 

who have been damaged. 

It is this economic principle which brings into 

fucus the constitutional objection. The theoretical socio­

political concept inherent in the just compensation clauses 

is that the cost of public works should be evenly distri­

buted among the members of the public which benefit from 
. 53/ 

the Improvement. Therefore, the constitutional commands 

of just compensation have been construed as prohibiting the 

forcing of some people to bear a disproportionate share 

of the cost of public improvements. This view has been 

expressly embraced both by 

and the California Supreme 

the United 
22/ 

Court. 

54/ 
States Supreme Court--

II ••• the cost of such damage can better be· 

absorbed, and with infinitely less hardship, 

by the 

of the 

taxpayers as a whole than by the owners 
. 56/ 

individual parcels damaged."-

Finally, there is the question of justice and of 

the morality implicit in that word. It must never be for­

gotten. that the constitutions command that just compensation 

be paid. The framers were not satisfied with merely re­

quiring "compensation" which strictly speaking would have 

been sufficient, 

guid .2L.2 g!:!.Q. for 

as "compensat ion" 
57/ 

what is taken.--

20 

presupposes a full 

The word "just" was added 
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i 
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for ef.1pMasis. 
2§..1 

"The word 'just' in the Fifth Amendment 
59! 

evokes ideas of 'fairness' and 'equity' ••• "-

It seems to me that one cannot, therefore, escape 

the task of asking: are the results of the application of 

any rule of condemnation law (whether direct or inverse) 
601 

just?-

The granting or withholding of justice tests the 

moral ity to which our society subscribes. I would I ike to 

believe that ours is a moral society which abhors confis-. 
61/ 

cat ion '.- And I submi t that conf i scat i on does not become 

morally palatable when called by a different name, or 

when "justified" on the ground that it is expensive to be 
62/ 

moral.-

Yet we find the courts invoking the incantation 

that not all of the damages suffered by an owner are 

compensable, as a foundation for ignoring damages. Not­

withstanding the literal correctness of that observation, 

this is not a helpful way to deal with the problem, because 

it tells uS what the law isn't, rather ,than what it is. 

Nevertheless, this phrase can become a kind of a condemnor's 

deus ~ machina which can be plucked out of the blue by a 

court which decides to deny compensation for damages 

admittedly suffered. With its aid an owner can be economical'Y 

~~~troyed, in the name of just compensation. Our courts 

turn their eyes skyward and deplore the harshness of the 

law which they, as the law's mere servants, must apply,even 
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631 
though they regret the unfortunate consequences. They 

forget in the process that the harsh rules they explicitly 

or implicitly deplore were judicially created in the first 
641 

place.-

This is a phenomenon which forcefully brings to 

mind the words of Mr. Justice Cardozo: 

"Judges march at times to pitiless conclusions 

under the prod of a remorseless logic which 

is supposed to leave them no alternative. They 

deplore the sacrificial rite. They perform it 

nonetheless, with averted gaze, convinced as 

they plunge the knife that they obey the. 

bidding of their office. The victim Js offered 

up .to the Gods of Jurisprudence on the altar 

of regularity ••• ! suspect that many of these 

sacrifices would have been discovered to 

be needless if a sounder analysis of the 

growth of law, a deeper and truer compre­

hension of its methods, had opened the 

priestly ears to the call of other· voices." 
§2.1 

All the talk about logic, law, morality, and 

policy must not obscure the fact that ultimately human 

beings are made to suffer in the ~ame of the freeways, 

Let-me illustrate. 

have recently become aware of, the case of .a 

couple with six chi·ldren. They live in a very modest two­

bedroom home. They have been un~ble to sell this obvio~sly 

... ~ 2 .. 
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inadequate dwell ing. because it was known for years that 

the freeway was coming. As a result no real estate broker 

wou I d list the property, andri ght 1 Y s.o: for if he concealed 

the imminence of the freeway he would be courting a lawsuit 

for fraud, and if he made a disclosure to prospects. who 

would buy? 

Unable to sell, the owners decided to add a room 

to provide some relief for their overcrowded family. But 

the local municipality refused to issue a building permit. 

The reason? The freeway was coming, and the house was to 

be taken. Therefore, the local officials, apparently acting 

on a theory that any improvements would have to be paid for 

by the State when it took the house for the freeway, denied 

the permit. 

For over three years t.he family was thus forced 

to live in the overcrowded qucrters. Finally, the great 

day arrived: the highwaymen came! The end of the over­

crowding was in sight, whateJer the price. But alas, the 

hossannahs were premature. Af:er traipsing through the 

house and yard countless times. the right-of-way agent 

de 1 i vered the blow: the house "1<"'S not be taken. Was the 

home to be spared? Cou I d the o~, ners f ina 11 y add on that 

badly needed room? Not exactly. The freeway builders. in 

their infinite and unreviewabl'~ wisdom decided to wrap a 

freeway off-ramp around the htme. To accomplish this feat, 

at least half of the none-too-hig back yard is being taken. 

The take line cuts diagonally ,cross the backyard, coming 
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c 

c 

c 

within ~ l!l£!:': of the corner of the house. In addition, 

the house is to be depr j ved of street access along its 

street frontage in front of the garage. 

Nor i s this all. The lady of the hous~ is a 

severe asthmatic. She is unable to live in a dusty environ­

ment. What is she to do when the air darkens with dust 

inevitably rising from the construction of the freeway? 

And, if she lasts that long in that house, how is she to 

go on living after the freeway goes into operation? 

"Mere" inconvenience? "Mere infringement of 

the owner's persona 1 pleasure or enj oyment"? "Mere" 

anything? 

What does one tell these people? Can any 

right-thinking person face them and utter the Condemnors' 

disingenuous prattle about inconveniences which in our 

modern society 

publ ic as "the 

must be suffered by members of the general 
65/ 

price of progress"?- Or do we tell 

them "Symons says ... " and hide behind the Supreme Court's 

skirts? 

There is more at stake here than the witnessing 

of an outrage, which is bad encugh. When all is said and 

done, when tempers cool, and the passage of time blurs the 
be 

memory of these events,. what will/the legacy of it all? 

Respect for government? Respect for law? Hardly. And 

can you blame them? 

If we can somehow close our eyes to such needlessly 

inflicted human suffering and speak in abstractions, then 

in the final' analysis, the economic~constitutional issue 
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boils down to the question of whether or not our society 

can afford all the public works that we may wish for. 

Unquestionably, we can afford a great ~eal; our surroundings 

are irrefutable evidence of our ~ffluence. But; as with 

private individuals, the desire for still more affluent 

surroundings does not imply that the means for fulfilling 

the desire are readily at hand. If a governmental entity 

cannot afford to pay for what it desires, then it is no 

answer to confiscate the economic substance of innocent 

neighbors. And it is also no answer to repeal or undermine 

the constitutional guarantee of just compensation for 

damaging. 

I note Prof. Van Alstyne's statement that "even 

the most affluent society cannot feasibly assume the cost of 

socializing all of the private losses which flow from" the 
• 671 
activities of organ.ized government."- But is that not 

merely another way of saying thatsociety is not affluent 

enough to translate all of its collective aspirations into 

immediate reality, if jt has to pay for what it gets? 

exper i ence d iff i ell lty in accep t j n9 th"e propos i t i on that 

our society"aspires to get "~,omething for nothing". 

Moreover, jf legitimate econ.)mic interests of individuals 

are to be sacrificed in the name of "activities"of organized 

government", to prevent the reaching of the bottom of the 

public purse, th~n why must they be solely the interests 

of the injured, neighboring property owners? !f such 

sacrifices are truly indispensable to the functioning of I 
I 
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government, they should also be borne by those who benefit 

from the construction of public works. 

Conceptually, I posit a scale of values flowing 

from the creation of public works, constructed like a 

thermomete'r, i.e., with a "zero" point corresponding to 

a set of economic values enjoyed by a local societal group 

unaffected by any public works. The introduction of a 

public project into such a group causes the values enjoyed by 

some of its members to rise above the postulated "zero" 

point, and simultaneously to depress the values enjoyed 

by others into the "below zero" region. 

The arguments for denial of compensation to 

injured adjacent neighbors (the "below zero" group) in 

the name of solvency of the public treasury. are based 

on the theory that the currently fashionable types of 

revenues are the only source of compensatory funds. A 

discussion of alternative sources of compensatory funds is 

beyond the scope of this note, but it should be observed that 

such a theory is myopic. User taxes are another alternative. 

Also, it has been noted that land in the general vicinity 

of public works (as opposed to residential property lm~ 

mediately next to public works) often increases in value. 

For example, the owner cf commercially exploitable land 

served by a new freeway may find himself the beneficiary 
, , 68/ 

of rapid appreciation of his propertv.-- It has been , . 
suggested that such unearned increments of value should be 

691 
taxed, as another source of revenues.--

-26-
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Therefore, I urge that the Comm iss i on turn a 

deaf ear to the governmental lamentations about the 

threadbare public purse. If that purse is indeed as 

threadbare as suggested in conde~nors' more grapQic 

la~entations, one should question whether the construction 

of public works should continue at the present furious 

pace. And if such construction is mandatory in the face 

of inadequate public funds (a highly doubtful premise), 

then the COJ1''Jnission should consider new, alternative ways 

of providing compensatory funds. It seems fU,ndamental'ly 

wrong to perpetuate a situation where it is said that 

there a're no funds to compensate the "1::El ow zero" group, 

while the "above zero" group enjoys its favorable position, 
_pub 1 ic works.' 

and the general pub1 ic enjoys its new/ -, It IS bad 

public policy for the many to abuse the few. 

I have couched the above discussion in terms 

favorable to the public works builders. I have personified 

society and governmp.ntas rational and benign entities. 

Generally, in our system in the long run they tend to be. 

But it is a fact that when it comes to specific public 

improvements, it cannot be said that they are always rationally 

planned and des i gned. It j s a bitter fact that the statutory 

incantation of "greatest public good and least public injury" 
]0/ 

has been reduced to just that~ an incantation.--

the courts precluded from inquiry into 

Wi th 
71/ 

these criteria--

the freeway builders can do exactly as they please, no 

matter what the consequences. And that includes adverse 
11/ 

economic consequences to the public purse. In the hands 

-27-
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of the highway engineers rest not only technical con­

siderations, but also enormous powers with far-reaching 

ethical, social and economic consequences. Their efforts 

are - as a matter of fact - not subject to meaningful 
-- -- 73/ 

administrative supervision.- And the impact of'their work 

is not reviewable by the courts, even where there is fraud, 
---rEI 

bad faith, and abuse of discretion. Since the freeways 

are often designed without a thought to the economic impact 

on tneir immediate neighbors, the freeway builders should 

not be heard to say that they should be able to escape the 

economic consequences of their own acts. They are possibly 

the only government officials in this country with absolute, 
lil 

unreviewable power to act. As an absolute moral minimum 

OUr society should require payment to those damaged by 

the exercise of such unbridled power. 

The California Law Revision Commission can arrive 

at a just and rational legislative scheme of inverse 

condemnation if it gives recognition to the principle of 

constitutionally founded morality, that the compensation to 

those damaged by the construction of public works must be 

just. And justice cannot be achieved by forCing the 

homeowners adjacent to the freeways to subsidize the motoring 

pub] ic. 

Any introduction into the criteria of just 

cc~pen5ation of a suggestion that justice is ~o be molded 

to the shape of the public purse, undermines the 50cio-
" 

polit[cal ethics of the Constitution. The logical end of 
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the ,easoning implicit in such a suggestion, would tell 

us that where a governmental entity is poor it should be 

able to take land for nothing. The 1cgical converse of that 

suggestion is equally absurd. Are we to accept the propo­

sition that where a governmental 'entity has a 10-1: of money, 

it should pay for damages.!l2l suffered by the owner? The 

criterion is what has the ovmer lost, and not what has the 

A fortiori it is not how much does the taker taker gained. 
761 

have to pay for what it gains, or how fat the taker's purse. 

Perhaps the best, and certainty the most succinct 

way j n \tlh i ch the foregoi ng cons i derat ions were expressed, 

is found in the phrase of Mr. Justice Holmes: 

"We are in danger of forgetting that a strong 

desire to improve the public condition is not 

enough to warrant achieving the desire by 

a shorter cut than the constitutional way of 
7LI 

paying for the change." 

29 
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This colorful judicial expression pales when 

placed next to the jeremiads of condemnors. 
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case in which tne State has solemnly informed the 

court that if the court allows cdmpensation to 

admittedly damaged neighbors of a freeway, the 

State v,i 11 be forced to close "many exIsting roads lT 

• 

father than "pay tribute". "Urban self-strangulation" 
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zation" foreshado\'Jed. I submit that the fact that 
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54. Armstrong v. U,S. (1960) 364 US 40, 49; 4 L' Ed 2d . 

1554, 1561, 

55. Clement v. State Reclamation Board (1950) 35 C 2d 

628, 641 .. 

56. Albers v. County of Los Angeles, supra, 62 C 2d 

at 263. Note that this is the same policy 

principle found in litigation among private 

parties: where an instrumentality which is the 
• 

cause of damage, generally constitutes a benefit 

to someone, the economic burden is spread among 

those l'iho benef it f rom the cause of the i nj ury. 

This is the case in defective product liability 

(Greenmar!.. Y. Yuba PoviCr Products (1963) 59 C 2d 

57}, medical malpractice (Clark v; Gibbons (1967) 

66 C 2d ____ , 66 AC 409, 429), the exercise of 

constitutionally protected freedom of the press 

(Cu:"tis Publ. Ce. v. Butts (196]) _US_, 18 

L Ed 2d 1094, liDo}, and in the field of equitable 

liens (Pacific Ready Cut Homes v. Title Insurance 

& Trust Co. (1932) 216 C 447, 4St). 
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57, "£om.pen.sa'tlon, ••• that which is given as an 

equivalent for ••. loss" 

"com' pen· sate, ... to give equal value to ••• " 

Webster's New 20th Century Dictionary (Unabridged), 

2nd Ed., p.370. 

58. The "just compensation" command of the Fifth Amend-

ment is, of course, binding on the states through 

the due process clause of the 14th, as a constitutional 

~uar-:;mtee of a "fundamental nature". (See Gideon v. 

Wainwright (1963) 372 us 335, 341-342; 9 L Ed 2d 799, 

803-804), Indeed, the case so holding Vias the first 

instance of the incorporation doctrine (Chicago B. & 

Q. R. Co. v. Chicago (1897) 166 US 226, 238-239; 

41 L Ed 979; 985); it was expl iCitly embraced by 

California decisions {See Marin Municipal Water 

Distr,ct v. i'iarin etc. \~ater Co. (191S) 178 C 208, 

314 ). 

59. u.s. v. Virginia P & E Co. (1961) 365 US 624, 631; 

5 L Ed 2d 838, 846. 

60. See People v. Lynbar, Inc. (1967) 253 CA 2d_. 

253 ACA 969.978 and 981; U.S. v. Citrus Valley 

Farms, ! nco (1965, 9th Ci r.) 350 F 2d 683, 688. 

61. See U.S. v. Cors (1949) 337 US 325, 332; 93 L Ed 

1392, 1398 . 
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62. " .•. it is obvious that vindication of conceded 

constitutional rights cannot be made dependent 

upon any theory that it is. less expensive~o deny 

than to afford them." I'la t son v. Mcmph is (1963) 

373 us 526, 537; 10 L £d 2d 529, 539. 

63. I, onCe had a judge say to me: "I know, it's very 

unjust to your c1 ient, but that's alJ she can 

get as just compensation". 

65. Cardozo, "The Growth of the Law", p. 66, Yale .. 
University Press, 1924. 

66. iiaving heard this trite platitude.9..9. nauseam, 

I must record here my observation that those 

who habitually intone it, get to enjoy the 

progress without having to pay the price. 

57. Van Aistyne, "Inverse Condemnation" P3rt 2 3 , p. • 
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68. Typically, this occurs where undeveloped land 

winds up near an interchange, or where a whole 

suburban area is connected to the city and thus 

becomes suitable for com:nercia! subdivisian. FO.r 

an Illuminating example of such phenomena, see 

Jordan, "Our Growing Interstate High'.vay System", 

133 National Geographic, 195, 210-214, (Feb. 1968) 

69. Similar schemes have been experI manted with in 

Britain. See i1andelker, "Controlling Land Values 

in Areas of Rapid Urban Expansion", 12 UCLA Law 

.Rev. 734 (1965). 

7D. People v. Cheval ier (1959) 52 C 2d 299. It·i s worthy 

of note that other jurisdictions have made the 

statutory criterion of greatest public good and 

least public injury meaningful, with direct and 

favorable economic consequences to the state, albeit 

achieved over the state's Objections. See State 

Hj9h~lay Co:nmission v. Danielson (J965) 146 Mont. 539, 

409 P 2d 443. i cannot resist observing that Montana's 

big sky did not fal] following Danielson'S holding 

that the nghway builders are required to obey the 

law rather than merely being required to ~ that 

they obeyed the law. 

71. People v, Chevalier, supra, 52 C 2d.at 307. 

72. See People v. Nyrin (1967) 256 CA 2d _, 256 

ACA 308, 3!8-3i9. 



73. See HOl.lghteling, "Confassions of a Highway Commissioner", 

C r l' f . <:. • 9"''' ~Q ry ~a I orn,a, _pring I 00, p."-..,. 

74. People v. Cheval ier, supra 52 C 2d at 307 [71. 
!n this connection I c:ilso experience difficulty in 

perce r v i oS hov·J 'a f.§,rte blanche for gO\ler nmen ta 1 

I! fraud, bad L~ i th and abuse of d i seret i on" can be 

made compatible with the fundamental notion of 

fairness embodied in the Cor.f>titution, or serve any 

legitimate governmental purpose. 

75. The enormity of the pOVJer vested in the California 

Highway Commission is brought into sharp focus when 

one bears in mind that the acts of the Presiden~ of 

the Unit~d States to avert a national catastroohe 

in a wartime emergency ~ judicially reviewable. 

See Youngstown Sheet & Tube Co. v. Sawyer (1952) 

343 us 579; 96 L Ed 1153. {To say nothing of our 

own Govemor pu rport i ns to act· in defense of the 

fisc. See Morris v. Williams (1967) 67 AC 755). 

Incredibiy, the vast, uncnecked power bestm"ed on 

the Highway Cor::mission is largely unexercised by 

those to whom it has been entrusted. Instead, j t 

appears to have been usurped by those vihOt.1 the 

High\>Jay COI11JC;ission is supposed to supervise. This 

harsh judgment has been candidly expressed by a Highway 

Commissioner! !iV/hat actually exists is a condition 

wherein the in.'nates ru;) the asylum, ••• " Houghtaling, 



76. 

77. 

op. cit., p.29. (italics, the author's). ! urgently 

commend Mr. Houghteling's article in ~ entirety to 

the reader - it provides ~n insight into~he ways in 

which the HlghwayCommlssion operates, which can 

only be described as frightening. 

See Boston Chamber of Commerce v .. Boston ( 19JO) 

2'" ' I US 189. i 95; 54 L Ed 725, 727. 

Pennsvlvania Goal Coo v. Hahon (1922) 260 US 393, 

416; 67 L Ed 322, 326. 


