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Memorandum 69-14 

SubJect: St~ 65 - InverllE! Condelll!18tion (Unintended Pi\.v81ca1 ~ •• 
Interference with Land stabUity) 

Attached is Part IV of the research study on Inverse CODdemn.tiaa. 

TIle Commission had an opportunity earlier to review this study 811d, at 

that time J determined to make a more careful and thorough analy81s of 

two area.a: (1) interference with land stabUity and (2) water damagee. 

This memorandum is concerned with land stabUity; Memorandum 69-15 is 

cODcel'Zl8d with water damages. 

The following outline sUllllll8l'1des those portions of tbe etudy 

relating to tbe area of liabUity tor interference with land .to.bUity. 

The staff's comments tollow at the end. 

For want of more precise guidance, the courts have invoked analogies 

tran the law ot torts and property as keys to inverse condemnation 11ebiUty. 

The decisional law contains numerous allusions to concepts ot "nuisance," 

"trespass," and "negligence," as well as to notions of strict liability 

without fault. Seldom do judicial opinions seek to recencile the diver­

gent approaches. 

In some . kinds of cases (.!..:..K:., landslide. water seepage, stream 

divereion, concussion), present rules sppear to impose inverse liability 

without regard to tault; in others (~. drainage obstruction, flood 

control, pollution), an element ot fault is required to be pleaded and 

proved by the claimant. 

-1-

'. 



A. Inverse Liability Without "Fault" (pages 2-8) 

The leading recent California case, Albers v, County of Los Angeles, 

held that, in general, "any physical injury to real property proximately 

caused by the improvement as deliberately designed and constructed is 

compensable under article I, section 14, of our Constitution whether 

foreseeable or not." 

The Albers case is not a blanket acceptance of strict liability 

without fault: 

(1) The case supports liability absent foreseeability of injury 

(~, without fault) only when inverse liability would obtain on the 

same facts plus foreseeability (~, plus fault), This limitation 

assumes that inverse liability ordinarily exists--but not invariably-­

where fault is established. The nature of the "fault" referred to, 

and thus the dimensions of inverse liability under Albers where fault 

is not present, are rooted in decisional law that is less than cr,ratal 

clear. 

(2) The liability is limited to "direct physical damage':; non­

physical "consequential" damage is excluded. 

(3) The damage must be "proximately caused" by the public improve­

ment as designed and ~.constructed. Ordinarily, foreseeability of In­

jury is the test of whether an act or omission is sufficiently "proxi­

mate" that liability may attach. However, the term "proximate cause" 

must have a special meaning as used in Albers: Proof that the injurious 

consequences followed in the normal course of subsequent events, and 

were predominately produced by the improvement, seems to be the focus 

of judicial inquiry. 
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Thus, Albers rejects foreseeability as an element of the public 

entity's duty to pay just compensation when its improvement project 

directly sets in motion the natural forces (i.e., landslide) that pro­

duces a damaging of private property. Foreseeability may still be a 

significant operative factor in determining liability in other types 

of cases, however, such as cases in which independently generated forces, 

not induced by the entity's actions, contribute to the injury. But, to 

the extent that the intervention of independent natural forces is rea­

sonably foreseeable, the entity's failure to incorporate adequate safe­

guards for private property into the improvement plan remains a proxi­

mate, although concurrent, cause of the resulting damage and thus a 

basis of inverse liability. 

B. Fault as a Basis of Inverse Liability (pages 8-11) 

Most of the pre-Albers decisions sustaining inverse liability for 

unintended physical injury to property are predicated expressly on a 

fault rationale grounded upon foreseeability of damage as a consequence 

of the construction or operation of the public project as deliberately 

planned. other cases seemingly affirm the proposition that negligence is 

not a material consideration if, in fact, a taking or damaging for pub­

lic use has occurred. The consultant attempts to reconcile these cases. 

See pages 9-11 of the study. He points out that negligence is only a 

particular kind of fault and that it is not materially significant whe­

ther an "inherently wrong" plan was the product of inadvertence, negli­

gent conduct, or deliberation, for the same result--inverse liability-­

follows in any event, absent a sufficient showing of legal justification 

for infliction of the harm. Albers recognizes an additional occasion 



for inverse liability by holding that lack of foreseeability does not 

preclude recovery for directly caused physical damage which would have 

been recoverable under a fault rationale had that damage been foreseeable. 

C. Damnum Abseque Injuria (pages 11-18) 

Two lines of California cases create exceptions to the otherwise 

unqualified language of the constitutional command that just compensa­

tion be paid when physical damage is inflicted upon private property 

for a public purpose: 

(1) The "police power" cases. (pages 11-17) In Albers, the Supreme 

Court expliCitly distinguished "cases. . like Gray v. Reclamation 

~nstrict No. 1500 • • • where the court held the damage noncompensable 

because inflicted in the proper exercise of the police power. If In the 

absence of a compelling emergency, the police power doctrine will not 

shield a public entity from inverse liability where physical damage to 

private property could have been avoided by proper design, planning, 

construction, and maintenance of the improvement. The consultant con­

cludes that the kind of emergency which will preclude inverse liability 

is so narrowly circumscribed that the polic~ power exception is of 

negligible significance. 

(2) The "legal right" cases. (pages 17-18) Albers reaffirmed the 

rule that, when a private person would be legally privileged to inflict 

like damage without tort liability, a public entity may do so without 

obligation to pay just compensation. This rule is applied to deny in­

verse liability in a variety of situations. Examples include cases 

involving damages caused by public improvements designed to accelerate 

the flow of a natural watercourse, control the overflow and spread of 
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flood waters, and collect and discharge surface storm waters through 

natural drainage channels. The rationale of these "legal right" cases, 

however, does ~ imply that the absence of a cause of action against a 

private person necessarily or invariably precludes a claim for inverse 

compensation against a public entity. Example is Albers where the assump­

tion was that a private person in the position of the defendant county 

would not be liable. Thus, Albers represents an interpretation of the 

just compensation clause of the Constitution as imposing a broader range 

of public liability than the law of private torts. 

D. Private Law as a Basis of Inverse Liability (pages 18-21) 

Inverse liability of public entities has often been sustained on thc 

ground that the entity breached a legal duty, derived from private law, 

which it owed to the plaintiff. These cases confirm the notion that in­

verse condemnation was merely a remedy to enforce substantive standardu 

found in the law of private torts at a time when sovereign immunity still 

existed. Albers qualified this conception, reaffirming the original 

position that inverse liability has an independent substantive content 

which obtains even when private tort liability does not. Tbe result of 

the enactment of the governmental tort liability statute is that, to 

the extent the legal principles applied in inverse condemnation litiga­

tion remain tied to private tort law analogies, a significant incongruity 

and source of confusion can be observed between the scope of governmentE' ... 

tort and inverse liabilities. Example is tort immunity for plan or 

de sign llhich is not recognized in inverse cases. 
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II. SCOPE OF INVERSE LIABILITY: 

THE EXPERIENCE 

Interference With Land Stability (pages 39-41) 

As in water damage cases, the Judicial process bas had little 

success in bringing order and consistency to the law of inverse con-

demnation for damages caused by a disturbance of soil stability. Here, 

too, the California cases exhibit a schizophrenic tendency to vacillate 

between a theory of liability based on fault and one that admits 1ia-

bility without fault. 

In Reardon v. San Francisco, the earliest California decision inter-

preting the "or damaged" clause, the court held that the act of the city 

in depositing large quantities of earth and rock upon the street surface 

to raise its grade, thereby causing the unstable subsurface to shift and 

damage the foundations of plaintiff's abutting buildings, resulted in 

liability in inverse condemnation, whether or not the city was n~l1gent. 

This approach, making fault immaterial to inverse liability for physical 

damage directly caused by public improvement projects, has been followed 

extensively in subsequent California decisions, but in an uneven pattern. 

Yet, numerous other California decisions exist that seem to affirm fault 

as an essential prerequisite, even in cases closely analogous to Reardon, 

to inverse liability. 

III. CONCLUSIONS AND RECOMMENDATIONS (pages 55-83) 

A. Basis of Liability (pages 55-67) 

(1) Generally. As previously noted, in some kinds of cases (~, 

1andslid~water seepage, stream diversion, concussion), present rules 

appear to impose inverse liability without regard for fault; in others 
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(e.g., drainage obstruction, flood control, pollution), an element of 

fault is required to be pleaded and proven by the claimant. nnly occa­

sionally have reported opinions explicitiy noted, ordinarily without 

attempting to reconcile, the interchangeability of the "fault" and "no 

fault" approaches to inverse liability. Even the Albers decision, which 

at least set the record straight by revitalizing the position that inverse 

liability may be imposed without fault, did not undertake a thorough 

canvass of the law but left many doctrinal ends dangling. Uniform sta­

tutory standards for invocation of inverse condemnation responsibility 

would thus be a significant improvement in California law, both as an 

aid to predictability and counseling of claimants and as a guide to in­

telligent planning of public improvement projects. 

(2) General approach to liability. The consultant ,suggests that 

the "risk theory" of inverse liability would provide a possible approach 

to uniform guidelines that would eliminate arbitrary distinctions based 

on fault, absence of fault, and varieties of fault. In substance, the 

"riSk theory" bases liability on the fundamental notion that a public 

entity should be liable if, by adopting and implementing a plan of im­

provement or operation, the entity either negligently or deliberately 

exposes private property to a risk of substantial. but unnecessary'loas. 

If preventive measures (including possible changes in design or location) 

are technically and fiscally possible, the infliction of avoidable damage 

is not "necessary" to the accomplishment of the public purpose. On the 

other hand, if the foreseeable damage is deemed technically impossible or 

grossly impracticable to prevent within the limits of the fiscal capacity 

of the public entity, the magnitude of the public necessity for the pro­

ject at the particular location, with the particular design or plan con­

ceived for it, must be assessed in comparison to available alternatives 
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for accomplishing the same underlying governmental objective with lower 

risks, but presumably higher costs (~, higher construction and/or main­

tenance expense, or diminished operational effectiveness). The importance 

of the project to the public health, safety, and welfare, in relation to 

the degree of unavoidable risk and magnitude of probable harm to private 

property, thus constitute criteria for estimating the reasonableness of 

the decision to proceed. 

In addition to the concept of liability stated above, liability should 

also exist where a SUbstantial damage does in fact eventuate "directly" 

from the project and is capable of more equitable absorption by the bene­

ficiaries of the project (ordinarily either taxpayers or customers of ser­

vice paid for by fees or charges) rather than by the injured ovner, even 

though such damage is not foreseeable. This is the Albers case. The ab­

sence of fault is treated as simply an insufficient justification for shifting 

the unforeseeable loss from the project that caused it to the equally inno­

cent owner. Absence of foreseeability, like other factual elements in the 

balancing process, is, in effect, merely a mitigating but not necessarily 

exonerating circumstance. 

The consultant believes that the risk analysis approach reconciles most 

of the seemingly inconsistent judicial pronouncements as to the need for fault 

as a basis of inverse liability. For possible statutory approach, see the 

discussion of the tentative draft of the Restatement of Torts (2d) on abso­

lute liability (study at 66-67) and the discussion of the Massachusetts sta­

tutes (study at 67). 

The consultant also recommends revisions of the insurance provisions to 

make it clear that insurance may be obtained to cover all types of inverse 

liability. The installment payment of judgments provisions ,also should be 

revised to make it clear that they apply to all types of inverse liability. 

The problem of'''catastrophe'' liability should also be given further attention. 

See footnote 285 of the research study. 
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STAFF COMMENT 

You will note above that the consultant suggests that statutory 

standards are a desirable alternative to the judicial standards presently 

applicable in "land stability" cases. Nevertheless, the alternate 

standards he suggests appear to generally duplicate those already exist-

ing in this area. On the other hand, if it is felt that the present 

problem is in part one of too liberal rules of liability (a proposition 

subject certainly to same difference of opinion) and that more restrictive 

statutory rules should be enacted, it must be remembered that the 

exi.ting law has a constitutional predicate--any significant statutory 

change would, therefore, be of doubtful constitutionality unless preceded 

or accompanied by constitutional revision. 

'.rile staff has some doubt that this area of laY is amenable to 

atatutory change. but. requests, in any event, that the CommissiOn eon.1der 

the i.sues raised by the consultant and indicata,whatfuture course of 

action it desires. 
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Respectfully submitted, 

Jack I. Horton 
Junior Counsel 
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STUDY REIATING TO INVERSE CONDEMNATION 

PARr IV. INVERSE CONDEMNATION: 

UNINTENDED PHYSICAL DAMAGE 

by 

Arvo Van Alstyne* 

*This study was prepared for the california taw Revision Commission 

by Professor Arvo Van Alstyne, College of taw, University of Utah. No 

part of this study may be published without prior written consent of the 

Commission. 

The Commission assumes no responsibility for any statement made in 

this study, and no statement in this study is to be attributed to the 

Commission. The Commission's action will be reflected in its awn recom­

mendation which will be separate and distinct from this study. The Com­

mission should not be considered as baving made a recommendation on a 

particular subject until the final recommendation of the Commission on 

that Subject bas been submitted to the Legislature. 

Copies of this study are furnished to interested persons solely for 

the purpose of giving the Commission the benefit of the views of such 

persons, and the study should not be used for any other purPose at this 

time. 
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INVERSE CONDEMNATION: UNINTENDED PHYSICAL DAMAGE 

Arvo Van Alstyne 
Professor of Law 
University of Utah 

The law of inverse condemnation liability of public entities 

for unintended phyai~ injuries to private proper.ty is entanaled in 

a complex web of doctrinal threads. l The etark constitutional mandate 

that just compensation be paid when private property is "damaged" for 

2 public use has induced courts, for want of more precise guidance, to in-

voke analogies drawn from the law of torts and property as keys to liability 

!!!~.3 The decisional law contains numerous allusions to concepts of 

"nuisance" , 4 "trespass", 5 and "negligence", 6 as well as to notions of strict 

liability without fault;7 seldom do judicial opinions seek to reconcile 

the divergent approaches. The need for greater uniformity, consistency, 

and predictability is particularly pressing in the physical damage CASes, 

for they comprise the single most significant class of inverse coudaD-

nation claims, whether measured numericslly or in terma of the aaanitude 

of potential liabilities. Clarification would slso be deairable to 

mark the borderline between the presently overlapping, and hence confusing. 

8 rules governing governmental tort and inverse conde.nation liabilities. 

AnalySis of typical inverse condemnation claims based on unintended 

tangible property damage will be facilitsted by preliminary review of 

four major atrands of doctrinsl development: (1) Inver.e liability with­

out fault. (2) Fault as a basis of inverse liability. (3) The doctrine 

of "damnum absque injuria". (4) The Significance of private law in the 

adjudication of inverse liability claims. 

___ .-_.,.,"....J 
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A. Inverse Liability Without"Pault" 

In 1956, a major landslide occu=red in the Portuguese Bend sres 

of Los Ange.J.els County, triggered by the pressure exerted by substantial 

earth fills deposited by the County in the course of extending a county 

road through the area. Over five million dollars in residential and re-

lated improvements were destroyed by the slide. Although it was known 

to the County that the surface area overlay a prehistoric slide, competent 

geological studies had concluded that the land had stabilized and further 

slides were not reasonably to be expected. In a suit against the 

County for damages, findings were specifically made to the effect that 

there was no negligence or other wrongful conduct or omission on the part 

of the defendant; plaintiffs, however, were awarded judgment on the 

basis of inverse condemnation. This judgment was affirmed on appeal 

9 
by the California Supreme Court in Albers v. County of Los Angeles. 

Albers thus reconfirmed the previously announced, but often for-

gotten, principle that liability may exist on inverse condemnation grounds 

in the absence of fault. Reviewing the prior decisions, the court pointed 

out that the California cou~ts, from the earliest caselO interpreting the 

"or damaged" clause sdeed to CalifornIa's constitutional eminent domain 

provision in 1879,11 had repeatedly held public entities liable for fore-

12 seeable physical damages caused by a public improvement project under-

13 taken for public use, whether the work was done carefully or negligently. 

The problem before the court in Albers was then explicitly stated in 

these terms: 14 
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The issue is how should this court, as a matter of 
interpretation and policy, construe article I, section 14, 
of the Constitution in its application to any case where 
sctual physical damage is proximately caused to real property, 
neither intentionally nor negligently, but is the proximate 
result of the construction of a public work deliberately 
planned and carried out by the public agency, where if the 
damage had been foreseen it would render the public agency 
liable. 

The conclusion announced was that, in general, "any physical injury 

to real property proximately caused by the improvement as deliberately 

designed and constructed is compensable under article I, section 14, 

of our Constitution whether foreseeable or not.,,5 

This conclusion was supported, in the Court's view, by relevant 

policy considerations: 16 

" The following factors are important. First, the damage 
to this property, if reasonably foreseeable, would have entitled 
the owners to compensation. Second, the likelihood of public 
works not being engaged in because of unseen and unforeseeable 
possible direct physical damage to resl property is remote. 
Third, the property owners did suffer direct physical damage to 
their properties as the proximate result of the work as deli­
berately planned and carried out. Fourth, the cost of such 
damage can better be absorbed, and with infinitely less hardShip, 
by the taxpayers ss a whole than by the owners of the individual 
parcels damaged. Fifth, ••• 'the owner of the damaged pro­
perty if uncompensated would contribute more than his proper share 
to the public undertaking. ' 

A close reading of the Albers opinion indicates that the rule an-

nounced is not as favorable to inverse ~ability as might appear at first 

glance. It is clearly not a blanket acceptance of strict liability 

without " 17 
fault.. Three important qualifications are indicated. First, 

Albers supports liability absent foreseeability of injury (i.e., without 

fault) only when inverse liability would obtain on the same facts plus 

foreseeability (i.e., plus fault). Secondly, the rule is limited to 



• 
• 

-4-

instances of "direct physical damage". And, finally, the damage must 

be "proximately caused" by the public improvement as designed and co~ •• 

~tructed. 

The first of these qualifications assumes that inverae liability 

18 ordinarily exists-but not invariably - where fault is established. The 

nature of the "fault" referred to, and thus the dimensions of inverse 

liability under Albers where fault is not present, are rooted in de-

cisional law that is less than crystal clear. It appears, however, that 

significant kinds of government projects which ultimately, whether 

foreseeably or not, produce damage to private property may be undertaken 

without risk of inverse liability. The Albers opinion explicitly withholds 

liability, for example, when the public entity's conduct is legally 

privileged, either under ordinary property law principles or as a non­

compensable exercise of the police power.l9 

The second qualification limits the Albers approach to "direct 

physical damage", thereby excluding instances of non-physical "consequen­

tial" damages. 20 The terms, "direct" and "physical", in this context, 

appear to connote a "definite physical injury to land or an invasion 

of it cognizable to the senses, depreciating its market value".2l The 

cases relied on in Albers, for example, involve structural injury to 

buildings,22 erosion of the banks of a stream,23 waterlogging of agricul­

tural land by seepage from a leaking irrigation canal,24 and flooding 

25 and deposit of mud and sUt by an overflowing river" The opinion indicates 

that non-physical losses, such as decreased business profits or diminu-

tion of property values due to diversion of traffic or circuity of travel 

resulting from a public improvement, are not recoverable under this 



, 

-5-

rationale. 26 

The third qualification - requiring that the damage be 

proximately caused by the public improvement as designed and 

constructed - involves a troublesome conceptual premise. 

When the defendant's wrongful actJ)r omission does not dir­

ectly produce the injury complained of. California tort law 

generally refers to foreseeability of injury as the test 

of whether the act or omission is sufficiently "proximate" 

that liability may attach. 27 Recognizing that "cause-in­

fact" may, in strict logic, be traced in an endless chain 

of cause and effect relationships to exceedingly remote 

events. the reasonable foreseeability test is regarded as 

a useful mechanism for confining tort liability within rational 

limits.2B But the premise of the Albers decision is that 

neither the harmful consequences of the County's road building 

project nor the intervening landslide which produced them 

were foreseeable; the landslide damage was compensable even 

though wholly unexpected and unforeseeable, and the result. 

of a reasonably formulated and carefully executed plan of 

con5truction. Manifestly. the term "proximate cause" must 

have a special meaning in this context. 

Although no decision has been found analyzing in 

depth the proximate cause concept where inverse liability ob­

tains without fault, the language of several opinions suggests 
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that it requires a convincing showing of a substantial cause­

and-effect relationship which excludes the probability that 

other forces alone produced the injury.29 For example, 

the decisions sometimes speak of the damage in such cases as 

being actionable if it is the "necessary or probable result" 

of the implO vement, 30 or if" the immediate, direct, and 

necessary effect" thereof was to produce the damage. 3l 

Proof that the injurious consequences followed in the normal 

course of subsequent events, and were predominantly produced 

by the improvement, seems to be the focus of the judicial 

inquiry. 32 

The opinion in Albers rejects fbreseeability as an 

element of the public entity's duty to pay just compensation 

when its improvement project directly sets in motion the 

natural forces (i.e., landslide) that produce a damaging 

of pr~vate property. Foreseeability may still be a signi­

ficant operative factor in determining liability in other types 

of cases, however, such as cases in which independently gener­

ated forces, not induced by the entity's actions, contribute 

to the injury. For example, the construction by a public 

entity of a culvert through a highway embankment is, by 

hypothesis, the result of foresight that flooding is likely 

to occur in the absence of suitable drainage. If the culvert 
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proves to be of insufficient capacity during normally 

foreseeable storms, inverse liability obtains because the 

flooding, as a foreseeable consequence of the project, was 

proximately caused by the inherently defective design of the 

culvert. 33 But if at the same location flooding is pro­

duced by insufficiency of the culvert to dispose of the 

runoff of a storm of unprecedented and extraordinary size 

beyond the scope of human foresight, the project is re­

garded as not the proximate cause of damage that would not 

have resulted under predictable conditions. 34 

The intervening force, in other words, cuts off and super­

sedes the original chain of causation; if the public im­

provement was planned and contructed in a manner reasonably 

sufficient to cope with foreseeable conditions without causing 

private damage, the public entity should not be held res­

ponsible for damage that results from actual conditions 

beyond human foresight. 35 

Albers, under this analysis, is not inconsistent with 

the "act of God" cases. In Albers, the county road project 

was planned and constructed with reasonable care in light of 

all foreseeable future conditions; yet, due to unforeseeable 

circumstances, the project directly set in motion, and thereby 

substantially caused, the property damage for which compen-
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sation was sought. Liability was thus imposed, since, for 

the policy reasons summarized in the couresopinion, the 

just compensation clause supports and requires that result 

where a direct causal connection between a public project and 

private propertycamage is established. In the "act of 

God" cases, however, the direct causal connection is broken 

by the intervention of an unforeseeable force of nature which, 

in itself, was not set in motion or produced by the entity's 

improvement undertaking. Absent causation, compensation 

is not required. But, to the extent that the intervention 

of independent natural forces is reasonably foreseeable, 

the entity's failure to incorporate adequate safeguards for 

private property into the improvement plan remains a 

proximate, although concurrent, cause of the resulting damage 

and thus a basis of inverse liability. 

B. Fault as a Basis of Inverse Liability 

Most of the pre-Albers decisions in California sustain­

ing inverse liabilityfur unintended physical injury to pro­

perty are predicated expressly on a fault rationale grounded 

upon foreseeability of damage as a consequence of the con­

struction or operation of the public project as deliberately 

planned. 36 On the other hand, a substantial number of 
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contemporaneous decisions seemingly affirm the proposi-

tion that negligence is not a material consideration if. 

in fact. a taking or damaging for public use has occurred. 37 

This apparent inconsistency of basic doctrine, however. 

appears to be reconcilable. 

The key to understanding of the cases, it is believed. 

is the fact that neglig0nce is only a particular kind of 

fault. What the courts appear to be saying. although somewhat 

inexactly perhaps, is that it is not necessary to inquire 

into the exact nature or quality of the fault upon which 

inverse liability is predicated. where the facts demonstrate 

that some form of actionable fault does exist. 38 When the 

probability of resulting damage is reasonably foreseeable. 

the adoption and non-negligent execution of a risk-prone 

plan of public improvement can rationally be deemed, with 

certain exceptions to be discussed, either (a) negligence in 

adopting an inherently defective plan. or in failing to 

modify it or incorporate reasonable safeguards to prevent 

39 the anticipated damage. (b) negligent "failure to ap-

preciate the probability that. functioning as deliberately 

conceived, the public improvement . . . would result in some 

40 damage to private property," (c) "intentional" infliction 

of the damage, by deliberate adoption of the defective plan 
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with knowledge that damage was a probable result,4l or 

(d) inclusion in the plan, whether negligently or deliberately, 

of features that violate a recognized legal duty which the 

public entity, like private persons similarly situated, 

owes to neighboring ownecsas a matter of property law. 42 

But, in each instance, it is not materially significant 

whether the "inherently wrong" plan43 was the product of 

inadvertence, negligent conduct, or deliberation, for the 

same result -- inverse liability follows in any event, 

absent a sufficient showing of legal justification for 

infliction of the harm. 

Some form of fault is thus a conspicuous characteristic 

of inverse liability under California law. The Albers 

decision does not purport to change this general approach 

or to reject entirely the frequently expressed position that 

a public entity defendant "is not absolutely liable,,44 

under the just compensation clause irrespective of its 

involvement in the plaintiff's damage. It merely recog­

nizes an additional occasion for inverse liability by holding 

that lack of foreseeability does not preclude recovery for 

directly caused physical property damage which would have 

been recoverable under a fault rationale had that damage 

been foreseeable. In effect under Albers, fault is judged 
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by hindsight rather than by foresight1 5 

c. Damnum Absque Injuria 

TWo lires of California decisions recognize that 

public entities are privileged, in certain situations, to 

inflict physical damage upon private property for a public 

purpose without incurring inverse liability. In effect, these 

cases establish two judicially created exceptions to the othe~­

wise unqualified language of the oonstitutional command that 

just compensation be paid. 

(1) The "police power" cases. In sustaining the lia­

bility of Los Angeles County for landslide damage in the 

Albers case, the ~eme Court explicitly distinguished 

"cases . . . like Gray v. Reclamation District No. 1500 

where the court held the damage noncompensable be-

cause inflicted in the pro per exercise of the police power. ,,46 

In Gray,47 plaintiffs' lands were threatened with tempor-

ary inundation from Sacramento River flood waters which, due 

to a partially completed system of levees being built by 

the defendant reclamation district, would be prevented 

from continuing, as in the past, to spread out harmlessly 

over lower lands leaving plaintiffs' property unharmed. 

In reversing an injunction against the maintenance of 
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the levees, the court concluded that any damage sustained 

by plaintiffs would be the consequence of a proper exercise 

of the police power for which the district was not liable. 48 

As an independent alternative ground of decision, it was 

determined that construction of the district~ levees con-

stituted the exercise of a legal right to protect the dis-

trict's lands against the "common enemy" of escaping flood 

waters, and for that reason also was noncompensable. 49 

The latter ground alone adequately supported the result on 

appeal; but the opinion discusses, at some length, the 

scope of the "police power" rationale. 

Briefly summarized, Gray reasons that (1) governmental 

flood control, navigational improvement, and reclamation 

work is "referable to the police power,,;50 (2) damage re-

sUlting from a legitimate exercise of the police power 

is noncompensable, provided the "proper limits" of that 

51 power have not been exceeded: and (3) the balance of 

interests relating to the facts at hand required the con-

elusion that the damage in question was noncompensable 

under this test. 52 The factual elements cited as persua-

sive of this conclusion included the temporary nature of the 

flooding complained of; the fact that future flooding would 

be eliminated as soon as the balance of the project was 
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completed; the availability to plaintiffs of the right of 

self-protection under the "common enemy" rule; the "vast 

magnitude and importance" of the flood control project 

to the state as a whole; and the fact thatplaintiffs, 

like other landowners within the project area, would de­

rive substantial long-term benefits from the abatement 

of flood damage and improvement of navigation which com­

pletion of the project would assure. 53 

Manifestly, Gray does not stand for the proposition that 

property damage caused by a public improvement bas0d upon 

the police power is necessarily damnum absque iniuria. 

It suggests, at most, that judicial classification of the 

project as an exercise of the "police power" adds persuasive­

ness to the public interest which must be weighed against 

private detriment in adjudicating compensability. The 

very term, "police power", is inherently undefinable in 

any event;54 its semantic role in the present context is to 

serve as a shorthand expression denoting the assertion of 

governmental power to advance public health, safety, and 

welfare in a qualitatively substantial sense. The interests 

represented by these public objectives simply outweighed 

those asserted by the property owners in Gray. Unfor­

tunately, loose language in the opinion,55 when taken 
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out of context, fails to convey a correct impression of 

the actual holding, a defect also perpetuated by some 

later decisions fully reconcilable on their facts. 56 

The implications of the "police power" exception were 

subjected to thorough reconsideration by the Supreme Court 

some twenty-five years later. 57 The factual context was 

quite different, however. property owners were seeking 

inverse recovery for losses of property values (i.e., 

non-physical damage) allegedly caused by highway improve­

ments. Defendant public entities, relying upon dicta in 

Gray and its progeny, sought refuge in the doctrine that 

losses caused by an exercise of the police power,· were 

damnum absque in~uria. The argument was rejected on the 

facts before the court, although the continued vitality 

of the doctrine as properly conceived, was reaffirmed. '" 

The police power, said the court, "generally .•• operates 

in the field of regulation, except'lpossibly in some cases 

of emergency. • . ,,58 The constitutional guarantee of 

the just compensation clause would be vitiated by a broader 

view; hence, "the police power doctrine cannot be invoked 

in the taking or damaging of private property in the con­

struction of a public improvement Where no emergency 

exists.,,59 This verbal equivalency of "emergency" and 
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"police power" is not inconsistent with the interest-

balancing approach taken in Gray. It treats governmental 

action to cope with emergencies as entitled to judicial 

preference. although not necessarily controlling sig-

nificance. in the interest-balancing process. 

This judicial restatement of the police power theory 

was reaffirmed. and directly applied. in the 1944 decision 

. lId t 1 . t . t 60 ~n House v. Los Ange es County F 00 Con ro D~s r~c . 

Physical damage attributed to levee improvements along the !~~, 

Los Angeles River. which allegedly caused flooding and 

erosion of plaintiff's land. was held. on demurrer. to be 

recoverable in inverse condemnation. The court again 

cautioned that private property damage may be noncompensable 

when inflicted by government "under the pressure of public 

necessity and to avert public peril".61 But plaintiff 

had alleged that the improvements in question were con-

structed negligently. pursuant to a plan which was con-

trary to good engineering practice. Accordingly. under the 

pleadings, it appeared that "defendant district. with 

time to exercise a deliberate choice of action in the 

manner of its installation of the river improvements. fol-

lowed a plan 'inherently wrong' and thereby caused needless 

damage" to plaintiff's property.62 Needless damage. 
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however, is not damage required by the public necessity that 

motivates the exercise of the police power. Thus, a 

cause of action for inverse condemnation was stated since 

"the principles of nonliability and damnum absque injuria 

are not applicable when, in the exercise of the police 

power, private, personal and property rights are inter­

fered with, injured or impaired in a manner or by a means, 

or to an extent that is not reasonably necessary to serve 

a public purpose for the general welfare. ,,63 

The House approach has been consistently followed in 

later decisions. Thus, in the absence of a compelling 

emergency, the police power doctrine will not shield a public 

entity from inverse liability where physical damage to 

private property could have been avoided by proper de-

sign, planning, construction and maintenance of the im­

provement. 64 The kind of emergency which·will preclude 

inverse liability is, moreover, narrowly circumscribed. 

Illustrations given in the House opinion itself are 

limited to "the demolition of all or parts of buildings 

to prevent the spread of conflagration or the~destruction 

of diseased animals, of rotten fruit, or infected trees where 

life or health is jeopardized.,,65 In the generality of 

situations within the purview of the present article, it 
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seems evident that the police power exception is of ne-

gligible significance. 

(b) The "legal right" cases. A second justification 

for denying compensation for physical damage caused by 

public improvements is adduced from analogies to private 

law. When a private person would be legally privileged to 

inflict like damage without tort liability a public 

entity may do so without obligation to pay just com­

pensation. 66 By hypothesis, such damage does not con-

stitute the violation of any right possessed by the in­

jured party.67 This rule, which is reaffirmed in Albers,68 

has been applied to deny inverse liability in a variety 

of situations. E .. {amples include cases involving damages 

caused by public improvements designed to accelerate the 

flow of a natural watercourse,59 control the overflow 

70 and spread of flood waters, and collect and discharge 

surface storm waters through natural drainage channels. 71 

The rationale of these "legal right" cases, however, 

does not imply that the absence of a cause of action against 

a private person necessarily or invariably precludes a 

claim for inverse compensation against the state. Broad 

statementsin several decisions, purporting to so declare, 

were expressly disapproved in the Albers case as stating 
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the rule "much more broadly than required by the facts.,,72 

The holding of:liability in Albers, in fact, was expressly 

based upon the assumption that a private person in the 

position of the defendant county would not be liable. 73 

That assumed result, however, was based on findings of 

fact that denied the existence of fault, a normal pre-

requisite to private tort liability in all but certain 

74 
exceptional situations. It was not based on the pre-

mise -- which is at the root of the "legal right" cases 

that the defendant was legally privileged to inflict the 

particular injury. The court's conclusion in Albers 

thus represents an interpretation of the just compensation 

clause of the constitution as imposing a broader range of 

public responsibility than the law of private torts. 

D. Private Law as a Basis of Inverse Liability 

The private law analogy supporting the "legal right" 

cases has a reverse side. Inverse liability of public 

entities has often been sustained on the ground that the 

entity breached a legal duty, derived from private law. 

which it owed to the plaintiff. 75 For example, a private 

person is under a duty to refrain from obstructing a nat-

ural stream so as to divert it upon his neighbor's lands. 76 

correspondingly, a public entity that obstructs or diverts 
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a stream may be liable in inverse condemnation for the re­

sulting damages. 77 Moreover, even when the entity is en­

gaged in privileged conduct, such as the erection of 

protective works against flood waters, it like private 

persons, must act reasona,bly and non-negligently to 

escape liability.78 

Use of'private legal concepts as a framework for 

resolving inverse condemnation claims is a reflection, 

in part, of the judicial expansion of inverse condemnation 

as a means for avoiding the discredited doctrine of 

sovereign tort immunity.79 The constitutional mandate to 

pay just compensation when private property is "damaged 

for public use" provides a strong and ready peg upon which 

to hang a cloak of liability despite a claim of govern­

mental immunity. But the need to establish rational 

limits to the apparently unqualified constitutional man­

date suggests the usefulness of rules of law limiting pri­

vate tort liability as analogues for denying inverse liabi­

lity in similar situations. Not unexpectedly, then, in­

verse condemnation came to be thoughtt,of as merely a waiver 

of governmental immunity, as a self-executing remedy which 

the injured property owner would not otherwise have against 

the state and its agencies,80 A' the edifice of govern-
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mental immunity began to crumble beneath the weight of 

exceptions admitted by judicial decisjons and occasional 

legislation, a considerable degree of overlapping of 

inverae and non-immune tort liabilities became common-

81 
place. Plaintiffs often sued alternatively on inverse 

and tort theories, with considerable success 82 thereby 

confirming the notion that inverse condemnation was merely 

a remedy to enforce substantive standards found in the law 

of private torts. 

The Albers decision, of course, qualified this con-

ception, reaffirming the original position that inverse 

liability has an independent substantive content which 

obtains even when private tort liability does not. S3 

Shortly before Albers, moreover, the underlying premise 

of the remedy approach had been largely removed by the 

f · 1 d' f ... t 84 1na em1se 0 sovere1gn ~n1 y. In california, as 

in a number of other states, the old immunity rule has now 

been supplanted by a comprehensive statutory system of 

governmental tort liability that is in certain respects 

broader and in other respects narrower than its private coun­

terparts. 8S As a reSUlt, to the extent that the legal prin-

ciples applied in inverse condemnation litigation remain 

tied to private tort law analogies, a significant incongruity 

and source of confusion can be observed between the scope 
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of governmental tort and inverse liabilities. A cons-

picuous nlustration relates to defects in the plan or 

design of public improvements, which on private law prin-

ciples have been held in the past to support inverse lia-

b ' l' 86 b h' h ' , ~ ~ty, ut w ~c , under present statutory prov~s~ons, 

ordinarily provide no basis for statutory tort liability.87 

II. Scope of Inverse Liability: The Experience 

The interweaving of the different theoretical strands 

that make up the tapestry of inverse condemnation law is 

best revealed by a closer examination of the decisional 

pattern. For convenience, the cases are here grouped in 

four categories having similar factual characteristics. 

First, the water damage cases, probably the single most 

prolific source of inverse litigation, are examined. 

Second are cases dealing with physical disturbance of site 

stability by landslides, loss of lateral support, and like 

causes. The third group involves physical deprivation 

of advantageous conditions associated with land owner-

ship, such as loss of water supply, annual accretions, 

or potability of water (i.e., water pollution). Finally, 

decisions relating to miscellaneous forms of temporary 

or "one-time" physical injury to property are reviewed. 
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A. Water Damage 

A significant feature of the inverse condemnation de­

cisions dealing with property damage caused by water -­

whether it be damage due to flooding, soaking. silting. 

erosion. or hydraulic force -- is the tendency of the 

courts to rely upon rules of private water law. Although 

the facts do not always lend themselves to this approach. 

inverse liability of public agencies is determined in the 

main by the peculiarities of private law rules govern-

ing interference with "surface waters". "flood waters". 

and "stream waters". 88 The judicial disposition to thus 

blend the complex rules of water law with those govern-

ing inverse liability is ordinarily defended on the ground 

that public entities in the management and control of 

their property. should not be subjected to different or 

more onerous rules of liability than private persons 

similarly situated. 89 A review of the cases however. sug­

gests that treating public agencies as if they were private 

individuals. for the purpose of applying rules of water law, 

has often proved unsa tis factory and confusing. In a 

number of situations. therefore. the courts have departed 

from the strict letter of the private rules where over­

riding policy reasons have been perceived for according 
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special treatment to public agencies. 

(1) Surface water. ~)ater which is "diffused over the 

surface of the land, or contained in depressions therein, 

and resulting from rain, snow, or ~ich rises to the surface 

in springs" is classified as surface water. 90 Private 

liability for interference with surface water is governed 

by a wide range of diverse rules throughout the United 

States, each replete with its own variations. 9l The 

so-called conunon law or "common enemy" doctrine accepted 

in many states, under whim each landowner is privileged 

to fend off surface waters as he sees fit, without regard 

to the consequences for his neighbors, has generally 

been rejected by California decisions. 92 Instead, the 

"civil law rule", which recognizes a servitude of natural 

drainage as between adjoining lands and postulates liability 

for interference therewith, has been the traditional Calif­

ornia approach, in cases involving private litigants93 

as well as in inverse condemnation actions. 94 Under this 

rule, the duty of both upper and lower landowners is to leave 

the flow of surface water undisturbed. 

In the recent important decision in Keys ~ Romley, 95 

the Supreme Court. after careful reconsideration of the com­

peting rules and their supporting policies, reaffirmed 
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California's acceptance of the civil law rule. This rule, 

the court observed, was consistent with the normal ex-

pectation that buyers should take land subject to the 

burdens of natural drainage; it also had the advantage 

of greater predictability and correspondingly diminished 

opportunity for contests than the common law rule. On 

the other hand. a rigid appl:ialtion of the civil law rule 

might inhibit property development. since improvements would 

fr~ently cause a change in the drainage pattern and thus 

incur potential liability. especially in urban areas. The 

court concluded. therefore, that the application of the 

civil law rule must be governed by a test of reasonable-

ness, judged in light of the circumstances of each case. 

"No party, whether an upper or a lower landowner, may 

act arbitrarily and unreasonably in his relations with 
96 

other landowners and still be immunized from all liability.n 

Under this modified civil law rule. the issue of 

reasonablenes s is "a ques tion of mct to be determined in 

each case upon a consideration of all the relevant cir-

cumstances . . "97 Factors to be taken into account 

include extent of the damage, foreseeability of the 

harm. the actor's purpose or motive. and relative utility 

of the actor's conduct as compared to the gravity of the 
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harm caused by his alteration of surface water flow. 
98 

In this balancing of interests, said the court. 

If the weight is on the side of him who alters 
the natural watercourse, then he has acted rea­
sonably and without liability; if the harm to the 
lower landowner is unreasonably severe, then 
the economic costs incident to the expulsion of 
surface waters must be borne by the upper owner 
whose development caused the damage. If the 
facts should indicate both parties conducted 
themselves reasonably. then courts are bound 
by our well-settled civil law rule and the up­
per landowner who changed the drainage pattern 
is liable for the resulting injuries . 

Although the Keys decision involved only private 

landowners, it presumably affects public entities as well. 

since inverse liability based on interference with surface 

waters have generally been resolved in the past by a 

relatively strict application of the civil law rule. 

Obstructing the flow of surface waters by a street improve-

ment and thereby causing flooding of lands that other-

wise would not have been injured has been held actionable 

on this rationale. 99 A public entity that gathered sur-

face waters together and discharged them upon lower lands 

with increased volume or velocity by a drainage system 

which did not conform to the natural drainage pattern 

l 'k ' I' bl 100 was 1 eW1se 1a e. Similarly. public entities have 

been held not privileged to collect surface waters by paving 

of streets and. without providing adequate drains, conduct 



-26-

them to a low point where they are cast in unusual quan-

tities upon private property that would otherwise not 

101 be flooded. But if the gathered waters were dis-

charged into a natural watercourse that was their normal 

means of drainage, lower owners injured because the 

channel was inadequate to handle the increased flow 

102 were held to have no recourse. 

The courts generally applied the civil law rule in 

a somewhat mechanical manner, apparently without weigh-

ing the competing interests identified as relevant to the 

new rule of reason. It is possible that different re-

suIts might have been reached had the balancing process 

been used. For example. the construction of a drainage 

system by an upper improver that discharges surface waters 

upon adjoining property in a concentrated stream, where 

no other feasible alternative is available, may be rea-

sonab1e and, if relatively slight harm results. non­

compensable under the rule in Keys v. Romley.l03 Con-

versely. the gathering of surface waters into a system of 

impervious storm drains which follow natural drainage 

routes may result in greatly increased volume, velocity. 

and concentration of water, and thus may constitute an 

unreasonable method for disposing 6f such water when 
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weighed against the seriousness of the resulting harm 
104 

to lower landowners whose property is damaged as a result. 

The inverse condemnation cases decided prior to 

Keys were not entirely consistent, however; some of them 

departed somewhat from the strict letter of the civil 

law rule. For example, a few decisions advanced the 

view that interferences with the flow of surface waters 

would not be a basis of inverse liability where the 

obstruction was erected in the exercise of the police 

105 power. Other like decisions, reflecting judicial 

concern that development of an adequate system of 

public streets and highways not be deterred,106 tended 

to relieve public entities from liability for blocking 

the ordinary discharge of surface waters by the grading 

and paving of streets, with resulting flooding of lands 

107 below street grade. These decisions seem to imply 

a judicial balancing of interests, similar to the process 

required by the Keys case, but with the results formulated 

in different terminology.lW The label, "police power", 

for example, assimilates value judgments regarding the 

importance and social merit of the particular governmental 

conduct which would be appropriate under the Keys test. 
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It is thus possible to speculate that the Keys 

decision may not have fully impaired the authority of all 

of the earlier surface water decisions: but such con­

jecture is a flimsy basis for prediction. It is probable, 

however, that future cases in this area will be resolved 

by a balancing of interests rather than by mechanical 

application of arbitrary rules. The principal uncertain­

ties appears to revolve around the degree of weight that 

will be judicially assigned to the public interest ob­

jectives behind governmental improvement projects, and the 

extent to which the courts will undertake review of the 

reasonableness of the governmental plan or design which 

exposed the owner's land to the risk of surface water 

damage. 109 

(2) Flood water. "It is well established," said 

Justice Traynor in a leading at se, "that the flood waters 

of a natural watercourse are a common enemy against which 

the owner of land subject to overflow by those waters may 

protect his land by the erection of defensive barriers, 

and that he is not liable for damage caused to lower and 

adjoining lands by the exclusion of the flood waters from 

his own property, even though the damage to other lands 

in increased thereby. "llO Governmental entities acting 
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for landowners in a particular area may likewise provide flood pro-

tection against the common enemy without incurring inverse liability 

for resulting damages.lll For the purpose of applying this rule, 

flood waters are deemed the extraordinary overflow of rivers and 

112 
streams. Although the terms normally refers to waters overflow-

ing the natural banks of a river, artifi&ial banks or levees main-

tained over a substantial period of time are treated as natural banks 

where a CDnmunity of property owners, in reliance upon their con-

tinued existence, has conformed thereto in its land-use activities 

and in the construction of improvements.1l3 

The "common enemy" rule reflects jJdicial apprehension that 

property development would be stifled unless an individualistic 

view were taken by the law. "Not to permit an upper landowner to 

protect his land against the stream would be in many instances to 

destroy the possibility of making the land available for improve­

ment or settlement and condemn it to sterility and vacancy.,,114 

The rule taken literally, contemplates that each landowner has a 

reciprocal right to protect his own land, without regard for the con-

sequences which his acts may visit upon others; but, conversely, no 

landowner may stereotype the condition of the river by erecting 

flood barriers adequate for the moment, and thereby prevent others 

from later putting up levees of their own that raise the water 

level and thus make the former works insufficient.llS An ~ 

portant corollary of the rule recognizes that no liability is 
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incurred merely because flood control improvem~ do not provide 

protection to all property owners .116 The state, in undertaking to 

control floods, does not become an insurer of the protected lands;117 

~dth~are practical limits to the degree of protection that 

can be provided.11B In effect, the law recognizes that some de-

gree of flood protection is better than none. 

The "common enemy" rule, however, is not applied as an un-

llmited rule of privileged self-help_ Mindful of the enormous 
damaqe-producing potential of defective public flood control 
~theCDUJ:ts haw. iJleistad that public agencies must act rea-

sonably in the development of construction and ope~ational plans 

sf as to avoid unnecessary damage to private property.1l9 Rea-

stnableness, in this context, is not entirely a matter of negligence, 

but rep~esents a balancing of public need against the gravity of 

private hat'lll.120 In an imminent emergency, for example, a reduction 

in $t~eam level by the deliberate flooding Of unimproved private 

lands 1n order to prevent substantial and widespread destruction 

Of the entire community by otherwise uncontrolled flood waters may 

be reg~~ed as a reasonable, and thus noncompensable, exercise 

&f the p~lice power.121 But a permanent system of flood control that 

deliberately incorporates a known substantial risk of overflow of 

flotd waters upon private property that in the absence of the im-

prevements would not be harmed exceeds "the humane limits of the 

pel1ce power" and constitutes a compensable taking of an easement 
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122 for flowage. The "common enemy" rule likewise does not 

permit a public entity to establish.a system of improve-

ments designed to divert both actual flood waters and 

natural stream waters out of their natural channel upon 

property that would not gtherwise have been inundated. 123 

It is also settled that flood control improvements which 

are designed or operated in accordance with a negligently 
conceived plan that causes damage to private 
property while functioning as deliberately conceived, 

are a basis of inverse liability even though their object 

124 is to control the "common enemy" of flood waters. 

The noticeable judicial tendency to reject an 

unqualified application of the "common enemy" rule may 

be attributed, in part, to the difficulty of making a sharp 

factual distinction between flood waters and other waters. 

For example, when a watercourse which has been improved 

by flood control measures overflows, it is not always an 

easy matter to decide whether the flooding resulted from 

legally privileged efforts to repel the "common enemy" 
125 

or from an unprivileged diversion of natural stream water. 

MOreover, in the well-known Archer case, the prevailing 

opinion explicitly predicates denial of liability for 

downstream flooding upon the privilege of upstream owners 

to deposit gathered surface waters into natural water-

courses: later decisions, however, have explained Archer 
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as a case of non-liability under the "common enemy" 
126 

rule governing flood waters. But, apart from difficulties 

or classification, the trend also appears to represent a 

judicial conviction that the "common enemy" rule, un-

modified by a test of reasonable conduct, would be an 

unacceptable basis for arbitrary disruption of rationally 

grounded expectations of private property owners. as a 

consequence of governmental projects the magnitude of 

which far exceeds the scope of flood protection works 

reasonably to be anticipated at the hands of neighboring 

private landowners.,,127 
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It Is generally realIzed that a strIct and lIteral assertion of 

the rule, as applied to government flood control projects, could 

well be disastrous to private Interests; accordingly, It has been 

said, "No court has ever so abused the 'common enemy' doctrine as 
128 

to constitute It the common enemy of the riparian owner." 

Finally, the modern approach appears to accept th0 fact that a 

rational ordering of dutIes and liabilities with respect to flood 

waters Is better achIeved by the balancing of Interests represented 

In the varying circumstances of IndIvIdual cases than by a more 
129 

rIgid and Inflexible applIcatIon of defined property rights. 
130 

(3) Stream water. The prevalence of natural watercourses 

makes It Inevitable that public Improvements will affect the flow of 

stream waters In a variety of cIrcumstances, causIng flooding and 

erosion to private property. While early cases IntImated that such 
131 

consequences did not amount to a constitutional "takIng," 

It Is now accepted that Injuries of this kind, where 
132 

been caused by public Improvements, can amount to 

shown to have 

a "damagIng" 

for which Just compensation must be 
133 

paId. The decIsions appear 

to distinguIsh between governmental Improvements t,at dGifglOdly 

divert stream waters onto private lands, Improvements that obstruct 

the stream and thus result In overflow and flooding of private lands, 

and those that merely change the force or dIrection of the current 

with reSUlting erosion of channel banks. 

As a rule, "when waters are diverted by a public Improvement from 

a natural watercourse onto adjoIning lands the [public] agency Is 

liable for the damage to or approprIation of such lands where such 

dIversion was the necessary or probable result even though no 
134 

negligence could be attrIbuted to the Installation of the Improvement." 

In such cases, the prIvate property "Is as much taken or damaged for 
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a public use for which compensatIon must be paId as If It were 
.. 135 

condemned for the constructIon of a hIghway or school." Permanently 

establIshed artifIcIal watercourses are treated lIke natural ones 

under thIs rule, where substantIal reliance Interests have been 
1% 

generated by passage of tIme. 

JudIcIal acceptance of Inverse lIabIlity wIthout fault In 

dIversion cases appears to reflect the strength of the Interests of 

property owners who have acquired and developed land In JustIfIable 

reliance upon the contInuance of exIstIng watercourses as means of 
137 

natural draInage. the rIsk of damage from dIsturbance of the 

established stream pattern Is regarded as one that cannot with 

ImpunIty be shifted to the property owneri even under a claIm of I_ 
exercise of the pollee power, merely to promote the community welfare. 

The detrimental Impact of the contrary rule In dIscouraging property 

Improvements Is apparently regarded as too onerous to permit a 

withholdIng of Just compensatIon. AnalysIs and weighIng of the 

respective Interests In the light of the particular 'acts before 

the court, however, Is not characterIstIc of these decisions; the 

rule of lIabIlity for dIverting stream waters Is generally applied 
139 

In a strIctly formal fashion. 
140 

Obstructing a natural or artificial watercourse by the construction 

of a public Improvement, on the other hand, has ordInarIly been 

regarded as a basIs of Inverse lIabIlIty only when some form of fault 
141 

Is establIshed. For example, the construction of a dam designed 

to store water constItutes a delIberate taking of the lands thereby 
142 1~ 

as well as of downstream water rIghts that are destroyed. Inundated 

likewIse, the construction, maIntenance, or operation of drainage 

Improvements accordIng to e negligently conceived plan which exposes 
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private property to a substantial risk of damage by Interfering 
144 

with the flow of water therein Is actionable. Again, the building 

of a street embankment across a known watercourse without providing 

culverts or other means of drainage, so that foreseeable back-up 
145 

flooding occ"rs, requires payment of compensatIon. Even If 

culverts are provided, Inverse liability obtains If their design 

cheracterlstlcs, contrary to sound engineering standards, are Insuf-

flclent to allow the drainage of reasonably predictable volumes of 
146 

water flowing In the stream from time to tIme. Mere rout I ne 

negligence In maintenance, however, such as the negligent failure to 

clear debris from an Improved flood control channel where the 

accumulation of such debris 15 not part of a deliberately conceived 

program for controlling the flow of storm waters, Is not a basis of 

Inverse liability, although It may support liability on a tort theory. 
147 

The necessity for pleading and proof of fault In the obstruction 

cases, while no fault Is required for liability In the diversion cases, 

has caused a certain amount of confusion In the California case law. 

I t Is obvious that many kinds of stream obstructions may cause a 

diversion of stream waters, and dlveJ:slon normally requires an 

obstruction of some kind. Whether fault must be shown by the Injured 

property owner thus depends, to some extent, upon how the facts are 

classified. A deliberate program Intended to alter the course of a 

stream for a public purpose Is ordinarily treated under the "divers Ion" 

rubric, while unintended flooding Is usually attributed to a negligently 
148 

planned project that creates an "obstruction." The distinction, 

however, Is not a sharply defined one., and plaintiffs have sometimes 

sought recovery al ternatlvely on both theories grounded In the same 
149 

facts. 

Regardless of the factual approach employed, lnverse Uabllity for 
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Interference wIth stream waters depends upon a showIng of proxImate 

causatIon. In the prIncipal lItIgation agaInst the State arisIng 

our of the vIrtual destructIon of the town of Klamath In the great 

flood of December, 1964, for example, the trial court denIed liabilIty 

on the alternatIve grounds that any obstruction to the flow of water 

allegedly created by eIther an old bridge, or by a partially 

completed new brIdge, located near the townsIte "did not constItute 
150 

a substantIal factor" In causIng plaintiffs' damages, and that 

In any event the damage was caused by the InterventIon of a super-
lSI 

sedlng force conSIstIng of an extraordInary and unprecedented storm. 

A thIrd group of cases dealIng with stream waters Is concerned 

wIth the downstream consequences of natural channel Improvement. 

The narrowIng and deepenIng of a natural watercourse, wIth construction 

of a concrete stream bed, for example, may, by preventIng absorptIon 

of stream waters and elImInatIng natural ImpedIments to stream flow, 

greatly Increase the total volume, velocIty, and concentratIon of 

water runnIng In the channel, thereby creating a substantIal rIsk of 

downstream damage due to overflow or IntensifIed erosIon of the 

stream banks. For polIcy reasons, centered upon the fear of dls-

couraglng upstream land development,thls kInd of channel Improvement 

(at least Insofar as downstream damage results from Increased 

volume of water) Is 
152 

:regarded as not an actionable basIs for Inverse 

lIabIlIty unless It Is constructed according to an Inherently 

defect I ve or 
153 

neglIgently conceived plan. Here again, however, 

classification of the facts plays a significant role. If the 

Improvements are regarded as causing an alteration In the direction 

or force of the normal current withIn the channel, they may readily 

be .• thought of as having "diverted" the stream; this approach 
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supports a holding of Inverse lIabIlity without fault for resulting 
154 

downstream erosion of the banks. By describing the channel 

Improvements as measures to fight off the common enemy of flood 

waters, however, attention Is focused upon the Issue of fault and the 
155 

alleged defective nature of the Improvement plan. The result Is 

to make liability vel nEn turn ostensIbly upon the unartlculated 

premises that control the classificatIon process, rather than upon a 

conscientious appraisal of the relativity of public advantage and 

private harm In the particular factual situation. 

(4) Other escaping water cases. The prevailing ambivalent 

approach, under whIch some water damage sItuations are exposed to a 

"liabIlity wIthout fault" rationale, while others require a showing 

of IntentIonal or negligent fault, Is also observable In cases that 

do not fIt neatly Into the foregoing categories. Damage resulting 

from the overflow of sewers, for example, Is recoverable In Inverse 

condemnation If the plaIntIff establishes that the sewers were dellber-

ately or neglIgently desIgned so as to be Inadequate to accommodate 

the volume of sewage and storm waters reasonably foreseeable In theIr 
156 

servIce area. The element of fault as the basis of lIabilIty Is 

underscored by the corollary rule: inadequacy due to an unprecedented 

volume of water that could not reasonably be anticipated In the 
157 

plannIng process constitutes no basis for Inverse I lablll ty. 

On the other hand, there are also many decisions that flatly 

approve Inverse lIability for property damage caused by the seepage 
158 

of water from IrrIgatIon canals, "with or without negligence." The 

leadIng case to this effect Involves a ruling of the DistrIct Court 

of Appeal that Inverse liabIlIty for water seepage may be predicated upon 

a showing of negligent constructIon or maintenance by an IrrIgation 

dIstrIct. On denying the dIstrIct's petitIon for hearing, the Supreme 

Court, In a unanimous opinIon, 



-38-

expressly disapproved the court's Intimations as to the necessity 
159 

of neg II gence. Where the damage Is' 'caused d I rec t I y" by seepage 

from the district's canal, Inverse liabilIty obtains without any 

showing of fault: "In such cases the care that may be taken In the 

construction of the public Improvement which causes the damage Is 

wholly Immaterial to the right of the plaintiff to recover damage, 
\60 

I f the Imp rovemen t causes It." The sudden escape, as dIs t I ngu I shed 

from gradual seepage, of water from a publIc entIty's IrrIgation 

canal, however, has been held actionable only upon allegations and 
161 

proof of defective design or operatIonal plan. 

Under the cases, then, I nverse I I ab I II ty for wa te r that escapes 

from Irrigation channels or other conduits Is sometimes based on 

fault and sometimes obtaIns without fault; the choice of rule appears 

to be a functIon of classifIcation of the facts, rather than the 

application of a consistent theoretical rationale. Liability without 

fault In these sItuations Mppears In theory to be an applicatIon of 

the doctrine announced In the famous English case of Rylands v. 
162 

Fletcher, under which a landowner Is strictly lIable without 

fault for damage done to the property of others by the escape of 

substances with a mischief-producIng capacity, sucn as water, collected 
163 

and Impounded upon his land for some "non-natural" purpose. 

The theory, however, has little support In other decisional law, 

for the California courts appear to have rejected the Rylands doctrine 
164 

as applIed to escaping waters. The use of water for Irrigation 

purposes In a semi-arid state such as California, It Is said, Is not 

only a "natural" use of land but Is useful and benefIcial to a degree 
165 

that should not be deterred by threat of strIct lIabIlity. Yet, as 

noted above, the same courts have dIsplayed no reluctance In approving 

Inverse liabilIty for IrrigatIon water seepage wIthout regard for 
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neglIgence, and, upon simIlar facts, also have regularly Imposed 
167 

tort liabilIty without fault on a nuisance theory. 

This seeming Inconsistency of approach may possibly be reconcIlable." 

An IrrIgatIon dItch built and maIntaIned In a careful manner may, 

nonetheless, be necessarIly located where natural condItIons (e.g., 

porous subs01l) make percolatIon or seepage a predictable risk of 
168 

the Improvement. Proof of faul t may then be regarded as Immaterial 

from eIther an Inverse lIabIlity or nuIsance law viewpoInt, because 

the exIstence of damage caused by the IrrIgatIon Improvement supports 

an Inference, as a matter of law, that the defendant el ther deliberately 

exposed the plaintiff to the risk of foreseeable harm or negligently 
169 

adopted a defective plan of Improvement that Incorporated that risk. 

Moreover, statutory policy supports the view that seepage damage 
170 

should be treated as a cost of the water project. On the other hand, 

when the escaping water Is not attrIbutable to some Inherent rIsk 

of the project as planned, but results from an unexpected defIciency 

In Its practIcal operatIon, a specifIc factual showIng of fault may be 

necessary because the basIs for the legal Inference Is no longer 
\7J 

present. 

B. Interference WIth Land StabIlIty 

As In water damage cases, the judIcIal process has had lIttle 

success In brIngIng order and consIstency to the law of Inverse con-

demnatlon for damage caused by a disturbance of s01l stabl! I ty. Here, 

too, the CalifornIa cases exhibIt a schIzophrenIc tendency to vacIllate 

between a theory of liabIlIty based on fault and one that admIts liabIlIty 

wI thout faul t. 
172 

In Reardon v. San FrancIsco (the earlIest CalIfornia decIsIon 

InterpretIng the "or damaged" clause of the 1879 constitution), the 

cl ty. In the course of a street grading and sewer Installation project, 
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deposlted.large quantities of earth and rock upon the street surface 

to raise Its grade, causing the unstable subsurface to shift and damage 

the foundations of plaintiff., abutting buildings. Although the damage 
, 

was both foreseeable and foreseen (the city had been warned that It 

was occurring), the city took no steps to protect plaintiffs!· property. 

The Supreme Court affirmed a Judgment for plaintiffs, but did not 

predicate Its decision upon fault. On the contrary, It held that when 

a landowner Is damaged as a consequence of public work, "whether It 

Is done carefully and with skill or not, he Is stili entitled to 

compensation for such damage" under the command of the just compensation 
173 

clause of the constitution. The opinion Is a s"uare holding on 
174 

this point; the court preliminarily had concluded that plaintiffs 

could not recover on common law tort principles, since no breach of 

duty owed to them was shown, and that they could not recover Inverse 

datllAges for a "taking", since no physical Invasion of theIr land had 

occurred. Plaintiffs' judgment was thus sustained solely upon the 

ground that thel r property had been constl tutlonally "damaged." 

The approach taken In Reardon, making fault Immaterial to Inverse 

liability for physical damage directly caused by public Improvement 

projects, has been widely accepted In states which, like California, 

have expanded the just compensation clause of the state constitution 
175 

to Include "damaging" as well as "takIng." On almost Identical facts, 

for example, the Supreme Court of Washington has reached the same 
176 

result as In Reardon. This approach has also been followed extensively 
177 

In subsequent California decisions, but In an uneven pattern. The 

collapse of a building due to construction of a tUhnel peneath It, 

for example, has been regarded as a basis of Inverse lIabfllt>{ without 
178 

fault. Moreover, affirmance of landslide liability In the recent 
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Albers decision make~ It clear that the Reardon doctrine of Inverse 

liability without fault Is part of the current constitutional law of 
179 

California. Yet, numerous other California decisIons exIst that 

seem to affirm falilt as an e:;sentlal prerequisIte, at least In some 
180 

circumstances, to Inverse llab!J[ty. 

Even In ca~es closely il'Ialogous to Reardon, dealing with damage 

resultIng from shiftIng soli, fault has baen emphasIzed as a criterion 

of Inverse lIabIlity. Damage to a house caused by excavation In the 

street for Installation of a Z: :,rer, which removed lateral support for 

the plaIntIff's iand, W<lS hold recoverabJ",. for example, beClluse the 

city t s construe t I on pi >lOS were "1 ntr i nsl ca 11 y dangerous and Inherent I y 
181 

wrong" according to expert cnglncc:'lng t()stlm::my adduced by plaintiff. 

In sustaining Inv$ne Ifcbliity llnd:lr sImilar circumstances, an attempted 

pollee pm'ter Jll~tlflc·.ltlon for dest;'uctlon of lateral support was 

rejected en the ground that "th",re Is no reaSon to Invoke the doctrine 

of pollee ;>o~Jer to proto~t pLibllc agencies In thc~e cases where damage 

to private p'lrtles cen be a\l~I·ted by prop!,:.!:. construction and proper 
182 

precautions in the first Instcnce." These cases may possibly be 

explaIned as a product of unnc-::eES"I"Y JudIcial preoccupation with prIvate 
183 

law anaiogles In the development of Inverse condemnation law. The 

opinIons themsalv6c, however, contain no intimatIon of a Judicial 

willIngness to re.cognlze Inv0rse 1 Jailllity on any basIs other than 

fault; only by a subtle nn~ sophisticated analysis can they be reconciled 

with the rationale of tbe B.sarclen and 1\lb?rr, decisions. 
\ 

C. Loss of AdvanteS::lo'1S Conditions 

The value of real property Is often dIrectly dependent upon 

advantageous conditions phy~rC.31ly i,s~oclated ~llth It, such as an 

adequate supply of potable wClter. Govo.nment activitIes, however, may 
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ImpaIr or termInate the existence of such physIcal attributes and 

thereby substantIally diminish the sum total of the value-enhancing 

features that comprIse the owner's property Interest. In an IllustratIve 

California case, for example, the constructIon of a tunnel as part of 

a mlnlclpal water supply project dIverted an underground stream whIch 

fed natural sprIngs used by a farmer for Irrigation purposes; loss of 

thIs valuable water supply source was held to be a compensable damaging 

of property, although there was no evidence that the cIty had acted 
184 

negligently or unreasonably. Similarly, upstream Improvements, such 

as a dam, that divert stream water to governmental purposes In 

derogatIon of establIshed water rIghts of downstream rIparIan owners 
185 

also may constItute a basIs of con~tltutlonal lIabIlIty. Loss of 

water supply, however, Is recognIzed as a basIs of Inverse lIabIlIty 

only so far as the Injured party Is recognIzed to possess a property 
186 

right thereIn. 

The crucIal sIgnIfIcance of prIvate property law concepts In 

the disposItIon of cases of this kind Is underscored by the recent 
187 

state Supreme Court case of Josl In v. Marin MunIcipal Water District. 

ThIs decisIon denied compensatIon to downstream rIparIan owners for 

damage caused by loss of accretIons of commercIal sand and gravel 

deposits upon theIr land, whIch had formerly been carrIed In 

suspensIon by the waters of NIcasIo Creek. The defendant distrIct, 

In order to develop a munIcipal water supply, had constructed a dam 

across the creek whIch obstructed the normal flow of waters and 

thus terminated the perIodic replenishment of sand and gravel used 

by plaIntIffs In their business. The value of plaIntiffs' land was 

allegedly dIminIshed In the amount of $250,000. Inverse liabIlIty 

was denIed on the ground that under the prevaIlIng CalIfornIa doctrIne 

of reasQnable benefIcial use whIch governs the relative property Interests 
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of rIparIan owners (such as plaIntIffs) and upstream approprIators 
188 

(such as the defendant dIstrIct), the plaintIffs' use of the stream 

waters for acquisition of commercIal sand and gravel - commoditIes 

In plentIful supply for whIch no sIgnIfIcant Interest In development 

and conservatIon by stream water usage could be IdentIfIed - was 

clearly unreasonable and therefore subordInate, as a matter of law, 

when contrasted wIth the dIstrIct's Interest In benefIcIal use of those 

waters for domestic and IndustrIal purposes. In effect, no compensable 
189 

property right of plaIntIffs had been taken or damaged. 

In JoslIn, the court dIstInguIshed two Important cases relIed 

on by plaintIffs. The fIrst, a decIsIon of the UnIted States Supreee 

Court, declared that loss of natural IrrIgatIon through seasonal overflow 

of rIparIan lands, caused by the constructIon of an upstream dam, 

cons tI tuted a compensable "tak I ng" 
190 

of the landowners' rIparIan property 

Interest. RelIance upon seasonal floodIng of a stream for agrIcultural 
191 

IrrIgatIon purposes Is a reasonable benefIcIal use of rIver water 

thus a compensable Interest; use for sand and gravel accretIons, 
192 

and 

however, Is not reasonable. The second case, a CalIfornIa decIsIon, 

held that loss of accretIons of sand and gravel as the result of the 

constructIon of a concrete flood control channel In the bed of a 

natural watercourse, thereby preventing overflow of the waters and 

deposIt of their contents upon plaIntIffs' land, constituted the taking 

of a property right the value of which was requIred to be Included Tn 

severance damages In the flood control dfstrlct's eminent doma In sui t 
193 

to condemn the channel easement. This declsl'on, however, dId not 

Involve a clash between a rIparian owner and an upper appropriator In 

lIght of the "reasonable and benefIcial use" test, but was concerned 

only wIth the question of the extent to wh fch the fand not taken for 

Hood control purposes,. on whIch plaintIff's long-established gravel 
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business was situated, had sustained severance damages by reason of 

the flood control channel project. The Supreme Court In Joslin 

expressly disapproved any language In that case which Intimated that 

the use of stream flow for replenIshment of sand and gravel accretions 

was a reasonable one or could be regarded as giving rise to a property 

right as against an approprIator who was putting the water Itself to 
194 

reasonable and beneficial use. 

The critIcal determination whether a particular use of water 

Is reasonable and beneficial "Is a question of fact to be determined 
195 

according to the cIrcumstances In each pal"Jcu\ar case." Ample 

room for weIghing of relevant polley factors I~ thus allowed by 

the rule. For examp Ie, In \: :~"I of the Importance to the state's 

economy and to the health and welfare of Its citIzens of natural 

facilitIes for recreatIon, the use of navIgable lake waters for 

recreatIon and as an adjunct to the scenic and recreational use of 

lIttoral lands (whose value for that purpose directly depended on 

the continued existence of the lake) was regarded In the AItken case 

as a reasonable benefIcial use where the waters were so Impregnated 

with minerals and alkali as to be vIrtually unusable for domestic or 
196 

Irrigation purposes. The dIversion of trIbutary rIvers feeding the 

lake thus damaged the property rights of lIttoral owners, requiring 

Just compensation to be paid, even though the diversion was for a 

clearly reasonable and even more Important beneficial use for municipal 

water supply. The court's opinion relied heavily upon the fact that 

substantial Investments threatened wIth nearly total loss had been made 

In reasonable and good-faith relIance upon continuance of the natural 

lake level. 

The Inhe;"ent uncertaInty of the reasonable beneficial use test, 

as the crIterion of compensable water rights, has been substantially 
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reduced by statutory provisions, The principle In the Aitken case, 

for example, has been codIfied In expanded form, Section 1245 of the 

Water Code makes every municIpalIty that appropriates water from any 

watershed or I ts tributaries fully liable to persons wi thl'n the 

watershed area for "Injury, damage, destructIon or decrease In value 

of [theIr] property, busIness, trade, profession or occupatIon" caused 

by the appropriation. Priority of appropriative rights to surplus 

moreover, Is now governed by a'" applicatIon-permIt stream water, 
197 

procedure, admInistered by the State Water RIghts Board, which 
198 

applies to all approprIators IncludIng munIcIpalIties and seeks 

to allocate competIng claIms on "such terms and conditions as • . . 
wIll best develop, conserve, and utilize In the publIc Interest the 

199 
water sought to be appropriated." The co'ncept of benefIcial use 

has aillo been given greater specIficity by statutory declaratIons to 

the effect that "domestic use Is the highest use and Irrigation Is 
200 

the next highest use of water," together with statutory preferences 

for appropriations by munIcipalitIes for domestic consumption purposes. 

Finally. provision Is made for adminIstrative adjudication of competing 

claims to water by, as well as for court referral of water rights 
202 

controversIes to, the State Water RIghts Board. The exIsting 

statutory structure thus appears to provIde a stable and orderly 

basIs for determination of water rights and, In connection therewIth, 

for the evaluatIon of claIms to Inverse liabIlity based upon loss of 

enjoyment of rights In stream waters due to governmental activities. 

201 

The recognItion of weter rights as compensable property Interests 

has, In recent years, been accompan,led by a growIng body of law likewIse 

giving effect to the landowner's Interest In the purity of both water 

and air. PollutIon, ordinarIly comprised of domestIc and IndustrIal 

wastes, and sometimes of sIlt; Is often attributable to governmental 
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functIons, such as the collectIon of waste matter In sanItary sewer 

systems for concentrated dIscharge (ordInarIly after some form of 

treatment) at a relatIvely few outlets, or (In the case of siltIng) 
203 

publIc constructIon projects wIthout adequate erosIon controls. 

Sewage dIsposal, In addition, sometimes produces pollution of the 

atmosphere by nox lous odors wh I ch d ra s t lea 11 y Impa I r the usab 111 ty 
204 

and value of property subjected thereto. 

Governmental liability for environmental pollutIon has often 
205 

been sustained on a tort theory of nuisance. CalIfornia case law 
206 

provIdes support for thIs approach. However, It Is no longer 

entIrely clear whether governmental nuIsance lIabIlity wIll be 

recognIzed In CalIfornIa In light of the legIslatIve declsl.on In 

1963 placIng all governmental tort lIabIlIty upon a statutory basIs 

and omIttIng to provIde explIcItly for lIabIlIty on a nuIsance 
207 

theory. Inverse condemnatIon appears to offer an acceptable 
208 

alternate remedy that would survIve legIslatIve dIsapproval. Before 

abrogatIon of sovereIgn ImmunIty from tort lIabIlIty, the CalIfornIa 

cases recognIzed nuIsance lIabIlIty as an exceptIon to the general 

rule of tort ImmunIty; but the exceptIon was largely an evolutIonary 

development rooted In Inverse condemnatIon lIabilIty for property 
209 

damage. To the extent that nuIsance and Inverse lIability overlap 

one another, the Inverse remedy would still be available In pollution 
210 

cases. 

Elsewhere, publIc entitIes have been held liable on Inverse 

condemnatIon grounds In such dIverse sItuatIons as sewage contaml-
211 212 

natIon of oyster beds, 

ocean salt water IntrusIon 

rIver because of upstream 

pollutIon of prIvate water resources, 

upon agrIcultural lands rIparIan to a 
213 

dIversIon of fresh water, sIltIng of 

a prIvate lake from erosion of an unstablllzed hIghway embankment, 
214 



· . 

-47-

and persistent pollution of the atmosphere by noxious and offensive 
215 

odors from a sewage disposal plant. Negligence or other fault 

Is not regarded as essential to liability In these cases; regardless 

of the care with which the public Improvement Is operated, If It In 

fact creates a condition that substantially damages property values; 
216 

the public entity must absorb the resulting cost. In addition, by 

placing these decisions upon the constitutional compulsion to pay 

Just compensation, the cou;-ts have bloclted municipal contentions 

that liability should not attach to the performance of essential 
217 

"governmental" functions, such as sewage disposal, and that 

liability should not be recognized for governmentai activities expressly 
218 

authorized by statute. 

The persistence of a nuisance rationale at the heart of the 

Inverse condemnation decisions dealing with environmental pollution 

damage Introduces Into the law of Inverse liability the same vagaries, 

uncertainties, and obscurities of decisional processes that plague 
219 

ordinary tort litigation pursued on a nuIsance theory. It may, In 

addition, blur significant dlstlrtctlons between the Interests 

represented by public agencies and those which pertain to private 

persons, that relate to nuisance liability; for example, a comparison 

of public and private defendants may disclose substantial differences 

of size. legal responsibility, territorial Impact, fiscal resources, 

and of available practical alternatIves, that should be considered 

In a rational balancing process. On the other hand, the nuisance 

analogue usefully directs attention to the remedial resources Inherent 

In the powers of equity to abate the source of harm rather than merely 

award Just compensation and thereby confirm the permanence of the 
220 

Injury. 
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~. Miscellaneous Physical Damage Claims 

The factual setting of Inverse liability claims Is not complete 

without at least brief attention to a variety of other circumstances 

In which physical Injuries to property have been conceptualized as 

constItutional "damaglngs." 

(I) Concussion and vibration. ,Property damage caused by shock 

waves from blasting and other activities has resulted In varying 
221 

Judicial view.. In Jurisdictions that recognize Inverse liability 

only for a "taking," structural damage as the resul t of vlbrat Ions 
222 

from heavy equipment (e.g., a pile drIver) or from shock waves 
. 223 

caused by blasting, are ordinarily held to be noncompensable. 

Consistent with the widely recognized rule that Injuries caused 

by blasting In a populated area are an occasion for absolute tort 
224 

liabilIty, however, California regards Such Injuries as an Inversely 

compensable "damaging" of property wi thout regard for the care or 
225 

negligence of the public entity causing them. Moreover, the 

California decisions have rejected efforts to lImit strict liability 
226 

to damages from blast-projected missiles ruling that plaintiff's 

r.lght to recovery does not turn on wheth ... the damage was caused by 

atmospheric concussion, vibration of the soIl, or throwing of debris, 
, 227 

but upon the extrahazardous nature of the defendant's activities. 

The same conclusions have been reached with respect to subterranean 

damage caused by the vibration of a large rocket motor undergoing 
228 

testing. 

The rationale of strict Inverse liability for concussion and 

.Ibratlon damage caused by blasting or sImilar activities has 

recognized limits; thus, California requires a showing of negligence 

as a basis of Ilahlllty where the blasting occurred In a remote or 
229 

unpopulated area. Activities of this type undertaken In a 



residential area are deemed to create a risk of substantial harm 

which cannot be entirely elimInated even by the use of utmost care; 

hence, the policies of negligence deterrence and loss dlstr.lbutlon 

support a rule placing strict liability upon the enterprise which 

exposes property owners to that risk and whIch Is ordinarily In a 
230 

positIon best able to administer the loss. In remote and unsettled 

areas, however, the risk Is minimIzed by environmental conditions; 

the social utility of property development overrides the relatively 

slight risk and Justifies wIthholding of lIabll Ity unless fault Is 
231 

established. This dual rationale Incorporates a rough balancing 

technique of limited scope that may well achieve equitable results, 

as well as predIctabIlity, In allocating losses from blasting and 
232 

like conduct by private Individuals. The cases, however, Indicate 

a Judicial disposition to apply the same rules to the solution of 

Inverse liability claims against public entities, without taking 

Into account signIficant differences between private and public 
233 

undertakings that may alter the balance of Interests. 

(2) Escaping fire and chemlcals~ Claims against public entities 

for neglIgently permItting fire to escape from the control of publIc 

employees and damage nearby property are deemed to be grounded upon 
234 

tort theory In California. Until recently. such claims have 
235 

ordInarily wIthered on the vine of sovereign Immunity. Although 

the courts have generally refused to regard escaping fire as a basis 
236 

for Inverse llablll ty, I t Is clear that In a proper case the Inverse 

remedy would be fully applicable. For example, It has been held that 

a public rubbish disposal dump operated pursuant to a plan that 

delIberately keeps fire bur.lng to consume trash deposited therein 

can expose the public entity to statutory tort liability for maintaining 
237 

a dangerous condition of publIc property. The same rationale, 
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however, clearly supports Inverse condemnation liability. 

Fault, In the form of an Inherently defective plan Involving the 

use of fire for a public purpose, 15 the conceptual basis of this 

application of the Just compensation clause. The water seepage cases, 

which typically Impose Inverse liability without fault, are regarded 
239 

as dIstInguIshable. Water seeping from an Irrigation ditch creates 

a relatively penmanent condition reducing the utility of the affected 

land as a direct consequence of the functioning ("public use") of the 

ditch; fire escaping from control of public employees, however, does 

not promote the public purpose for which It Is employed unless the 

plan of use Itself Includes the risk of Its escape as an Inherent 
240 

feature of the project functioning as conceived. 

Judicial handlIng of damage claims resulting from drifting of 

chemical sprays employed for such public objectives as weed or Insect 

control tend to adhere to the same approach as In the escaping fire 
241 

cases, Mere routine negligence will not support Inverse liability, 
a 

but/deliberately adopted plan of use which Includes the prospect of 

property damage as a necessary consequence of the application of 
242 

chemicals Is recognized as actionable. The trend of the private 
243 

law cases, however, appears to be toward Imposition of strict liability. 

The tendenc, of the courts to employ private law analogies In Inverse 

liability cases suggests that the latter decisions may follow suit. 

The escaping fire and chemical drift cases further Illustrate 

the overlap of tort and Invetse remedIes against public entities In 

California. Under current statutory law, however, the overlap 15 

of little current Importance, for an Injured property owner today 

appears to have fully adequate remedial weapons In tort lItigation 
244 245 

with respect to both escaping fire and chemical drift. There may 

be some procedural advantages, however, In pursuing the Inverse remedy 
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In certain situations. 

(3) Privileged entry upon private property. In the course of 

performing their duties, public officers often have need, and are 

commonly authorIzed by statute, to enter private property to make 

Inspections and surveys, abate public nuisances, and perform other 
247 

governmental functions. These official entries and related 

activities on private property, If restricted to reasonable performance 

of public duties, are privileged and do not constitute a basis of 
248 

personal tort liability of the public officer. When the privilege 

Is abused, by the commission of a tortious act In the course of the 

entry, the common law regard. the officer as personally liable ~ 
2~ 

Initio for the original trespass and all resulting InJuries. 

The Tort Claims Act of 1963 rejects the ~ Initio approach, but recognizes 

liability of both the public entity and Its employee for tortious 
250 

Injuries Inflicted by the latter during an otherwise privileged entry. 

Freedom from trespass liability, however, does not absolve 

goverlment from Inverse condemnation liability. For example, although 

a public entity may be privileged to enter and remove obstructions from 

drainage channels running through private property as a means of promotln~ 

flood protection, damage sustained by adjoining private property as a 

result of the work (e.g., piling of rock and debris on channel banks) Is 
251 

compensable. Similarly, a public entity acts fully within Its rights 

In undertaking to Install storm drains within an easement traversing 

private land, until Its operations substantially obstruct normal use of the 
252 

land In ways not shown to be essential to the performance of the work. 

The fact that the entry Is pursuant to statutory authority does 

not alter the result. Statutory authorizations for official entries 
253 

upon private lands are generally held to be valid on their face, 
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sInce the courts feel constraIned to assume that the contemplated 

Interference wIth prIvate property rIghts ordInarIly wIll be slIght 

10 extent, temporary In duratIon, and M ml n 1m Is I n amount. As 
254 

the leadIng Callforola case of Jacobsen v. SuperIor Court declares, 

the prIvilege of entry for official purposes wIll be construed to 

extend only to "such Innocous entry and superfIcial examination. • • 

as would not In the nature of thIngs serlous1y Impinge upon or ImpaIr 
255 

the rIghts of the owner to the use and enjoyment of his property: 

Minor and trivIal InJurIes, In effect, are noncompensable; the publIc 

purpose to be served by the entry requIres subordInatIon of private 
256 

property rights to thIs lImited extent, at least. 

The threatened entry which the owner was seeking to prevent In 

·Jacobsen contemplated the occupatIon of parts of the owner's ranch for 

two months by munIcIpal water dIstrIct employees, and the use of 

power machinery to make test borIngs and excavations to determine the 

suitabIlIty of the premises for use as a possible water reservoir. 

RecognIzIng that the resultIng damages could not be a basIs of tort 

liabilIty, absent negligence, wantonness, or malIce, the Supreme 

Court nevertheless concluded that they would constItute a compensable 

damaging of the owner's right to possession and enjoyment of his 

property. The distrIct's argument grounded on necessity was rejected; 

the fact that extensIve soil testing, to depths up to 150 feet, was 

deemed essential to an IntellIgent evaluation of the suitabIlIty of 

the sIte for reservoir purposes - a determination that necessarily 

must precede any decision to InstItute condemnation proceedIngs -

was InsufficIent to JustIfy an uncompensated Interference wIth 

private property of thIs magnItude. 

The spec,flc holdIng In the Jacobsen case has been obvIated by 

a specIal statutory procedure, enacted In 1959, as Section 1242.5 of 
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the Code of Civil Procedure. Public entities with power to condemn 

land for reservoir purposes are authorized to petitIon the superior 

court for an order permitting an exploratory survey of private lands 

to determine their suitability for reservoir use, when the owner's 

consent cannot be obtained by agreement. The order, however, must 

be conditioned upon the deposit with the court of cash security, In 

an amount fixed by the court, sufficient to compensate the owner 

for damage resulting from the entry, survey, and exploration, plus 

costs and attorneys fees Incurred by the owner. 

Section 1242;5 Is limited to reservoir site Investigations; 

yet other types of privileged official entries may also cause 
257 

substantial private detriment. As suggasted below, however, this 

provision constitutes a useful starting point for generalized 

legislative treatment of the problem of damage from privileged 

official entries upon prIvate property. 

(4) Physical occupation or destructIon by mistake. It Is 

well settled that, absent an overriding emergency, the IntentIonal 

seizure or destruction of private property by a governmental entity 

acting In furtherance of Its statutory powers subjects It to 
258 

Inverse condemnation lIabilIty. Oe facto approprIations of this 

type, however, often represent an erroneous exercIse of governmental 

power based upon a neglIgent, or otherwise mistaken, assumption 

that the government owns the property taken. In such cases, the 

view that the entity's actions are merely tortious (and thus 

nonactlonable as against the Immune sovereign) have generally been 

rejected where the dispossession Is a permanent one to which a 
2~ 

public use has attached. For example, Inverse liability obtains 

where the entlLY constructs public Improvements upon prIvate land 

which Its project offIcers negligently assume have been acquIred for 
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that purpose. The same result has been reached where the 

mistake was purely one of law In that the officers acted In the 

mistaken belief that under pending condemnation proceedIngs an 
261 

ImmedIate entry was authorized. Destruction of buildings and 

other Improvements on a prIvate ranch by naval personnel engaged In 

aerial gunnery and bombing practice, In the erroneous belief that 

the rench was Included within a naval gunnery range, has also been 
262 

held a compensable taking. 

Although the cited cases appear to be analogous to private 
263 

trespass actions, significant differences may be noted. Although 

the publIc trespass may be capable of being dIscontinued, the 

Injured party does not have the optIon, ordinarily open to private 

lItIgants, to seek recovery for past damages together with specIfic 
264 

removal of the offending structure or condItion. Where a public 

use has Intervened, the courts ordinarily refuse to enjoin contInuance 

of the Invasion, and relegate the plaintiff Instead to recovery of 

compensatIon for whatever property damage, past and future, has been 
265 

Inflicted. On the other hand, plaIntiffs In factually sImilar 

prIvate tort litIgatIon may recover not only for property damage but 

also for personal dIscomfort and annoyance caused by the trespassory 
266 

Invasion, while these elements of damage are generally excluded 
267 

from the purview of Inverse condemnation. The overlap of the tort 

and Inverse remedIes under present California law Is thus somewhat 
268 

less than complete duplication. 
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III. Conclusions and Recommendations 

The foregoing review of California inverse condemna-

tion law. as applied to claims based on unintentional damag-

ing of private property. discloses three major areas of 

difficulty to which legislative reform efforts should be 

directed: 

A. Basis of liability: 

One of the most striking features of California decisional 

law in this area is the dual approach to inverse liability. 

In some kinds of cases (e.g •• landslide. water seepage. 

stream diversion. concussion). present rules appear to 

impose inverse liability without regard for fault; in 

others (e.g .• drainage obstruction. flood control. pollu-

tion) an element of fault is required to be pleaded and 

proven by the claimant. The confusion produced by this 

judicial ambivalence has been. in part. compounded by an 

understandable tendency of counsel to pursue the "safe" 

course of action. Faced by appellate dicta to the effect 

that an inverse liability claimant cannot recover against a 

public entity without pleading and proof of a claim action-

269 
able against a private person under analogous circumstances, 
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plaintiffs' lawyers have often, it seems, proceeded on the 

erroneous assumption, readily accepted by defense counsel 

and thus by the court, that a showing of fault was indis­

pensable to success. Appellate opinions in such cases, after 

trial, briefing, argument, and decision predicated upon that 

assumption, do little to dispel the theoretical cleavage. 270 

Only occasionally have reported opinions explicitly noted, 

ordinarily without attempting to reconcile, the interchange­

ability of the "fault" and "no fault" approaches to inverse 

liability.271 Even the recent Albers decision. which at 

least set the record straight by revitalizing the position 

that inverse liability may be imposed without fault. did 

not undertake a thorough canvass of the law but left many 

doctrinal ends dangling. Uniform statutory standards for 

invocation of inverse condemnation responsibility would 

thus be a significant improvement in California law. both 

as an aid to predictability and counseling of claimants 

and as a guide to intelligent planning of public improve­

ment projects. 

It has already been suggested above that the concept 

of fault, as reflected in the reported decisions discuss­

ing it as a basis of inverse liability. includes a broad 

range of liability-producing acts and omissions which,_ in 
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individual cases, are not required to be identified with pre­

cision provided the operative facts are located within the 

extremes. 272 If private property is damaged by the cons­

truction of a public improvement, the cases tell us that 

"the state or :i:ts agency must compensate the owner therefor 

. . . whether the damage was intentional or the result of ne­

gligence on the part of the governmental agency. ,,273 In 

this txpical pre-Albers statement, the kind of fault becomes 

immaterial, but fault is assumed to be essential. Yet, 

the case274 cited in principal support Qf the quoted state­

ment is also the chief authority'relied upon in Albers to 

sustain liability without fault. Reconciliation of the 

seeming inconsistency, it is believed, is possible in a 

manner consistent with acceptable policy considerations. 

Each of the variant kinds of fault which are recog­

nized as a potential basis for inverse liability includes 

the fundamental notion that the public entity, by adopting 

and implementing a plan of improvement or operation, either 

negligently or deliberately exposed private property to a 

ris~ of substantial but unnecessary loss. Negligence in 

this context, often appears to be an after-the-fact explanation, 

couched in familiar tort terminology, of what originally 

amounted to the deliberate taking of a calculated risk. 275 



-58-

Foreseeable damage is not necessarily inevitable damage. 

Plan or design characteristics that incorporate the pro­

bability of property damage under predictable circumstances 

may later be judicially described as "negligently" drawn; 

yet, in the original planning process, the plan or design 

with its known inherent risks may have been approved by 

responsible public officers as adequate and acceptable for 

non-legal reasons. For example, the damage, although fore­

seeable, may have been estimated at a low order of pro­

bability, frequency, and magnitude, while the added cost 

of incorporating minimal safeguards may have been unacceptably 

high in proportion to available manpower, time and budget. 276 

Again, additional or supplementary work necessary to avoid 

or reduce the risk, although contemplated as part of long­

term project plans, may have been deferred due to more ur­

gent priorities in the commitment of public resources. The 

governmental decision (whether made by design engineers, 

departmental·-administrators, budget officers, or elected 

policy-makers) to proceed with the project under these 

conditions may thus have represented a rational (and hence, 

by definition non-negligent) balancing of risk against 

practicability of riSk avoidance. 277 
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When the government, acting in furtherance of public 

objectives, has thus taken a calculated risk that private pro­

perty might be damaged, and such damage has eventuated, a 

decision as to inverse liability should be preceded by 

a discriminating appraisal of the relevant facts. The usual 

doctrinal approach is surely consistent with this view: "The 

decisive consideration is whether the owner of the damaged 

property if uncompensated would contribute more than his 

proper share to the public undertaking. ,,278 But whether 

the loss constitutes more than a "proper" share depends on 

a careful balancing of the public and private interests in­

volved, so far as those interests are identified, accepted 

as relevant, and exposed to factual scrutiny. 

Assuming foreseeability of damage, the critical factors 

in the initial stage of the balancing process, as already 

suggested, relate to the practicability of preventive measures 

including possible changes in design or location. If pre­

vention is~chnically and fiscally possible, the infliction 

of avoidable damage is not "necessary" to the accomplish-

ment of the public purpose. 279 The governmental decision to 

proceed with the project without incorporating the essential 

precautionary modifications in the plan thus represents more 

than a mere determination that effective damage prevention 



-60-

not expedient It is also a deliberate policy decision to 

shift the risk of future loss to private property owners in 

preference to its present absorption as part of the cost of 

the improvement paid for by the community at large. In 

effect, that decision treats private damage costs, antici-

pated or anticipatable but uncertain in timing or amount or 

both, as a deferred risk of the project. If and when they 

materialize, however, the present analysis suggests that 

those. ·costs should be recognized as planned costs inflicted 

in the interest of fulfilling the public purpose of the 

project, and thus subject to a duty to pay just compensa-

280 
tion. 

On the other hand, if the foreseeable damage is deemed 

technically impossible or grossly impracticable to prevent 

within the limits of fiscal capability of the public entity, 

the decision to proceeJ with the project, despite the known 

danger represents an official determination that public 

necessity overrides the risk of private loss. The shifting 

of the loss, to private resources is not sought to be sup-

ported on grounds of mere prudence or expedience but on the 

view that the public welfare requires the project to move 

ahead despite impossibility of more complete loss prevention. 

In this situation, an additional variable affects compensation 
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policy. The magnitude of the public necessity for the 

project at the particular location, with the particular 

design or plan conceived for it, must be assessed in com-

parison to available alternatives for accomplishing the same 

underlying governmental objective with lower risk, but 

presumably higher cost3 (i.e., higher construction and/or 
an 

maintenance expense, or diminished operational effectiveness). 

Unavoidable damage of slight or moderate degree, especially 

where widely shared or offset by reciprocal benefits, does not 

always demand compensation under this approach, for such damage 

may be reasonably consistent with the normal expectations of 

property owners and with community assumptions regarding 

equitable allocation of public improvement costs. But rele-

vant reliance- interests ordinarily do embrace an under-

standing that the stability of existing property arrange-

ments will not be disturbed arbitrarily, or in substantial 

degree, by governmental improvements, and that project plans 

will ordinarily seek to follow those courses of action, 

among acceptable alternatives, which will minimize unavoid-

able damage so far as possible. 282 

The importance of the pIDject to the public health, 

safety and welfare, in relation to the degree of unavoidable 

risk and magnitude of probable harm to private property, 
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thus constitute criteria for estimating the reasonableness 

of the decision to proceed. A change in location of a 

highway, for example, may add only slightly to length and 

total construction costs, yet may substanti, lly reduce the 

frequency or extent of property damage reasonably to be 

anticipated from interference by the highway with storm 

• 
water runoff. Alternately the change might make it pos-

sible to include more adequate drainage features in the 

project plans without exceeding budgetary limits. On the 

other hand, the erection of a massive water storage tank 

at a particular location may entail a relatively low risk of 

landslide under foreseeable conditions, yet be justified by 

emergency considerations (e.g., impending failure of other 

facilities), the need for adequate hydrostatic pressure 

peculiarly available by storage at that location, and the 

costs which pumping equipment, together with longer dis-

tribution lines and access roads, would entail if a less 

suitable location were selected. The calculated risk im-

plicit in such governmental decisions appears capable of 

rational judicial review, particularly if aided by statu-

tory standards relevant to compensation policy. The factual 

elements deserving consideration, for example, do not appear 

unlike those specified in present statutory rules governing 



-63-

the liability in tort of public entities for dangerous 

conditions of public property.283 

Although the preceding discussion has centered chiefly 

upon the concept of fault as a basis of inverse liability, 

it seems evident that the risk analysis here advanced could 

be fruitfully applied also in cases, like Alb&rs, in which 

inverse liability obtain3 notwithstanding unforeseeability 

of injury and ab3ence of fault. Albers may simply embody 

an implicit hypothesis that practically every governmental 

decision to construct a public improvement involves, however 

remotely, at least some unforeseeable risks that physical damage 

to property may result. In the presumably rare instance where 

substantial damage does in fact eventuate "directly" from the 

project,284 and is capable of more equitable absorption by the 

beneficiaries of the project (ordinarily either taxpayers 

or consumers of service paid for by fees or charges) than by the 

.. d 285 
~nJure owner, absence of fault may be treated as simply 

an insufficient justification for shifting the unforeseeable 

loss from the project that caused it to the equally innocent 

owners. Absence of foreseeability, like the other factual 

elements in the balancing process, is, in effect, merely a 

mitigating but not necessarily exonerating circumstance. 
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The risk analysis here advanced, it is submitted, 

reconciles most of the seemingly inconsistent judicial 

pronouncements as to the need for fault as a basis of 

inverse liability. Consistent with the intent of the 

framers of the just compensation clause to protect pro-

perty interests against even the best intentioned exercises 

of public power,286 it also avoids a fruitless search for 

the somewhat artificial moral elements inherent in the tort 

concepts of negligence and intentional wrongs. It assumes 

that in the generality of cases, the governmental entity with 

its superior resources is in a position better to evaluate the 

nature and extent of the risks of public improvements than are 

potentially affected property owners, and is ordinarily the 

more capable locus of responsibility for striking the best 

bargain between efficiency and cost (including inverse lia-

b 'l't t)' th 1 ' f h' t 287 ~ ~ Y cos s ~n e p ann~ng 0 suc ~mprovemen s. Re-

duction in total social costs of public improvements may al-

50 be promoted by this approach, since political pressure 

generated by concern for inverse liability costs imposed upon 

taxpayers may be expected to produce both a reduction in 

the number of risk-prone projects undertaken and an increase 

in the use of injury-preventing plans and techniques. 28B 

It may be objected, of course, that the risk analysis 
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assumes the competence of judges and juries to sit in review 

upon ba3ic governmental policy decisions involving a high 

degree of discretion and judgment -- a competence explicitly 

denied by prevailing legislation dealing with governmental 

liability in tort. 289 However meritorious the objection 

rna b ' c 'd' t t t ttl' 290 't f '1 ~n y e ~n ons~ er~ng s a u ory or po ~cy, ~ a~ s ~ 

the face of settled constitutional policy regarding eminent 

domain. The cases are~gion which approve inverse condemna-

tion liabilities grounded precisely upon determinations of 

judges or juries that the consequences of carefully con-

sidered discretionary decisions of public officials, includ-

ing decisions relating to the plan or design of public im-

provements, amounted to a "taking" or "damaging" of private 

f bl ' 291 property or pu ~c use. To deny adjudicability in such 

cases would effectively remove from the purview of the just 

compensation clause most, if not all, of the very kinds of 

siutations in which compensation was clearly intended to be 

available for the protection of property owners. 292 In 

any event, the risk approach does not directly interfere with 

official power or discretion to plan or undertake public 

projects; it merely determines when resulting private losses 

must be absorbed as part of the cost of such projects. 
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Certainty and predictability would be significantly 

improved by the enactment of general legislative standards 

for determination of inverse liability. The "risk theory" 

of inverse liability. here suggested. provides a possible 

approach to uniform guidelines that would eliminate arbi­

trary distinctions based on fault. absence of fault. and 

varieties of fault. 

Moreover. since it seems likely that the practical 

impact of the Albers decision will be more frequent im­

position of inverse liability without fault. 293 it is note­

worthy that the American Law Institute has under considera­

tion a proposal to restate the law of strict tort liability 

for abnormally dangerous activities by reference to factors 

not unlike those suggested as appropriate to the "risk 

theory~ . Determination whether an activity is "abnormally 

dangerous". for example. would be determined as a matter of 

law (i.e .• not as a jury question) by considering such factors 

as the degree of risk. gravity of potential harm. availability 

of methods for avoiding the risk. extent of common partici­

pation in the activity, its appropriateness to the locality. 

and its social and economic importance to the community.294 

Limitations upon strict liability have also been recommended 

where the damage was caused by the intervention of an unfore­

seeable force of nature (i. e., "act of God"), 295 where 

• 
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plaintiff assumed the risk,296 and where the injury was due 

to the abnormally sensitive nature of the plaintiff's activ­

ities. 297 

A somewhat similar approach is suggested by the pre-

vailing interpretation of Massachusetts statutes authoriz-

ing compensation for "injury .•• caused to ... real es­

tate" by state highway work. 29B Proceeding from the premise 

that statutory authority for construction of highways cont~ 

plates the use of reasonable care, the Massachusetts courts 

have concluded that statutory compensation is available 

only when the claimed damage was a "necessary" or "inevitable" 
299 

result of the work when performed in a reasonably proper manner. 

To recover, the claimant must show that the damage was either 

(a) unavoidable by exercise of due care, or (b) economically 
300 

impracticable to avoid in fact even if technically avoidable. 

This dual approach thus imposes inverse (statutory) liability 

where the plan, design, or method of construction of the public 

improvement incorporates a deliberately accepted risk of pri-

vate property injury, but relegates to tort litigation any 

injuries caused by mere negligence in carrying out the public 

entity's program. 301 

Private law analogies. The existing judicial gloss 

on the just compensation clause is, to a considerable degree, 
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a reflection of legal concepts derived from the private law 

of property and torts. The analogues. however. are unevenly 

drawn. sometimes disregarded. and occasionally confused. 

There is no compelling reason why rules of law designed to 

adjust jural relationships between private persons should 

necessarily control the rights and duties prevailing between 

d · 't' 302 government an 1tS C1 1zenry. Indeed. the practical 

significance of the constitutional term. "property" - a 

term which merely connotes the aggregate of legal interests 
303 

to which courts will accord protection - is often different. 

when damage has resulted from governmental conduct. from 

its meaning when comparable private action caused the injury. 

For example. the "police power" may illllllUilize government from 

liability where private persons would be held responsible;304 

conversely. public entities may be required to pay compensation 

f h h ' h ' t ' fl' t 'th' 't 305 or arms w 1C pr1va e persons may 1n 1C W1 1mpun1 y. 

Yet. in other situations (notably the water damage cases) 

private law principles are invoked without hesitation as suit­

able resolvingfbrrnulae for inverse liability claims,30G 

The present uneasy marriage between private law and 

inverse condemnation has none of the indicia of a cornprehen-

sively planned or carefully developed program of legal cohabi-
'. 

tation. Its current status may perhaps best be understood 
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as the product of episodic judicial development by a process 

which often regards factual similarity as more important 

than doctrinal consistency. In this process, the doctrinal 

treatment invoked in flooding cases tends to ~eget like 

handling of other flooding cases, in seepage cases of other 

seepage cases, and in pollution cases of other pollution 

cases; cross-breeding between genealogical lines is relatively 

rare. The interchangeability of private and public precedents 

has. of course, some superficially deceptive virtues, includ-

ing consistency and predictability. These apparent advan-

tages. however, are obtained at the risk that significant dif-

ferences between the interests represented by governmental 

functions and like private functions may be overlooked and 

the leqa1 rules corresponding~y dis~rted in their application • 
. , 

The water damage cases provide a useful illustration of 

the point. The "common enemy" rule, which California decisions 

invoke to absolve riparian owners from liability for damage 

caused by reasonable flood protection improvements, may 

arguably possess merit as applied to individual proprietors; 

in the interest of promoting useful land development through 

individual initiative. the law should not discourage private 

efforts to take protective action against the emergency of 

menAcing flood waters even though other owners who act less 
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diligently or are unable to command the resources to protect 

themselves may sustain losses as a result. 307 Indeed, during 

the early development of the state, prior to the proliferation 

of governmental agencies explicitly charged with flood control 

duties, the owner's privilege to construct protective works 

was perhaps indispensable to the safeguarding of valuable 

agricultural lands from destruction. 30B Moreover, potential 

damage resulting from the undertakings of individuals in 

this regard is not likely to be extensive or severe. 

The rationale of the "common enemy" rule, however, is 

of dubious validity when considered in the context of govern­

mentally administered flood control projects developed for 

the collective protection of entire regions. The aggregation 

of resources and comprehensive nature of most flood control 

district developments imports a quantum jump in damage 

potential. For example, a major project may well entail 

massive outlays of public funds over an extended period of 

years for the construction of an area-wide network of inter­

related check dams. catch basins. stream bed improvements. 

drainage channels. levees. and storm sewers, all programmed 

for completion in a logical order dictated primarily by 

engineering considerations. The realities of public finance 

may, at the same time, require the cost to be distributed 
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over a substantial time span. either in the form of accumula-

tions of proceeds from periodic tax levies for capital outlay 

purposes or through one or more bond issues. 

Piecemeal construction. often an inescapable feature 

of such major flood control projects. creates the possibility 

of interim damage to some lands left exposed to flood waters 
:1)9 

while others are within the protection of newly erected works. 

Indeed. the partially completed works. by preventing escape 

of waters that previously were uncontrolled. may actually 

increase the volume and velocity of flooding with its at-

tendant damage to the unprotected lands, often to such a 

degree that private action to repel the onslaught is com­

pletely impracticable. 3lO The prevailing private law doctrine 

embodied in the "common enemy" rule. however. imposes no duty 

upon the public entity to provide complete protection against 

flood waters; like private riparians, the entity is its own 

judge of how extensively to proceed with its improvements. 

Increased or even ruinous damage fortuitously incurred by 

(or even designedly imposed upon) the temporarily unprotected 

owners. due to the inability of the improvements to provide 

adequate protection to all, is thus not a basis of inverse 

l ' b'l't 311 J.a J. J. y. The constitutional promise of just compensation 

for property damaged for public use thus yields to the over-

riding supremacy of an anomalous rule of private law. 
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Assimilation of private concepts into inverse con-

demnation law may also produce governmental liability in 

circumstances of dubious justification. This result. in part. 

can be caused by the blurred definitional lines which dis-

tinguish the various categories of factual circumstances 

(e.g •• "surface water". "stream water". flood water) to 

which disparate legal treatment is accorded under private 

312 
law rules. But it also is a consequence of the failure 

of the private law rules. in their usual articulation. to 

accord appropr2te weight to the special interests that attend 

the activities of governmental agencies. For example. it is 

arguable that strict liability for damage resulting from the 

diversion of water flowing in a natural watercourse may be 

reasonably sensible as applied to adjoining riparian owners; 

a contrary view would expose settled reliance interests to 

the threat of repeated and diverse private interferences that 

could discourage natural resource development. stream di-

versions, however. may be integral features of coordinated 

flood control. water conservation. land reclamation. or 

agricultural irrigation projects undertakan on a large scale 

by public entities organized for that very purpose. 3l 3 Where 

this is so. the over-all security and welfare of the community 
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as against water damage or water shortage may well be hurt 

more by general fiscal deterrents in the form of indiscrimin­

ately imposed strict liabilities than by specifically limited 

liabilities ,~.a~8.c\'lin2d by th,e reC'.soni'bleness of the risl,. as­

sumptions unrlarlying each diversion 

Liability in water damage cases, it is submitted, should 

not be reached by mechanical application of private law 

formulas. but should be based upon a conscientious appraisal 

of the overall public purposes being served. the degree to 

which the loss is offset by reciprocal benefits. the avail~ 

ability to the public entity of feasible preventive measures or 

of adequate alternatives with lower risk potential. the 

severity of damage in relation to risk-bearing capabilities. 

the extent to which damage of the kind sustained is generally 

regarded as a normal risk of land ownership, the degree to 

which like damage is distributed at large over the bene­

ficiaries of the project or is peculiar to the claimant, and 

other factors which in particular cases may be relevant to a 

rational comparison of interests. 314 
. : .. 

Recent Supreme Court decisions indicate that a balanc­

ing approach along these lines will henceforth be taken in 

cases involving loss of stream water supply and claims of 

damage resulting from interferrence with surface water. 3lS 
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But it is far from certain whether. absent legislative 

standards. the balancing process in such cases would take 

into account all of the peculiar factors appropriate to 

governmental. but irrelevant to private, nonliability. 

Similarly, it is arguable that prevailing private law 

rules governing liability for damage due to concussion and 

explosion may be unrealistically severe as applied in an 

i d · 316 nverse con emnat10n context. 

Conversely. growing national concern over problems 

of environmental pollution3l7 is necessarily focused, in 

part, on the continuing expansion of governmental functions 

capable of contributing to pollution problems (e.g •• sewage 

collection and treatment. garbage and rubbish collection).3l8 

Accordingly. a statutory rule of strict inverse liability 

may arguably be regarded as a desirable incentive to 

development of on-going intragovernmental anti-pollution 

programs supported by widespread cost distribution, and thus 

preferable to application of the somewhat ambiguous legal 

concepts which have developed in comparable private liti­

gation. 3l9 The law of inverse condemnation liability for 

loss of soil stability and deprivation of lateral support, 

as already noted, is in need of clarification by legisla­

tion. 320 Here again, because of the vast volume of cons-

truction work undertaken by governmental agencies with 
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potential damage-producing characteristics. a rational 

approach--alreadyadopted, for example,in several states, 

including Connecticut, Massachusetts. Pennsylvania, and 
321 

Wisconsin-- might well substitute a statutory rule of 

strict inverse liability in place of rules developed for 

322 private controversies and predicated upon fault. In 

connection with damage claims arising from drifting chemical 

sprays used in governmental pest abatement work, where 

current statutory provisions appear to impose a large mea-

323 
sure of strict liability. legislation would be helpful 

to clarify applicability of the relevant provisions to 

public entities. 324 

Legislative development of uniform inverse liability 

guidelines which avoid reliance upon established private 

legal rules would" it is submitted, improve predictability 

and rationa~ity of decision-making. Statutory criteria 

would also tend to clarify the factors of risk exposure to be 

considered by respon.dble public officials, and might well 

produce systematic improvements in preventive procedures 

associated with the planning and engineering of public 

improvements. 

A collateral advantage might be the identification 

of situations, elucidated in the process of formulating 
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appropriate criteria of public liability, in which reciprocal 

private liabilities may also appear worthy of legislative 

treatment: For example, a review of water damage pro-

blems in wisconsin led in 1963 to abrogation of formerly 

inflexible rules and substitution of a new statutory duty, 

imposed correlatively upon both public entities and private 

persons, requiring the use of "sound engineering practices" 

in the construction of improvements so that "unreasonable" 

impediments to flow of surface water and stream water would 

325 
be eliminated. California statutes, however, have taken 

precisely the opposite stance: private landowners are denied 

the full benefit of private law rules according upper owners 

a privilege to discharge surface waters upon lower lying 

lands, as well as the "common enemy" privilege to repel 

flood waters, where damage to or flooding of state or county 

highways results. 326 As standards are developed for inverse 

liability of governmental entities for injuring private pro-

perty, consideration should also be given to the possible 

justification if any, for retention of inconsistent stand-

ards, such as these governing the liability of private persons 

for damage to public property. 

Complete displacement of existing private rules may 

not be essential to an effective legislative program; indeed. 
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327 
in certain respects those rules may be worthy of retention. 

Improvement could also take the form of statutory presumptions 

tied to existing liability criteria. This is essentially the 

approach now taken in private litigation involving inter fer-

ences with surface water drainage. Where both parties are 

shown to have acted reasonably in disposing of and pro-

tecting against surface waters. respectively, liability 

ordinarily falls upon the upper owner who altered the 

drainage pattern; but the upper owner may still prevail if he 

establishes that the social and economic utility of his 

conduct outweigh the detriment sustained as a result. 328 

A comparable legislative approach might. for example, pro-

vide that property damage newly caused by a public improve-

mentis presumptively recoverable in inverse condemnation if 

private tort liability would follow on like facts. but is 

subject to a defense by the public entity grounded upon the 

existence of overriding justification. Uonversely, property 

damage which public improvements (e.g., flood control works) 

were intended, but failed, to prevent could be declared, by 

statute, presumptively non-recoverable. if that result would 

obtain under private law, in the absence of persuasive evid-

ence adduced by the claimant that the inadequacy of the 

improvement was attributable to the unreasonable taking by 
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the entity of a calculated risk that such damage would not 

result. 

Constitutional protection for property rights, it should 

be noted, does not preclude the fashioning of reasonable in-

verse liability rules Which differ from the rules of lia-

bility applied between private property owners. Over half 

a century ago, the California Supreme Court declared the 

existence of legislative power to alter the rules of pri-

vate property law, to the detriment of inverse claimants, 

to the extent necessary to carry out the beneficent public 

purpose of government. 329 Moreover, the United States 

Supreme Court has indicated that the basic content of the 

"property" rights protected by the just compensation clause 

. d by 1 330 h h d 1S governe state aw, and t at "no person as a veste 

right in any general rule of law or policy of legislation 

entitling him to insist that it shall remain unchanged for 

his benefit.,,33l Significant changes in settled rules of 

law have, of course, repeatedly been given effect by the 

courts in actions against public entities, both in inverse 

condemnation332 and in tort actions. 333 

C. Overlap of tort and inverse condemnation law. 

It is widely recognized that inverse condemnation liabilities 

developed, in part, as limited exceptions to the governmental 
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immunity doctrine,334 The abrogation of that doctrine in 

california, and the statutory regime of governmental tort 

liability and immunity which replaced it, have produced 

inconsistencies between tort and inverse liabilities of 

governmental entities which are a source of confusion, pos­

sible uncertainty and occasional injustice,335 

The precise status of nuisance as a source of inverse 

liability, notwithstanding its omission from the purview of 

statutory tort liabilities recognized by the California Tort 

Claims Act, is a prime example of law in need of legislative 

1 'f' t' 336 c ar1 1ca 10n. In addition, the frequent interchangeability 

of tort and inverse condemnation theories, where property 

damage has resulted from a dangerous condition of public 

property, may result in inverse liability notwithstanding a 

clearly applicable statutory tort immunity.337 Lack of 

conceptual symmetry is also seen in the fact that damages, 

for personal injuries or death are often wholly unrecover-

able (due to a tort immunity) even though full recovery for 

property losses is assured by inverse condemnation law upon 

precisely the same facts. 338 

The overlap of trespass and inverse condemnation is 

presently reflected in section 1242.5 of the Code of Civil 

Procedure, under which public entities with power to condemn 



-80-

land for reservoirs may, on petition and deposit of security 

for damages, obtain a court order authorizing reservoir site 

investigations upon private land. ordinarily, of course, 

official entries upon private land are a privileged exercise 

of governmental authority.339 section 1242.5 was designed 

to meet the special problem of substantial property damage 

likely to occur from the kinds of technical operations, 

including soil tests, trenching, and drilling operations, 

often necessitated by reservoir investigations. 340 It 

appears, however, that Section 1242.5 is both too broad and 

too narrow. By requiring a preliminary court proceeding in 

all cases, without regard £Or the degree of improbability 

that substantial damage will result from the entity's pro­

posed investigatory methods, it imposes a requirement that 

is often unduly burdensome, time-consuming, and constitu­

tionally unnecessary. 34 ~t the same time, since other kinds 

of privileged entries may also result in substantial property 

damage,342 section 1242.5 is more restricted in scope than 

its policy rationale warrants. 

What is required, it$ suggested, are general statutory 

criteria based upon Section 1242.5 but limited to those 

cases in which its safeguards are most urgently required. 

It would be desirable, for instance, to make the procedure 
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mandatory only when the owner's consent is not obtainable 

through negotiations,343 and the planned survey (regardless 

of purpose) includes the digging of excavations, drilling of 

test holes or borings, extensive cutting of trees, clear­

ing of land areas, moving of quantities of earth, use of 

explosives " or employment of vehicles or mechanized equip­

ment. Bypassing the formal statutory procedure by voluntary 

agreement with the owner could be promoted by a statutory 

requirement that, in any event, the entity at its sole ex­

pense must repair and restore the property. so far as pos­

sible, after the survey is concluded344 and, in addition, 

must compensate the owner for his damages if for any reason 

the entity is unable fully to restore the premises to their 

previous condition. 345 Section 1242.5 also has other minor 

defects that should be avoided in any generalizing of its 

terms. 346 

Procedural disparities also deserve legislative treat­

ment. The remedy in inverse condemnation generally contem­

plates the recovery of monetary damages, 347 although in 

special circumstances, the courts have sometimes developed 

a "physical solution" where successive future damaging to 

an uncertain or speculative degree is anticipated. 348 Or·­

dinarily, however, injunctive or other equitable relief is 
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not available in an inverse condemnation action where a 

public use of the property has attached. 349 Accordingly, 

the range of equitable powers to mold decrees to fit the 

practical situations presented in inverse litigation have 

seldom been exploited in California inverse condemnation 

litigation, perhaps on the assumption that "just compensation" 

contemplates pecuniary relief only.350 If, by statute, in­

verse condemnation actions were treated as tort actions. 

greater flexibility of remedial resources could become avail­

able to adjust the relations between the parties in equitable 

fashion. Moreover, alternative ways to redress the property 

owner's grievance could be provided. perhaps subject to the 

public entity's option. In water damage cases, for example, 

a Wisconsin statute permits the entity to choose whether to 

pay damages, correct the deficiency, or condemn the rights 

necessary to allow a continuation of the damage. 351 Qualifie0 

judgments, under which a reduction in the amount of the inverse 

damage award is conditioned upon correction of the cause of 

the damage. might also be authorized. 352 

It appears reasonably probable, from what has been said, 

that much of the artificiality of inverse condemnation law, 

derived largely from its use as a device to evade sovereign 

immunity. can be eliminated in the process of codification of 
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statutory standards. Moreover, in cases where unintended 

physical property damage is the basis of the claim. it 

is now both possible (due to the demise of sovereign immunity) 

and desirable (in the interest of greater certainty and 

predictability.) to develop a single legislative remedy 

with adequate scope and flexibility to supplant the judicially 

developed action in inverse condemnation with all of its un­

certainties and inconsistencies. The prospect is a worthy 

challenge for modern law reform. 
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at , 153 P2d at 954 

44 youngblood v. Los Angeles County Flood Control Dist. 56 

Cal.2d 603, 

(1961) . 

15 Cal. Rptr. 904. 905 364 P.2d 840, 841 

45. See text supra accompanying notes 27-35 

46. Albers v. County of Los Angeles, 62 Cal. 2d 250, ,42 

Cal, Rptr. 89 96 398 P 2d 129 136 (1965) 

47. Gray v. Reclamation Dist, No 1500, 174 cal. 622, 163 P. 

1024 (1917). 

48, Similar conclusions had been reached in Lamb v. Reclamation 

Dist. No, 108. 73 Cal 125 14 P. 625 (1887) and Green v. 

Swift 47 Cal. 536 (1874), ~~ the basis of facts which 

occurred prior to adoption of the 'or damaged" clause in 

the 1879 constitution. 

49. The common enemy doctrine is discussed in the text, infra 

accompanying notes 110-129. 



50. Gray v. Reclamation Dist. NO. 1500. supra note 47, at 

163 P at lO3l. 

51. Ibid, The full statement is,' [W]hether in any given in­

stance, as in this instance the proper limits of the police 

power have been exceeded with the result that unlawful 

confiscation or damage is worked, remains still a question 

for consideration. . . Always the qUestion in each case 

is whether the particular act complained of is without the 

legitimate purview and scope of the police power. If it be 

then the complainant is entitled to injunctive relief or to 

compensation.If ~ be not then it matters not what mal"be 

his loss, it is damnum absque injuria." 

52. Id at 

53 Ibid. 

163 P. at lO34. 

54. See Badacheck v. Sebastian, 239 U.S. 394, 410 (19l5): 

we are dealing with one of the most essential powers of 

government .. ore that is the least limitable.' See. 

" 

generally. Sax. Takings and the Police Power, 74 Yale L. J. 

36 (1964); Havran Eminent Domain and the Police Power, 

5 Notre Dame Law, 380 (1930). Cf .. Goldblatt v. Town of 

Hempstead, 369 U.S. 590" 594 (1962) ,'The term 'police 

power' connotes the time-tested conceptional limit of 

public encroachment upon private interests. Except for the 

SUbstitution of the familiar standard of 'reasonableness' 



this Court has generally refrained from announcing any 

specific criteria " 

55. The court's police power discussion in Gray relies heavily 

upon decisions involving the noncompensability of losses 

of value resulting from police regulations, rather than 

cases (like Gray itself) in which physical damage or des­

truction was in issue. The principal cases discussed 

include Hadacheck v, sebastian .. supra note 54 (decrease in 

exploitation value due to land-use regulation); Chicago Q 

Alton Ry, Co v, Tranbarger 238 U S. 67 (i915) (regulation 

reauiring construction of drainage culverts by railroad at 

its own expense); and Chicago B. & Q Ry. v. Illinois, 200 

U,S 561 (1906) (requirement that railroad deepen, widen, 

and bridge natural watercourse crossing its right of way). 

The opinion seems to be oblivious to the distinction clearly 

recognized as a significant one in more recent times between 

property value diminution unaccompanied by physical invasion 

and losses caused by tangible injury to or interference 

1.</ith use or enjoyment of property Compare United States 

v. causby 328 U.S 256 (1946) with Goldblatt v. Town of 

Hempstead, 369 u, S. 590 (1962) .. 

56. See, e.g .• O'Hara v. Los Angeles County Flood Control Dist, 

19 cal 2d 61. 119 P 2d 23 (194l) 



57. Rose v. State of California 19 cal 2d 713, 123 P 2d 505 

(1942). See also, Bacich v. Board of Control. 23 Cal. 2d 

343. 144 P.2d 818 (1943). People v. Ricciardi, 23 Cal 2d 

390, 144 P.2d 799 (1943). 

58, Rose v. state of California. rupra note 57,. at 

at 515. 

59. Id. at. 123 P.2d at 516. 

60, 25 Cal. 2d. 384, 153 P.2d 950 (1944). To the same effect, 

see the anticipatory decision in Smith v. City of Los 

Angeles, 66 CaL App 2d 562, 153 P.2d 69 (1944). 

6L Id. at 391, 153 P.2d at 953. See al;o. to the same effect 

Archer v. City of Los Angeles 19 cal 2d 19, 24, 119 P.2d 1, 

4 (1941). 

62. Id. at 392, 153 P.2d at 954 The 0' Hara cas e, supra note 56. 

was distinguished upon the ground that the plaintiff there 

had failed to allege negligence. 

63. Ibid. This position had the explicit concurrence of four 

members of the court. Traynor. J" with Edmonds, J., con­

curring, wrote a separate opinion reaching the same result. 

but on the ground that plaintiff's complaint adequately 

alleged a negligent and unprivileged diversion of water 

flowing in a natural channel. Agreement with the majority 

view of the police power however. was indicated by this 

statement, "Barring situations of immediate emergency, 



neither the property law nor the police power of the state 

entitles a goverffiuental agency to divert water out of its 

natural channel onto private property"' Id. at 153 

P.2d at 957. A second concurring opinion was written by 

Carter J., taking the position that the majority had not 

gone far enough in recognizing inverse compensability for 

property damage resulting from public improvements .. but 

agreeing in principle ~lith what he regarded as a 'commendable 

step' in the right direction. On limiting the scope of the 

police power doctrine the court was essentially unanimous. 

64. Youngblood v· Los Angeles County Flood control Dist., 56 Cal. 

2d 603, 15 Cal Rptr. 904, 3(;" P. 2d 840 (1961) (dictum); 

Bauer v. County of Ventura, 45 Cal. 2d 276 289 P.2d 1 

(1955); Ward Concrete Co v. Los Angeles County Flood Control 

Dist. 149 Cal. App ?d 840 309 P.2d 546 (2d Dist. 1957); 

Veteran's Welfare Board v. Ockland. 74 Cal App. 2d 818, 

169 P.2d 1000 (1st Dist. 1916) Although some of the cases 

intimate that the rule is limited to instances of damage 

resulting from defective design or construction, the Bauer 

case, supra, squarely holds that it obtains also with 

respect to a defectively conceived plan of maintenance and 

operation as distinguished from routine neglig~nce in carry­

ing out an othenvise proper plan. 

65.. House v. Los Angeles County Flood control Dist., 25 Cal. 2d 



384., 153 P2d 950. 953 (1944). The problem of inverse 

liability for deliberate destruction of private property in 

the kinds of situations referred to by the court is discussed 

in Van Alstyne, Statutory M:ldification of Inverse Condemna­

tion, Deliberately Inflicted Injury or Destruction. 20 

Stan L Rev. 617 (1968). 

66. See Archer v. City of Los Angeles 19 Cal. 2d 19, 119 P. 2d 

1 (1941); San Gabriel valley Country Club v. County of Los 

Angeles, 182 Cal. 392,. 188 P. 554 (1920); Kambish v. Santa 

Clara Valley Water Conservation Dist., 185 Cal. App. 2d 

107, 8 Cal. Rptr, 215 (1st Dist. 1960). 

67. See, e.g. Youngblood v. Los Angeles County Flood Control 

Dist. supra note 64 at , 15 Cal. Rptr. at 906, 364 P. 2d 

at 842, "... if a property owner would have no cause of 

action against a private citizen on the same facts. he can 

have no claim for compensation against the state under sec-

tion 14 of article I Accord, Bauer v. County of 

Ventura 45 Cal 2d 276 282-83., 289 P,2d 1, 5 (1955). 

68. Albers v. County of LOA Angeles, 62 Cal. 2d 250. 42 

Cal Rptr. 89, 95-96 398 P.2d 129 135-36 (1965). For a 

recent application of the 'legal right' approach, see Joslin 

v. Marin Municipal Water Dist, 67 Cal 2d 

Rptr. 377 (1967). 

60 Cal 

69 .' San Gabriel Va lley Country Club v. County of Los Angeles, 



182 Calo 392 18C P 554 (1920)0 

70. Gray v. Reclamation Dist. No. 1500 .. 174 Cal. 622 163 P 

1024 (1917) (alternative ground); Lamb v Reclamation Dist. 

No. 108 73 Cal 125. 14 P. 625 (1887) (alternate ground). 

71. Archer v. City of Los Angeles 19 cal. 2d 19. 119 P.2d 1 

(1941) . 

72. Albers Vo County of Los l'.ngeles. supra note 68, at . 42 

cal Rptr .. at 95 398 P.2d at 135. 

73 Ido at 42 Cal. Rptr. at 96 n. 3., 398 P.2d at 136 n.3 

74. See, generally, W. Prosser. Torts 506-44 (3d ed. 1964). The 

court in Albers found it unnecessary to consider whether lia­

bility without fault could be supported by private law prin­

ciples as applied to the facts before it. 

75. See, e,g., Beckley v Reclamation Board. 205 Cal. App 2d 

734, 23 Cal. Rptr. 428 (3d Dist. 1962) (alternate holding). 

76, Horton v. Goodenough 184 Cal. 451 194 P. 34 (1920). 

77. Clement v. State Reclamation Board 35 Cal 2d 628 220 P. 

2d 897 (1950), Elliott v. Los Angeles County 183 Cal 472, 

191 P. 899 (1920), Smith v. City of Los Angeles .. 66 Cal. 

App. 2d 562. 153 p 2d 69 (2d Dist 1944). 

78. Bauer v. county of Ventura, 45 Cal 2d 276, 289 P.2d 1 (1955); 

House v. Los Angeles County Flood Control Dist., 25 cal 2d 

384, 153 p.2d 950 (1944); G:tanone v. County of Los Angeles. 

231 Cal. App. 2d 629 .. 42 CaL Rptr. 34 (2d Dist. 1965) (alter­

nate holding) . 



79. See, generally, K::;ndelker, Inverse Condemnation, The Con­

stitutional Limits of Public Responsibility, 1966 wis. L. 

Rev. 3. 

80. See Bauer v. County of Ventura, supra note 78 at 282-83, 289 

P.2d at 5, Section 14 of article I however, is designed 

not to create new causes of action but only to give the pri­

vate property owner a remedy he would not otherwise have 

against the state for the unlawful disposssession,destruc-

tion or damage of his property. . . The effect of section 

14 is to waive the immunity of the state where property 

is taken or damaged for public purposes. ' 

81. See,~., Granone Vo County of Los Angeles, 231 Cal App. 

2d 629 42 Cal. Rptro 34 (2d Dist. 1965} (liability affirmed 

on alternate grounos of inverse condemnation, nuisance and 

statutory liability for dangerous condition of public propert~. 

82. See Bauer v. county of Ventura supra note 80; Glanone v. 

County of Los Angeles supra note 81. 

83. Albers v. County of Los Angeles, 62 Cal. 2d 250. 42 Cal. 

Rptr. 89, 95, 398 P.2d 129, 135 (1965}. 

84. Judicial abrogation of sovereign immunity had taken place 

only 4 years prior to the Albers decision. See Muskopf v. 

Corning Hospital Dist., 55 Cal. 2d 211 11 Cal. Rptr. 89, 

359 P.2d 457 (1961}. 

85. California Tort ClaiRs Act of 1963 cal Gov',t Code 810-

95.8 (West 1966); A. Van Alstyne, California Government Tort 

Liability (1964). 



86. ~,Bauer v. County 0.( Ventura, supra note 80 (neglig-ellt 

improvement of drainage ditch by raising of bank); Granone v. 

County of Los Angeles, supra note 81 (negligently designed 

culverts). 

87. See Cal. Gov't Code § 830.6 (west lS66), exon~rating public 

entities from lidbility for injuries caused by defective 

plan or design of public improvements if the design or plan 

could reasonably have been approved by responsible public 

officials. This immunity has been given a broad interpreta­

tion. Cabell. v. State of California, 67 Cal. 2d 60 Cal. 

Rptr. 476,430 P.2d 34 (1967); Becker v. Johnston, 67 Cal. 

2d 60 Cal. Rptr. 485, 430 P.2d 43 (1967). See Note, Sovereign 

Liability for Defective or Dangerous Plan or Design -- Cal­

ifornia Government Code Sectior, 830.6, 19 Hastings L. J. 584 

(1968) . 

88. See, generally, David, Municipal Tort Liability in Cdlifornia 

-- PaEt IV, 7 S0. Cal. L. Rev. 295 (1934). 

89. Womar v. City of Long Beach, 45 Cal. App. 2d 643, 114 P.2d 

704 (2d Dist. 1941). 

90. Keys v. Romley, 64 Cal. 2d 396, • 50 Cal. Rptr.273. 275, 

412 P.2d 529, 531 (1966) See Tiffany, Real Property, 740 

(3d ed. 1939); Restatene:lt, Torts, §846 (1939). 

91. See Kinyon & IwtcClure, Interferences With Surface Waters, 24 

Minn. L. Rev. 891 (1940). 



92. See Keys v. Romley, supra note 90. But see Lampe v. City 

& County of San Francisco, 124 Cal. 546, 57 P. 461, 57 P. 

1001 (1899). 

93. LeBrun v. Richards, 210 Cal. 308, 291 P. 825 (1930); Ogburn 

v. Connor, 46 Cal. 346 (1873). 

94. Archer v. City of Los Angeles, 19 Cal. 2d 19, 119 P.2d 1 

(1941), Shaw v. Town of Sebastopol, 159 Cal. 623, 115 P. 213 

(1911) (dictum); Los Angeles Cemetery Ass'n v. City of 

Los Angeles, 103 Cal. 461, 37 P. 375 (1894) (dictum); Corcoran 

v. Benicia, 96 Cal. 1, 30 P. 798 (1892); Andrew Jergens Co. 

v. City of Los Angeles, 103 Cal. App. 2d 232, 229 P.2d 475 

(2d Dist. 1951). 

95. 64 Cal. 2d 396, 50 Cal. Rptr. 273, 412 P.2d 529 (1966). See 

also, Pagliotti v. Aquistapace, 64 Cal. 2d 873, 50 Cal. Rptr. 

282, 412 P.2d 538 (1966). 

96. Id. at 

97. Id. at 

98. Ibid. 

, 50 Cal. Rptr. at 280, 412 P.2d at 536. 

50 Cal. Rptr. at 281, 412 P.2d at 537. 

99. Conniff v. City & County of San Francisco, 67 Cal. 45, 7 P. 

41 (1885). See also, Stanford v. City & County of San 

Francisco, III Cal. 198, 43 P. 605 (1896), Los Angeles 

Cemetery Ass'n v. City of Los Angeles, 103 Cal. 461, 37 P. 

375 (1894) (dictum). 

100. Inns v. San Juan Unified School Dist., 222 Cal. App. 2d 174, 



34 Cal. Rptr. 903 (3d Dist. 1963); Callens v. County of 

Orange, 129 Cal. App. 2d 255, 276 P.2d 886 (4th Dist. 1954). 

101. Steiger v. City of San Diego, 163 Cal. App. 2d 110, 329 

P.2d 94 (4th Dist. 1958); Andrew Jergens Co. v. City of 

Los Angeles, 103 Cal. App. 2d 232, 229 P.2d 475 (2d Dist. 

1951); Farrell v. City of Ontario, 39 Cal. App. 351, 178 P. 

740 (2d Dist. 1919). 

102. Archer v. City of Los Angeles, 19 Cal. 2d 19, 119 P.2d 1 

(1941). A mere swa1e which serves as a natural route for 

escaping surface waters, but which does not have fixed 

banks and channel bed, is not a watercourse under this 

rule. See Steiger v. City of San Diego, supra note 101; Inns 

v. San Juan Unified SC1100l Dist., supra note 100. 

103. See Pag1iotti v. Aquistapace, 64 Cal. 2d 873, 50 Cal. Rptr. 

282, 412 P.2d 538 (1966) (trial court judgmmt enjoining 

defendant from damming off discharge of surface waters 

from plaintiff's paved parking lot, Where no other feasible 

means of disposal existed, reversed for reconsideration under 

modem"reasonableness" test; dictum s:uggests that same result 

may be found proper on remand after balancing of interests). 

E~rlier cases on analogous facts have generally imposed 

liability. See notes 100-101, supra. 

104. Compare Archer v. City of Los Angeles, supra note 102 at 

26-27, 119 P.2d at 6 ("A California landowner ••. may 



discharge surface waters for ~ reasonable purpose into the 

stream into which they naturally drain without incurring 

liability for damage to lower land caused by the increased 

flow of the stream") (emphasis added) with Inns v. San 

Juan Unified School Dist., supra note 100 (district held 

inversely liable for discharge of surface waters into swale 

througa 28 inch concrete pipe). In other states, inverse 

liability has been imposed in similar fact situations with­

out regard for fault. See, e.g., Lucas v. Carney, 167 Ohio 

St. 416, 149 N.E.2d 238 (1958); Snyder v. Platte Valley 

Public Power & Irrigation Dist., 144 Neb. 308, 13 N.W.2d 160, 

160 A.L.R. 11)4 (1944). 

105. See O'Hara v. Los Angeles County Flood Control Dist., 19 

CaL 2d 61, , 119 P.2d 23, 24 (1941): "In the present 

case o .. the plaintiffs would "ave a cause c:faction 

against a private person Wi10 obstructed the flow of surface 

waters from their land in tile manner have alleged. A 

governmental agency, however, in constructing public im­

provements such as streets and aighways, may validly exer­

cise its 'police power' to obstruct the flow of surface 

waters not running in a natural channel without making 

compensation for the resulting damage . . •• The defendant 

therefore is under no oiJligation to compensate for the 

damage caused by the obstruction." To the same effect, see 



Callens v. County of Orange, 129 Cal. App. 2d 255, 276 P. 

2d 886 (1954) (dictum). As noted above, text supra ac­

companying notes 57-65, the police power rationale has 

been substantially modified by decisions subsequent to 

O'Hara. 

106. See, e.g., Lampe v. City & County of San Francisco, 124 

Cal. 546, 57 P. 461, 1001 (1899). The question whether 

street improv6nents represent a sufficiently urgent public 

interest to justify inroads upon the constitutional guaran­

tee of just compensation for "damage" to private property 

appears not to have Leen fully considered in any of the 

suz-face \~ater decisions. But see Milhous v. State High­

way Dept., 191 S.C. 33, 8 S.E.2d 852 (1940) (constitutional 

property interest prevails without regard for private 

liability rules, thus requiring helding of state liability 

for obstructing surface waters D0twithstanding "common 

enemy" rule under vlhich priVette obstruction would be 

nonactionable). Loss of direct access, however -- an 

intangible detriment often f&r less damaging than flood­

ing -- is regarded as compensable v,'hen caused by street 

improvements. See Bacich v. Board of Control, 23 Cal. 2d 

343, 144 P.2d 818 (1943). 

107. Corcoran v. City of Benici~, 96 Cal. 1, 30 P. 798 (1892); 

Dick v. City of Los Angeles, 34 Cal. App. 724, 168 P. 703 

(2d Dist. ~_ 917) (dictum). See also, \'Jomar v . City of Long 



Beach, 45 Cal. App. 2d 643, 114 P.2d 704 (2d Dist. 1941) 

(semble). Surface waters flowing in a natural or artificial 

channel, however, canr.ot be obstructed with impunity where 

the result is to cast them upon lands which normally would 

not have received them. Ne\;1Illan v. City of Alhambra, 179 

Cal. 42, 175 P. 414 (1918); Larabee v. Town of Cloverdale. 

131 Cal. 96, 63 P. 143 (1900); Conniff v. City & County 

of San Francisco, 67 Cal. 45, 7 P. 41 (1885); Weisshand 

v. City of Petaluma, 37 Cal. App. 296. 174 P. 955 (3d 

Dist. 1918). 

108. The opinion in O'Hara, supra note 105, for example, intimates 

that construction of public improvements along a stream 

"for purposes of flood control is . . . essential to the 

public health and safety" and for that reason outweighs 

the private property interest at stake. The Corcoran case, 

supra note 107, suggests that th~ interest of a landowner 

below official street grade is subordinate to the public 

interest in grading anc' paving at grade, since any tem­

porary injury due to impounding of surface waters may be 

alleviated by bringing the adjoining property up to 

grade. To the same effect, see Dick v. City of Los 

Angeles, 34 CaL App. 724, 168 P. 703 (2d Dist. 1917). 

Compare Stanford v. City & County of San Francisco, III 

Cal. 198, 43 P. 605 (1896) (inverse liability affirmed 



for injury due to flooding of property above street grade 

as a result of street improvements; Corcoran distinguished 

as a case where owner assumed the risk of flooding by 

building below grade.) 

109. See Keys v. Romley, supra note 95, and accompanying text. 

The modified civil law rule adopted in Keys has been 

treated as applicable to inverse condemnation actions 

based on alleged damage from interference with surface 

waters. Burrows v. State of California, 260 Cal. App. 2d 

• 66 Cal. Rptr. 868 (1968) (holding. under Keys, that 

burden of pleading and proof that plaintiff lower owner 

unreasonably failed to take precautions to avoid or re­

duce injury is upon the defendant state as upper owner). 

110. Clement v. State Reclamation Board, 35 Cal. 2d 628. 

220 P.2d 897, 901-02 (1950). 

Ill. ~ See also, San Gabriel Valley Country Club v. county 

of Los Angeles. 182 Cal. 392. 188 P.554 (1920); Lamb 

v. Reclamation Dist. No. 108, 73 Cal. 125. 14 P. 625 (1887). 

The common enemy rule, first announced in California in 

Lamb. supra, was originally developed in English cases. 

See Rex v. Commissioners, 8 B.& C. 355, 108 Eng. Rep. 

1075 (K.B. 1828). (construction of groins by sewer com­

missioners to prevent erosion from ocean held privileged 

as protective measure against the "common enemy"). 



112. Tiffany, Real Property, § 740 (3d ed. 1939). 

113. Clement v. State Reclamation Board, supra note 110; 

Beckley v. Reclama'cion Board, 205 Cal. App. 2d 734, 23 

Cal. Rptr. 428 (3d Dist. 1962); Weck v. Los Angeles 

County Flood Control Dist., 80 Cal. App. 2d 182, 181 P.2d 

935 (2d Dist. }.947). See also, Natural Soda Produ::ts Co. 

v. City of Los Angeles, 23 Cal. 2d 193, 143 P.2d 12 (1943); 

1 Wei!, Nater Rights in the Western States, § 60, p. 59 (3d 

ed. 1911). 

114. San Gabriel Valley COU:1try Club v. County of Los An:Jeles, 

supra note Ill, at , 188 P. at 558. 

115. Jaclcson v. United States, 230 U.S. 1 (1913), cited with 

approval in Gra~' v. Reclamation Dist. No. 1500, 174 

Cal. 622, 163 P. 1024 (1917). 

116. Week v. Los Angeles County Flood Control Dist., 80 Cal. 

App. 2d 182, 181 P.2d 935 (2d Dist. 1947); Janssen v. County 

of Los Angeles, 50 Cal. App. 2d 45, 123 P.2d 122 (2d Dist 

1942). Cf. united States v. Sponenbarger, 308 U.S. 256 

(1939) • 

117. Youngblood v. Los Angeles County Flood Control Dist., 56 Cal. 

2d 603, 15 Cal. Rptr. 904, 364 P.2d 840 (1961). 

118. Los Angeles cemrtery Ass'n v. City of Los Angeles, 103 Cal. 

461, 37 P. 375 (1894) (no liability for damage resulting 

from inadequacy of culvert to drain waters from extraor­

dinary and unforeseeable flood). 



119. Bouse v. Los Angeles County Flood Control Dist., 25 Cal. 

2d 384, 153 P.2d 950 (1944). The rule as to private owners 

is similar. See, e.g., Weinberg Co. v. Bixby, 185 cal. 

87, 97, 196 P. 25, 30 (1921): "If the defendants merely fend 

the intruding [flood] waters from their own premises in 

A reasonable and prudent manner, they cannot be held 

responsible for the action of the stream in depositing 

more silt and debris either in the channel or on adjacent 

lands below than would have been done had it been permitted 

to spread over defendants' lands." (Emphasis added.) 

120. Beckley v. Reclamation Board, 205 Cal. App. 2d 734, 23 

Cal. Rptr. 428 (3d Dist. 1962). Cf. Keys v. Remley, 64 

Cal. 2d 396, 50 Cal. Rptr. 273, 412 P.2d 529 (1966)r 

United States v. Sponenbarger, supra note 116. 

121. See Rose v. State of California, 19 Cal. 2d 713. 730, 123 

P.2d 505. 515 (1942) (dictum). Cf. Van Alstyne, Statutory 

Modification of Inverse Condemnation: Deliberately Inflicted 

Injury or Destruction, 20 Stan. L. Rev. 617, 619-23 (1968) 

(denial destruction to prevent conflagration). 

122. Beckley v. Reclamation Board, supra note 120, at 

23 Cal. Rptr. at 440. 

123. Clement v. State Reclamation Board, 35 Cal. 2d 628, 220 

P.2d 897 (1950). 

124. Youngblood v. Los Angeles County Flood Control Dist.,56 

Cal. 2d 603, 15 Cal. Rptr. 904, 364 P.2d 840 (1961) 



(dictum); Bauer v. County of Ventura, 45 Cal. 2d 276. 

289 P.2d 1 (1955); House v. Los Angeles County Flood Con­

trol Dist .• 25 Cal. 2d 384, 153 P.2d 950 (1944); Granone 

v. County of Los Ar..geles. 231 Cal. App. 2d 629, 42 Cal. 

Rptr. 34 (2d Dist. 1965); Weck v. Los Angeles County Flood 

Control Dist •• 80 Cal. App. 2d 182, 181 P.2d 935 (2d Dist. 

1947) (dictum). Although inverse liability can be based 

upon a negligentijconceived plan of maintenance or opera­

tion of a public improvement, see Bauer v. County of 

Ventura. SUpla. ordinary negligence in the course of rou­

tine operations will support only a possible tort recovery. 

See Kambish v. Santa Clara Valley Water Conservation Dist •• 

185 Cal. App. 2d 107, 8 Cal. Rptr. 215 (1st Dist. 1960); 

Hayashi v. Alameda County Flood Control and water Con­

servation Dist., 167 Cal. App. 2d 584, 334 P.2d 1048 (1st 

Dist. 1959); Smith v. East Bay Municipal utility Dist., 

122 Cal. App. 2d 613. 265 P.2d 610 (1st Dist. 1954). 

125. Compare Clement v. State Reclamation Board. 35 Cal. 2d 628. 

, 220 P.2d 897, 909-11 (1950) (Carter. J., dissenting) 

~ San Gabriel Valley Country Club v. County of Los 

Angeles. 182 Cal. 392, 188 P. 554 (920). See also, House 

v. Los Angeles County Flood Control Dist., supxa note 119. 

at , 153 P.2d at 957 (Traynor, J., concurring). 

126. Compare Archer v. City of Los Angeles. 19 Cal. 2d 19, 



119 P.2d 1, 6 (1941) ("evidence • • . shows clearly that 

the storm drains constructed by defendants either followed 

the channel of natural streams or discharged into 

the creek surface waters which would naturally drain into 

it") with Clement v. State Reclamation Board. supra note 

125, at , 220 P.2d at 905 ("applicability of conunon 

enemy doctrine • • . is set forth in Archer • • .") .!m!L. 

Beckley v. Reclamation Board, 250 Cal. App. 2d 734, , 

23 Cal. Rptr. 428. 437 (3d Dist. 1962). (" In . • . Archer 

• no one was preventing plaintiff . . . from protect­

ing his lands from floods" under the common enemy rule). 

127. See Beckley v. Reclamation Board, supra note 126. at 

23 Cal. Rptr. at 439-40. 

128. Ibid. 

129. See Conunent. California Flood Control projects and the Com­

mon Enemy Doctrine. 3 Stan. L. Rev. 361. 364-66 (1951). 

Cf. Keys v. Remley. 64 Cal. 2d 396, 50 Cal. Rptr. 273. 412 

P.2d 529 (1966). 

130. " • by a watercourse is not meant the gathering of er-

rant water while passing through a low depression. swale, 

or gully, but a stream in the real sense, with a definite 

channel with bed and banks, within which it flows at those 

times when the streams of the region habitually flow." 

Horton v. Goodenough. 184 Cal. 451, 453. 194 P. 34, 35 



(1920). Compare Inns v. San Juan Unified School Dist., 

222 Cal. App. 2d 174, 34 Cal. Rptr. 903 (3d Dist. 1963) 

(swale through which surface water normally drained held not 

a watercourse). 

131. See Green v. Swift, 47 Cal. 536 (1874). 

132. Causation often presents difficult problems of proof. See, 

~., Youngb~ood v. Los Angeles County Flood Control 

Dist., 56 Cal. 2d 603. 15 Cal. Rptr. 904, 364 P.2d 840 

(196l)~ Stone v. Los Angeles County Flood Control Dist., 

81 Cal. App. 2d 902. 185 P.2d 396 (2d Dist. 1947). 

133. Most of the important California decisions are reviewed 

in Beckley v. Reclamation Board, 205 Cal. App. 2d 734, 23 

Cal. Rptr. 428 (3d Dist. 1962). 

134. Youngblood v. Los Angeles County Flood Control Dist., supra 

note 132, at , 15 Cal. Rptr. at 905, 364 P.2d at 841 

(dictum); Pacific Seaside Home for Children v. Newbert 

Protection Dist., 190 Cal. 544, 213 P. 967 (1923): Elliott 

v. Los Angeles County, 183 Cal. 472. 191 P. 899 (1920). 

See also, Ghiozzi v. City of South San Francisco, 72 Cal. 

App. 2d 472, 164 P.2d 902 (1st Dist. 1946)(dictum). 

135. Clement v. State Reclamation Board, 35 Cal. 2d 628. 

220 P.2d 897. 903 (1950). See also. Smith v. City of 

Los Angeles; 66 Cal. App. 2d 562, 153 P.2d 69 (2d Dist. 

1944). Cases in other states are generally in accord. 

, 



See, e.g., Lage v. Pottawattamie County, 232 Iowa 944, 

5 N.W.2d 161 (~942); Armbruster v. Stanton-Pilger Drainage 

Dist., 169 11Gb. 594, 100 N. W. 2d 781 (1960). 

136. Clement v. State Recl~~ation Board, supra note 135. at 638, 

220 P.2d at 903 (state I'l,-y not "without liability tear out 

a man-ma::£ flood p);otection that has existed for sixty-blO 

years to the lends of plaintiff upon ,"hich substantial 

sums have been e:r!,'cndej in rc~li,-nce UpCil the continuance 

of the protection:') 

137. See Be::kley v. Reclamation Boa:o::C:, supra note 133. at ----
23 Cal. Rpb:. at 439-'~G. 

138. Smith v. Ci'~y ,TO: I,:'8 1'll.:g"O.1.C3. 66 Cal. App. 2d 562, 

153 P.2d 69, 78 :2d D;_st. :.94~J: " •.. simply because 

the dist:o:::'ct cC:1::>t:o::uct-.c:d the c"J~es in question for the 

purpose of flo0d c~m-:::n)l does not make it immune from 

liability for Gc·,:-.aqe inflic·:-.c:l thereby upon the plaintiff. 

There was here no c!l'.€l:ge:lCY requiring split-second action." 

139. See, e,!LJ R"dc1 v. Joos h".gelc3 County, 118 Cal. 281. 50 

P. 400 (l897); ('('cr.kin.':: v. City of Petaluma, 112 Cal. 306. 

44 P. 570 (1896). 1'1 litigation g;:owing out of the great 

Feather River flood of Dece;nber 1955, the state was ad-

judged JJable upc·n the l'asis of ambiguous findings of 

fact that a levee on the v!est side of the Feather River. 

in the plannir.g and design of .... ·hieh the state had 



"participated", had "caused waters of the Feather River 

to be diverted onto Plaintiffs' property east of the 

Feather River and thus caused harm to Plaintiffs' property." 

Pedrozo v. State of California, Superior Court, Butte 

County, No. 41265, Findings of Fact and Conclusions of 

Law, par. 4 ( Janua:-:~' 30, J967). 

140. Artificial and natural K:ltercourses are treated alike 

in the obstruction cas""s, apparently without regard for 

the length of e:dstence of tl:e artificial channel. See, 

~, Larabee v. Town of Cloverdale, 131 Cal. 96, 63 P. 

143 (1900). Newman v. City of Alhambra, 179 Cal. 42, 175 

P. 414 (1918); Cf,_ Bauer. v. County of Ventura, 45 Cal. 

2d 276, 289 P.2d 1 (1955). S8e also, notes 113, 136, supra. 

141. See, ~., Youngblcod v. Los ~~geles County Flood Control 

Dist., 56 Cal. 2d 603, 15 Cal. Rptr. 904, 364 P.2d 840 

(1961) (dictum recogn;_zing li nhili ty without fault for 

diversion of stream ~taters, but intimating that in other 

cases, including ubstructions of wa-tercourses, fault is 

required); Bec]~l€y v. Reclamation Board, supra note 133 

(complaint held sufficient to state cause of action on 

ground of diversion, uithout fault, and alternately a 

cause fer negligent obstruction of stream waters). 

142. United States v. K1l,nsas City Life Ins. co., 339 U.S. 799 

(1950); United States v. Dic:dnson, 331 u.S. 745 (l947); 



Jacobs v. United States, 290 U.S. 13 (1933); Cotton Land Co. 

v. United States. 75 F. Supp. 232 (ct. Cl. 1948); Brazos 

River Authority v. City of Graham, 163 Tex. 167. 354 S.W. 

2d 99 (1962). 

143. Dugan v. Rank, 372 U.S. 609 (1963); United States v. Gerlach 

Live Stock Co., 339 U.S. 725 (1950). But see Joslin v. 

Marin Municipal Water Di~t., 67 Cal. 2d 

377. 429 P.2d 889 (1967). 

• 60 Cal. Rptr. 

144. Bauer v. County of Ventura, 45 Cal. 2d 276, 289 P.2d 1 

(1955) (negligent plan of maintenance of drainage ditch 

which contemplated deposit and non-removal of stumps. 

debris, and intersecting pipe which obstructed flow of 

water, held actionable on inverse theory). See. to the 

same effect. Baum v. County of Scotts Bluff. 169 Neb. 

816. 101 N.W.2d 455 (1960). 

145. Larabee v. Town of Cloverdale. 131 cal. 96, 63 P. 143 

(1900); Richardson v. City of Zureka, 96 Cal. 443. 31 P. 

458 (1892); Jefferis v. City of Monterey Park. 14 Cal. 

App. 2d 113, 57 P.2d 1374 (2d Dist. 1936); White v. City 

of Santa Monica, 114 Cal. App. 330, 299 P. 819 (2d Dist. 

1931). Cases in other states are generally in accord. 

See, e.g •• Renninger v. State, 70 Idaho 170, 213 P.2d 

911 (1950). 

146. Granone v. County of Los Angeles, 231 Cal. A.p. 2d 629, 42 



Cal. Rptr. 34 (2d Dist. 1965); Weisshand v. City of 

Petaluma, 37 Cal. App. 296, 174 P. 955 (3d Dist. 1918). 

147. Compare Hayashi v. Alameda County Flood Control and Water 

Conservation Dist., 167 Cal. App. 2d 584, 334 P.2d 1048 

(1st Dist. 1959) (tort but not inverse liability for 

routine negligence in failing to clear debris) with 

Bauer v. County of Ventura, 45 Cal. 2d 276, 289 P.2d 1 

(1955) (inverse liability obtains for defective plan which 

includes retention of debris). 

148. See Beckley v. Reclamation Board, 205 Cal. App. 2d 734, 

23 Cal. Rptr. 428 (3d Dist. 1962) (both theories held 

availabie under facts). 

149. Ibid. See also, Granone v. County of Los Angeles, supra 

note 146; Pedrozo v. State of California, supra note 

139 (ambiguous findings). 

150. Crivelli v. State of California, Del Norte County Superior 

Court, No. 9142, Findings of Fact and Conclusions of Law, 

par. II (August 4, 1966). 

151. Id. at par. V. Public improvement design standards are not 

required to provide adequate capacity or str;ngth for storms 

of unforeseeable magnitude. Los Angeles Cemetery Ass'n 

v. City of Los Angeles, 103 Cal. 461, 37 P. 375 (1894). 

See notes 33-35, supra. 

152. See Archer v. City of Los Angeles, 19 Cal. 2d 19, 119 P.2d 



1 (1941); San Gabriel Valley Country Club v. County of 

Los Angeles, 182 Cal. 392, 188 P. 554 (1920). Although 

dictum in San Crobricl Valley Country Club suggesmthat 

nonliability attends an increase in both volume and velo­

city of downstre&m flQl.\", the actual holding in both that 

case and in Ar£her is limited to damage resulting from 

increased volume onl~. This result may thus be consis­

tent with the "common enemy" rule, under which individual 

efforts to stave off flood vlaters may increase downstream 

volume without incurring liability. The potential erosive 

effect of increalO.ed velocity, how<:ver. creates a hazard 

of greater destructive impil.ct and possibly permanent de­

vastation. Neither decision, it is submitted, should 

necessarily be taken as authoritative in the latter type 

of case. 

153. House v. Los Angeles Coun':y Flood Control Dist., 25 Cal. 

2d 384, 153 P.2d 950 (1944). 

154. See, e.g., Tyler v. Tehama County, 109 Cal. 618, 42 P. 240 

(1895) (diversion of current by bridge abutment resulting 

in downstream erosion). Cf. Green v. Swift, 47 Cal. 536 

(1874) (not a "taking" under pre-1879 constitution). Cases 

in other states generally sustain inverse liability with­

out fault ill such cases. See, Sh!l., Dickinson v. City of 

Minden, 130 So.2d 160 (La. 1961); Tomasek v. State, 196 



Ore. 120, 248 P.2d 703 (1952); Morrison v. Clackamas 

County, 141 Ore. 564, 18 P.2d 814 (1933); Conger v. Pierce 

County, 116 Wash. 27, 198 P. 377 (1921). 

155. Beckley v. Reclamation Board, supra note 148; Granone v. 

County of Los Angeles, supra note 146. 

156. Ambrosini v. A1isa1 Sanitary Dist., 154 Cal. App. 2d 720, 

317 P.2d 33 (1st Dist. 1957) (alternate ground). See 

also, Mulloy v. Sharp Park Sanitary Dist., 164 Cal. App. 

2d 438, 330 P.2d 441 (1st Dist. 1958) (semble). 

157. See Southern Pacific Co. v. City of Los Angeles, 5 Cal. 2d 

545, 55 P.2d 847 (1936) (break in aquaduct; rule recognized 

but held inapplicable on facts). See notes 33-35, supra. 

158. Powers Farms v. Consolidated Irrigation Dist., 19 Cal. 2d 

123, 126, 119 P.2d 717, 720 (1941) (dictum); Lourence v. 

West Side Irrigation Dist., 233 Cal. App. 2d 532, 43 Cal. 

Rptr. 889 (1st Dist. 1965); Hume v. Fresno Irrigation Dist., 

21 Cal. App. 2d 348, 69 P.2d 481 (4th Dist. 1937); Ketcham 

v. Modesto Irrigation Dist., 135 Cal. App. 180, 26 F.2d 876 

(3d Dist. 1933). 

159. Tormey v. Anderson-Cottonwood Irrigation Dist., 53 Cal. 

App. 559, 568, 200 P. 814, 818 (3d Dist. 1921) (opinion 

of Supreme Court on denial of hearing). 

160. Ibid. This statement is quoted approvingly in the recent 

case of Albers v. County of Los Angeles, 62 Cal. 2d 250, 



42 Cal. Rptr. 89. 398 P.2d 129 (1965). 

161. Curci v. Palo Verde Irrigation Dist., 69 Cal. App. 2d 583, 

159 P.2d 674 (4th Dist. 1955). See also, Southern Pacific 

Co. v. City of Los &,ge1es, 5 Cal. 2d 545, 55 P.2d 847 

(1936) (break in aqu<:duct caused by storm which was fore­

seeable) • 

162. L.R. 3 H.L. 330, 37 L.J.Ex. 161 (1868). See Bohlen, The 

Rule in Ryla~ds v. FletC3er, 59 U. Pa. L. Rev. 298, 373, 

423 (19H). 

163. Water seepage problems have been regarded as within the 

Rylande doctrine in cert.2.in j'lrisdictions. See, e.g., Union 

Pacific R.R. v. Vale, Oregon, Irrigation Dist., 253 F. Supp. 

251 (D. Ore. 1966). 

164. Clark v. DiP::ima, 241 Cal. App. 2d 823, 51 Cal. Rptr. 49 (5th 

Dist. 1966) (w,~.ter escaping from break in irrigation ditch); 

Curci v. Palo Verde Irrigation Dist., supra note 161 (sudden 

escape of wat'~r from irrigation ditch); Guy F. Atkinson Co • 

. v. Merritt, Chap:ucm & Scott Corp., 123 F. Supp. 720 (N.D. 

Calif. 1954). (collapse of cofferdams). The Rylands doc­

trine has been denied application to a cace of water es­

caping from a private res e.!'vo ir • Sutliff v. Sweetwater 

Water Co., 182 Cal. 34, 186 P. 766 (1920). But see Rozewski 

v. Simpson, 9 Cal. 2d 515, 71 P.2d 72 (1937), suggesting 

that the application of Rylands to some kinds of escaping 
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water cases may be an open question. Liability without fault 

has been accepted in California decisions dealing with certain 

types of ultra-hazardous activities. See, ~, Luthringer 

v. Moore, 13 Cal. 2d 489, 190 P.2d 1 (1948), 37 Calif. L. 

Rev. 269 (1949). 

165. See Clark v. DiPrima, supra note 164. 

166. See cases cited supra. note 158. 

167. See, ~ Fredericks v. Fredericks, 108 Cal. App. 2d 242, 

238 P.2d 643 (3d Dist. 1951); Nelson v. Robinson, 47 Cal. 

App. 2d 520, 118 P.2d 350 (3d Dist. 1941); Kall v. Carrut­

hers, 59 Cal. App. 555, 211 P. 43 (3d Dist. 1922). Cf. 

Nola v. Orlando, 119 Cal. A~p. 518, 6 P.2d 984 (1st Dist. 

1932). Nuisance liability is a long-recognized exception 

to the doctrine of governmental tort ~unity in California. 

See, ~. Ambrosini v. Alisal Sanitary Dist., 154 Cal. 

App. 2d 720, 317 P.2d 33 (1st Dist. 1957). It evolved 

principally from decisions grounded on inverse condemna­

tion. See A. Van Alstyne, A Study Relating to Sovereign 

]mmunity, in 5 Calif. Law Revision Comm'n, Reports, Re­

commendations & Studies I, 225-30 (1963). Because of 

its inherent ambiguity, see W. Prosser, Torts 592 (3d ed. 

1964), it has been frequently relied upon as a convenient 

basis for imposing liability without regard for fault. 

See Comment, 37 Calif. L. Rev. 269. 270 n. 7 (1949). 
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168. See U.S. Dept. Agric., Water: The Yearbook of 

Agriculture 311 (1955). 

169. See Curci v. Palo Verde Irrigation Dist., 69 Cal. App. 

2d 583, , 159 P.2d 674, 676 (4th Dist. 1945): "An 

examination of the foregoing cases lincluding Powers, ~, 

and Ketcham, supra note 158] show that in the majority 

of them the landowner sought recovery for damages caused by 

seepage from canals constructed through porous soil that 

did not confine and hold water • • • • Although the 

canal was constructed carefully and according to specifi­

cations this has been referred to as improper designing or 

improper planning which would make the irrigation district 

liable for damage. In some cases it is pointed out that 

this seepage of water may be prevented easily by puddling 

the canal with clay, by the use of oil on the banks and 

bottom, or by other simple meaHs." See also, To:oney v. 

Anderson-Cottonwood Irrigation Dist., 53 Cal. App. 559, 

200 P. 814 (3d Dist. 1921). 

170. See Calif. Water Code 12627.3 (West Supp. 1965): "It 

is declared to be the policy of treState that the costs 

of solution of seepage and erosion problems which arise 

or will a rise by reason of construction and operation of 

water projects should be borne by the project." 



171. Curci v. Palo Verde l:;:riga~ion Dist.. supra note 169. 

But see Boitano v. Snohomish County, 11 Wash. 2d 664, 120 P. 

2d 490 (1941) (unexpected opening of underground spring in 

course of gravel operations, with resultant necessity for 

drainage; county held inversely liable without fault where 

excess waters were direct~d over plaintiff's property). 

172. 66 Cal. 492, 6 Pac. :17 (1885). 

173. ~ at 50S, 6 P. at 3~5. 

174. A recent st~dent note, 13 U.C.L.A.L. Rev. 871, 872, n. 

10 (1966), has c1assif:'_c:d Recrdon as "dL~tum". This anal­

ysis ignores ':11e reasoning of the court's unanimous opinion, 

as summarized in thG text, ~"2' Moreover, subsequent 

decisions of ·;-.he S\'.p~·e.'1le C::>u.rt have explicitly treated 

Reardon as a n01d5_1·g cn the point here being discussed. 

See, ~.' Tonney v. l.nderson-"Co-t:tonwood Irrigation Dist., 

53 Cal. App. 559, 568. 200 P. 811, 818 (3d Dist. 1921) 

(opinion of St:prelue Co:,c·~ on der.icl of hearing). 

175. See, ~., City of A.'~12nta v. KCI'.:lY, 83 Ga. App. 823, 64 

S.E.2d 912 (1951) (house col1apf;"d into trench for fire 

communica·cicns); Bre-i-cz v. City of St. Paul, 256 Minn. 525. 

99 N.W.2d 456 (1959) (gu1.I:,'ing ?nd erosion due to loss of 

support after street gr~de lowered); Great Northern Ry. v. 

State, 102 Wash. 348, 173 P. 40 (1918) (slides and earth 

deposits resulting from uphill blc.sting and road work). 



, . 

See, generally, 2. p. Nichols, Eminent Domain §6.4432 [2]. 

pp. 508-19 (rev. 3d ed. 1963). A contrary view is often 

taken in states limiting inverse compensation to "takings". 

See, ~., Hoene v. City of Milwaukee, 17 wis. 2d 209, 

116 N.W.2d 112 (1962) (damage to foundation of building 

due to inadequately constructed highway unable to sustain 

heavy traffic); Wisconsin Power & Light Co. v. Columbia 

County. 3 Wis.2d 1, 87 N.W.2d 279 (1958) (displacement of 

soil as result of deposi~ of heavy fill material caused 

twisting and destruction of transmission tower). Cf. 

Boston Edison Co. v. Campanella & Cardi Construction Co., 

272 F. 2d 430 (1st cir. 1959) (damage to transmission towers 

due to displaca~ent of soil by highway embankment held not 

a "taking" but possibly subject to statutory liability) 

(dictum) . 

176. Hinckley v. city of: Seattle, 74 Nash. 10J., l32,.i P. 855 

(1913). See also, CO!lU1lomlealth, Dept. of Highways v. 

Widner, 388 S. W. 2d 583 (!::y. 1963) (destruction of home in 

landslide caused by removal of lateral support in course 

of downhill road project held compensable without proof 

of negligence); City of Newport v. Rosing, 319 S.W.2d 852 

(Ky. 1958) (similar facts and holding). 

177. See, ~, Tyler v. County of Tehama, 109 Cal. 618, 42 P. 

240 (1895); Tormey v. Anderson-Cottonwood Irrigation Dist., 



supra note 169: See also, Powers Farms v. Consolidated 

Irrigation Dist., 19 Cal. 2d 123, 119 P.2d 717 (1941) 

(dictum) . 

178. Porter v. City of Los Angeles, 182 Cal. 515, 189 P. 105 

(1920). Although this opinion is concerned primarily with 

an issue of the statute of limitations, its substantive 

aspects have been regarded in subsequent decisions as 

authoritative ,'lith respect to issues of liability. See 

Los Ang . .eles County Flood Control Dist. v. Southern Califor-

nia Bldg. & Lea n Ass n, 188 Cal. App. 2d 850, , 10 Cal. 

Rptr. 811, 813 (2d Dist. 1961). See also, Marin Munici­

pal Water Dist. v. Northwestern Pacific R. Co.. 253 Cal. 

App. 2d , 61 Cal. Rptr, 520, 526 (1st Dist. 1967). 

179. Albers v. County of Los Angeles, 62 Cal. 2d 250, 42 Cal, 

Rptr. 89, 398 P.2d 129 (1965). See text supra, accompany­

ing notes 9-35. 

180. See, ~.. Bauer v. County of Ventura, 45 Cal. 2d 276, 

289 P.2d 1 (1955); Bouse v. Los Angeles County Flood 

Control Dist., 25 Cal. 2d 384, 153 P.2d 950 (1944). 

181. Kaufman v. Tomich, 208 Cal. 19, 280 P. 130 (1929). The 

court here cbserves that it is unnecessary to determine 

whether liability was based on tort or inverse condemnation 

principles, for the same result would obtain in either event. 



182. Veteran's Welfare Board v. City of Oakland, 74 Cal. App. 

2d 818, ,169 P.2d 1000, 1009 (1st Dist. 1946). Em-

phasis added. See also, Wofford Heights Associates v. 

County of Kern, 219 Cal. App. 2d 34, 32 Cal. Rptr. 870 

(5th Dist. 1963). 

183. The common law rule of absolute liability for deprivation 

of lateral support, see Restatement, Torts, § 817 (1939), 

has been modified by Section 832 of the California Civil 

Code. Under this statutory rule, except in the case of 

very deep excavations, the adjoining owner is liable only 

if loss of lateral support results from negligence or from 

failure to notify one's neighbor so that he may take pro­

tective measures. See Whar?m v. Investment Underwriters, 

58 Cal. App. 2d 346, 136 P.2d 363 (2d Dist 1943); Conklin 

v. Coyne, 19 Cal. App. 2d 78, 64 P.2d 1123 (2d Dist. 1937). 

Section 832, however, applies only to lateral support 

situations: it does not impair. the former rule of strict 

liability for loss of subjacent support. Marin Municipal 

Water Dist. v. Northwestern Pacific R. Co., 253 Cal. App. 

2d ,61 Cal. Rptr. 520 (1st Dist. 1967); Restatement, 

Torts, § 820 (1939). Cf. Porter v. City of Los Angeles, 

182 Cal. 515, 199 P. 105 (1920). Accordingly, the Kaufman 

and Veteran's Welfare Board decisions, supra notes 181, 

182, may arguably be regarded as consistent with the fault 



rationale required in lateral support cases by Section 832, 

while Reardon, supra note 172, as well as Porter, supra, 

may be understood as instances of strict liability for loss 

of subjacent support. This explanation, however, is in­

consistent with explicit language in Reardon that "there 

could be no recovery at common law", id. at , 6 P. at 

325, and has no formal support or recognition in Kaufman, 

Veteran's Welfare Boaxd,-2f. Porter. 

It is not entirely clear whether Calif. Civ. Code § 

832 governs excavation work by public agencies. It has 

been said to be in applicable to street excavation work by 

a municipal contractor which impairs lateral support of 

abutting land. Cassell v. McGuire & Hester, 187 Cal. App. 

2d 579, 10 Cal. Rptr. 33, 42 (lst Dist. 1960) (dictum). 

£f. Gazzera v. City & County of San Francisco, 70 Cal. 

App. 2d 833, 161 P.2d 806 (1st Dist. 1945) (city held not 

liable for loss of lateral support in absence of showing 

that street excavation work caused plaintiff~ damage~ 

Section 832 neither cited nor discussed). On the other 

hand, previo~s uncertainty whether general statutory pro­

visions governing tort liability were applicable to govern­

mental entities has now been resolved, since sovereign 

immunity has been abrogated in California, in favor of 

applicability. See Flournoy v. State, 57 Cal. 2d 497, 20 
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Cal. Rptr. 627, 370 P.2d 331 (1962) (wrongful death act 

held applicable to state). Under the latter view, it 

seems that Section 832 would be regarded today as apropos 

in a lateral support case maintained against a public en­

tity either on an inverse or tort theory. 

184. De Freitas v. Town of Suisun, 170 Cal. 263, 149 P. 553 

(1915). See also, Hillside Water Co. v. City of Los Angeles, 

10 Cal. 2d 677, 76 P.2d 681 (1938) (city held liable for 

diminution of artesian well pressure resulting from ex­

tensive pumping and exportation of water from underground 

basin). A landowner's int erest in spring water located on 

his premises is recognized, ordinarily, as being equally 

protectibl'e as his ownership of the surface. See State v. 

Hansen, 189 Cal. App. 2d 604, 11 Cal. Rptr. 335 (4th Dist. 

1961). The interest of a surface owner in percolating 

underground waters, however, has traditionally been subject 

to a rule of correlative reasonable use. See Katz v. 

Walkinshaw, 141 Cal. 116, 70 P. 663, 74 P. 766 (1903). 

£E. City of Pasadena v. City of Alhambra, 33 Cal. 2d 908, 

207 P.2d 17 (1949), cert. denied, 339 U.S. 937 (1950). 

185. Dugan v. Rank, 372 U.S. 609 (1963); United States v. Gerlach 

Live Stock co., 339 U.S. 725 (1950). 

186. Joslin v. Marin Municipal Water Dist., 67 Cal. 2d , 

60 Cal. Rptr. 377, 429 P.2d 889 (1967); De Freitas v. Town 

of Suisun. gupra note 184. See, to the same effect. Volkmann 



v. City of Crosby,120 NoW. 72 :c1~:;;). Dak. 1963) (city held 

inversely liable for impairment of private artesian well 

supply by drilling of municipal well); Canada v. City of 

Shawnee, 179 Okla. 53, 64 P.2d 694 (1936) (similar facts); 

Griswold v. School Dist. of Town of Weathersfield, 117 

Vt.224, 88 A.2d 829 (1952) (school district held inversely 

liable for diversion of underground stream, with consequent 

drying up of plaintiff's spring, due to blasting in course 

of district improvemsr.t project). Judicial enforcement of 

property rights in water, however, may be unavailable where 

conflicting prescriptive rights have matured. See City of 

Pasadena v. City of Alhambra, supra note 184. 

187. 67 Cal. 2d , 60 Cal. Rptr. 377, 429 P.2d 889 (1967). 

188. See Cal. Const. art. XIV, § 3, as amended in 1928 to modify 

the strict doctrine of superiority of riparian to appropria­

tive rights as applied in cases like Herminghaus v. Southern 

California Edison Co., 200 Cal. 81, 252 P. 607 (1926). By 

the 1928 amendment, the rule of reasonable beneficial use 

became firmly established as the legal framework for ad­

judication of competing claims to water in California. See 

Peabody v. City of Vallejo, 2 Cal. 2d 351, 40 P.2d 486 (1935~ 

Gin S. Chow v. City of Santa Barbara, 217 Cal. 673, 22 P. 

2d 5 (1933); Calif. Water Code,§§ 100-101. 

189. See, to the same effect, Peabody v. City of Vallejo, supra 



note 188, at 189, 40 P.2d at 492. But see Miramar Co. v. 

City of Santa Barbara, 23 Cal. 2d 170, 143 P.2d 1 (1943), 

32 Calif. L. Rev. 91 (1944) (court evenly divided as to 

existence, as against the state, of property right in lit­

toral owner to uninterrupted sandy accretions from natural 

ocean currents). 

190. United States v. Gerlach Live Stock Co., 339 U.S. 725 

(1950). See Annot., 20 A.L.R.2d 656 (1951). 

191. Cf. Calif. Civil Code § 106, "It is hereby declared to be 

the established policy of the State that the use of water 

for domestic pu~poses is the highest use of water and that 

the next highest use is for irrigation." 

192. Joslin v. Marin Municipal Water Dist., supra note 187, 

at , 60 Cal. Rptr. at 386, 429 P.2d at 898. 

193. Los Angeles County Flood Control Dist., v. Abbot, 24 Cal. 

App. 2d 728, 76 P.2d 188 (2d Dist. 1938). 

194. Joslin v. Marin Municipal Water Dist., supra note 187, at 

, 60 Cal. Rptr. at 384, 429 P.2d at 896. 

195. Id.at , 60 Cal. Rptr.at 382, 429 P.2d at 894. Accord-

ingly, a use recognized as beneficial under some circum­

stances may, under other circumstances, be subordinated to 

more important uses. See Calif. civil Code § 106, supra 

note 191; Tulare Irrigation Dist. v. Lindsay-Strathmore 

Irrigation Dist., 3 Cal. 2d 489, 45 P.2d 972 (1935). 
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196. City of Los Angeles v. Aitken, 10 Cal. App. 2d 460, 52 

P.2d 585 (3d Dist. 1935). 

197. See Calif. Water Code §§ 1200-1801. 

198. Calif. water Code § 1252.5. 

199. Calif. water Code § 1253. See also, the "State Water Plan" 

and 'California water Plan" provisions, Calif. Water Code§§ 

10000-507, under which the state has assumed a primary 

interest in the orderly and coordinated conservation, 

development, and utilization of all water resources in the 

state. 

200. Calif. water Code §§ 106, 1254. 

201. Calif. water Code §§ 106.5, 1460-64. But compare the 

"county of origin" and "watershed of origin" preferences 

included in Calif. water Code §§ 10505, 11460-63; Note. 

12 Stan. L. Rev. 439, 450-55 (1960). 

202. Calif. water Code §§ 2000-76 (references), 2500-2866 

(administrative adjudication subject to court review). 

203. See generally, Edelman. Federal Air and Water Control: 

The Application of the Commerce Power to Abate Interstate 

and Intrastate Pollution, 33 Geo. Wash. L. Rev. 1067 (1965); 

Schwob, Pollution - A Growing Problem of a Growing Nation" 

in U.S. Dept. Agric., Water - The Yearbook of Agriculture 

636 (l955). 

204. ~ •• Sewerage Dist. v. Black, 141 Ark. 550, 217 S.W.2d 



813 (1920); Ivester v. City of Winston-Salem, 215 N.C. 

1, 1 S.E.2d 88 (1939). 

205. See Annots., 40 A.L.R.2d 1177 (1955) (sewage disposal 

plants), 38 A.L.R.2d 1265 (1954) (pollution of underground 

waters). 

206. See Hassell v. City & County of San Francisco, 11 Cal. 2d 

168. 78 P.2d 1021 (1938) (injunction against maintenance of 

comfort station in public park on showing that nuisance would 

result); Adams v. City of Modesto, 131 Cal. 501, 63 P. 1083 

(1901) (open sewer ditch nuisance); Ingram v. City of 

Gridley, 100 Cal. App. 2d 815. 224 P.2d 798 (3d Dist. 1950) 

(sewage pollution of stream). 

207. The legislative history of the Tort Claims Act of 1963 

indicates a deliberate legislative decision to preclude 

governmental tort liability for damages on a common law 

nuisance theory. See Cal. Senate Comm. on the Judiciary, 

Report on Senate Bill No. 42, Cal. Senate Daily J •• April 

24, 1963. at 1887 (Reg. Sess. 1963). quoted in A. Van Alst~ 

California Government Tort Liability 497 (1964). However. 

nuisance liability is not purely a matter of common law 

doctrine in California, but is codified in Calif. Civil 

Code §§ 3479, 3491, and 3501. Arguably, therefore, nui­

sance liability may still obtain under the last-cited 

provisions. See Van Alstyne, Statutory Modification of 



Inverse Condemnation: The Scope of Legislative Power, 

19 Stan. L. Rev. 727, 740 n. 56 (1967). 

208. See Van Alstyne, Modernizing Inverse Condemnation: A 

Legislative Prospectus, 8 Santa Clara Law. I,ll (1967). 

209. A Van Alstyne, A Study Relating to Sovereign Immunity, in 

5 Calif. Law Revision Comm'n, Reports, Recommendations & 

Studies 1, 225-30 (1963). 

210. See County Sanitation Dist. No. 2 v. Averill, 8 Cal. App. 

2d 556, 47 P.2d 786 (2d Dist. 1935) (dictum). Cf. Ambrosini 

v. Alisal Sanitary Dist., 154 Cal. App. 2d 720, 317 P.2d 

33 (1st Dist. 1957). 

211. Gibson v. City of Tampa, 135 Fla. 637, 185 So. 319 (1938). 

212. Game & Fish Comm'n v. Farmers Irrigation Co., Colo. 

, 426 P.2d 562 (1967) (pollution by waters discharged 

from fish hatchery); Cunningham v. Town of Tieton, 60 

Wash.2d 434, 374 P.2d 375 (1962) (percolation from sewage 

lagoon to underground wells)~ Snavely v. City of Goldendale, 

10 Wash. 2d 453, 117 P.2d 221 (1941) (sewage discharge into 

stream). 

213. Early v. South Carolina Public Service Authority, 228 S.C. 

392, 90 S.E.2d 472 (1955)~ Rice Hope Plantation v. South 

Carolina Public Service Authority, 216 S.C. 500, 59 S.E.2d 

132 (1950). 

214. Commonwealth, Dept. of Highways v. Cochrane, 397 S.W.2d 



155 (Ky. App. 1965); Kendall v. Dept. of Highways, 168 

So.2d 840 (La. App. 1964), ~ ref'd 247 La. 341, 170 

So.2d 864 (1965). 

215. Clinard v. City of Kernersville, 215 N.C. 745, 3 S.E.2d 

267 (1939); Gray v. City of High Point, 203 N.C. 756, 166 

S.E. 911 (1932). 

216. See, ~, Parsons v. City of Sious ralls, 65 S.D. 145, 

272 N.W. 288 (1937); Clinard v. City of Kernersville, supra 

note 215. Cf. City of Phoenix v. Johnson, 51 Ariz. lIS, 

75 P.2d 30 (1938). 

217. See Brewster v. Forney, 223 S.W. 175 (~ex. Com. App.1920); 

Southworth c. City of Seattle, 145 Wash. 138, 259 P. 26 

(1927). 

218. See A1iverti v. City of Walla Walla, 102 Wash. 487, 298 

P. 698 (1931); Parsons v. City of Sioux Falls, 65 S.D. 

145, 272 N.W. 288 (1937). ~f. Ambrosini v. A1isa1 Sani­

tary Dist., 154 Cal. App. 2d 720, 317 P.2d 33 (1st Dist. 

1957). 

219. "There is perhaps no more impenetrable jungle in the en­

tire law than that which surrounds the word 'nuisance.' 

It has meant all things to all men, and has been applied 

indiscriminately to everything from an alarming advertise­

ment to a cockroach baked in a pie. There is general 

agreement that it is incapable of any exact or comprehensive 



definitiOl. Few terms have afforded S) excellent an illus­

tration of the familiar tendency of the courts to seize 

upon a catchword as a substitute for analysis of a problem 

" w. Prosser, Torts 592 (3d ed. 1964). 

220. See, e.g., Jones v. Sewer Improvement Dist., 119 Ark. 

166, 177 S.W. 888 (1915)1 Lakeland v. State, 143 Fla. 

761, 197 So. 470 (1940)1 Briggson v. Viroqua, 264 Wis. 47, 

58 N.W.2d 546 (1953). The limited availability of remedies 

other than damages, where inverse takings or damagings 

have occurred, is surveyed in Note, Eminent Domain 

Rights and Remedies of an Uncompensated Landowner, 1962 

Wash. U. L. Q. 210. See also, Horrell, Rights and Remedies 

of Property Owners Not Proceeded Against, 1966 Univ. Ill. 

L. Forum 113. 

221. In private tort law, a division of authority exists as to 

whether such damage is actionable without fault. See Annot., 

20 A.L.R.2d 1372 (1951). On the California position, see 

notes 224 and 229, infra, and accompanying text. 

222. State ex rel. Fejes v. City of l~ron. 5 Ohio St. 2d 47, 

213 N.E.2d 353 (1966). This result is also reached in some 

"damaging" states by narrow construction. See,~, 

Klein v. Department of Highways, 175 So.2d 454 (La. App. 

1965), writ ref'd, 248 La. 369, 178 So.2d 658 (1965) 

(collapse of roof due to ~ibration from pile drivers held 



noncompensable since not an intentional or purposeful 

infliction of damage); Beck v. Boh Bros. Construction Co., 

72 So.2d 765 (La. App. 1954) (similar). 

223. Bartholomae Corp. v. United States, 253 F.2d 716 (9th Cir. 

1963) (atomic test detonations); Sullivan v. Commonwealth, 

355 Mass. 619, 142 N.E.2d 347 (1957) (non-negligent blasting 

during aquaduct tunnel project); Crisafi v. City of Cleve­

land, 169 Ohio St. 137, 158 N.E.2d 379 (1959) (single blast 

during park improvement project). Some of the holdings of 

noncompensability for blast and vibration damage appear to 

be based on the view that the resulting injuries were ~ 

minimis. See, ~.~., Moeller v. Multnomah County, 218 

Ore. 413, 345 P.2d 813 (1959). Cf. Louden v. City of 

Cincinnati, 90 Ohio St. 144, 106 N.E. 970 (1914) (severe 

and prolonged blast and vibration damage may amont to a 

"taking") • 

224. Colton v. Onderdonk, 69 Cal. 155, 10 P. 395 (1886); Smith 

v. Lockheed Propulsion Co., 247 Cal. App. 2d 774, 56 Cal. 

Rptr. 128 (4th Dist. 1967); Balding v. D. B. Stutsman, Inc., 

246 Cal. App. 2d 559, 54 Cal. Rptr. 717 (3d Dist. 1966). 

225. Los Angeles County Flood Control Dist. v. Southern Calif. 

Bldg. & Loan Ass n, 188 Cal. App. 2d 850, 10 Cal. Rptr. 

811 (2d Dist. 1961) (vibration damage from pile driver). 

Cases in other "damaging" states are in substantial agreement 



See, ~., Riclunond County v. Williams, 109 Ga. App. 670, 

137 S.E.2d 343 (1964) (physical damage from pile driver 

vibration held compensable; annoyance from dust, fumes and 

noise held noncompensable): City of Muskogee v. Hancock, 

58 Okla. 1, 158 P. 622 (1916) (concussion damage from 

blasting during sewer construction); City of Knoxville v. 

Peebles, 19 Tenn. App. 340, 87 S.W.2d 1022 (1935) (vibra­

tion and concussion damage from blasting). 

226. Inverse liability for damage caused by rocks and debris 

thrown upon private property by construction blasting is 

generally recognized. See,~, Jefferson County v. 

Bischoff, 238 Ky. 176, 37 S.W.2d 24 (1931): Adams & Sullivan 

v. Sengel, 177 Ky. 535, 197 S.W. 974 (1917). 

227. See McGrath v. Basich Bros. Constr. Co •• 7 Cal. App. 2d 573. 

46 P.2d 981 (1st Dist 1935); MeRenna v. Pacific B1ectzic 

R. Co., 104 Cal. App. 538, 286 P. 445 (2d Dist. 1930). To 

the same effect, see Whiteman Hotel Corp. v. ElU,o~t & W. 

Engineering Co., 137 Conn. 562, 79 A.2d 591 (1951). 

228. Smith v. Lockheed Propulsion Co., 247 Cal. App. 2d 774, 

56 Cal. Rptr. 128 (4th Dist. 1967) (loss of underqround 

water supply due to subterranean vibration and earth 

shifting caused by test of rocket engine of unusual power 

and size). Where inverse liability is limited to a 

"taking". however, contrary results have been reached. 



See, ~, Leavell v. united States, 234 F. Supp. 734 

(E. D. So. Car. 1964) (jet engine test). 

229. See Alonso v. Hills, 95 Cal. App. 2d 778, 214 P.2d 50 (1st 

Dist. 1950). Cf.Wilscn v. Sespe Rancho, 207 Cal. App. 2d 

10, 24 Cal. Rptr. 296 (2d Dist. 1962) (fire caused by blast­

ing in remote area)r Hbughtcn v. Lorna Prieta Lumber Co., 

152 Cal. 500, 93 P. 82 (1907) (personal injuries from 

blasting in unpopulated area). 

230. The strict liability rule, however. has been strongly criti­

cized as inconsistent with a r,~ticnal balancing of the 

competing interests in the light of modern technology. 

See, e.g., Rey;·olds v. W. li. Hinman Co., 145 Me. 343, 75 

A.2d 802, 20 A.L.R.2d 13GO (1950); Smith, Liability for 

Damage to )",and by Blasting (pts. 1-2), 33 Harv. L. Rev. 

542, 667 (1920). 

231. See Berg v. Reac-ticn J\~otors Division, 37 N. J. 396, lSI 

A.2d 4B7 (1962), cited with approval in Smith v. Lockheed 

Propulsion Co., supr~ note 228, at , 56 Cal. Rptr. 

at 137-38; Restatement. Torts, § 520 (1938). 

232. See Smith v. Lockheed Propulsion Co., supra note 228, at 

, 56 Cal. Rptr. at 138. 

233. Cf. Los Angeles County Flood Contro)_ Dist. v. Southern Calif. 

Bldg. & Loan Ass 'n, 188 Cal. App. 2d 850, 10 Cal. Rptr. 

Bll (2d Dist. 1961). But see Pumphrey v. J.A.Jones constr. 



Co., 250 Iowa 559, 94 N.W.2d 737 (1959) (no liability for 

concussion damage caused by non-negligent blasting by 

government waterway project contractor under government 

supervision and in accordance with government-approved 

plans). 

234. See Miller v. City of Palo Alto, 208 Cal. 74, 280 P. 108 

(1929)1 Hansen v. City of Los Angeles, 63 Cal. App. 2d 426, 

147 P.2d 109 (2d Dist. 1944). 

235. Ibid. 

236. See Miller v. City of Palo Alto, supra note 234, holding 

inverse condemnation theory inapplicable where complaint 

alleged a single act of negligence which permitted escape 

of fire from city dump. See also, McNeil v. city of 

Montague, 124 Cal. App. 2d 326, 268 P.2d 497 (3d Dist. 

1954); Western Assurance Co. v. Sacramento & San Joaquin 

Drainage Dist., 72 Cal. App. 68, 237 P. 59 (3d Dist. 1925). 

237. Osborn v. City of Whittier, 103 Cal. App. 2d 609, 230 P.2d 

132 (2d Dist. 1951). See also, Pittam v. City of Riverside, 

128 Cal. App. 57, 16 P.2d 768 (4th Dist. 1933) (dictum). 

238. See Bauer v. County of Ventura, 45 Cal. 2d 276, 284-85, 

289 P.2d I, 7 (1955), expressly distinguishing Miller, 

McNeil, and Western Assurance Co., supra note 236, as in­

stances of escaping as a result of a single act of 

negligence in routine operations, and sustaining the 



I • 

sufficiency of a complaint for inverse condemnation (for 

flood damage) based on an inherently defective plan of 

construction and maintenance of a governmental project. 

See text, supr~, accc~panying notes 38-43. This distinc-

tion was also noted in We~~e~~ Assurance Co., supra note 

236, at , 237 P. at 63. to.-:,ere the court observed that 

inverse liability would obtain if the tTork which caused the 

fire had been· done "in accordance tolith specific directions 

of • plans and specifications" approved by the district 

and the damage h2.d resulted "necessarily and directly" 

239. See McNeil v. City of Montague, §!!P...1:2. note 235. 

240. See note 238. :""·-··1~ a --..... _, and case:; there c.·;.ted. 

241. Neff v. Imperial Irrigation Dist., J.42 Cal. App. 2d 755. 

299 P.2d 359 (4th Dist. 1956) • To the same effect, see 

St. Francis Drainage Dist. v. A'.lstin, 227 Ark. 167, 296 

S.W.2d 668 (1956); Dallas County Flood Control Dist. v. 

Benson, 157 Tex. 617, 306 S .1'1. 2d 350 (1957). 

242. See st. Francis D" >···,.ago Dist. v. Austin, supra note 241 

(dictum); Dallas County Flood Control Dist. v. Benson, 

supra note 241 (dictum). Cf. Bauer. v. County of Ventura, 

supra note 238, Cope v. Louisiana State Live Stock Sanitary 

Board, 176 So. 657 (La. App. 1937) (death of mule by 

ingestion of arsenic ,"oJ.ution during anti-tick dipping 



, . 

operation) • 

243. See Note, Crop Dusting: Two Theories of Liability?, 19 

Hastings L. J. 476 (196B). Technical data cited in this 

note suggest that substantial drift from chemical applica­

tions is an inherent risk of dusting and spraying operations 

notwithstanding use of reasonable care. 

244. The former doctrine of soverign immunity has been supplanted 

by a statutory rule making public entities liable, except 

Where otherwise provided by statute, for the tortious acts 

and omissions of their employees. Calif. Gov't Code § B15.2. 

Although there is a specific statutory immunity for "any 

injury caused in fighting fires", Calif. Gov't Code § 

850.4, this immunity would not preclude governmental tort 

liability for negligently permitting a fire started or 

attended by public employees to escape: (1) Negligently 

permitting the fire to escape is probably not within the 

purview of the immunity for "fighting fires". See A. Van 

Alstyne, California Government Tort Liability § 7.29 (1964). 

(2) There is an express statutory liability for negligently 

or wilfully permitting a fire to escape, Calif. Health & 

S. Code § 13007, which, although framed in general terms, 

applies to pUblic entities and their employees, see 

Flournoy v. State of California, 57 Cal. 2d 497, 20 Cal. 

Rptr. 627, 370 P.2d 331 (1962), and supersedes (i.e., 



"otherwise provides") the inununity provisions of the 

Goverrunent Code. See Calif. Gov' t Code § 815 (introduc­

tory exception); A. Van Alstyne, .QE.. cit., §§ 5.11, 5.28. 

(2) Negligently or deliberately permitting a fire under 

the control of a public employee to escape appears to 

constitute a failure to exercise reasonable diligence to 

discharge a mandatory duty imposed by statute, see Calif. 

Pub. Res. Code § 4422; Calif. Health & S. Code § 13000, 

and thus is a basis of governmental liability under Calif. 

Govt. Code §815.6. (4) Escaping fire would, in some 

cases, be actionable as a dangerous condition of public 

property. Calif. Gov't Code § 835; Osborn v. City of Whit­

tier, supra note 237. 

245. Although governmental use of dangerous chemicals for pest 

control purposes is expressly authorized by statute, see 

Calif. Agric. Code §§ 14002, 14093, 14063, such authoriza­

tion does not relieve the user from liability for property 

damage caused thereby. Calif. Agric. Code § 14003, 14034. 

Moreover, use of pesticides in such a manner as to cause 

"any substantial drift" is a misdemeanor, Calif. Agric. 

Code § 12972; see id. § 9, violation of which appears 

to be an actionable tort. See Note, Crop Dustirg: Two 

Theories of Liability?, 19 Hastings L. J. 476, 486-87 

(1968). However, the applicability of the Agricultural 

Code Provi~ions to governmental entities. and their 



, . 

interrelationship to the Tort Claims Act of 1963, are in 

need of clarification. See note 324, infra. 

246. Actions to impose statutory tort liability for a dangerous 

condition of public property. see note 244 supra, are 

subject to certain defen6es not available in inverse con­

demnation. See, e.g •. Calif. Gov't Code §§ 835.2 (lack of 

notice), 835.4 (reasonableness of entity's actions after 

notice). See also, Calif. Gov't Code § 830.6 (immunity 

for injury resulting from defective plan or design where 

not wholly unreasonable at time of adoption) 1 Note, 

Sovereign Liability for Defective or Dangerous Plan or 

Design --California Government Code Section 830.6, 19 

Hastings L. J. 584 (l968). 

247. See, ~.Cal. Code civ. Proc. §1242 (surveys of land 

required for public use); Cal. Health & S. Code § 2270(f) 

(investigations and nuisance abatement work by mosquito 

abatement district); Cal. Water Code § 2229 (surveys for 

irrigation district purposes). For a comprehensive list of 

citations, see A. Van Alstyne, A Study Relating to Sovereign 

Immunity. in 5 Cal. Law Revision Comm'n, Reports, Recom­

mendations and Studies 1, 110-19 (1963). Entries into 

private buildings, unless consent is given by the owner, 

must be supported by a valid search warrant. Camara v. 

Municipal Court, 387 U.S. 523 (1967); See v. City of 



. . 

Seattle, 387 U.S. 541 (1967). Under the cited decisions, 

however, the warrant may authorize an "area inspection", 

and need not be particularized to individual structures. 

248. Onick v. Long, 154 Cal. App. 2d 381, 316 P.2d 427 (1st 

Dist. 1957) (by implication); Giacona v. United States, 

257 F.2d 450 (5th Cir. 1958); Johnson v. Steele County, 

240 Minn. 154, 60 N.W.2d 32 (1953); Commonwealth v. Carr, 

312 Ky. 393, 227 S.W.2d 904 (1950); Restatement, Torts § 

211 (1934); 1 Harper & James, The Law of Torts § 1.20, 

pp_ 56-57 (1956). 

249. Restatement, Torts § 214 (1934), apparently approved as 

the California rule in Reichhold v. Sommarstrorn Inv. Co., 

83 Cal. App. 2d 173, 256 Pac. 592 (1927) and Onick v. 

Long, supra note 248. See also, Heinze v. Murphy, 180 

Md. 423, 24 A.2d 917 (1942); 1 Harper & James, The Law 

of Torts § 1. 21, pp. 58-59 (1956). 

250. The California Tort Claims Act of 1963 declares public 

entities and public employees immune from tort liability 

for authorized official entries upon private property, but 

this immunity does not extent to injuries caused by the 

employee's "own negligent or wrongful act or omission". 

Cal. Gov't Code § 821.8. See A. Van Alstyne. California 

Government Tort Liability § 5.62 (1964). 

251. Frustuck v. City of Fairfax, 212 Cal. App. 2d 345, 28 Cal. 

Rptr. 357 (1st Dist. 1963); Bernard v. State, 127 So.2d 



, . 

774 (La. 1961). See also, Podesta v. Linden Irri9ation 

Dist., 141 Cal. App. 2d. 38, 296 P.2d 401 (3d Dist. 1956) 

(burdening of servitude for drainage by widening and deepen­

ing normally dry watercourse traversin9 private ranch, 

thereby preventing use for agricultural purposes, held 

compensable). 

252. Examples of actionable interferences include Heimann v. 

City of Los Angeles, 30 Cal. 2d 746, 185 P.2d 597 (1947) 

(substantial temporary interference with access to adjoin­

ing property by storage of construction materials and 

erection of seeds upon and in front of plaintiff's land), 

and O'Dea v. county of San Mateo, 139 Cal. App. 2d 659, 

294 P.2d 171 (1st Dist. 1956) (obstruction of surface for 

over ten months by storing drainage pipes on easement while 

awaiting underground installation). 

253. Irvine v. Citrus Pest Dist. No. 2 of San Bernardino County, 

62 Cal. App. 2d 378, 144 P.2d 857 (4th Dist. 1944); County 

of Contra Costa v. Cowell Portland Cement Co., 126 Cal. 

App. 267. 14 P.2d 606 (1st Dist. 1932) (by implication). 

See Annot •• 29 A.L.R. 1409 (1924). 

254. 192 Cal. 319, 219 Pac. 986 (1923). 

255. Id. at 329. 219 P. at 991. See also. Dancy v. Alabama 

Power Co., 198 Ala. 504, 73 So. 901 (1916); 2 P. Nichols. 

Eminent Domain, § 6.11, pp. 379-83 (rev. 3d ed. 1963). 



, . 

256. See Heimann v. City of Los Angeles. supra note 252 (no 

inverse recovery for personal discomfort or annoyance or 

for insubstantial interferences with property). Cf. 

People ex rel. Dep't of Public Works v. Ayon. 54 Cal. 

2d 217. 9 Cal. Rptr. 151, 352 P.2d 519 (1960) (semble). 

257. In addition to the cases cited in notes 251 and 252. supra, 

see Onorato Bros. v. Massachusetts Turnpike Authority. 

336 Mass. 54. 142 N.E.2d 389 (1957) (highway route survey); 

Wood v. Mississippi Power Co •• 245 Miss. 103. 146So.2d 

546 (1962) (utility line route survey); Vreeland v. Forest 

Park Reservation Comm'n, 82 N. J. Eq. 349. 87 A. 435 

(1913) (fire prevention); Litchfield v. Bond. 186 N.Y. 

66, 78 N.E. 719 (1906) (county boundary survey); Rhyne v. 

Town of Mt. HOlly. 251 N. C. 521. 112 S.E.2d 40 (1960) 

(weed abatement work). 

258. See Dugan v. Rank, 372 U.S. 609 (1963); 2 P. Nichols. 

Eminent Domain. § 6.21, p. 393 (rev. 3d ed. 1963). See 

also. Wofford Heights Associates v. County of Kern. 219 

Cal. App. 2d 34, 32 Cal. Rptr. 870 (5th Dist. 1963) (un­

intentional but foreseeable damaging held compensable). 

The emergency exception is discussed in Van Alstyne. 

Statutory Modification of Inverse Condemnation: Deliberately 

Inflicted Injury or Destruction, 20 Stan. L. Rev. 617 (1968). 



, . 

259. See, e.g., Eyherabide v. united States, 345 F.2d 565 (Ct. 

Cl. 1965); Commonwealth, Department of Highways v. 

Gisborne, 391 S.W.2d 714 (Ky. 1965). 

260. City of Napa v. Navoni, 56 Cal. App. 2d 289, 132 p.2d 

566 (3d Dist. 1942) (water pipeline laid in plaintiff's 

land under mistaken belief that easement had been acquired): 

Commonwealth, Department of Highways v. Gisborne, supra 

note 259 (highway engineer staked out more land than had 

been acquired, and contractor proceeded with improvement 

work thereon in good faith reliance). Cf. State Road 

Dep't v. Cuyahoga wrecking Co., 171 So.2d 50 (Fla. App. 

1965) (highway contractor removed building from land not 

yet condemned, apparently by mistake). 

261. Bridges v. Alaska Sousing Authority, 375 P.2d 696 (Alaska 

1962) (destruction of private structure; owner awarded 

value of building, attorneys fees, and damages for mental 

anguish). See also, R. J. Widen Co. v. United States, 

357 F.2d 988 (Ct. C1. 1966) (U. s. Corps of Engineers 

mistakenly commenced flood control work under joint federal­

state project three months before state, pursuant to agree­

ment, "took" the property by condemnation). 

262. Eyherabide v. United States, supra note 259. 

263. Compare City of Napa v. Navoni. supra note 260 (inverse 

condemnation) with Slater v. Shell Oil Co., 58 Cal. App. 



2d 864, 137 P.2d 713 (1st Dist. 1943) (trespass). 

264. See, generally, Komoff v. Kingsburg Cotton Oil Co., 45 

Cal. 2d 265, 288 P.2d 507 (1955): Slater v. Shell Oil 

co., supra note 263: Restatement, Torts (2d), § 161, 

comment b (1.965). ~f. Spaulding v. Cameron, 38 Cal. 2d 

265, 239 P.2d 625 (1952). The option is ordinarily denied, 

however, when the offending structure is maintained as 

a r.ecessary part of 3. public utility operation. See 

Thompson v. Illi.nois Central R. R. Co., 191 Iowa 35, 

179 N. W. 191 (1920;; l'1cCor.mick, Damages for Anticipated 

Injury to Land, 37 Harv. L. Rev. 574, 584-85 (1924). 

265. Frustuck v. City of Fairfa::, 212 Cal. App. 2d 345. 28 Cal. 

Rptr. 357 (1953). !=L Lorna Porta.l Civic Club v. American 

Airlines, Inc., 61 Cal. 2d 582, 39 Cal. Rptr. 708, 394 

P.2d 548 (1964) (d~m;.al of 5.n.:junction to prevent excessive 

jet aircraft r-oi80 'icy '='.:!:'cm",rci"J. planes landing and taking 

off at public aiXFcrt held proper in view of public in-

terest in continuation of Cl;:rtril.nsporta tion). 

266. Kornoff v. Kingsburg Cotton Oil Co •• supra note 264. 

267. See Peopl e ex reI. Dep't of Publ ic Works v. Ayon, 54 Cal. 

2d 217, 9 Cal. Rptr." lSi, 352 P.2d 519 (1960); Heimann 

v. City of Los Angeles, 30 Cal. 20. 746, 185 P.2d 597 (1947); 

Brandenburg v. Los Angeles County Flood Control Dist •• 



45 Cal. App. 2d 306, 114 P.2d 14 (2d Dist. 1941). Bridges 

v. Alaska Housing Authority, supra note 261, seems to be 

a unique decision contra. 

268. Although common law governmental immunity is no longer a 

defense to trespass as a remedy against California public 

entities for mistaken occupation or destruction of private 

property, relief in tort may not always be available in 

light of the special defenses included in the California 

Tort ClaLns Act of 1963. See,~, Cal. Govt. Code §§ 

820.2 (discretionary conduct), 820.4 (non-negligent en­

forcement of law), 821.8 (trespass within express or 

implied authority). 

269. See,~, Archer v. City of Los Angeles, 19 Cal. 2d 19, 

24, 119 P.2d 1, 4 (194l). Statements to this effect in 

Archer and other cases were characterized as dicta in Albers 

v. county of Los Angeles, 62 Cal. 2d 250, 42 Cal. Rptr. 89, 

398 P.2d 129 (1965). 

270. See. e.g., Bauer v. County of Ventura, 45 Cal. 2d 176, 

289 P.2d 1 (1955); ~i/ard Concrete Co. v. Los Angeles County 

Flood Control Dist., 149 Cal. App. 2d 840, 309 P.2d 546 

(2d Dist. 1957). 

271. See, e.g., Granone v. County of Los Angeles, 231 Cal. App. 

2d 629, 42 Cal. Rptr. 34 (2d Dist.1965); Beckley v. Re­

clamation Board, 205 Cal. App. 2d 734, 23 Cal. Rptr. 428 

(3d Dist. 1962). 



272. See text supr.a, accomp?nying notes 38-43. 

273. Clement v. State K3clwna'cicn Board, 35 Cal. 2d 628, , 

220 P.2d 897, 905 (1950). See also, Youngblood v. Los 

Angeles Conn'cy Flo:xl Control Dist .• 56 Cal. 2d 603, 15 

Cal. Rptr. 90 e,. 36,' P. 2d 840 (J 9Cl) • 

274. Reardon v. C:;,ty & CC>1.1llb' o'C Scm Fr"ncisco, 66 Cal. 492, 

275. See Smith v. Si'<:Y of I,es ./l.nge1~<, 56 Cal. App. 2d 562, 

153 P.2d 69, 78 (?J Diet. 194,:): "D".ring this six year 

period the distrir:'c had c:mp].e time and opportunity to make 

for the protE'ct,;,on ;:of p1.2in-ti,ffs' property. It was simply 

of the distr ':c'c :2.n 2el.2ct:~D.t7 eel" met.·"c;d of c-:mtrolling 

added.) See U.~,r;c, LLlr~i.n v. :Cm~2. City. 257 Iowa 383, 

131 N hI ~d _r' 7-0 (--.-) _ ~¥."'"' 10':>, ! ..L~;,-f~ (flooding of basement due to 

break in 80 :'2i\~:' 01e1 ,,:,"~c:-- ;'[,ain i.nstalled six feet beneath 

surfc:ce \';i thont .:::c~so~:~able insp2:ct-ion capability; order 

granting nm; tri;:l 2::fi::mcd. ufter judgment for defendant 

in tort suit for dar':3gCG)' II.!"\. city so operating knows 

that eventua~.ly " br8ak \,T:J.ll Gee l,',:::. water will escape and 

in all probabj,lity flo"! O::1'C0 the premises of another with 

res1.l1 ting damages 0 



operation should be borne Bx the water supplier who is in 

a position to spread the cost among the consumers who are 

in fact the true beneficiaries of this practice and of the 

resul ting savings in inspection am maintenance costs." 

(Emphasis added.) cf. Broeder, Torts and Just Compensation: 

Some Personal Reflections, 17 Hastings L. J. 217, 224 {1965}. 

276. The legislative approach to governmental tort liability 

for dangerous conditions of public property includes 

directly analogous considerations. For example: (1) Tort 

liability cannot be based upon defects in the plan or de­

sign of a public improvement where reasonable grounds for 

official approval thereof existed at the time the plan or 

design was accepted. Cal. Gov't Code § 830.6: Cabell v. 

State, 67 Cal. 2d , 60 Cal. Rptr. 476, 430 P.2d 34 

(1967); Note, Sovereign Liability for Defective or 

Dangerous Plan or Design -- California Government Code 

Section 830.6, 19 Hastings L. J. 584 (1968). (2) A 

condition of public property which causes injury is not 

regarded as "dangerous" if the court determines, as a 

matter of law, that the risk of harm thereby created was 

minor, trivial, or insignificant in light of the surround­

ing circumstances. Cal. Gov't Code § 83J.2; See Barrett 

v. City of Claremont, 41 Cal. 2d 70, 256 P.2d 977 (1953). 

{3} Even if the condition is a dangerous one, liability is 



not imposed if the public agency establishes that either 

"(a) ••• the act or omission that created the condition 

was reasonable as determined by weighing the pro-

bability and gravity of potential injury • • • against the 

practicability and cost of taking alternative action • 

or "(b) ••• the action it took to protect against the 

risk ••• or its failure to take such action was reasonable 

• as determined by taking into consideration the tinle 

and opportunity it had to take action and by weighing the 

probability and gravity of potential injury . • • against 

the practicability and cost of protecting against the 

risk of such injury.' Cal. Gov't Code §835.4. See A. 

Van Alstyne, California Government Tort Liability § 6.29, 

6.30 (1964). 

277. See Restatement, Torts (2d). § 302, cOllllllent (1965). 

Evidence that planners or designers failed to employ 

sound engineering practices, see, ~, Granone v. County 

of Los Angeles, 231 Cal. App. 2d 629, 41 Cal. Rptr. 34 

(2d Dist. 1965) (expert testimony), may thus be explainable 

on grounds other than negligence. The deficient culverts 

in Granone, for example, may have represented an inter­

mediate or temporary stage of the channel improvement 

project; the county may have elected to bridge the stream 

" 

by a less expensive technique (earth fill pierced by culverts) 



within current budget appropriations, rather than the 

more expensive expedient of a wide-span steel and concrete 

bridge. On the other hand, the decision to culvert rather 

than bridge may, in fact, have been due to negligence or 

incompetence of the responsible officers. The latter 

conclusion, if true, would merely move the risk analysis 

back an additional step. ~ployment of engineers, designer~ 

and managers to develop and execute public improvement pro­

jects of substantial size and complexity entails a calcu­

lated risk of human error resulting in defective plans. An 

alternate analysis might emphasize the view that standards 

of personnel recruitment, methods of qualification investi­

gation, and levels of compensation may not have been 

pitched at a level reasonably calculated to exclude the 

risk of employing untrained, incompetent, and careless 

designers and planners. 

278. Clement v. State Reclamation Board, 35 Cal. 2d 628, 642, 

220 P.2d 897, 905 (l950). 

279. See House v. Los Angeles County Flood Control Dist., 25 

Cal. 2d 384, ,153 P.2d 950,954 (1944): "In view of 

the organic rights to acquire, possess and protect property 

and to due process and equal protection of the laws, the 

principles of nonliability and damnum absque injuria are 

not applicable when in the exercise of the police power, 



private, personal and property rights are interferred with, 

injured or impaired in a manner or by a means, or to an 

extent that is not reasonably necessary to serve a public 

purpose for the general welfare." (Emphasis added.) 

280. See Smith v. City of Los Angeles, supra note 275. 

281. Cf. Bacich v. Board of Control, 23 Cal. 2d 343, , 

144 P.2d 818, 828 (1943) (concurring opinion of Edmonds, J.): 

"The factors to be considered in deciding an inverse con­

demnation claim are, on the one hand, the magnitude of the 

damage to the owner of the land, and, on the other, the 

desirability and necessity for the particular type of 

improvement and the danger that the granting of compensa­

tion will tend to retard or prevent it. • •• In addition, 

before compensation may be denied, the court must find 

that the particular improvement be not unreasonably ~ 

drastic ~iniurious than necessary to achieve the public 

objective." (Emphasis added.) 

282. See Clement v. State Reclamation Board, 35 Cal. 2d 628. 

220 P.2d 897 (1950) {reliance on flood protection afforded 

by existing levees; Podesta v. Linden Irrigation Dist., 

141 Cal. App. 2d 38, 296 P.2d 401 (3d Dist. 1956) (reliance 

upon continuance of drainage channel in natural condition); 

Los Angeles County Flood Control Dist. v. Abbot, 24 Cal. 

App. 2d 728, 76 P.2d 188 (2d Dist. 1938) (reliance on 



, . 

accretions of sand); City of Los Angeles v. Aitken, 10 

Cal. App. 2d 460, 52 P.2d 585 (3d Dist. 1935) (reliance on 

continued water level of recreational lake). 

283. See note 276, supra. It is clear, however, that the con­

ditional "plan or design" immunity provided by Cal. Gov't 

Code § 830.6 withholds tort liability in precisely the 

same situations in which well settled rules of inverse 

condemnation law impose liability. Compare Cabell v. State, 

67 Cal. 2d , 60 Cal. Rptr. 476, 430 P.2d 34 (1967). 

(tort liability withheld) ~ Granone v. County of Los 

Angeles, 231 Cal. App. 2d 629, 42 Cal. Rptr. 34 (2d Dist. 

1965) (inverse liability affirmed). 

284. Even though the risk may be deemed remote or even un­

foreseeable, the damage which eventuates is actionable if 

it results "directly" from the improvement. See Albers 

v. County of Los Angeles, 62 Cal. 2d 250, 42 Cal. Rptr. 89, 

298 P.2d 129 (1965), as discussed in the text, supra, ac­

companying notes 27-35. See also, House v. Los Angeles 

County Flood Control Dist., 25 Cal. 2d 384, • 153 P.2d 

950, 957 (1944) (concurring opinion of Traynor, J.): "It 

is of no avail to defendant that the invasion of plaintiff's 

property in the manner in which it happEned was not fore-

seeable. The public purpose was not the mere cons-

truction of the improvement but the protection that it 

would afford against floods. The dangers inherent in the 



c • 
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improvement would cC.use injury only when storms put the 

flood control sysb~m to a -=est. The injury sustained by 

plaintiff was therefore not too remote." 

285. The conclusion in Albers, supra note 284, that the County 

of Los Angeles was a better loss distributor than the 

plaintiff property owners (the losses in question were 

presumably not of a kind ordinarily covered hy insurance) 

is unexceptional. Bu~ many pl~lic entities have very 

limited fiscal resources. See Van Alstyne, Governmental 

Tort Liability: A Public Policy Prospectus, 10 U.C.L.A.I •. 

Rev. 463, 465 n. 7 (1963) (p:Jinting out "the tremendous 

disparities in size, populati.on and fiscal capacity" of 

local public entities, as evidenced by the fact that some 

counties, cities, o.nd special districts "function on annual 

fiscal budgets of less ~lan $50,000, while other cities, 

counties and dis-t:ric~s ho_'Je budgets averaging more than 

that sum per d<n:.") (BrllpllwSj.f) in original.) See, generally, 

Vieg, California Lo::::a.l_ Finilnce (J.960); Cal. State Controller, 

Annual Report of Financial Transactions Concerning Special 

Districts of California (Fiscal. Yea~7 1965-66). The total 

liability of the defendant in !':1J;:2E§.. exceeded $5,000,000. 

Reliance upon loss distribution capacity as a significant 

criterion of inverse liabiL1.ty would thus, upon occasion, 

result in inequitable <md di.ocriminatory treatment of 



. -
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equally deserving property owners, depending upon the 

differing fiscal capacities of the defendant public 

entities, 

This difficulty, of course, could be minimized by 

development of adequate means for funding of inverse 

liabilities by even the smallest of public entities. Even 

if it is assumed that commercial insurance against such 

risks is obtainable at reasonable premiums, it is not 

entirely clear that adequate statutory authority exists for 

public entities to insure against all inverse liabilities. 

See Cal. Gov't Code §§ 989-991.2, 11007.4, authorizing 

insurance against "any injury": but see Cal. Gov't Code § 

810.8 (defining "injury" to mean losses that would be 

actionable if inflicted by a private person). Since in­

verse liability may obtain where private tort liability 

does not, Albers v. County of Los Angeles, supra note 

284, comprehensive tort liability insurance may still be 

regarded as inapplicable to some inverse claims. Existing 

statutory authority to fund judgment liabilities with 

bond issues, Cal. Gov't Code §§ 975-978.8, are, however, 

clearly broad enough to include inverse liability judg­

ments. See A. Van Alstyne, California Government Tort 

Liability 9.16 (1964). And although authority for pay­

ment of judgments by instalmants, Cal. Gov't Code § 970.6, 



, , 

is, in terms, limited to "tort" judgments, lli, !US, 

inverse liabilities may possibly be a form of "tort" for th:is 

purpose. See Douglass v. City of Los Angeles, 5 Cal. 2d 

123, 128, 53 P.2d 353, 355 (1935). 

In principle, the existing devices for funding tort 

liabilities appear to provide ample flexibility for admin­

istering inverse liabilities of the great majority of 

public entities. The statutes should, however, be clarified 

to avoid any doubt as to their applicability to inverse 

situations. In addition, the "catastrophe" liability 

problem should be given appropriate legislative attention. 

See generally, Borchard, State and Municipal Liability 

in Tort -- Proposed Statutory Reform, 20 A.B.A.J. 747. 

751-52 (1934) (proposal for state "backup" insurance to 

supplement insurance efforts of small local entities), 

A. Van Alstyne, A Study Relating to Sovereign Immunity, 

in 5 Cal. Law Revision Comm'n, Reports, Recommendations & 

Studies 1, 308-11 (1963) (similar proposal geared to 

local "fiscal effort"). The develo];Xllent of an equitable 

plan of state-funded "backup" insurance presupposes the 

availability of appropriate and fair tests of local fiscal 

effort to fund such protection more directly. Such tests 

appear to be available. See U. S. Advisory Comm'n on 

Intergovernmental Relations, Measures of State and Local 



, -

Fiscal Capacity and Effort (1962). 

286. See Van Alstyne, Statutory Modification of Inverse Con­

demnation: The Scope of Legislative Power, 19 Stan. L. 

Rev. 727, 771-76 (1967), for a review of the constitutional 

convention proceedings Which led to adoption of the ·or 

damaged" clause in Cal. Const. art. I, § 14. 

287. Cf. Calabresi, The Decision for Accidents; An Approach to 

Nonfault Allocation of Costs, 78 Harv. L. Rev. 713 (1965). 

288. See, generally, 2 F. Harper & F. James, The Law of Torts § 

11.4 (1956), Calabresi, Some Thoughts on Risk Distribution 

and the Law of Torts, 70 Yale L. J. 499, 500-17 (1961). 

289. See Cal. Gov't Code §§ 820.2, 830.6: A. Van Alstyne, 

California Government Tort Liability §§ 5.51 - 5.57 (1964). 

See also, Recommendation Relating to Sovereign Dmmunity, 

in 4 Cal. Law Revision Cmmn'n, Reports, Recommendations & 

Studies 801, 810 (1963). 

290. See, generally, Ne Casek v. City of Los Angeles, 233 Cal. 

App. 2d 131, 43 Cal. Rptr. 294 (2d Dist. 1965); Gregoire 

v. Biddle, 177 F.2d 579 (2d Cir. 1949). But see Van 

Alstyne, Governmental Tort Liability: A Public Policy 

Prospectus, 10 U.C.L.A.L. Rev. 463, 473-91 (1963). 

291. The leading California decisicns are HOuse v. Los Angeles 

County Flood Control Dist., 25 Cal. 2d 384, 153 P.2d 950 

(1944) and Bauer v. County of ventura, 45 Cal. 2d 276, 



, -

289 P.2d 1 (1955). Cases in other states are discussed in 

Mandelker, Inverse Condemnation: The Constitutional Limits 

of Public Responsibility, 1966 Wis. L. Rev. 3. Imposition 

of inverse liability upon public entities for defectively 

designed public structures is consistent with the trend 

in private tort law toward imposition of liability upon 

architects and engineers for defective plans. See Comment, 

55 Calif. L. Rev. 1361 (1967). 

292. See Van Alstyne, supra note 286, 

293. See the text, supra, accompanying notes 9-35. Despite 

the implications of the Albers decision, however, subsequent 

inverse litigation has continued to revolve principally 

around the concept of fault. See, ~., Sutfin v. State of 

California, 261 Cal. App. 2d 67 Cal. Rptr 665" (3d Dist. 

196B) (flooding caused by highway improvement and related 

flood control works). 

294. Restatement, Torts (2d), Tentative Draft No. 10, § 520, 

p. 56 (April 20, 1964): "In determining whether an activity 

is abnormally dangerous, the following factors are to be 

considered, (a) "Whether the activity involves a high 

degree of risk of some harm to the person, land or chattels 

of others; (b) whether the gravity of the harm which may 

result from it is likely to be great; (c) whether the risk 

cannot be eliminated by the exercise of reasonable care; 



, . 

(d) whether the activity is not a matter of common usage: 

(e) whether the activity is inappropriate to the place 

Where it is carried on: and (f) the value of the activity 

of the community." See also, id., § 521 (no strict liability 

for abnormally dangerous activities required or authorized 

by law: liability to be governed by standard of reasonable 

care appropriate to such activity). 

295. ~., § 522(a), p. 82 (minority proposal by Reporter, W. 

Prosser, and three Advisors). 

296. rd., § 523, p. 86. See also, id., §524, p. 91 (contributory 

negl igence) • 

297. 19.., § 524A, p. 93. 

298. Mass. Laws Ann. ch. 81 § 7 (1964). See, ~.,U. S. Gypsum 

Co. v. Mystic River Bridge Authority, 329 Mass. 130, 106 

N.E.2d 677 (1952). Al though Massachusetts is a "taking" 

state, it has enacted an extensive pattern of legislation 

providing for payment of compensation for damage inflicted 

by governmental programs. For citations of illJassachusetts 

cases, see 2 P. Nichols, Gminent Domain, § 6.42 - 6.43, 

pp. 464-86 (rev. 3d ed. 1963). 

299. The development of the Massachusetts doctrine is reviewed 

fully in Boston Edison Co. v. Campanella & Cardi Constr. 

Co., 272 F.2d 430 (1st Cir. 1959), a case factually similar 

to Reardon v. City & County of San Francisco, 66 Cal. 492. 



6 Pac. 317 (1885). discussed in the text supra,accompany­

ing notes 176-83. 

300. Murray Realty, Inc. v. Berke Moore Co., Inc., 342 Mass. 

689. 175 N.E.2d 366 (1961); Boston Edison Co. v. Campanella 

& Cardi COl'S tr. Co •• supra note 299. See also. Webster 

Thomas Co. v. Commonwealth, 336 Mass. 130, 143 N.E.2d 216 

(1957). Economic considerations are deemed relevant to a 

determination of the practicability of damage avoidance: 

"In determining whether the damage was inevitable. the 

test is not whether the method was absolutely necessary, 

but whether in choosing another method so as to avoid 

damage 'the expense would be so disproportionate to the 

end to be reached as to make [the other method] from a 

business and common sense point of view impracticable. '" 

Murray Realty. Inc. v. Berke Moore Co., Inc., supra, at 

• 175 N.E.2d at 368. In this case. the use of ex­

plosives for demolition work had been disapproved by the 

state as too risky, and the "pin and feather" method 

(drilling of series of holes and driving of wedges to break 

paving) as too expensive and time-consuming. Adoption of 

the steel-ball-and-crane technique was thus found to be 

a reasonable decision, and, absent negligence in the 

actual use of this technique. was thus a basis for statu­

tory liability for "necessary" damage that resulted. 



Compare Boston Edison Co. v. Campanella & Cardi Cor,str. 

co •• supra {twisting of plaintiff's foundation as result 

of dumping of heavy filIon unstable soil at adjoining 

public improvement site held to be foreseeable; but 

evidence failed to support finding that avoidance tech­

niques were practicable}. 

301. See, ~, Murray Kealty. Inc. v. Berke Moore co., Inc., 

supra note 300 (negligent use of steel ball for demolition 

work); Holbrook v. Massachusetts Turnpike Authority. 338 

Mass. 218, 154 N.E.2d 605 (1958) (flood damage due to 

negligently constructed embankment that interfered with 

drainage) • 

302. £!. Albers v. County of Los Angel~' 62 Cal. 2d 250, 42 Cal. 

Rptr. 89, 398 P.2d 129 (1965). But see Sutfin v. State 

of California, 261 Cal. App. 2d 67 cal. Rptr. 665 

(3d Dist. 1968); Burrows v. State of California, 260 Cal. 

App. 2d , 66 Cal. Rptr. 868 (2d Dist. 1968). Compare 

Milhous v. State Highway Dept., 194 S.C. 33, 8 S.E.2d 852 

(1940) (state held liable for flooding due to obstruction 

of surface waters even though, under private water law 

rules, a private person would not be liable; inverse 

liability for "taking" of private property held to be un­

fettered by rules of common law). 



303. See 2 P. Nichols, Eminent Domain, § 5. I, p. pp. 4-8 

(rev. 3d ed. 1963). 

304. See text, supra,accompanying notes 46-65. See also, 

Van Alstyne, Statutory Modification of Inverse Condemna­

tion: Deliberately Inflicted Injury or Destruction, 20 

Stan. L. Rev. 617 (1968). 

305. See text, supra, accompanying notes 9-35. 

306. See, e.g., Sutfin v. State of California, supra note 302 

(stream water diversion)~ Burrows v. State of California, 

supra note 302 (surface water diversion). 

307. See notes 114-18, a.I pra. 

308. See San Gabriel Valley Country Club v. County of Los 

Angeles, 182 Cal. 392, 188 P.554 (1920). The first com­

prehensive legislative approach to regional flood control 

involved the creation of the Sacramento & San Joaquin 

Drainage District as astate agency to implement, in co­

operation with the federal government, the flood control 

plans formulated by the California Debris commission, 

Cal. Stat. Ex. Sess. 1911, ch. 25; Cal. Stat. 1913, ch. 

170. See Gray v. Reclamation Dist. No. 1500, 174 Cal. 

622. 163 P. 1024 (1917). Local flood control organizations, 

until recent years, consisted principally of relatively 

small drainage, levee, or flood control districts created 

pursuant to general enabling statutes, such as the Protection 



District Act of 1895, Cal. Stat. 1895, ch. 201, p. 247. 

Cal. ,Jater Code App.. §§ 6-1 to 6-29 (West 1,,56) and the 

Levee District Act of 1905, Cal. Stat. 1905, ch. 310. p. 

327, Cal. Water Code App., §§ 9-1 to 9-34 (Nest 1956). 

A few flood control districts of more sweeping geographical 

scope had been established by special legislation before 

1939, including those in Los Angeles County, Cal. Stat. 

1915, ch. 755, p. 1502. Cal. Water Code App. §§ 28-1 

to 28-23 (West), Orange County, Cal. Stat. 1927, ch. 723, 

p. 1325. Cal. Hater Code App. §§ 36-1 to 36-23 (West), and 

in the American River basin, Cal. Stat. 1927, ch. 808, 

p. 1596, Cal. Water Code App. §§ 37-1 to 37-30 (west). 

However, the modern trend to establishment of such dis­

tricts in a majority of the counties of California by 

carefully tailored special laws began in 1939 with the 

creation of the San Bernardino County Flood Control Act. 

Cal. Stat. 1939, ch. 73. p. 1011, Cal. ,vater Code App. §§ 

43-1 to 43-28 (West). In the thirty years since then, 

some thirty-five major flood control districts have been 

created by special act. See Cal. Water Code App •• ch. 46-

105 (IVest). The validity of such specially created dis­

tricts, despite the constitutional prohibition against 

local and special legislation, has been repeatedly affirmed. 

See American River Flood Control Dist. v. Sweet, 214 Cal. 



778, 7 P.2d 1030 (1932). 

309. See, ~., Gray v. Reclamation Dist. No. 1500, 174 Cal. 

622, 163 P. 1024 (1917). 

310. See Beckley v. Reclamation Board, 205 Cal. App. 2d 734, 23 

Cal. Rptr. 428 (3d Dist. 1962); Note, 3 Stan. L. Rev. 361 

(1951) • A collateral problem, to which little or no 

attention has been given in the decisional law, is the 

question of notice. The physical activity of one farmer 

in putting up protective levees might well give adequate 

notice to his immediate neighbors of the need for similar 

self-help to repel the "common enemy"; but it seems un­

realistic to expect that lower landowners will necessarily 

realize that upstream flood control improvements being 

installed by a large public district, possibly many miles 

distant, will augment the volUl\le, velocity, and intensity 

of downstream flow to a degree that warrants additional 

protective barriers. To the extent that the "conm,on 

enemy" rule assumes that the resulting downstream flood 

damage is the result of the injured owner's failure to 

take self-protective measures, despite absence of notice 

of the need to do so, it tends to function as a rule 

of strict liability operating in reverse. Cf. Archer v. 

City of Los Angeles, 19 Cal. 2d 19, 119 P.2d 1 (1941); 

San Gabriel Valley Country Club v. County of Los .~geles, 



182 Cal. 392c 188 P. 554 (1920). The analogous problem 

of allocating responsibility for protection against 

loss of lateral support due to normal excavations for 

improvement purposes has been resolved by statutory 

provision for giving of "reasonable notice" by the im­

prover as a condition of non-liability. Cal. Civil Code 

832. See note 183, supra. 

311. Gray v. Reclamation Dist. No. 1500, supra note 309. See 

also, United States v. Sponenbarger, 308 U.S. 256 (1939); 

Karnbish v. Santa Clara Valley Water Conservation Dist., 

185 Cal. App. 2d 107, 8 Cal. Rptr. 215 (1st Dist. 1960); 

Weck v. Los Angeles County Flood Control Dist., 80 Cal. 

App. 2d 182, 181 P.2d 935 (2d Dist. 1947). 

312. See text supra,accompanying notes 125-29, 148-49, 154-55. 

313. See, ~, Clement v. State Reclamation Board, 35 Cal. 2d 

628, 220 P.2d 897 (1950); Rudel v. Los Angeles County, 

118 Cal. 281, 50 P. 400 (1897). 

314. Although most of the California decisions have tended to 

exemplify a somewhat mechanical application of doctrinal 

precepts, see, ~,Callens v. County of Orange, 129 

Cal. App. 2d 255, 276 P.2d 886 (4th Dist. 1954). son.e 

notable exceptions can be found. B.g., Dunbar v. Humboldt 

Bay Municipal Water Dist., 254 Cal. App. 2d ,62 Cal. 

Rptr. 358 (3d Dist. 1967) (damage issues); Beckley v. 



Reclamation Board, 205 Cal. App. 2d 734, 23 Cal. Rptr. 

428 (3d Dist. 1962) (liability issues); Srdth v. City of 

Los Angeles, 66 Cal. App. 2d 562, 153 P.2d 69 (2d Dist. 

1944) (liability issues). Instructive examples of explicit 

balancing of interests are also found in United States 

v. Gerlach Live Stock Co., 339 U.S. 725 (1950) (feasability 

of equitable cost distribution deemed relevant to com­

.ensability for loss of riparian rights to seasonal over­

flowing of agricultural lands); United States v. Willow 

River Power Co., 324 U.S. 499 (1945) (appraisal of com­

peting private and public interests deemed relevant to com­

pensability for loss of head due to raise in water level). 

315. See Joslin v. Harin l'1unicipal ~,ater Dist., 67 Cal. 2d 

60 Cal. Rptr. 377, 429 P.2d 889 (1967) (stream water); 

Keys v. Remley, 64 Cal. 2d 396, 50 Cal. Rptr. 273, 412 P. 

2d 529 (1966) (surface water), deemed applicable to in­

verse condemnation in Burrows v. State of California, 

260 Cal. App. 2d , 66 Cal. Rptr. 868 (2d Dist. 1968). 

316. See text, supra, accompanying notes 294-297. 

317. See, e.g., Clean Air Act, 77 Stat. 392 (1963); Water 

Quality Act of 1965, 79 Stat. 903 (1965); Clean Water Re­

storation Act of 1966, 80 Stat. 1246 (1966); Federal Water 

Pollution Control Amain, 1 The Cost of Clean Water: Summary 

Report (1968), passim; U.S. Dept. of Agriculture, A Place 



to Live: The Yearbook of Agriculture 83-132 (1963). 

318. It has been authoritatively estimated that "municipal 

waste treatment plant and interceptor sewer construction 

costs to attain federal water quality standards in the 

ave-year period, FY 1969-73, will require the expenditure 

of $8. 0 billion", excluding land costs, Federal Water 

Pollution Control Adm'n, supra note 317, at 10. See 

also, Bryan, Water Supply and Pollution Control Aspects 

of Urbanization, 30 Law & Conternp. Frob. 176, 188-92 (1965). 

319. See text, !Lupra, accompanying notes 203-220. But see 

New Jersey Stat. Ann., tit. 40 63-129, "The owner of 

any land adjacent to any plant, works or station for the 

treatment, disposal or rendering of sewage . who 

shall sustain any direct injury by reason of the negligence 

Q!:. ~ of reasonable care of the contracting municipalities 

• • • in the establishment and maintenance of any such 

plant, works, or station, may maintain an action at law 

. • • for the recovery of all damages sustained by him 

by reason of such injury." (i!:mphasis added.) Since the 

concept of "nuisance" appears to be the principal doctrinal 

basis for tort liability (and possibly for inverse lia­

bility) in pollution cases, there is a need for legislative 

clarification of the extent of governmental tort liability 

for nuisance under the Tort Clallus Act of 1963. See note 



207, supra, and accompanying text. 

320. See text supra, accompanying notes 172-83. 

321. Conn. Gen. Stat. Rev., § 13a-82 (rev. 1966); 11ass. Laws 

Ann. ch. 81 § 7 (1964); Penna. Stat. Ann. tit. 26 § 1-612 

(Supp. 1966): Wis. Stat. Ann. § 80.47 (1957). 

322. To some extent, of course, a form of strict inverse lia­

bility is already required in some cases by the decision 

in Albers v. County of Los Angeles, 62 Cal. 2d 250, 42 Cal. 

Rptr. 89, 398 P.2d 129 (1965). The full llnplications of 

this decision, however, remain to be work8d out. Cf. 

Sutfin v. State of California, 261 Cal. App. 2d .67 

Cal. Rptr.665 (1968) (opinion quotes extensively from pre­

Albers opinions) (dictum). 

323. See note 245, supra. 

324. For ex&nple, Cal. Agric. Code §§ 14063 and 14093 explicitly 

authorize governmental agencies to use certain dangerous 

chemicals in pest control operations, while id. § 14033 

(apparently but not explicitly applicable to public 

entities) authorizes use of 2, 4-D and other injurious 

herbicides in accordance with administrative regulations. 

Use of these chemicals may, of course, result in d&nage 

to private property. See Comment, Crop Dusting: Two 

Theories of Liability?, 19 Hastings L. J. 476 (1968). 

Legislative recognition of this risk is implicit in pro­

visions declaring that authorized and laWful use of 



pesticides will not relieve "any person" fran liability 

for damage to others caused by such use. Cal. Agric. 

Code,§§ 14003, 14034. Furthermore, in the interest of 

preventing improper and harmful methods from being employed, 

the legislature has delegated extensive authority to the 

director of agriculture to promulgate regulations, including 

a permit procedure, to govern the actual use of injurious 

agricultural chemicals. Cal. Agric. Code, §§ 14005-11, 

14033. All users are under a mandatory duty to prevent 

substantial drift of economic poisons employed in the 

course of pest control operations and to conform to appli­

cable regulations. Cal. Agric. Code, §§ 12972, 14011, 

14032, 14063. 

AI though it seems probable that the CD urts would hold 

governmental agencies subject to the cited statutory 

provisions, under the rule of Flournoy v. State, 57 Cal. 

2d 497, 20 Cal. Rptr. 627, 370 P.2d 331 (1962) (general 

statutory language held applicable to public entities 

absent legislative intent to contrary), this conclusion 

is open to some doubt. ~press reference to public agencies 

in certain code sections (see §§ 14063 and 14093, supra) 

suggests the intended non-aFplicability of others in which 

no such reference is included. On the other hand, the 

code expressly makes Chapter 3 of Division 7 ( §§14001-98, 



dealing with "Injurious Materials") inapplicable to 

public entities while engaged in research projects, Cal. 

Agric. Code § 14002, thus impliedly indicating that it 

does apply in non-research stiuations. Legislation 

clarifying applicability would, it is submitted, be 

helpful. 

Assuming applicability of the code provisions, the 

scope of governmental tort liability resulting from vio­

lations is not entirely clear. In some instances, such 

violations (~ •• use of a method of chemical pest control 

which caused substantial drift in violation of § 12972. 

supra) would presumably constitute a basis for entity 

liability for breach of a mandatory duty. Cal. Gov't 

Code § 815.6. In some instances. however,it may be ques­

tionable whether such property damage resulted from ac­

tionable negligence in applying the chemicals or from the 

immune discretionary determination to apply them under 

circumstances in Which drift, and resultant damage, was 

inevitable. See Cal. Gov't Code §§ 820.2, 855.4; A 

Van Alstyne, California Governmental Tort Liability 639, 

note 4 (l964). If no negligence is found cr the discre­

tionarytort immunity obtains, the question remains whether 

liability could be predicated upon inverse condemnation 

or nuisance theories. See Bright v. East Side Mosquito 



Abatement Dist., 168 Cal. App. 2d 7, 335 P.2d 527 (3d 

Dist. 1959) (nuisance theory). On the need for legisla­

tive treatment of the s:ope of nuisance liability of 

public entities, in conjunction with inverse condemnation, 

see notes 167. 205-220, supra, and accompanying~xt. 

Finally. it is not clear whether the special "report of 

loss" procedures, which may affect the injured party's 

ability to establish the extent of his damages from chemical 

drift, see Cal. Agric. Code §§ 11761-65. are applicable 

to governmental operations or are limited to private 

commercial pest control activities. Clarification of 

these doubtful areas by legislation would also be helpful. 

325. Wis. Stat. Ann., § 88.87 (Su~p. 1967). In this measure, 

the Wisconsin legislature explicitly recognizes that some 

diversions and changes in both volume and direction of 

flow of surface and stream waters are the inevitable con­

sequences of the i"1provernent of property by public and 

private proprietors. Accordingly. in the interest of 

eliminating discouragements to the physical development of 

land, and to promote responsible drainage engineering to 

reduce unnecessary water damage, a statutory test of 

'reasonableness" was substituted for the less flexible 

and more mechanical criteria recognized under prior law. 

See Note. 1963 Wis. L. Rev. 649. Compare the varying 



approaches taken in other states: No. Dak. Code § 24-03-06 

(1960) (high"Nay construction required to be "so designed 

as to permit the waters " • • to drain into coulees, rivers, 

and lakes according to the surface and terrain . • • in 

accordance with scientific highway construction and en-

gineering so as to avoid the waters flowing into and 
., 

accumulating in the ditches to overflow adjacent and adjoin-

ing lands"); NO. D2k. Code § 24-03-08 (1960) (when high-

way has been constructed over watercourse into which 

surface waters from farmlands flow and discharge, state 

conservation commission, on petition, "shall determine as 

nearly as practicable the maximum quantity of water, in 

terms of second feet, which such watercourse or draw may 

be required to carry", after which the responsible authority 

is required to install a culvert or bridge of sufficient 

capacity to pe:onit "such maximum quantity of water to flow 

freely and unimpeded through the culvert or under such 

bridge"); Ohio Rev. Code Ann. § 123.39 - 123.42 (1953) 

(administrative proe'2dure for adjusting claims for private 

property damage resulting from overflow or leakage of 

public reservoir, canal or dam, or insufficiency of a 

public culvert; appointed board of commissioners required 

to award "such damages a'l they may deem just" upon a 

finding that the injury ref:ulted fran "defective construction 



of any part of the public work which might have been 

avoided by the use of ordinary skill or care, or resulted 

from the want of proper care on the part of the officers 

or agents of the state in maintaining or repairing" the 

improvement} • 

326. Cal. Sts. & Hwys. Code, §§ 725, 1487, 1488; People ex 

reI. Dep't of Public Works v. Lindskog, 195 Cal. App. 

2d 582, 16 Cal. Rptr. 58 (1st Dist. 1961). But see People 

v. Stowell. 139 Cal. App. 2d 728, 294 P.2d 474 (4th Dist. 

1956). £t. County of Colusa v. Strain, 215 Cal. App. 

2d 472, 30 Cal. Rptr. 415 (3d Dist. 1963) (sustaining 

validity of county ordinance requiring permit for land 

leveling or excavation work that changes drainage pattern, 

even though such work may be privileged under cornmon law 

rules governing water damage). 

327. For example, present statutory provisions relating to 

liability for escaping fire, see note 244, supra, and 

for damage due to drifting of injurious chemicals used 

in past abatement work, see note 245, supra, may be rea­

sonably appropriate for retention as part of the tort­

inverse liability framework. I'lodification of the exist­

ing statutes in the interest of clarification may, how­

ever, be necessary. See the suggestions advanced in 

note 324, supra, relating to the chemical drift problem. 



328. Burrows v. State of California, 260 Cal. App. 2d , 

66 Cal. Rptr. 868 (2d Dist. 1968). Care should be taken, 

of course, to appraise the validity of the suggested 

approach in varying kinde of situations. For example. 

the problem of flooding of adjoining property as the 

result of inadequate drainage of public streets is marked, 

in the California cases, by excessive confusion and 

uncertainty. See the text:, supra, accompanying notes 

106-108. Consideration should be given to the question 

whether, in this type of case, dcmages should be adminis­

tered under a rule of strict liability, see, ~. So. 

Car. Code of I,aws, § 59-224 (1962) (municipalities under 

mandatory duty to provide "sufficient drainage" for sur­

face water collected in streets, after demand by property 

owners, and are li2ble for failure or refusal to do so)~ 

Hall v. Greenville, 227 S. C. 375, 88 S.E.2d (1955), or 

according to a rule of reasonableness geared to standard 

engineering exp·3rt.i..se. See the statutes referred to supra, 

note 325. 

329. Gray v. Reclamation Dist. NO. 1500, 174 Cal. 622, 

163 P. 1024, 1037 (1917). 

, 

330. See Van Alstyne, Statutory Modification of Inverse Con-

demnation: The Scope of Legislative Power. 19 Stan. L. 

Rev. 727, 758-59 (1967). 



331. Chicago & Alton R. Co. v. Tranbarger, 238 u.s. 68, 76 

(1915) (duty imposed on railroad by statute to construct 

culverts for drainage of surface water across right-of­

way, contrary to state common law rules of property 

law, held not a compensable "taking" of property right). 

332. See, ~",Josl:!.n v. Marin Municipal Water Dist., 67 Cal. 

2d ,60 Cal. Rptr. 377, 429 P.2d 889 (1967), discussing 

the historical changes in California law relating to 

riparian water rights. 

333. See, e.g., cases sustaining the retroactive application of 

statutory provisions destroying previously accrued tort 

causes of action against governmental agencies: County 

of Los Angeles ~ Supc~ior Court, 62 Cal. 2d 889, 44 Cal. 

Rptr. 796. 402 P.2d 868 (1965): Flournoy v. State of 

california, 230 Cal. App. 2d 520, 41 Cal. Rptr. 190 (3d 

Dist. 1964). 

334. Van Alstyne, supra note 330, at 728. 

335. See, ~.,City of Burbank v. Superior court, 231 Cal. 

A'p. 2d 675, 42 Cal. aptr. 23 (2d Dist. 1965) (mandamus 

granted to compel trial court to sustain demurrer to com­

plaint for interference with surface water drainage so that 

plaintiff would be required to set out tort and inverse 

theories of liability in separate counts). See also, text 

supra, accompanying notes 75-87. 
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336. See notes 167, 205-220, supra, and accompanying text. 

337. See, e.g., Granone v. County of Los Angeles, 231 Cal. App. 

2d 629, 42 Cal. Rptr. 34 (2d Dist. 1965) (defective plan 

of culvert design held actionable for inverse condemnation 

purposes; court does not discuss possible application of 

immunity provision of CaL Gov't Code § 830.6). £t. 

City of Burbank v. Superior Court, 231 Cal. A~p. 2d 675, 

42 Cal. Rptr. 23 (2d Dist. 1965) (newly created defenses to 

"dangerous property condition" liability, as provided in 

Cal. Gov't Code § 835.4, held retroactively applicable; such 

defenses, however, impliedly deemed not a limitation upon 

inverse condemnation). The need for legislative reconsider~ 

tion of the present tort immunity for public improvements 

which are dangerous because of their plan or design, Cal. 

Gov't Code § 830.6, is underscored by the Supreme Court's 

position that the reasonableness of the plan must be 

judged solely as of its origin, without regard for latent 

dangers inherent therein Which became apparent in the 

course of use and experience. Cabell v. State of 

California, 67 Cal. 2d , 60 Cal. Rptr. 476, 430 P.2d 

34 (1967); Note, Sovereign Liabil ity for Defective or 

Dangerous Plan or Design -- California Government Code 

section 830.6, 19 Hastings L. J. 584 (1968). Inverse 

liability thus serves as a "loophole" to the tort immunity 



conferred for initial bad planning; but neither tort 

nor inverse remedies are available for governmental 

failure to correct known dangers that later develop. Any 

incentive for accident prevention or for upgrading public 

facilities for safety purposes is not conspicuous here. 

338. Although inverse condemnation liability is not limited 

to real property but extends also to personalty, see Sutfin 

v. State of California, 261 Cal. App. 2d 67, Cal. 

Rptr. 665 (3d Dist. 1968), it has never been deemed appli­

cable to personal injuries or death claims. Brandenburg 

v. Los Angeles County Flood Control Dist., 45 Cal. App. 

2d 306, 114 P.2d 14 (2d Dist 1941); see note 267, supra. 

However, if the factual basis for inverse liability also 

constitutes a nuisance, damages for personal injuries are 

recoverable. See Murphy v. City of Tacoma, 60 Wash.2d 603, 

374 P.2d 976 (1962). Cf. Bright v. East Side Mosquito 

Abatement District, 168 Cal. App. 2d 7, 335 P.2d 527 (3d 

Dist. 1959). 

339. Cal. Code Civ. Froc., § 1242; Cal. Gov t Code, § 821.8; 

A. Van Alstyne, California Government Tort Liability, § 

5.62 (1964). 

340. See Jacobsen v. Superior Court, discussed supra at note 254. 

341. See 2 P. Nichols, Gffiinent Domain § 6.11 (rev. 3d ed. 1963); 

Annot., 29 A.L.R. 1409 (1924). Disproportionate costs of 



administering a system for settlement of nominal inverse 

condemnation claims is a rational basis for withholding 

compensation for trivial injuries. See Michelman, Property. 

utility, and Fairness: C~mments on the Ethical Foundations 

of . Just Compensation" Law 80 Ho.rv. L. Rev. 1165, 1214 

(1967). Cf. Bacich v. B'Jard of Control, 23 CaL 2d 343. 

144 P.2d 818, 839 (1943) (Traynor, J., dissenting). 

342. See note 257, §Ey'r~. 

343. Section 1242.5 presently provides that the petition and 

deposit procedure need be employed only "in the event 

the public agency i.s unable by negotiations to obtain 

the consent of the owner". 

344. Precedent for imposition of a duty to restore the previous 

condition of the premises is fo~nd in numerous statutes 

providing. in connecti.on \·,ith authorization for the 

construction of public imp~vements in or across streets. 

rivers, railroad lines, a~d the like. that the public entity 

"shall restore" the in te.':s ectj.'.Jn, street, or other loca-

tion to its former state. See, ~~ •• Cal. Health & S. 

Code § 6518 (sanitary districts)~ Cal. ~1b. Util. Code § 

16466 (public utility districts) ~ CaL water Code § 71695 

(municipal water districts). Statutory provisions to this 

effect are collected in A. Van Alstyne, A Study Relating to 

Sovereign Immunity, in 5 Cal. Law Revision Comm'n, Reports, 



Recommendations and Studies 1, 91-96 (1963). 

345. Statutes of other states, which authorize official entries 

upon private property for survey and investigational pur­

poses, typically require the entity to reimburse the owner 

for "any actual damage" resulting therefrom. See,~, 

Kans. Stat. Ann § 68-2005 (1964) (entry by turnpike authoriqr 

to make "surveys, soundings, dr ill ings and eXCI!,lina tions" 

authorized; authority required to make reimbursement for 

"any ac tual damages"); l'Jass. Laws Ann. c. 81 § 7F (1964) 

(entry by highway department for surveys, soundings, 

drillings or examination" authorized; department required 

to restore lands to previous condition, and to reirr~urse 

owner for "any injury or actual damage") 1 Ohio Rev. Code 

Ann. § 163.03 (Supp. 1966) (condemning public agencies 

authorized, prior to instituting eminent domain proceed­

ings, to enter to make "surveys, scundings, drillings 

appraisals, and examinations" after notice to owner; 

agency required to "rl2.ke restitution or reimbursement for 

any actual damage resulting" to the premises or improve­

ments and personal property located thereon); Okla. stat. 

Ann. tit. 69 § 46.1, 46.2 (Supp. 1966) (entry by depart­

ment of highways to make "surveys, soundings and drillings, 

and examinations" authorized; department required to make 

reimbursement for "any actual damages resulting" to 



premises): Pa. Stat. Ann. tit. 26 § 1-409 (Supp. 1966) 

(condemning agencies authorized to enter property, prior 

to filing declaration of taking, to make" studies, surveys, 

tests, soundings and appraisals";agencies required to pay 

"any actual damages sustained" by owner). 

The courts have generally construed statutes of this 

type as limited to reimbursement for substantial physical 

damages only. See, ~., Onorato Bros. v. Massachusetts 

Turn~ike Authority, 336 Mass. 54, 142 N.E.2d 389 (1957) 

(no recovery anthorL~ed for "trivial" damage caused by 

setting of surveyors' stakes, nor for temporary loss of 

marketability due to apprehension by prospective buyers 

that property being surveyed would be condemned in near 

future). Cf. lVood v. [lIJississippi Power Co., 2451>liss. 

103, 146 So.2d 546 (1962). Since the owner may fear that 

some injuries will occur despite the entity's assurances 

to the contrary, authority for the entity to pay the owner 
as 

a reasonable amount within stated limits/compensation for 

prospective apprehension and a~~oyance (in addition to 

assurance of payment of actual damages) could also use-

fully assist in promoting owner cooperation through 

negotiation. 

346. Defects deserving considerations include: 

(1) It is not entirely clear under Section 1242.5 



Whether the court proceedings preliminary to the order for 

the survey are ~ part~ or on notice to the owner. See 

City of Los Angeles v. SchVleitzer, 200 Cal. App.2d 448, 

19 Cal. Rptr. 429 (2d Dint. 19G2) (on appeal from order for 

reservoir survey mude under Cal. Code Civ. Proc. § 1242.5, 

report fails to indicate vihether owner received notice 

and hearing; interlocuto~y order held nonappealable). 

Since no ele~ents of emergency justify summary entries 

for survey and testin~ purposes, it is doubtful that ~ 

parte proceedingG wcmld meet t",e requirements of procedural 

due process. Cf. People v. Bro2d, 216 Cal. 1, 12 P.2d 

941 (1932) (notice and hearing required before narcotics 

forfeiture of vehicle is effective); Thain v. City of Palo 

Alto, 207 Cal. App. 2d 173, 24 Cal. Rptr. 515 (1st Dist. 

1962) (notice and hearing reqnired, absent emergency, before 

weed abatement acticn t2ken on p;:ivate property.) Assurance 

of a fully informed decisiol'), witi"t, respect to the amount of 

the security to be requir"d \o;ould be promoted by a noticed 

hearing with opportunity for presen':::ation of evidence by 

the owner. If in the course of 'che nurvey. the deposit 

becomes inadequate because of unforeseen injuries in­

flicted, the court sr,~.uld also be authorized to require 

deposit of additional security and the statute should 

indicate the procedures open to the owner to obtain such 



an order. 

(2) Section 1242.5 is silent on the scope of the 

court's authority to inquire into the techniques of ex­

ploration and survey that are contemplated, as to the 

extent of its pm,'er to impoS'3 limitations and restrictions 

upon their use in the interest of reducing the prospective 

damages or requiring utilization of the least detrimental 

techniques where alternatives are technologically feasible. 

See City of Los Angeles v. Schweitzer, supra (appeal 

from trial court order imposing specific limitations upon 

investigatory methods, under Section 1242.5, dismissed 

without consideration of merits). 

(3) Section 1242.5 fails to provide for remedies 

available to the owner when a public entity fails to in­

voke the statutory procedure, whether inadvertently or 

by design. 

(4) Although Section 1242.5 expressly authorizes 

the landowner to recover, out of the deposited security, 

compensation for the damages caused by the survey, plus 

court costs and a reasonable attorney fee "incurred in the 

proceeding before the court", it is not clear what "pro­

ceeding" is referred to - the initial proceeding leading 

to the order permitting the survey, or the subsequent 

proceeding to obtain compensation for the damages incurred, 



or both. 

347. Legislative clarification of the rules of damages applicable 

in inverse condemnation proceedings would be appropriate, 

since present statutory provisions governing eminent do-

main awards are geared solely to affirmative condemnation 

proceedings. See Cal. Code Civ. Proc. §§ 1248 - 55b. 

Consideration should be given to the following aspects 

of inverse damages rules: 

(a) Should a "before-and-after" test, as a measure of 

loss of value, be established by statute as the basic rule 

of damages, in accordance with the decisional law? See 

Rose v. State of California, 19 Cal.2d 713, 737, 123 P.2d 

505, 519 (1942). It is clear that loss of value is not 

the only constitutionally permissible measure of just 

compensation. United States v. Virginia Electric & Power 

Co., 365 U.S. 624 (1961); Citizens utiL Co. v. Superior 

Court, 59 Cal. 2d 805, 31 Cal. Rptr. 316, 382 P.2d 356 

(1963). If this standard is adopted, however, it should 

be recognized that exceptions may be needed to deal 

equitably with situations in which damage to improvements 

may not be reflected in diminished land value. See,~, 

Kane v. City of Chicago, 392 Ill. 172, 64 N.~.2d 506 (1946) 

(no inverse damage recognized where, after destruction of 

building, land was more valuable than before): Evans v. 



Wheeler, 348 S.W.2d 500 (Tenn. 1951) (detriment to operation 

of riding academy, caused by diversion of river, held 

noncompensable since no loss was established when prop6rty 

values were judged by "before-and-after" method in light 

of fact that highest and best use was for residential 

subdivision); Note, Compensation For a Partial Taking 

of Property: Balancing Factors in Eminent Domain, 72 

Yale L. J. 392 (1962). Furthermore, the method of computing 

loss of value should exclude increased values attributable 

to general inflationary trends, especially where the damage 

was inflicted over an extended period of time. See Steiger 

v. City of San Diego, 163 Cal. App. 2d 110, 329 P.2d 94 

(4th Dist. 1958). 

(b) Should "special" benefits be set off against in­

verse damages, in accordance with the case law? See 

Dunbar v. Humboldt Bay Municipal water Dist., 254 Cal. App. 

2d ,62 Cal. Rptr. 358 (3d Dist. 1967). In affirmative 

eminent domain proceedings, special benefits may only be 

set off against severance damages, not against the value 

of what is taken. Cal. Code Civ. Proc. § 1248, par. 3; 

see Gleaves, Special Benefits: Phantom of the Opera, 40 

Cal. S. B. J. 245 (1965); Camnent, The Offset of Benefits 

Against Losses in Eminent Domain Cases in Texas, A 

Critical Appraisal, 44 Tex. L. Rev. 1564 (1966). Inverse 

litigation, however, ordinarily does not involve issues 

of severance damages; hence, to allow a complete offset 



against inverse damages might, in sane cases, reduce the 

plaintiff's recovery to nothing, cf. United States v. Ease­

ments and Rights Over Certain Land etc., 259 F. Supp. 377 

(6.D. Tenn. 1966), even though, had the identical facts 

been the subject of an affirmative condemnation suit, no 

offset would have been permissible. But see Cal. Code civ. 

Prov. § 1248, par. 4 (offset of specifically defined 

benefits against damages for appropriation of water), in­

corporated by reference in Cal. Code Civ. Proc. § 534 (in­

verse damage award as alternate relief in suit to enjoin 

appropriation of water). 

(c) To what extent should expenses incurred by the 

plaintiff in an effort to mitigate inverse da~nlages be 

recoverable? Such mitigation expenses are presently re­

coverable by decisional law, When incurred in good faith 

and reasonable ~~ount, even though the mitigation efforts 

were unsuccessful. Albers v. County of Los Angeles, 62 

Cal. 2d 250, 269-72, 42 Cal. Rptr. 100-02, 398 P.2d 129, 

140-42 (1965). Such mitigation expenses are recoverable 

in addition to loss of market value. Ibid. See also, 

Game & Fish Comm'n v. Farmers Irrigation Co., Colo. 

• 426 P.2d 562 (1967); Kane v. City of Chicago, 392 

Ill. 172, 64 N.e.2d 506 (1945). 

(d) When ~cost-to-cure" is less than loss of market 



value, should this measure of damages be authorized or 

required in lieu of loss-of-value? See Dunbar v. Humboldt 

Bay Municipal Water Dist., 254 Cal. App. 2d ,62 Cal. 

Rptr. 358 (3d Dist. 1967) (cost of remedial measures 

held relevant to damage issues); Steiger v. City of San 

Diego, 163 Cal. App. 2d 110, 329 P.2d 94 (4th Dist. 1958) 

(cost of constructing adequate drainage to alleviate erosion 

held relevant to loss of value); Bernard v. State, 127 

So.2d 774 (La. 1961} (cost of construction of new bridge 

to restore access destroyed by enlargement of drainage 

canal); Brewitz v. City of St. Paul, 256 Minn. 525, 99 

N.W.2d 456 (1959) (cost of retaining wall to control 

erosion caused by lowering of street grade). Should the 

cost of available remedial measures limit inverse damages 

where the owner, by unreasonably failing to take such 

measures in mitigation of damages, increased the physical 

injuries and loss of value sustained? See United States 

v. Dickinson, 331 U.S. 745, 751 (1947) (fair to measure 

erosion damage by cost of reasonable protective measures 

which plaintiffs could have undertaken). See, generally, 

Note, 72 Yale L. J. 392 (1962). 

(e) Should removal and relocation costs be authorized 

in inverse condemnation proceedings? See, generally, 

Staff of House Comm. on Public Works, 88th Cong., 2d Sess., 
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Study of Compensation and Assistance for Persons Affected 

by Real Property Acquisition in Federal and Federally 

Assisted Programs 194-237 (Corom. Print 1964) (colle ction 

of statutory provisions for relocation and removal costs); 

U. S. Advisory Cowm'n of Intergovernmental Relations, 

Relocation: Unequal Treatment of People and Business 

Displaced by Governments (1965). Cf. Albers v. County 

of Los Angeles, 62 Cal. 2d 250, 267-68, 42 Cal. Rptr. 89, 

99, 398 P.2d 129, 139 (1965) (removal and relocation costs 

held not allowable, pursuant to Cal. Code Civ. Proc. § 1248 

(6), in addition to loss of value). 

(f) Should attorneys fees and expert witness fees be 

recoverable in inver.se condemnation proceedings? Ordinarily. 

such losses are not presently recoverable in inverse suits. 

See Frustuck v. Ci'i:y of Fairfa)(, 230 Cal. App. 2d 412, 41 

Cal. Rptr. 56 (1st Dist. 1954) (abandonment of project 

causing inverse damages held nat a basis for statutory 

award of attorneys fees and expert witness fees under 

Cal. Code civ. Proc. § l255a). But see Cal.Code Civ. 

Proc. § 532 (attorneys fees authorized in water appropria­

tion suit where defendant posts bond on obtaining modifi­

cation of injunction). 

348. See City of Pasadena v. City of Alhambra, 33 Cal. 2d 908, 

207 P.2d 17 (l949) (allocation of water rights in undergro1.ni 
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basinG Hillside Water Co. v. City of Los Angeles, 

10 Cal. 2d 677, 76 P.2d 681 (1938) (replacement of public 

school water supply depleted by municipal exportation). 

Although unconditional mandatory orders for physical cor­

rection of a cause of recurrent damaging have sometimes 

been approved, see, ~., weisshand v. City of Petaluma, 

37 Cal. App. 296, 174 P. 955 (3d Dist. 1918) (mandatory 

installation of culvert); Union Pacific R. R. v. Vale, 

Oregon, Irrigation Dist., 253 F. Supp. 251 (D. Ore. 1966) 

(mandatory correction of seepage fram irrigation canal); 

Colella v. King County, Wash.2d , 433 P.2d 154 (1967) 

(mandatory injunction to county to provide drainage for 

plaintiff's lands), it is submitted that the public 

entity preferably should be given a choice, in the form of 

a conditional judgment, whether to undertake physical 

correction of the difficulty or pay just compensation and 

thereby acquire the right to continuation of the injurious 

condition in the future. See,~, Gibson v. City of 

Tampa, 135 Fla. 637, 185 So. 319 (1938) (city could not 

be compelled to erect expensive sewage treatment plant 

in lieu of just compensation for pollution damage); Buxel 

v. King County, 60 Wash.2d 404, 374 P.2d 250 (1962) (city 

given alternative between construction of drainage facili­

ties or payment of damages). Cf. City of Harrisonville v. 
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W. S. Dickey Clay Mfg. Co., 289 U.S. 334, 339-41 (1933) 

(injunction against sewage nuisance conditioned upon city's 

failure to pay damages) (Brandeis, J. ). The latter view 

would reduce the danger of judicial interference with 

the discretionary determinations of elected public officials 

in matters relating to fiscal and budget policy, scope of 

improvement projects, and arrangement of priorities in 

allocation of public resources. 

349. Peabody v. City of Vallejo, 2 Cal. 2d 351, 40 P.2d 486 

(1935); Frustuck v. City of Fairfax, 212 Cal. App. 2d 

345, 28 Cal. Rptr. 357 (1st Dist. 1963). But see cases 

cited supra, note 348. Injunctive relief has been re­

cognized as generally appropriate to prevent a threatened 

taking or damaging of private property if a public use 

has not yet materialized. Beals v. City of Los Angeles, 

23 Cal. 2d 381, 144 P.2d 839 (1944). Cf. Hassell v. 

City & County of San Francisco, 11 Cal. 2d 168, 78 P.2d 

1021 (1938) (nuisance). 

350. For a good review of the flexible inverse remedies which 

could be made available, see Note, Eminent Domain -­

Rights and Remedies of an Uncompensated Landowner, 1962 

Wash. U. L. Q. 210. See also, Horrell, Rights and Re­

medies of Property Owners Not Proceeded Against, 1966 

U. Ill. L. Forum 113; Oberst & Lewis, Claims Against the 



State of Kentucky Reverse £minent Domain, 42 Ky. L. J. 

163 (1953); Note, 72 Yale L. J. 392 (1962). 

351. Wis. stat. Ann.§ 88.87 (Supp. 1967). See also, id. 

88.89. 

352. See note 348, supra. In appropriate cases, the court 

could be authorized to award just compensation for 

damages accrued in the past, plus a mandatory order to 

undertake corrective measures to prevent future damag­

ing, unless the defendant public entity formally asserts 

its desire to acquire title to a permanent easement or 

servitude and pay compensation therefor. See Game & 

Fish Comm'n v. Farmers Irrigation Co., Colo. 

426 P.2d 562 (1967) (stream pollution); Armbruster v. 

Stanton-Pilger Drainage Dist, 169 Neb. 594, 100 N.W.2d 781 

(1960) (stream diversion and erosion). 


