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SubJect: Study 53 • PvsoW InJury Damasel 

UpCIQ rec~.t:l.on ot the Law Rev1I:1.on CoaID1ee:!.on, the 1968 

Leglllature enacted 1eg:l.elat1on to make peraonal :l.n,Jury clamages pnerally 

CI""!!I!!!m1 t:f property and to make other related chaD&e1. Proteslar Bato 

bal sent us a l1\l111ber ot revislons proposed by taculty members who are 

concerned with tbe problema 1nvolved in the 1968 .tatute. See Exh1blt I 

(pink) attached tar his letter. 

Betore conslder1118 the luggested revls:l.one, two points ehould be 

noted: 

(1) The 8Cope ot OUl' authority :1.8 l1m1ted to the etuay of ¥bethel' 

pereonal lnJury c!emlges lhould be separate or cClllll1UD1ty property. 

Although we llberally interpreted this autbor1ty in preparlll8 the 1968 

J.es1elat1ol1, th1e l1m1tatlon on our authorlty would appear to preclude 

UI 1'rom reccaancU.ns eOlDlt ot the luggeSted chans.e. In thls oonnect1on, 

eeveral W1'lters bave suggeeted that we \lQdertalte a etuay ot cClllll1UD1ty 

property e:ener~. The CcGIm1ee1oa m1e:ht w1.h to conl1der requestlll8 

authority to Ituay cOIIIlIUIl:l.ty property generally. 

(2) The legielat10n on pereODal :l.nJury c!emlgel was very contra

vers:l.al. The bill passed the Senate :I.n 1961 but was deteated on the 

AellOlllbly tloor--prime,rily beeaUlO the b1ll was COIlI1dered to be too 

l1beral in perm1ttlll8 d1v1l1on ot pereonal injury 4a1Dege. on divorce or 

separate lII&1IrtenaDce. The bill was lntroduced :l.n the Senate in 1968. 

Aga1l1, the bill eroused. considerable eOlltroverlY and lt val reterred to 

a lpeCial .llbcoDID1ttee at the Senate Jud1c1.erY COJlllll1ttee tor 8tuay. This 



.ubccma1ttee, after holding a long work .ession on the bill, finally 

recCl!!!l!f!Dded enactment of the bill with certain amendment. desi8ned to 

restr1et the power of the eourt to divide persOll&l inJury damages upon 

divorce or separate mainteDallce. The subcOllllll1ttee appl'oved the bill 

by a 2.1 vote. 

Based on the experience with the legislat10a on thi. SUbJect at 

the 1967 and 1968 legislative session, the staff would be III08t reluo .. 

tant to have the CommissiOll. make a recommendation on this subJect unless 

serious pl'oblems exist under the legislation as enacted. 

In thi. JDeII01'8IIdUIII, we will consider each cbange sugested by the 

law faculty at Boalt Hall. However, since the decisiOll.s on most matters 

depend Oll. the actiOll. the COIIDiasion takes Oll. two substantive cbanges 

recCllllD8nded by the law faculty, we consider too .. obarlges t1rlt before 

we consider the suggested reviSions on a .ection by section basle. 

'!'be fir.t suggested substantive change is outlined by Prof'88or Sato 

... follows: 
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1. The property received fOi' Ir:-rsonal injm.·j "" "crt··_,,. the 
events enumerated in scctiO(l 169.3 if) ffl~,lc, "eJ1"l''''~e Pl'O]Wl'('Y. 1'Lc 
reason that we made property rccci ved uf'kr those "'!NiL" li(;j).'lr,rLe 
property even though the eaure of netion aecrued bt,.i'ore the event,: 
~as that we did not knOll how the cause of action \>/Mel! \."jfJ yet 
unsatisfied could be u:i.sposed of at til.; tjme of dJvorcc 01' s",nr.,t:e 
aintenance. I have been infon:)od that th:'l j1.~dC(; cem ft~I!~C n 
percentage allocco.tion or the -::uusc of act5.011 or rcLrd n juri "d icti.oll 
or the matter until propel-Ly 51; received. If thi,; i.G trwo, h 
appears to me i.llUt the pe).'som;.l in~iut'Y ea,ISO of ae'ticJ;l f,lIO,llu l.>c 
brought within sectic,n 146 end scctl.on 146 h~a been rC\'i:;,,<1 "ceordir'~,ly. 

Property received in f'9tisfaetl.011 of causcs 01' nction aecrLll.ne 
after thosQ events are sCplrate prop.:n'c.y, of courcc, since o1.her 
sections so provide. 

'!'be t'ol1ow1Ds ex... ... Uon t'roIII the CoIIIII1ll1on·. ReCOllllleDdatton to tlle 

1968 Lesf,lla1..lre dbclon. tbat the ReCOllllleDdaUon va. not based on 

tLe probleu that WOIlld .' lIJe8ente4 U tbe • 

tacuJ.t)' .abeH were a40pte4 bitt instead wa. band on retention or the 

lawaa it ex1ated bef01"e enactment of CivU COde SecUon l.63-.51 

'l'h,l C!Jmmis..&-.?-aL-.., r!·c'.,m1Ut·n~l~ that danwJ!.-: .. (fir PC'(1.;(liwl iujuri4'~ 
be tlw. aeparatc propt~rty uf ilh' illj\)rt~1 :-;'PHlI.-"'· if UH',)' "r,· rl·'~(tV1·r,·rI 
(1) after rf'~dition of an int('rloc'lltnry jurlg'IlH'''' uf di1fHrc'~' .Hld wltilt' 
the injured peJ'!W)n ancI )Iis spous.' art' lb;ill~ 1-:,-p:1I';1fl' and ap;n=t., (~) 
after J"findition of n judgm.t!nt. of S(~p.ar.ah~ nlHiH1i~ll:Ith'!', {;~l wldlc' 1.111' 

wife,. if she is the injul"Nl }WNbU, m livhl:f,t !\t'rmrut-i' frmH hpr lnu",lJ.md. 
or (4) after the wif .. Jm. aband""",1 lIN h ",h" ",I. if I,,· i, II,.. iujur,,'] 
peraotl, and befon.~ sbt> hnR off(~rf>d tu rt·tllrn. nule·s. .... he' I' :llmlHlhuitl~ him 
was jWltifirci by his miM(~H}(]Ut·t. EarnlnJ..,r:-; ill Hi 0It'{'\lJuul;11 iOlls ill t!t'lwl'al 
AN! separate propl"rty if aeqllirpc] u!ul!"l' thf'Joi,(' !·il"i'1l1W .. j mWt'~. ~'e' '"j "il 
Code Sections 169. 16~U, ll;n.2. and 17;;, R,·fm'p "twdnwJlt_ uf <'i"il 
Code 8f.etion 16::1.5. it. wm~ Iwld that. 11 (';IUSI" (1f IlI'! iUl1 fnr r~'I'~IiIJ;!I 

~uries vestNl by nlwrut.i(Jll uf t.:w ill the~ i!l.im·(·d POlrtv upnu dis. .•• nln-
tion of t.h~ mvrriul-,.-.r, by di\'or,~f',P;; , 

-3-



The Senate Judiciary Committee, the special subcommittee of that 

Committee, and the Assembly Judiciary Committee all. considered this 

particular probl.em. The Commission' s staff at one stage in the 

development of the Recommendation had recommended to the Commission 

that a cause of action that accrued before divorce or separats main-

tenance should be community property. The Commission rejected this 

suggestion, but the State Bar took this position at the 1968 session 

and made basically the same argument that is made in the quotB.tion 

from Professor Sato' s letter. The Legislature adopted the view ad-

vocated by the Commission and was especially persuaded by the extract 

from Justice Traynor's opinion set out in the footnote from the extract 

of the Commission's recommendation set out above. The 1968 Legillature 

was especially concerned about division of personal injury damages ~on 

divorce or separate maintenance. The l.egis1ature took the view that the 

Commission's recommendation was too liberal in permitting division. 'Dle 

Legislature considered the law faculty proposal and rejected it. The 

staff is persuaded on the merits that the 1968 legislation provides the 

correct rule. But even if we were not, we would strongly recommend that 

we not submit a recommendation to change the rule since it was enacted 

upon our recommendation and was thoroughly considered by the Legislature 

and the legislative committees were strongly of the view that the rule 

recommended by the Commission is the correct one. 

The second suggestion contained in Professor Sato's letter is 8S 

follows: 

2. Section 164.7 has been amended to provide for the right 
of reimbursement to the injured spouse to the extent that the 
tort feasor spouse has used community property to satiSfy the olaim 
of the injured spouse. The reason for this ill that the tortfeasor 
spouse, to the extent that he has used cOllBlllmity property, was paying 
one half of his indebtedness with the injured spouse's vested interest. 
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This suggestion is one that was fully considered on a great number 

of occasions by the Commission when it drafted the 1968 statute. After 

considering several alternative methods of accomplishing the objective 

luggested by Professor Sato, the Commission determined not to recommend 

the suggested rule. 

The following is a consideration of the revisions suggested in 

Professor Sato's letter. Each section is set out as proposed to be 

revised by Professor Sato. (For the text of each section as enacted 

and the official oomment to the section, see EKh1b~t II,) 

.. 

-5-



§ 146 

Section 146. The followio~ revision of Section 146 is'suggestea: 

146. In case of the dissolution of the marriage by aecree of 
a court of competent jurisaiction or in the case of judgment or 
decree for separate maintenance of the husband or the wife without 
dissolution of the marriage, the court shall make an order for 
disposition of the community property and the q,uasi-community prop. 
erty and for the assignment of the homestead as follows: 

(a) E1tcept as otherwise provided in subdivision (c), if the 
aecree is rendered on the ground of adultery, incurable insanity 
or extreme cruelty, the community property and quasi.community 
property shall be assigned to the respective parties in such 
proportions as the court, from all the facts of the case, and the 
conditions of the parties, may deem just. 

(b) Elccept as otherwise provided in subdivision (e), it the 
decree be rendered on any other ground than that of adultery, 
ineurable insanity or extreme cruelty, the aOllllllUDity property and 
quasi-community p;roperty shall be equa.l..q diviaed between the par
ties. 

(c) Without regard to the ground on which the decree is 
rendered or to which party is granted the divorce or separate 
-.1otenance, community property personal injury damages shall be 
assigned to the party who suffered the injuries unless the court, 
after taking into account the economic condition and needs of 
each party, the time that has elapsed since the recovery of the 
damages, and all other facts of the case, determines that the 
interests of Justice req,uire another disposition, in which case 
the community property personal injury damages shall be assigned 
to the respective parties io such proportions as the court deter
mines to be just under the facts of the case, but in no event 
shall more than one-half of the community property personal injury 
damages be assigned to the spouse of the party who sufi'ered the 
injuries. Elccept as otherwise provided by Civil Code Sections 
163.5, 169, 169.1, and 169.2 Aa-~ei-'B-~k'8-S~Bi'v'I'" , 
"CaJllllunity property personal injury damages" means all money or 
other property received ~-a-aapPiei-peps8B-AS-e8EE¥B'~Y-J""~Y 
'.-sA~'sfae~' •• -.f-A-d~e.~-~ep-iamags8-~ep-8i8-sP-Sep-,ep •• RAl 
'.d~'es or to be received before or after a decree of separate 
-.1otenance or a final decree of divorce in satisfaction of a 
judgment or pursuant to an agreement fep-~ke-se •• leBeB.-ep-eea
ppeaiae-ef-a-ela~-fep-B~ek-i&E88eB7-YBlesB of Compromise based on 
a claim for es for rsonal in uries sufi'ered a married 
person until such money or other property has been commingle 
Without trace with other cOJllll\lIlity property with the express 
consent Of the spouse who suffered the injuries . 

(d) If a homestead has been selected from the cCllllllunity 
property or the quasi-community property, it may be assigned to 
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§l46 

the party to whom the divorce or decree of separate maintenance 
is granted, or, in cases where a divorce or decree of separate 
maintenance is granted upon the ground of incurable insanity, 
to the party against whom the divorce or decree of separate 
maintenance is granted. The. assignment IlISiY be either absolutely 
or for a limited period, subject, in the latter case, to the 
future disposition of the court, or it may, in the discretion 
of the court, be diVided, or be sold and the proceeds divided. 

(e) If a homestead has been selected from the separate 
p~rty of either, in c~ses in which the decree is rendered 
upon any ground other than incurable insanity, it shall be 
assigned to the former owner of such property, subject to the 
power of the court to assign it fer a limited period to the 
party to whom the divorce or decree of separate maintenance 
is granted, and in cases where the decree is rendered upon the 
ground of incurable insanity, it shall be assigned to the former 
owner of such property, subject to the power of the court to 
assign it to the party against wham the divorce or decree of 
separate maintenance is granted for a term of years not to 
exceed the life of such property. 

This section shall not limit the power of the court to make 
temporary assignment of the homestead at any stage of the pro
ceedings. 

Whenever necessary to carry out the purpose of this section, 
the court IlISiY order a partition or sale of the property and a 
division or other disposition of the proceeds. 

The deciSion on whether this section shoulQ be revised turns on whether 

the Commission determines to make a cause of action for personal injuries 

that accrues (but where no damages are received) before divorce or 

separate maintenance community property. If the decision is to retain 

existing law, the staff does not believe that any change is needed in 

Section 146. Insofar as Section 146 deals with commingling, see the 

official Senate comment to this section on page 2 of Exhibit II. The 

comment is a much better statement of the applicable rule than would 

result from the addition of the words "without trace." Moreover, the 

suggested addition of "with the express consent of the spouse who suffered 
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the injuries" would result in a rule that is contrary to the general. 

rule that applies under al.l other circumstances. Insofar as this general. 

rule is proposed to be changed by revision of Section l7lc--discussed 

later--that revision would be beyond our authority and could not be 

included in a recommendation on personal. injury damages as separate or 

community property. 
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§ 163·5 

Section 163.5. The followinG-revision of Section 163.5 is suggested: 

163.5. All money or other property paid by or on behalf' of' 
a married person to his spouse in satisf'action of' a judgment ~ep 
iaaage8-~e.-~P8eBal-i8dWEies-~s-~ke-S~8tiSe or pursuant to an 
agreement 'sp-~ke-se:t;:t;leIi!E!8:t;-8P of' compromise based on sf a claim 
for sask damages for personal injUries caused by him to hie spouse, 
is the separate property of the injured spouse. 

Professor Sato states that "Section 163.5 has been amended to make clear 

that it relates to interspousal tort." The staff does not believe any 

chan~ is needed. 
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§ 164.6 

Section 164.6. The following revision of Section 164.6 is suggested: 

164.6. 1#-a-EaPpiea-fep88a-i8-iad~ei-8y The negligent or 
wrongful act or omission of a married person shall not be imputed 
to his spouse so as to defeat a cause of action against a third 
party, except when such Degligent or wrongful act or omission 
would have been 80 imputed as between unmarried persons ~epsB~ 
e1;aep-1;IIaa-kiB-Slle1:lse1~1;ke-#ae1;-1;Ba1;-1;ke~ae@lil!leB"I;-ep-W1'e!I8i'1:l1 

ae1;-ep-eMissiea-e#-"I;ke-BlIe1:l8e-e'-~Be-iad~-JI8PBea-waB-a-seB
elU'pilll!l-ea1:l8e-e#-1;ke-iad1:lPY-is-Be1;~a-ie'ea8e-iB-aay-aeUeB 
BPe~1;-8y-"I;ke-iB6lU'ei-lIepseB-"I;e~peeBvep-aa.aseB-#ep-s1:lek-ia6~ 
eHeell1;~ia-e88es-waepe-s1:lek~e8Be~piB8-Beg.igea1;-ep-wpeagfYl-al1; 
sp.,.QiIISisB-ws1:lli,.8s-a-ae'eB8s-i#-"I;ke-aappj,88s-aW-ss1;-eJdJ;l1;. 

Professor Sato states that "Section 164.6 has been clarified." The 

suggested wording mB¥ be an improvement, but the staff believes that there 

is nothing wrong with the section as enacted. See page 4 of Exhibit II 

for text of section 88 it now exists and official comment. 
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§ 164.7 

Section 164.7. The following revision of Section 164.7 is suggested: 

164.7. (a) Where an injury to a married person is caused 
in whole or in part b,y the negligent or wrongful act or omission 
of his spouse, the community property may not be used to discharge 
the liability of the tortfeasor spouse to the injured spouse or 
his liability to make contribution to any joint tortfeasor until 
the separate property of the tortfeasor spouse, not exempt from 
execution, is exhausted ; and in no event shall community property 
under the management and control of the injured spouse be used, 
Without his consent, to discharge such liabilities·. 

(~) This section does not prevent the use of community 
property to discharge a liability referred to in subdivision (a) 
if the injured spouse gives written consent thereto after the 
occurrence of the injury. 

(c) To the extent that the tortfeasor spouse satisfies his 
obligation to his injured spouse out of community property under 
his management and control, one-half of which community property 
is vested in each spouse, the injured spouse shall be entitled to 
reimbursement in amount of one-half of the community property so 
used--to be paid for, at the option of the injured spouse, either: 

(1) From the tortfeasor spouse's separate property whenever 
acquired thereafter, either before or after the entry of a separate 
maintenance decree or the dissolution of the marriage b,y death or 
divorce, or 

(2) From the tortfeasor' s share of the community property 
after partition thereof is made because of entry of a separate 
maintenance decree or dissolution of the marriage b,y death or 
divorce to the extent that the injured spouse has not already been 
reimbursed. 

in this section shall prevent the souse under Cal. 
C.C. , from agreeing, at any time, that the community property 
shall be partitioned to the extent necessary to reimburse the 
injured spouse in whole or in part for his vested one-half interest 
in the community property which was used by the tortfeasor spouse 
in payment of the injured spouse's claim for damages. 

~ ~e+ This section does not affect the right to indemnity 
provided by any insurance or other contract to discharge the 
tortfeasor spouse's liability, whether or not the consideration 
given for such contract consisted of community property. 
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Whether this section should be revised will be determined b,y the 

Commission's decision on the second policy question raised at the 

first portion of this memorandum. If the Commission determines not 

to recommend a change in the policy enacted in 1968, no revision of 

this sBction is needed. 

-12-



§ 169·3 

Section 169.3. The following revision of Section 169.3 is suggested: 

169.3. 'a~--A1l-m9A8Y-Q~-QtkQ~-p~QPQFiY-~QQ&~YQa-py-a~~aa 
P8~QQR-~R-sRt~,fast~QR-9f-a-d~·t-fa~-4amasQs-fQ~-R~S-paP&aRal 
~WP~8s-~~pWP&~t-tQ-aa-asP&em&Rt-f&~-t8&-s&ttl&m8.t-~-S~&
~ •• ~&f-a-.l~~f&~-&vek-aa.as.s-~&-~&e-s9'&Pate-,pep&~y-"-'8& 
~d~"-"~8QR-!f-sY8R-mQR.y-QP-9~aep-,pepep,y-~s-p •• e~yaQ. 

'1~--Aft.p-,ae-p.a4it~&.-.f-a-a~.~-9P-ae.p.e-e'-&8papet8 
IMf,JI:\;eaueet 

'2~~-~.~-$ae~peRditigR-Q'-QR_'RtpPl.c~tQ~_d~At_Qf 
4ive~ClQ-~4,-wla;l,.&-til.-;l.ad\llO.a-PQ&eR-aU-R;I,s-.peYae-.ue_Uv'lI8 
"~ate-aaa-apA»t7 

'.H--WAUe-,ae-wUe,-U-su-h-toke.loRdlD'e4-peJl ••• ,-'--l;!.yf,1I8 
"p~at.e-~ .. -a.p-kYS~t-ep 

'4~--~e~-'''-wi'e-kAs-a~a4 •• e4-aep-kvs&aai,-if-ke_'._'a. 
i.d\ll'94l-JiI'~&ea7-aJ1.4-\l.f.pe-sa.-k"'II-.ffeP@4-toe-p.1;~,.-ule •• ..a.~ 
allq.iWIl8-lI.UI-wall-aw,s.1;i nea-lly -MII.-lilbeealbl@1;. 

'\I~--J/~w'tks~aa4!0R8-svWiVi.8".B-'a~'1-i:f-tAe-8)._."-$a. 
W1iPe' If '" married person has paid eXJlenses by reason of his 
spouse's personal injuries from his separate property or h_-~ 
community property subject to his management and control ,-a. 
and the injured spouse has included such expenses as items in his 
claim for damage., the former is entitled to peim.1iPs"'B~-.' 
reimburse his separate property or the community property dar 
8v_dest-loe his management and control fep-svek-SHJSBSea frOD the 

Whether this section needs revision depends upon the Commission's 

decision on the two bas.ic policy questions presented at the beginning 

of this memorandum. 
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Section 171a. The following revision of Section 171a is suggested: 

171a. (a) A married person is not liable for any injury or 
damage caused by the other spouse except in cases where he would 
be liable therefor if the marriage did not exist. 

(b) The liability of a married person toa ~rson other than 
his spouse for death L or for injury to person or property may be 
satisfied only from the separate property of such married person 
and the c~ty property under his e#-wkiea-Ae-ka8-~ke management 
and control. 

This revision is needed only if the Commission determines to change the 

rule provided in Section 164.7. 
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§ 171c 

Section 171c. The following revision of Seotion 1710 is suggested: 

1710. Notwithstanding the provisions of Section 161a and 
172 of this code, the wife has the management .L _Ii control ~ 
disposition of the community personal property earned by her, 
and the community personal property .L received by her in satis
faction of a judgment for damages for personal injuries suffered 
by her or pursuant to an agreement for the settlement or caupro
mise of a claim for such damages, until it is commingled with 
her written consent with community property subject to the manage
ment and control of the husband 7 except that the husband ~ use 
such community property received as damages or in settlement or 
compromise of a claim for such damages to pay for· expenses incurred 
by ree.soo of the wite' s personal injuries and to reimburse his 
separate property or the community property subject to his 
management and control for expenses paid by reason of the wife's 
personal injuries if such expenses were included as an item in 
her claim • 

The wife may not make a gift of the community property 
under her management and control, or dispose of the same with
out a valuable consideration, without the written consent of 
the husband. The wife ~ not make a testamentary disposition 
of such community property except as otherwise permitted by law. 

This section shall not be construed as making such earnings 
or damages or property received in settlement or compromise of 
such damages the separate property of the Wife, nor as changing 
the respective interests of the husband and wife in such 
community property, as defined in Section 16la of this code. 

The COIIIII1ssion deleted the words "and disposition" as unnecessary in view 

of the second paragraph of the section which deals with the extent to 

which the wife may dispose of the property. 

The addition of "her written consent" would constitute a change in 

existing law that is beyond the scope of the Commission's authority (since 

this section deals primarily with the wife's earnings). 

The addition of the warde "if such expenses were included as an item 

in her claim" ~ be deSirable, but the staff would not recommend the 

addition of such words without further study. Moreover, we do not consider 
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§ l1lc 

the change of sufficient importance--if it is ultimately found to be 

a desirable one--to justify the Commission making it the subject of 

a recommendation. 
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Respectfully submitted, 

John H. DeMoully 
EXecutive Secretary 
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i .... 'V OF CAUFORNIA, BERKELEY 

SANTA BARBARA. • SANTA CRUZ 

Y'...:JlOOL Of I.AW (SOALT HALti 
RfUdCEL.£r. C..AUFORXIA 94'12(1 

November '(, 1968 

Mr. John H. DeMoul.l3' 
Ilxecutive Secretary 
California La. Revision Commission 
Stanford University Scbcol of raw 
Stant'ord, California 

Dear John: 

I am enclosing a draft of Chapters 457 and 458 as revised. 
The substantive changes are: 

1. The property received for personal injuries after the 
events enumerated in section 169.3 is made separate property. The 
reason that we JDade property received s.:f'ter those events separate 
property even thougb the cause of action accrued before the events 
Wall that we did not knew how the cause of action which was yet 
unsatisfied could be disposed of at the time of divorce or separate 
maintenance. I have been infonned that the judge can make a 
percentage allocation of the cause of action or retain Jurisdiction 
at tl!e matter until property is received. If this is true, it 
appears to me that the persoual injUry cause of' action should be 
brought within section 146 and section 146 bas been revised accordingly. 

Property received in satisfaction of causes of action accruing 
after those events are sepe.rate property, of course, since other 
sections so provide. 

2. Section 164.7 has been amended to provide for the right 
of reimbursE!lIIent to the injured spouse to the extent tbat the 
tortfeasor spouse bas used community property to satisfy the claim 
of the injured spouse. The reason for this is that the tortfeasor 
spouse, to the extent that he has used community property, was paying 
one halt of his indebtedness with the injured spouse's vested interest. 
Clarifying amendmerrts have been made as follows: 

1. Section 146 has been revised to .make certain that the 
definition of the term "community property personal injury damages" 
does not include that which is separote property under other specific 
provisions. 



Mr. John H. DeMoully 

Feee 2 
November 7, 1.968 

2. Section 163.5 has been amended to make clear that it relates 
to interspousa1 tort. 

3. SeeM-on 164.6 bas been clarified. 

4. Section 169.3 lias been revised to preserve the right of 
reimbursement • 

5. Section 17la has been amended. 

6. Section 1710 has "oeen amended to reinsert the word "d1sposit1anft 

wb.1cb 'Ire removed and to elari:!'y other matters. 

These amendments are being proPOSed by the faculty _bers who 
are concerned with the problems involved in our legislation. 

SS:dcf 

Enc1.osure 

SincerelY yours, 

/lit jj>U 
Sho sato 

CNat.et Erolosed draft was not reproduced as a part of this 
Exhibit. The suggested changes in Chapters 457 and 458 are 
set out in the ~morandum._7 
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Civil Code section :u.6 

146, In case of the dissolution of the llUU'riage by decree 
or a court or competent jurisdiction O~ in the ease of judg. 
lDA!l1t or decree for oopal'&te l"..aintenanee of the husband or 
the wife without w-Iution of the marriage, the eoun shall 
make an order for dispoaiUon of the community property and 
the quaai-community property and for the assignment of the 
homestead as follow.: , 

(&) Exeept as otherwise provtiied in rubdivlsWn (0), if 
the deeree i8 renderlld on the ground of adulte17, incurable in
sanity or ememe cruelty, the wmmunityproperty and quasi· 
community property shan be aasigned to the respective par
ties in auch proportions as the court, from all the 100m of tha 
ease, and the conditions of the parties, ~ deem just. 

(b) Except as otherwise provided in subdivision (0), if 
the decree be rendered on any other ground than that of 
adulteq, incurable m.aw.ty or extreme cruelty, the WDlll1U
nity property and quaei-commuuity property shall bQ equally 
divided between the parties. 

(e) Without regard to the Il"'ound on which the decree ia 
rendered or to which party is granted the divOnle or separ&te 
maintenance, community property pel'l!OD.8l injury damages 
shall be assigned to the party who suffered t},e injuries unless 
the eourt, after taking into account the eoonl)J!li.e oondition 
and needs of eaeh party, the time that naa elapsed IIinee the 
recovery of the damages, and all other facts of the ease, de
termines that the interests of justiee require &!lother disposi
tion, in which case the community property personal injury 
damages shall be assigned to the respective parties in sueh 
proportions as the rourt determiues to be just under the, f..eta 
of the case, but itl no "\'M! sl,all more than one-balf of the 
community proP<'rty pel'''' ruJ.! injury d!l.mag<.'li be a,<;signed to 
t.he lIjlOuse (,r the party w'no ."ffered tbe ir,ju:rifil. As used i:u 
this subdivision. "commnnity propert.ypersonal injury dam· 
ages" means all money or t ther property r",;eived, by a married 
person WI eommunlty pr"I erty in satisfaction oL II judgment 
for damages for his or h€,.' persnnal injuries or P1ll'lluant to an 
agreement for the settlement or compromise of II claim for 
auch damages, unless su,-', money or other property h88 been 
ooll'lIningled with otber C~l:lll1Ul1it;{ property, 

(d) If a hOlllestead ttl;, been selected from the 00lIlI!l11-
nity property or the qU:ll!l-eommunity property, it )DAY be 
assigned to the party to whom the divorce or deerj!e of sepa
rate mainten"nee iF. granted, 0 r, in cases where a divorce or 
decree of separate maiD tenan<," is granted upon the ground 
of incurable in8an5ty. to tne pa''"'Y against whom the divOnle 
or decree oL separate I'.laint"nJ'.lOO is granted, The assignment 
may be either absolutely or f'_ r a limited Pe."iod,' 81lbject,' in 
the latt.er case, to the future li,.position of the court, or it 
may, in the diseretion of the ',ourt, be divided, 01" be eold and 
the proceeds divided, 

(e) If a homestead has '"""n .elected from the separate 
property of either; in C~ in which the decree is rendered 
upon any ground other th,,· incurable insanity, it shall be 
assigned to the former own,,' of such property, subject to the 
power of the court to assi", ,'t for a limited period to the 
party to whom the divorce ',r d, "rOO of separate maintenance 
is granted, and in cases w),el'€ h. d • .eree is rendered npon 
the ground of incurable lli"",ni~J ,t shall be assigned to the 

(j) 
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01 vil Coda So ctiCIl 16;,.5 

Law Revision COIIIIIission COIIlIIent -
C_. Before enactment of Seetion 11;3,5 in 1957, damages re

eeived by a married person. for pe .. son"l injurie~ were community 
property. Zarag{)$o v. Craven, 33 Ca),2d 315, 202 p,2O 73 (1949), Sec
tion 163.5 made all damage. awarded for personal injury to " married 
pel'llOll the eeparate property of 8uchperson. Licktena'uer 11, Dor-
8f6tllilz, 200 Cal. 1.pp,2O 777. 19 Cal Rptr. 654- (1962), Section 
163.5 has been amended so that personal injury damag,,-' paid to a 
married persqn are separate property only if they are paid by the 
other spouae. In al\ other eases, the original rule-that personal inj,ury . " . - --_. ~ 

da;mages are community property-applil'S because the character of 
omeh damages is determined by Section 164 of the Civil Code. 

. 
• 



Civil Code geotion 164.6 

>:'~.6~'rj&(n.m;.!ld penon is il\jUred bt the ~'<ri 
~ net \lr omission 6f II perion other than his' 8(i<iuse, 
ttie ;tioit·t'ba.t:th~\~e1it 'Ol: wrongtat ··aCt ·'~r' , .. iiJioefon' of 
!!he""'''' ot"t/ie'."-:tti'ed'iBon'was?coU .. '~Of 
W~_t ~f-a:·inui'~tioll~~ •. 
~i.~1W~'damIige&'f~,,,,,·~~m. 

" ~~"Mh OObwniq''Jl~01'''~ •. ...., 
omiaaia,n ""'~: J!e.(&'~, if tllil DllIlI~:~I~ 

Law Revision CCIII!!lissi on Commant 

Comment. Section 164.6 is new, Section 163,5 was added in 1957 
to ~vel'Come the holding in K.,kr t'. Pabst, 43 Cal2d 254, 273 P.2d 
257 (1954), that an injured spouse eould not recover from a negligent 
tortfeasor if the other spouse were contributively negligent. The ra
tionale in Kesler was that to permit recovery would allow the gnilty 
spouse to profit from his own wrongdoing because of hia eommunity 
property interest in the damages, Secoon 163,5 made personal injuly 
damages separate property so that the guilty spouse would not profit . 
and his wrongdoing oould not be imputed to the innooent spouse, 

Section 163.5 has been amended to restore the original rule that 
personal injnry damages are community property, To avoid revival of 
the role of the Kesler case, Section 164,6 provides directly that the 
negligence or Wrongdoing of the other spouse is not a defense to the 
8Cti6ll bronght by ti,e injnred opou"" except in cases where anch negli
genee or wrongdoing would be a de fen ... if the marriage did not exist. 
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Civ:U Coda Section l64.7 

164.7. (al Where an inJury to a married person is ea~ 
in ·whole or in part by the negligent or wrongfnl act or OIIll8- . 
sion of hi. spoUlle, t.he commlw,ty property· may not b& 1ISed 
to diseharge the liability of tbe turtflf88(lr .~ to the 
injured spouse or hi~ liability to make contributiOn to any 
joint tortfeasor 1llltil t"~ sepllrate property of the tortfeallOl' 
spuuse, not exempt from execution, i. exhausted. . 

(b 1 This section <wes not prevent the use ?f c<JDll!lll;l';ty 
property to disehargll a. liability referred to m subdiVSSlOn 
(a.) if the injured spouse gives written consent thereto after 
the occurrence of the injury. .., 

(e) This ssetion does not affect the ngbt ~ mdeamitJ 
provided by any insurance or other oontraet to dlSC~ ~ 
tortfellSOl' spuaae's liability, wbether or not ~ OOIImder.lltion 
Riven tor sucb contract oomli8ted of eommumty .prope..--ty. 

Law Revision ClDII1ssion C OIIIDent 

eom .... nt. Seetion 164.7 is new. NJ a general mle, a. man-ied per
son's tort liability may be satisfied from either his separate property 
or the oommunity property "ubject t{J hi. control. See Section l11a 
and the Comment to that. section. Seetion 164.7 has lJei,n added to 
require the tortfeasor spouse to r{'!lort fiNt to his separate pN.perty 
to satisfy a tod obligation arising out of an injury to the ~th.r spouse. 
When the liability is incurred becau." of an iujury inflicted by olle 
SPOW!e UPOll the other. it would be unjust to p"nnit the guilty spouse 
to keep hi. separate estate intact. while the c<'mmunity is depleted to 
satisfy !Ill obligation resulting from hit< injuring the co-owner of the 
community. 

Subdivision (b) permits Ihe t.orlfe"sor SPO""" to u"" community 
property before his separate property is p.,hau,ted if he obtains the 
written consent of the injured SPOD"" afle.t< ti,. occurrence of the in
jury. The limitation is designed to preven, an inadvertent waiver of 
the protection provid('d in subdivision (n) in a marri~e settlement 
agreement or properly Mutruct elltereil inlo 10l1g prior to the injury. 

Subdivision (c) is induded I." make it olear that. Sectio" 164.7 doe.~ 
not preclude the lortfeasor "pou." from relying on any liability 
insurance poJieies he' may h~l\'p ~v\~n though the prE'.rniums have 
been paid with eommullity fund,. 
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Civil Oode SectiQn 169.3 

169.3. (a) All money or other property reooived by a mar
ried person in satisfaction of a judgment f01" damo.gee f01" his 
personal injuries or pursuant to an agreement for the Bettie· 
ment or eomprolllhle of a claim for tmeh damages is the separate 
property of the injured person if BUoh money or other prop
erty is received: . 

(1) Aiter the l'tlndition of a judj,'llIen t or dooree of separate 
maintenanee ; 

(2) After the rendition of an iuta-Iocutory judgment of 
divorce and while the injured person and his S]lOnse &r6 living 
separate and apart; 

(3) While the wife, if she is the injul'tld peraon, is IivinC 
separate from her husbll.ud; or 

(4) .Alter the wife has abandoned her h1lllband, if he is the 
injul'tld person, and before she has offered to return, unIllS11 her 
abandoning him was justified by hie: miseondnet. 

(b) Notwithstanding :mbdivision (a), if the S]lOUBe of the 
injnred person haa paid expenses by reason of hia spouse's 
perBOnal injuries from hi. separate property or from the com· 
munity property Bubject to his management and control, he is 
entitled to reimbursement of his separate property c.r the com
munity property subject t(l his management and control for 
such expensea from the llep8rate property reeeived by hia 
S]lOnse under subdiviaion (8). 

Law Revision Commission CQllI!Ileut. 

Comment. Section l1i9.3 treat, R recovery for personal injuries to 
a married person substantially t.he ."me lIS earnings and aecumula· 
t.ions are treated under Civil Code S",tions 169, 169.1. 169.2, and 175. 

In ""me cases, medi.",1 or oth~r "xpen""" incurred by reason of the 
injury will be paid by the spouse of. the injure,\ person from his sepa
rate property <!r from t.he community property snbiect t(l his manage· 
ment and contro\' Subdi\'[,ion (b) provide. that the spouse of the in· 

jured person is entitled to be reimbursed for these e:<:penses from the 
personal injury damage reeovery. Tn this respect, subdivision (b) 
adopts tbe same policy that is expressed in Seetion 17k 
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Civil Code Section 171& 

l1lL (a) A. Z!UU.'ried person 18 not Ilable tor Uly iDjury 01' 
daiI;iase oa1Jlled by the pther 8pO~. except in C&IleS where he 
woMti t..1iable thtlrefo. if the mlUTiage did not exist. 

1Il) The liability of a married pe.:·son for death or iDjUl'y 
tli'pel'IIOb or property may be satisfied only frum the l!eparate 
property of such married person and the cOlDmunity property 
af ... llieh he has the man~ent and control. 

Law Revision C am:mission C Ol'lllOOr:!:; 

Comment. Prior to the enadme"t of Section I7la in 1913, a hus
band was liable for the t!>rts M his wife merely booause of the marital 
relationship. H ... ky t'. Wilson. 137 Cal. 273. 70 Pac. 21 (1902). Sec
tion 171a WOll added_ to the code to ove .. eome this rule and to exempt 
the husband's separal" property and the ,'ommunity property subject 
to his control from liability for the wife's tort". MeOla; .. v. Tuft., 83 
Cal. App.2d 140, 187 P.2d 818 (1947) _ The section was not intended 
to, and did not, aff""t ti,e rule that one "POlLS" may be liable for the 
tort of the other under ordinary prilleip"'" of respondeat superior. 
Perry v. McLaugItU ... , 212 Cal. 1, 297 Pae. 554 (1931) (wife found to 
he husband's ~l1t); Ransford j'. A;n,',"~rlh, 19~ CaL 279. 237 Pac. 
747 (1925) (husband fOUIld to be wife'. agent); McWhirter ·v. F"Uer, 
35 Cal. App. 288, 170 Pac. 41'1 (1917) (operation of husband's car 
by wife with his consent raises iuferellce of agency). Subdi"ision (a) 
revises the langll8ge of th~ St'Hion to darif}' its origillal meaning. 

Subdivision (b) has bf>en add~d ttl rlimiuatt:' any uncertainty <:rver 
the nature of the property that is suhjed to the wife '. tort liabilities_ 
The subdivision is consistent with thp Cali!urnia laVt· to thf extent that 
it ean be ascertained. (h"le·m·und ,,_ CaffeTata, 17 Ca1.2d 679, 11] P.2d 
641 (1941), held that the community property is subject to the, hu .... 
band's tort liahUitie.s beeausp of his right of manugement and eontrol 
over the community. JfcC!4in v. Tufts. 83 CaL App.2d 140. 187 P.2d 
818 (1947 J, held that the ',ommunity property i, not subject to the 
wife's tort liabilities ON'aIL'" or her laek of management rights over 
the community. Vnder the rational. of those ea.""s, the enactment of 
Civil Code Seetion 1710 in 1951-giving til,' wife. the-rigbt of mllllage
ment over hcr eArnings and personal injury d"Dlag<;l!-prohably sub
jected the wife's earlli!l1l'! and personal injury damages to her tort 
liabiJities1 but nO ca~ RO rHtldhlg has bepn found. 

The fact that separate prllperty has been commingled wit.b com
munity property or that t.h. wife's earning' haw been r.ommiugled 
with other community properly dol.'" not dc·feat the right of a judg
ment creditor to traee. and reach sn,h earnings. See Tinsley tI. Bauer, 
125 CaL App.2d 724, 271 P.2d 116 (l!!~4) ("ommingling of wiJ'e's earn· 
i!lgll with other community property did not defeat right of judgment 
creditor to trace and re.ch 81<oh earnings to satisfy judgment based 
on wife's quasi-contractual liabili ty). 
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Civil Code Sez'"ion lUc 

17h'. Kotwithstnnding the prmrhiom; of Section 1618 and 
172 of this code, tiJo wife h"" the management and control 
of the cr,mmnnity personal Im»)Jerty earned by her, and tbe 
eomIDurdty personal property received by her in l')atisfactioD 
of n judgmf:lnt lUI" damag~ for personal injuries suffered by 
her or pUTIiiUllnt to all 8.l!reenlcnt for tb~ 'SNtlement (Jl compro.
mise of a claim for l:mch dillnagf'S~ until it is commingled with 
community property .ubj".t to the Dlflll.gement and control of 
the husband, except tlmt tte hn.,band may USe such community 
property received as damages 01' in settlement or compromise 
of a claim for such ,hun.ges to pHy rur expenses incurred by 
reason of tn. mfe'" personal injuries and to reimburse bis 
separate property 9r the community property subject to his 
numage~'1lent and OO!) lrol for expense,s paid by reason of !b~ 
wife's pe.rS'lllal injm;,,,. 

The wife may not make a gift of the community property 
unde:!" her management and control, or dispose 01 the same 
witbout a valuable eonsideration, without the written consent 
of the hush"TIlI. The wife may not make a testamentary dils
position of sueh community property except as otherwise per
mitted by law. 

This section shall not be construed as making such earnings 
or damages or property :rooeived in settlement or compromise 
of such damage'S !be separate property of the wife, nor as 
changing the respective interests of the husband and wife in 
blleh community property, as defined in Seetion 161a of Ibils 
Codt1. 

Law Revi sion Conmi ssion COl!IlIent:. 

Commenl. Prior to 1957, flection 171" provided that the wife had 
!be right to manage and con Iro1 her personal inj ury damages. When 
SectiOll 163.5 was enacted to make suoh da.mages separate instead of 
commnnity property, t.he provision, ()f Sention 171<, giving the wife 
the control over },er pefflona! injmy damages were deJeted. Sinee !be 
amendment of Section 163.5 again makes personal injury damages 
community inst""d nl separate propert)', Section 171c is amended to 
restore the provisions relating to .the wife '. right to manage her per
sonal injury damagf.'S. 

The persona! injury damagefi povered by Section l7lc are only those 
damage. received as community property. Damages received by !be 
wife from her husband are seDarat.e property under Section 163.5. 
Other damages are made separate property by Sedion 169.3. Section 
17lc does not give !be husbund any right of reimbur!l€ment from 
these damages since !bey are received as separate property. Section 
169,3, however, gives the spous,' of the injured person a similar right 
t<> reimbursement from damaJres received as seperale property UJlder 
!bat section. 

Section 17lc has bet>n revised to .. fer to "pen<onal property" in· 
stead: of "money.)~ 'fhis change is dt"si~ned to eliminate the uncer
tainty that exi,ted under the former languag<> concerning the nature 
o! earnings and damages that were not in !be form of cash. The hus
hand, of eonrse, retains the right to mannge and control the commu
nity real property under Section 172a. 

The referen .. to Sections 164 a·nd 169 has heen deleted as unneces
sary; neither seetion is concernf'il wit" the right to mana!!" and con
trol community property. 

® 


