# 69 12/17/68
Memorandum £9-9

Subjeet: Study 69 « Powers of Appointment

Attached as an exhibit (Exhibit I) are 2 letter and memorandum
from Mr. Philip P, Martin, Chairman, Committee on Legislation, {alifornia
Bankers Association, and a letter to Mr. Martin from Mr, Williem I.
Groth, Trust Officer, Security Paseific National Bank. Mr. Martin end Mr.
Groth both express eoncern with & problem that the Commission ecnsidered
at some length at the last meeting but whieh you may wish to reaview
again.

You will recall that Section 1390.3 presently provides:

1390.3. (s) To the extent that the property cwned by the
donee is inadequate to satisfy the claims of his greditors, property
subjeet to & general power of appointment that is presently
exercisable is subject to such claime to the same extent that it

would be subject to such claims if the property were qwned by the
donee.

(b} Upon the desth of the donee, to the extent that his
eatate 1s inadequate to satisfy the claims of greditors of the
estate and the expenses of administreation of the estate, property
subject to a general testamentary power of gppointment or to s
general power of smppointment that was presently exercisable at
the time of his death is subjeet to such elaims snd expenses to the
same extent that it would be subject to the ¢laimg and expenses if
the property had been owned by the donee,

(¢) This section applies vhether or not the power of sppoint-
men$ has been exercised.

Seetion 1381.3 provides that "a power of appointment 1s ‘presently
exerelsable' at the time in guestion to the extent that an irrevocsble
appointment cen be made.”

Mr. Martin previously informed us that it is common for banks to
deal with truste where the trustor-donor by the creating instrumeni gives

-1~



his donee a power of sppointment over the trust assets, such power to
be exerciseble "only by & written instrument other than a will on file
with the trustee at the death of" the donee. If the cresting instru-
ment does not expressly provide that the donee is to retein disceretion
throughout his lifetime to amend or revcke any exercise of his power,
there 1s nothing to prevent the donee from exercising his power by
filing with the trustee a written instrument which by its terms is
irrevocable. This ability to make an irrevocable appointment means
that the power is "presently exercisable" even though actual distri-
bution of the trust assets may be postponed until the donee's death.
{Ae pointed out at the last meeting, this is analogous to the present
transfer of a vested future interest, e.g., remainder interest.} 1If
the power in question is a genersl power, then pursusnt to Section
1390.3(a), the trust sssets may be subject to the claims of the donee's
creditora. It should be emphasized, however, that this liability is
subjeat to the eondition that the property owned by the donee is
insdequate to satisfy such claims and the trust assete are lisble only
to the same extent that they would be liable 1f owned by the donee.
For example, the donee will frequently have a power over the remainder
or a portion of the remainder interest; thie, therefore, is the most
that the creditors can reach.

The Banker's Committee has no quarrel with the rule of subdivision
(b) of Section 1390.3. They concede that property subject to a general
power exercisable by an instrument on file with the trustee must upcn
the death of the donee be subject to the creditor's claims end expenses
of administration. Their only concern is with the potential liability
during the donee's lifetime. The staff feels that their concern is

perhaps exaggerated and that the sections do in any event state the
.-



proper rule. Remember agesin thet the potential liability 1s merely a
secondary liability and the donee's other assets must be resorted to
first. Also if the donee has elready made an irreveocable appointment,
such appolntment will remove the assets from the donee's and, therefore,
the ereditor's control, subject only to the rules concerning fraudulent
conveyanced. The donee must have g general, not a special, power. In
this regerd, the Commission has previously reworked the definition of a
general power to exelude jolnt powers, as well as those limited by an
sscertainable standerd and used to discharge the dcnee's obligation of
Bupport. The present definition of & general power does therefore
embrace only powers that can be exercised for the donee's direct benefit.
The power must be "presently exercisable." 1In the context we are con-
cerned with here, by hypothesis the donee can irrevoeably exercise his
bower--in short, he has sll the power over the property in question

that he wowld have if he were its owner and should meccordingly be treated
as such. Finally, if the concern persists, it will be very easy to
rprovide in future trust instruments for continuing lifetime discretion
in the donee, and even many existing instrumente will be capable of such
emendment if desired.

In short, the staff feels that no change in the present recommenda-
tion is necessary or desirable. Nevertheless, we heve tried to review
the problem thoroughly in the event the Commission deaires to reconsider
its position or even create a special exception in the situatlon
rresented.

Respectfully eubmitted,

Jack 1. Horton
Junior Counsel
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Mr. Jobn H, DeMoully, Executive Secretary
California Law Revision Commission

School of Law, Stanford University
Stanford, California 94305

Dear Mr., DeMoully: Re: POWERS OF APPOINTMENT --
' Memorandum 68-108

Thank you for your letter of November 1, 1968,

I am enclosing a copy of Mr. Groth's letter of Wovember 12, 1968,
The comment for Exhibit II. concerns ouly & situation where the creating
instrument provides that an exercise of the power shall be revocable dur-
ing the donee's lifetime. 1 agree with Mr. Groth that it should be made
c¢lear as to what happena if the creating instrument does not provide that
it shall be revocable during the donee's lifetime.

If the creating instrument does not provide that it shall be rev-
ocable during the donee's lifetime, it is still revocable in accordance
with Mr. Groth's letter, but it would then be a presently exercissble pow—
er, which, 1f 13%0.3(b)(2) is deleted, could subject the property subject
to the creditors of the donee even though he cannct effectively exexrcise
it until his death.

Actually, I think the matter was well covered in the Oceober 25
revision, and sece no need for the proposed change.

We would appreciate being advised as te the action of the Commis~
slon with regard to this matter.

Very truly yours,

- j;'i":/:‘;-;i," ’F"f/”"‘? * ) (_,/’/‘ 4
: ILYP P. MARTIN,AR., Chairman
PPM/ms Committee cn Legiglation
encl. :
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AL M, LLLEM, ChHAmNaN FRANCHE M. HARSE ROBERY L. HUNT ROBERY T. SHINMLE LAWRENCE §. WATHEY
al;l.h.,ﬂ m‘m‘m" Iﬂﬂl"‘;\j‘! HAT AL SANT rdal; :::ﬂlﬂ T &RA lem“
SAMES M, BLAIR SEORGE A P IAK HARRY E, FPARKER WikiiAM E. SEGEL GEQRGE £ Thlo4TY

Racsisrcid e WL FARE RAHE BTN G LS| b Y bt | Salual, 3 a0ed WELURITY PrALT bt rke BANK
ARNTA RS, aam FlAH. G0 LIER- L

i’ SRETARM el Aagt] SaleBY Caplabe P
IARLOENA



SECURITY PACIFIC NATIONAL BANK

SAN FRANCISCO MAIN OFFICE, 333 MOGNTEUMERY STREET - TELEPHOWML {4151 9B1-5800

MAILING ADDRESS: POST QFFICE BOX 5492, 3AH FRANCISCO, CALIFORNIA 94120

November 12, 1968

Philip P, Martin, Jr,, Esq,

Chairman, Committee on Legislation

California Bankers Association

c/o Southern California First
National Bank

P.O,Box 109

San Diego, California 92112

Pear Phil:
Be: CALIFORNIA LAW REVISION COMMITIEE

POWERS OF APPOINTMENT
MEMORARDUM 68-108

With regard to Section 1381.3 in Exhibit II, I think the staff
in its comments is placing a restricted meaning upon a postponed power
by stating that the creating instrument must pxovide that an exercise
of the power is revocable,

I think uvpon reviewing Section 2280 of the Civil Code that it
is not the instrument creating the powsr but the instrument exercising
the power which determines whether the exercise is revocable or ixrevoc-
gble, If both instruments were silent as to revoeability, the exercise
would be revocable by a later writing filed with the trustee,

However, under Section 2280 the donece of a power of appointment
does have the power to mzke a transfer in further trust irrevocable by so
stating in the instrument exercising the power and creating the new trust,

Since "the donee can irrevocably appoint an interest in the
appointive property", I think the effect of 1381.3(b) is to make our prwe-
of appointment, which is exercisable by an instrument in writing other
than a Will, a "presently exercisable" power,

‘ I think the definition of a "presently exercisable” power of
appointment should be restricted to‘'a presently vested interest, such as
a power te revoke trust assets, or to a power which has been exercised



Philip P, Martim, Jr., FEsg, -2 - Hovewber 12, 1968

frrevocably to create a vested imterest postponed in enjovment, I
think our present power "exervrcisable by an instrument in writing other
than a Will last on file with the trustee"” should stil]l be considered
as akin to a testamentary powcr until exercised irrevocably.

Very truly vyours,

A
Hiltsi ARG

WITLIAM I, GROTH
Trust Officer

WIG/jk



CALIFORNIA BANKERS ASSOCIATION
NOVEMBER 19, 1968,
MEMORANDUM,
TO: TRUST DIVISION EXECUTIVE COMMITTLE, California Bankers Association.

FROM: PHILIP P. MARTIN, JR., Chairman, Committee on Legislatiom,

R¥: Activities of Committee on Legisliation.

The principal activity of the Committee on Legislation this fall has been
to work with the California Law Revision Commission, on their Recommendation
»agarding powers of appointment. The Commission's Recommendation is ready to
v« .™nt to the printer, for 1969 legislarive action. This legislation is of
particular concern to trust officers. If it passes, we will have some clear-
cut laws on powers of appolntment in California.

Our entire Committee had a mweeting on July 26th, at the San Francisceo
Airport, and developed 12 comments with regard to the proposal at that time. Our
main concern was that there was no provision for powers exercisable by a written
instrument other than a will on file with the Trustee at the death of the donee,
which is a typical provision in California bank form books. Mr. Demney, Mr.Groth
and I met with the staff of the Cowmmission at Stanford on July 30th to clarify
certain matters., Mr. Groth and I met with the California Law Revision Commis-—
sion on September 20th, at the San Francisco Airport. Since then there has been
numerocus correspondence concerning the matter. In all, T have written eight oy
memorandums to the Committes meuwbsars.

We believe that we have taken care of the main problems as concerns Cali-
fornia corporate trustees, but once the printed report is made available to all
corporate trustees, there will still be an opportunity for additional comments
and suggestions.

The other matter we worked on concerns problems created by the State Con-
troller's Office regarding inheritance tax matters, particularly with regard to
Msprinkling" trusts. As you all kunow, the position of the Controller is that
the discretionary power to "sprinkle" income or principal is a power of appeiuvt-
ment, and the value of the property subject to the power is taxable to the
trustee,

All members of our Committee are in faver of Resolution 96 proposed at
~t~ feonference of State Bar Delegates, which was the work product of Mr. Bob
Sorgenfrel, of Security Pacific National Bank. This Resolution was referred to
the Committee on Taxation, of the Californis Bar Association, by the Board .
Governors. The Committee is meeting on November 20th, and we hope they will
approve sponsoring the Resolution. Request is made of the Executive Committee
to support the Bar Association in every way possible in having this Resclution
enacted into law in 1969. '
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" THE CALIFORNIA LAW REVISION coMMfs5|dN

COMMISSION MEMBERS

Smo Sato Tuomas B. StanToN, Jr.
- Chairman Member
.Josgpe A, Barp ® > 7 Lews K, UnLEr
© Vice Chairman o ember
- Avvezp H. Soxg RioH |H. IWOLFORD
" Member of the Senate , - ember
- F. James Bear _ meﬁn A. Yaum
Member of the Assembly ember
- . ROGER ARNEBERGH Qroroe H, MURPEY
Member _ - Bz Officio

COMMISSION STAFF

Legal
Joax H. DebMoviLy Jonx [I. HortoN
 Bzecutive Scerelary Jum&r Counsel
Crarexce B, TayrLor - JonN L. Cook
Assistant Execntive Secretary Junigr Counsel

Administrative-Secretarial

ANNE JomssTox VioLet 8. Harju
Adminisirative Assistant Seprefary

‘ Lmxpa E. Berry Kristike A. Mazur
Secrelary : - Bepretary |

* 4T, Ball resigned from the Commission on Beptember 23,1908, XNo successor haﬂ
‘begn appointed as of October 21, 1068, the date of ihi4 report.

i . - NOTE
_ This. pamphlet ‘begins on page 301. The Conhmlssmn s annual
1 reports and its recommendatmns and studies |are published in -
. separate pamphlets which are later bound in permanent volumes.
‘The page numbers in each pamphlet are the same as in the volume
. in which the pamphlet is bound. The purpose F’f this numbering

" gystem is to faeilitate consecutlve pagination of the bound volumes.
This pamphlet will appear in Volume 9 of the Commission's
REPoRTS, RECOMMENDATIONS, AND STUDIES. '

This reeommendatmn mcludes an explanatory Comment to each
seetion of the recommended legislation. The Comments are wriiten
as if the legislation were eniacted sinee their primary purpose is to
explain the law as it would exist (if enacted) Ito those who will

. have peéasion to use it after it is m effect.
. 4
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LEDEELE S - T R Lo e : Lo
[ . -
. - T October 21, 1068
H To His EXCELLENCY, RONALD REAGAN - .
: v Governor of Colifornia and 7 ;
3_ o THE LEGISLATURE OF CALIFORNTA . o .
et A' . : he Calfornia Law Revisicn Commission was directed by Resolution Chapter 130
. R . 01’- the Statutes of 1965 to make a study relating to poWwers of appointment, .
: - - The Commission herewith suhmits Its recommendatidn and a study relating to thiz
: . uubiect The study was prepared by Professor Richard [R. Powell of the Unlversity of
B Callfornia, Hastings Collegs of the Law. Only the recgmmendation {as dtstlngulshed ,
R Jrom the study) i1 exprﬁslve of Coramission intent. i
. Respectfully submitted,
; 8o SaTo
: : ' Chalrman °
:
_ e
! . :
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- 'RECOMMENDATION OF THE CALIFORNIA
"y I LAW REVISION COMMISSION | | |
' - ' T relating to B e

Powers of Appointment

BACKGROUND o

Powers of appointment have been aptly described as one of the most ) -
usefl and versatile devices available in estate ‘planning. A power of
. appointment is a power -econferred by -the owmer of property (the - T
‘*@onor’’) upon another person (the ‘“donee’’) t¢ designate the persons . ' )
(*‘appointees”’) who will receive the property at some time in the
. - . future. Although such powers can be created s to legal (or “*non-
trust"') interests in property, the present day usd of powers is normally
© . incident to inter vivos or testamentary trusts. Tn) the typieal situation,
the creator of the trust transfers property in trust for the benefit of a
- designated person during his lifetime with a provision that, upon the. : .
- death of the life beneficiary, the remaining propefty shall be distributed T
in aecordance with an ‘‘appointment’ made by the life béneficiary or, o
oceasiondlly, by the trustee or another person, ' '

¥

o e VoY AR 3 4 e

:

. The most common use of powers today is in d

. called marital deduetion trust, Under this arra

leaves his wife a sufficient portion of his estate tq
the marital dediaection. She is given a life int
together with an unrestricted power to appoint
further provision in case she does not exercise th
takes advantage of the marital deduetion and y4

onnection with the so-
ngement, the hushand
5 gbtain full benefit of
erest in such portien
the remainder, with a

t, where the power of

e power. The transfer:

- appointment may be exercised only by will, insyres#that the property -
.. will be kept intact during the wife’s lifetime. If, on the other hand, the
: husband does not want to permit the wife to apipoint the property to
herself or her estite, he may give her a life estate with a power to _
appoint among only a small group of persons such as their ¢hildren. In
this case, the transfer is not eligible for the marital deduction but the o R
so-called ‘‘second tax’’ is avoided; the property is not subject to an Ty
estate tax at the wife's death. At the same time,|the husband has been y e
able to direet the future disposition of the prol.trty; it must be kept T
intact during the wife’s lifetime and, at her death, her rizht to dispose . _ .
of the property is restrieted to the appointees designated by the hiis- ‘ '
band., The latter device may also be used to avoid the **second tax'' °
when the special power is given to someone other [than the donor’s wife,
Where, for example, the donor gives a special pofrer of appointment to . oo ;
his son. or daughter, he achieves substantial tax |saving, in the donee’s. _ S / : . i
: estate and control over the ultimate distributi'on of the appointive SR E
- : property. : : . i
' Apart from their usefulness in minimizing death taxes, powers make

possible & disposition reaching into the future bug
ean be achieved in ho other way. When a husband
trust for the benefit of his wife during her lifetim

- - -to such of his ehildren and in such proportions as

he makes it possible for the ultimate distribution
ance with changes that oceur between the time
time of his wife’s death. He has limited the bene
the objects of his hounty, but he has also permitte

leaves his property in
e and, upon her death,
his wife may appoint,
to be made in aceord-
of his .death and the

d future distributions

with a flexibility that -

fits of his property to -

‘ th_e, lifetime of the donee {a power that is ‘‘prepently exercisable’’ or

of principal and income to take account of changes in the needs of bene-
ficiaries which he could not possibly have foreseen, Births, deaths, finan.
cial successes and failures, varying eapacities of individuals, and fluetu-
ations in ineome and property values can all beltaken into account at
the time of appointment, Moreover, the limitations imposed by the
donor on the manner of exercising the power-and the persons to whom
appointments ean be made give him substantizl eontrol of the property
after he has transferred it. He can make the power exercisable during

. . . . ———




.-~ . donee), or he can make the power exercisable only by will {‘“testa-

. - more important rules governing powers of appointment’ and providing _

- tion, the donee of a power may, throvgh the unintended exercise of the _ .

..o, clause in his will.

~one that is ““postponed’’ until a stated event daring the lifetime of the - e

mentary power”’), He may permit the donee to appoint only among & - e
specified group of persons, such as his children (“‘special power’”), or '
he may create a broad power permitting the donec to appoint without -
~ limitation as to permissible appointees or to a } roup that includes the
donee, her estate, her creditors, or ereditors of her estate {*‘general
power™’), . o -
- Despite the many advantages of powers of appointment, uncertainties
~ exist as to their validity and interpretation uhder California law. It
was not until 1935 that an appellate court held that the common law .of
powers -obtains in this state.! This Qecision ﬂras helpful in assuring
-1 Hstate of Sloan, 7 Cal. App.2d 319, 48 P.2d 1007 (1935). B ' o
: -+ In 1872, Californin ndopted, as part of the Civil Code, an- elaborate statute
- mhtinasidtq powers of appeintment. The complexity |of that etatute zid certain
: ", il-considered provisions that it contajned, in additiop to the general unfamiliaps

ity with powers of appolntment prevalent at that time, caused fhe Legislature, ' T
- In 1874, to repeai the entire statute,- . : R

Jawyers that powers of appointment are valid devices and are governed
by the evolving law declaved in Jjudieial decisions. Nevertheless, the law

_of powers remains uncertain for want of a suffidient ‘body of authorita- .

. tive case law to resolve the significant issues. THe uncertainty as to the

- Donfax consequences of powers may cause somg estate planners to be

hesitant in using powers and may make it nee ssary for lawyers and . :
judges to investigate large numbers of cases, often from other jurisdie. ' @
tions, before drafting an instrument with a power (Lideciding a question -

in litigation. ‘

- RECOMMENDATIONS | oL
The Comnission recommends the enactment of a statute stating the :

that the common law rules relating to powers of appointment are ap-
plicable unless modified by statute, New York, Mi nesota, Wisconsin, and
Michigan have recently enacted similar statutes, [The enactment of such
- & statute in California would be of significant ¥alue in clarifying the
law of powers and creating confidence in their usp. Although the statute
generally should follow commeon law rules, 2 few siznifieant departures
. from the common law rule or existing California law are recommended :
1. Distinction between ' general”’ and *“special’” powers. ‘*General’’
and “‘special’? powers should be defined so as to conform generally to 7
the definitions of ‘‘general” and *‘limited’* powers found in the state
inheritance tax law and the definition of ** general power’’ in the federa] - _
estate tax law. This approsch would accord with the general, profes- ‘ '
sional' usage of the terms and would base the distinetion upon . the - :
equivalency of ownership in the donee of the gendral power, rather than - ) o
upon the number of permissible appointees. This distinetion, however o
- ‘cast, is important primarily in regard to the rights of ereditors and the .
. ‘rule against perpetuities, ' | . .
3. Exercise of general power of appointment By residuary clouse wm T e
donee’s will. Under existing law, a residuary clause in a will exercises.a - R
- general power of appointment unless the will indi¢ates a contrary intent BERE
or lacks & specific reference to the power required by the donor. See =
Estate of Carter, 47 Cal. 24 200, 302 P. 2a 301 (1958). o
In Estate of Carter, the Supreme Court interpreted Probate Code
‘Bection 125 to require & holding that a residuary lause in a will, which
did not mention the testator-donee’s general tes mentary power, exer-
cised the power despite evidence apart from the will that the donee did
not- intend- to exercise: the power. The Carfer rule may result in the
passing of the appointive property to residuany legatees where the. _ S
- donee intended the property to pass to the takers in defzult. In addi- . . -

power, c¢ause disadvantageous tax consequences for his estate. See
- Canrorvia WiiL Drarrmve, Hopkins, Introductory and Concluding
Clauses, § 7.11 (Cal. Cont. Ed. Bar 1965). The Carter rule shounld be
-changed to permit,evidence apart from the will that the donee did not
intend to exercise 2 general power of appointnient by the residuary




: 519 298 P. 24 619 (1956).

3. Preference. for exclusive powers of appointment. Where a power
is created in a donee to appoint to & ¢lass such as his children, the ques-
tion arises as to whether the power is an ‘‘exclusive’’ power (one which
permits the donee to appoint all of the property to one of his children)
or & “‘nonexeclusive’’ power (one which reguires the donee to appoint
some of: the property to each of the children). In most jurisdictions, the
common law preference was for exclusive powers, In Estafe of Sloon,
7 Cal. App. 2d 319, 46 P 2d 1007 {1933), however, the Court of Appeal
held that in California the preference is for nonexeclusive powers, There-
fore, a California donee must appoint to each of the permissible objects
under ‘a Special power of appointment unless the donor has manifested
& contrary intention in the creating instrument. This holding encourages -

~Ntigation to-determine the amount which must be appointed to each

permrssrble object of a power and restricts the flexibility of powers,
which is one of their prineipal advantages. See CaLirorNTA WILL DRAFT-

-1NG, Powers of Appointment, § 13.4 :(Cal. Cont. Ed. Bar 1965). There-
" fore, the Commission recommends that the California rule be changcd'
" 1o embody the preference for exclusive. powery unless the donor mani-
fests a contrary intention by providing a mmmqum or maximum amount -

for each permissible appointee.

4. Rig}:is of ecreditors of donee. One of the most unsatlsfactory
aspects of the common law of powers of appointment is the rule govern-
~ing the rights of credltors of the donee. Under the common law dostrine
-of “equitable assets,”” ereditors of the donee tan reach the appointive
-assets on]y when a general testamentary power|of appeintment has been

e / cexercisexin favor of a creditor or volunteer. KRESTATEMENT or Prop-

“ERTY § 329) or when an inter vivos exercise of 4 power results in a fraud
‘on ereditors (RESTATEMENT OF PROPERTY § 3%0) Property covered by
an unexercised power of appointment is not |subject to the claims of
ereditors. RESTATEMENT oF ProPERTY § 327. These rules apparently con-

stitute present California law. SeﬁEstate of Hasson, 14" Cal. App. 2d

-The common law rule is not logical. Wherql the power to &ppoznt is
bofh general and presently exermsable the donee has the eguivalent of
full ownership as to the appointive pssets, Hi creditors should be able
o reach property that their debtor can appropriate for his own benefit,

~; This is equally true where the property is covered by a general testa- -

mentary power which has become presently e;ermsable hy the death of
the donee. In such case, the appointive assets were subjeet to the eom-
plete power of dlspomtmn by the deb‘tor—djnee and upon his death

* should be treated the same as the other nssets of the decedent. The rights

of ereditors should not be dependent upon the exercise of the power.
. The mere existence of the power should be the essential operative fact,
Accordingly, the Commission recommends that, to the extent that the
donee’s other property is not adequate to satisfy the claims of the

. ereditors, the creditors of the donee may be permitted to reach property.

gubject to a presently exercisable general power, or subject to a general
testamentary power after the donee has died; to the same extent as if
the property were owned by the donee.? The recommended rule is eon-
“giktent with the rule adopted by modern legislation in other states? aﬂ'd
the rules that treat such property as owned by the donee for the pur-
poses of death taxes* and bankruptcy .
2 If the pro?erty hzs been appointed b,vl/1 an inter vivos linstrnmenh the property should
= be subject to ereditors’ clnims if, had it been the donee’s own property, the prop-

~ erty eould have been reached b}' the creditors under the rules relating to fraud-
nlent cofiveyances. See RESTATEMENT OF PROPERTY § 830,

_l Y Bee Miom. STAT. ANN Y§ 26.155 (113) (Supp. 1987) ; Mivn. STu. Axx, § 802,70

EsTATES, POWEEE & Tmrsm Law § 10-7.2 (1807); Wis.
- Tat, ANN. § 28207 (Supp. 1967).
: ‘Sectioa 2041 of the Internal Revenue Code requires| that property subject to a gen-
.. - eral power of appointment be included in the :::Eee 5 gross estate for estate fax

éSupp 1947 ‘k

purposes. Similarly, California Revenue and Taxation Code Section 13696 pro-
vides that a taxable Inheritance from the donee pecurs whenever a person takes

praperty either by the exercise or the nonexercisel of & general power.

- %The Federal Bankruptey Aect ineludes in a banmup{: s assets abl property subject $o
kis appointment ender a general power of appqlntment that is present]y exer-

elsahle at the moment of bs.nkruptc}. 11 U.B.C. 110(9.) (8)

_—'6"
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PROPOSED LEGISLATION

The Commission’s recoinmendation - '
J would be eff
enactment of the following measuress ® Sfectusted b}'_’ the

T~
v -An act to add Title r‘i&"ﬁﬁ&fﬁ}i&@}j@(@mem;ng 'wfﬂ"n
’ Section 1380.1)0f, and fo repeal Scction 1060 aof, the Civil
Code, and to amend Sections 125 and 126 of the Probate
-7 Code, relating to powers of appointment. . . . N
'Th"e'people of the State ojl‘ California do enact as follows: S '

TITLE 7. POWEI#S OF APPOINTMENT )

Sporion 1. Title 7 (commencing with Section 1380.0) 5~
added to Part 4 of Dividion 2 of the Civil Code, to read:

. | . o
TITLE 7. POWERS OF APPOINTMENT"

e

Comment. This title does riot codify all of the law relating to powers
of appointment. Its provisions deal with the problems most Tlikely to
arise anid afford positive statytory rules to govern these problems. Many
minor matters are not covered by this title or other statutes; these are
left to ecourt deeision under jthe common law which remains in effegt.
Sec Seetion 1380.1 and the jommﬁnt'to that section. Other states that

* have reeently enacted legislation dealing with powers of appointment
have taken the same approach. See Mich. Srar. Awn. § 26.155 (119)
(Supp. 1967); Mivn. Srar| Ann, § 50262 (1945); N. ¥. EsTaTES,
Powmrs & Trusts Law § 10.L1-{1967); Wis. Stat. Ann. § 23210
{Supp. 1967}). : - '

CHAPTER 1. GENERAL PROVISIONS
Section 1380.}. Common low|applies unless modifted by statute

. 1380.1. Except to the extent that the common law rules .
governing powers of appointment are modified by statute, the -
common law as to poywers of appointment is-the law of this
state. ) ! - .

Comment. Section 1380.1 codifies the holding in Eséate of Sioan,

7 Cal. App,_2d 319, 46 P_2d |1007 (1935). that the common law of -
~powers of appointment is in effect in California unless modified- by
statate. See also Estote of Elston. 32 Cal. App. 24 65290 P; 24 608

- {1939) ; Estate of Davis, 13 0%. App, 24 64, 56 P. 2d.584 (1938), As.

used in this section, the “eommon law’’ does not refer to the common = -
law as it existed in 1850 when the predecessor of Civil Code Section 223
was enacted ; rather, the reference is to the contemporary: and evolving -
rules of decisions developed by jthe courts in exercise of their power to
adapt the law to new situation‘k and to changing eonditions. See, e.g.,
: Sev. Bank, 182 Cal, 177, 187 Pac. 425

- Fletcher v. Los Angeles Trust




. @ . s ~ Section 1380.2. Law applicable to powers created prior fo July 1, 1970

1380.2. If the law existing at the time of the ereation of oo
g a power of appointment and the law existing at the time of the
o _ release or exercise of the power or at the time of the assertion
C : of & right given by this title differ, the law existing at the tims
e of the release, exercise, or assertion; of a right controls. Nothing
LT in this section makes invalid a power of appointment created -
.+ prior to July 1, 1970, that was valid under the law in existenee
Y .. .. .. ... st the time it was created. i : o

R

Comment. Section 1380.2 makes this tit1+ applicable where a relesse
fs exeeuted, & power is exercised. or a right is asserted after the opera-
tive date of this title (July 1. 1970}, re%ardlesé of when the power - :
T : ~ was created. However, Section 1380.2 deals only with the ‘‘release’” or ~ -~
: . 4fexereige” of & power or the ‘“assertion of |a right” given by this title.
“The section does not deal with ““ereation’) of powers of appointment, -
‘and nothing in the section makes jnvalid -a power of appointment
ereated prior to July 1, 1970, where such|power was valid under fhe =
* law in effect at the time it was created. | o
Under Section 13802, the rights of credifors after July 1, 1970, with
respeet to a power of appointment—whether created before or after
July 1. 1970—are conirolled by Scetions 1 50,1-1390.4. Likewise, after
July 1, 1970, such matters as the exercise of a power of appointment are .
. governed by this title—even though the |power of appointment was
=, . created prior to July 1. 1970. L .
: : Provisions similar to Section 1380.2 exigt in other states, See MicH.
. Smar. Ann. § 26.155 (122) (Supp. 1967); Wis. STar. AwN. § 23221
(Supp. 1967). C

CHAPTER 2. DEFINITIONS: CLASSIF|CATION OF POWERS
CF APPOINTMENT

Se_éﬁon 1381.1.  Definitions

. 1381.1. As used in this title: SR
_ {a) ““Donor’" means the person who creates or reserves a
- power of appointment. | S
" {b). *“Donee’’ means the person tp whom a power of appoint-
ment is given or in whose favor a ppwer is reserved.
- (¢) *‘Appointee’” means the pergon in whose favor a power
- of appointment is exereised. | T
.- (@) *‘Permissible appointee’ mepns a person in whose favor
a power of appointment can be exer ized. : ,
- (e) ““Appointive property’’ means the property or interest
in property which is the subject of| the power of appointment,
“{f) **Creating instrument’’ means the deed, will, trust
‘agreement, or other writing or dopument that ereated or re-
gerved the power of appointment. | : .

i - : Comment. Seetion 13811 defines terms that are used throughout the

‘ o fitle. Bubdivisions (a), (1), and (¢} are substantially the same-as Re-

' 3 ' - statement of Property Section 319(1}. (2) and (4). Subdivisions (d)

and (e) adopt terms different from the B statement of Properfy but

S : are substantially the same in meaning as Section 319(3) and (6). Sub-

T division (f) is similar to Michigan Statut¢s Annotated Section 26.155
B : - .(102) (g) (Supp. 1967). L . T
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P, - ST ) o ToT
P . Section 1381.2. “General” ond “special” powers of appointment
@ . : ' 1381.2. (a) A power of appointment is “‘general”’ only to
e . , the extent that it is exercisable in favor of the donee, his
estate, his creditors, or creditors of his estate, whether or not
it is exercisable in favor of others. I
(b) A power to consume, invade, or appropriate property
for the benefit of a person or perspns in discharge of the donee’s
. - obligation of support which is:limited by an ascertainable -
" standsrd relating to their‘health% eduecation, support, or main.
~ tenance is not & general power ofiappointment, :
- {e) A power exereisable by the donee only in ¢onjunction
with a person having a substantial interest in the appointive
property which is adverse to the exercise of the power in favor .
... of the donee, his estate, his creditors, and ereditors of his estate -
- i3 not a general power, | -t

(8) Al powers of ,appointmcnf which are not *‘general’ are
“gpecial.”’ , 7
- (&) A power of appeintment| may be genera_ﬂ as to some
appointive property or an interest in or & specific portion of
~ appointive property and be special as to-other appointive prop-
|

e . " . ert.V' B i N . &
. Comment. Bubdivisions (a), (¢}, and (H) of Section 1381.2 are based
S on. the distinetion between ‘‘general’” and ‘‘limited’ powers in the

California inheritance tax law and the distinction between “*general®’
: - powers and all other powers in the federal estate tax law, Sce, Can, Rev.
. - & Tax. CopE § 13692; IxT. REv. ConE or 1354, § 2041(1)(1). Although =
' this title generally codifies the common la, Section 1381.2 departs from .
* the common law distinction stated in Resfafement of Property. Seetion
320. Instead, it adopts the prevailing professional usage which is in
-aecord with the definitions  contained in- the federal and state death
tax laws. Beetion 1381.2 is similar to provisions adopted in other states.
. Bee Micu. Srar, Ann. § 261550102 (h), (i) (Supp. 1967); N. Y.
, Esrtates, Powers & Trusts Law § 10-3.2(b), (¢) (1967); Wis. Star.
An. § 23201(4), (5) (Supp. 1967). | ‘ :
A power of appointment is *“general’! only to the exfent that it is -
exercisable in favor of the donee, his estate, his ereditors; or ereditors of
his estate, Thus, for example, A places property in trust, and gives B
8 power o consume the ineome from the trust in such dmounts as are
necessary to support B in accordanee with his accustomed manner of
living whenever B's annunal income frorﬂ all other sources is less than
$15,000. B's power iz limited to consumption of the income from the
y . trust; in no event can he (or his ereditors under Section 13%0.3) reach
the prineipal of the trust. Moveover, B’S power is limited by one of a
Yariety of commonly used ascertainable standards and is therefore
- under Section 1381.2 a ‘‘general’’ power cnly to the extent that that
" standard is satisfied. Finally, B’'s power js subject to the éondition that
his annual income from all other sources must be less than $15,000, and
is not, therefore, presently exercisable u%til that eondition is met..

_ A power i8 general so long as it ean be exercised in favor of any gne -
- of the following : the donee, his estate, his creditors, or the creditors of
his estate. To be classified as general, the power does not have to give
the donee a choice among all of this gronup; it is sufficient if the power
enables him to appoint to any one of therh. However, 2 power that is not.

. otherwise considered to be a general power is not clissified as genersl

_ merely because a particular permissiblé appointee may, in fact, be a
creditor of the donee or his estate. A ’Fimjlar rule obtding under the.

federal estate tax and gift tax regulations, Treas. Reg. §§ 20.2041.1{¢),

- 25.2514-1(c) (1938). Moreover, the fiiere fact that the donee has a power

to appoint for the benefit of persons in discharge of his obligation of

B : . support does not make the power a general one if it js limited by an’

S o gseertainable standard relating to thein support.. See subdivision (b}.-
' » ° . 'This exceptjon is not found in the tax lgw definition,

e e
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- . Subdivision (e) sets forth {he “‘adverse party’’ exception contaired B
. o * in both the federal and state tax laws. - :
e : : T A special power generally is one that permits the donee to appoint to }
w : SR -a class that does not inelude himsclf, his estate, his ereditors, or the
- ’ : -9redit0rs of his estate. If the elass among whom the donee may appoint
T includes only specified persons but also includes himself, his estate, his -
— ereditors, or the creditors of his estate, the power to that extent ig gen- S
A eral rather than special. , 5 : S
; - _Gubdivision (e) is included to make clegr that a power of appoint-
S ' -ment may be general as to part of the appointive property and special
o a5 to the rest. Thus, where A devises property to B for life and at B’s : R
' death to be distributed, one-half to any person B by will direets, and : :
_ one-half to C, I}, or E as B by will-direets, has a general testamentary :
o power as to one-half the property and a special testamentary power as R
: L ' 1o the remaining one-half. 0 i S

‘Section 1381.3. "Testamentary” and “presently exercisable” | ) R
. . * powers of appointment o TR -
~1381.3. (a) A power of appointihent is ‘‘testamentary” if
_ it is exerecisable only by a will. . o
. {b) A power of appointment is ‘[ presently” exercisabla®
at the tims in question to the extent that an

irrevocsble appointment can be made.

Comment. Section 1381.3 differentiates gmong powers of appoint-
ment by focusing upon the time at which the poswer may be effectively
exercised, It defines titestamentary’’ and ‘presently exercisable’’
powers. Note that a power of appointment that can be exercised by inter
vivos instrument as well as by will is not onethat can be exercised ‘' only
by a will”” and hence is not 2 testamentary ppwer. -

A power may be ieither “4ostamentary’’ nor ‘‘presently exerciz-

ot"‘presenﬂ}' exereigable” if it is “pustponeﬂ."

able.”” A power is n 7
A power is ¢4 postponed’’ if: (1) The ereating instrument provides that

the power may be ezercised only after a spepified act or event oeeurs or
condition is met (for example, that the donce reach the age of 25),
and such aet or.event has not peeurred or|the condition has not been -
“met; or (2) the creating instrument provides that an exercise of the

. _power is revocdble until a specified act or event

occurs or condition is met, and guch act or event
has not occurrsd or the condition has not been

met. An example of a power thatis "postponad™
e = g ‘. - hat'-wﬂ--evﬁfels .po“-o,-[- of a‘p- .
is: The ereating instrument provides ¢ . 3 ] k]
A i tv held in trust by a bank 1y exercisable X
e pomtment over eertain properi i on file with the trustee

“only by & ~written instrument other than a
. at the death of my wife” and,’ to insure that the wife

retains unlimited discretion throughout her life-

time, the creating instrument further provides that
any instrument of appointment shall be revocable

during the donee's lifetime. Although> L
' The wife has filed a -written

. jnstrument with the trustee .des,ignaﬁ:'}g the appointees,..she.@;_ﬁ;ll
B When the term “‘power not presenily ™

alive. :
' exercisable’” is used in this tifle, it ineludes both testamentary POWers .

B powers that are otherwise pestponed. ey SR C

Tl e i
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powers of appointment .. R
+ "13814.. A power of appointment is ‘‘imperative’” when the
creating instrument manifests an intent that the permissible -
. appointees be benefited even if the donce fails to exercise the
power. An imperative power can exist even though the donee
has_ the privilege of selecting some and exeluding others of the .
.-+ designated permissible appointees. All other powers of appoint-
ment are ‘‘discretionary.”” The dojee of a discretionary power
18 privileged to exercise, or not to exercise, the power &3 he
chooses. _ D , L
Comment. Section 1381.4 defines *‘ diseretionary’’ and *“‘imperative’*
powers. A power of appointment is either pnperative or diseretionary.
- If a power is imperative, the donee must éxercise it or the court will
- divide the appointive property among the potentiazl appointees. See
Section 1389.2. The duty to make an appointment is normally consid-
. ered unenforceable during the life of the donee, See RESTATEMENT OF
. ProprRTY § 320, special note at 1830 (1940). A diseretionary powet; on
" the other hand, may be exercised or not exereised as the donee chooses.
= Nonexereise will result in the property’s passing to the takers in default
or returning to the donor’s estate. See Scetiqn 1389.3. '
“Bection 1381.4 does not state what eonstitutes 2 manifestation of in-
tent that ‘‘the permissible appointees be benefited even if the donee
fails to exercise the power.” The common law rules that determine
when such an intent has been manifested apply. See Section 1380.1 and"
the. Comment thereto. See also O’Neil v. Ross, 98 Cal. App. 308; 277
Pac. 123 (1929) (discussion of ““mandatoty’’ powers but no holding
| )

__Seclion 1381.4. “imperative” and “discretionary”

. concerning them),

- Beetion 13814 is similar to New York Estatesi Powers and Trusts
. Law Section 10-3.4 (1967}. T

CHAPTER 3. CREATION OF POW'&;?RS,OF APPOINTMENT
. |

Section 1382.1. Donor's capacity

- 1382.1. A power of appoi#tment can be created only by
& donor having the_capacity_to%transfer the interest in prdperty

to which the power relates.

Comment. Section 1382.1 codif#es existing law. See Swart V.

Security-First Nat'l Bank, 48 Cal. App.2a 824, 120 P.2a 697 (1942).

See also Code Civ. Proc. §§ 1971, l?TE (creation of pbﬁer

relating to real property). : )

R ER




S/ E RN A

e ————————

CHAPTER 4. EXERCISE OF POWERS. OF APPOINTMENT. |
: _ Arficle 1. Donee’s Capacity :
' - Section 1384.1. Donee’s capacity A : v

- 1884.1. (a) A power of appointment can be exercised only
" by a donee having the capaeity to transfer the interest in prop-
_ erty to which the power relates.
(b} Unless the ereating instryment otherwise provides, a
doiiee.fwhc is a minor may exercise a power of appointment
oniy if: . . - :
: (1) He is over the age of 18 ypars and exercises the power -
of appointment by a will;or. - : S ' 3
(2) Heis deemed under Civil (ode' Section 25 to be an adult =
~ person for the purpose of ‘entering intoc any engagement or -
" iransaction respecting property or his estate. '

‘Comment. Under Seetion 1384.1, the ndrmal rules for determining.
capacity govern the capacity of the doneg to exercise & power of ap-
pointment. See Swort v. Security First Naj’l Bank, 48 Cal. App.2d 824,
120 P.2d 697 (1942). Subdivision (a) stafies the commeon law rule ém--
bodied in Section 345 of the Restatement|of Property and is substan-
tially the same as Michigan Statutes Annoiated Section 26.155(105) (1)
(Supp. 1967) and Wisconsin Statutes Annotated fection 232.05(1)

* {Supp. 1967). ‘ e
Subdivision (b) states a requirement applicable to a donee who is a

minor. This requirement is in addifion to the general requirement stated
in subdivision {a){e.g., donee not judicia!lly determined to be of un-
sound mind) which a minor donee also must satisfy. Subdivision (%)
adopts the same rules that determine whetler & minor can make a valid
wilt (Probate Code Section 21) or can enter into a transaction respeet-
ing property or his estate that cannot be disaffirmed (Civil Code See-

tion 23). S ' :

nl

'

Ariicle 2. Scope of Donge’s Authority.

Soction 1385.1. Scope of donee’s authority generally. ‘ ot
1385.1; (a) Except as otherwise provided in this title, if
- the creating instrument specifies requirements as to the man-
ner, time, and conditions of the exer%ise of a power of appeint-
ment, the power can be exercised|only by complying with

those requirements, L )

{b) Unless expressly prohibited by the ereating instrument,
" & power stated to be exereisable by ap inter vivos instrument is

- also exercisable by a written will.

Comment. Subdivision (a) of Section 1385.1 codifics the common law -
rule embodied in Section 346 of the Restatement of Property. See also :
ResTATEMENT OF PrOPERTY § 324 (1940). 11:: “H)e_

Subdivision {b) states an exception{File todified in subdivision ().
Phis exception is not found in the common Iaw, but a similar exception
is contained in Michizan Statutes Annotated Section 26.155(105) (2}
(Supp. 1967}, Minnesota Statutes Annotated Section 502.64(1945), and
New York Estates, Powers and Trusts Law Section 10-6.2(a) (3)(1967).

Often a directive in the creating instrumeny that a power be exercised
by an inter vivos instrument places an inadyertent and overlooked lim-
itation on the exercise of the power. If and when such a prescription is~
" encountered, it is reasonable to say that, ** All the purposes of substance
wwhich the donor could have had in mind are accomplished by a will of
~the donee.!’ See ResTATEMENT OF PrOPERTY|§ 347, comment b (1940).
However, if the donor expressly prohibits the testamentary exercise of
the power, his clear intent should be enforeed. For example, if the.
creating instrument requires exereise of the power ‘‘only by an instri-
ment other thay & will,”* subdivision (b) is nbt applieable,. ~2 ¢ &/so

| Cans. Civ. Fepe, §§ /974, 1772 (/oower _reé#::j
"t{b. res/ }bro‘PEf'fj)- - o

-/
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-Section jSBSQ. ‘ Reqﬁirement'of-speciﬁc reference fo power

35 R . 1385.2. If the creating instrument exprissly direets that a '
@ : s IR - power of appointment be exercised by an, instrument which
8 ¥ : ~ makes 2 specific reference to the power or to the instrument -
: ‘that created the power, the power ean bé,exercised only by
an instrument containing the required refei]eime. Y e e

Comment. Section 1385.2 permits a donor to reghire an express refer-
“enee to'the power to assure a conscious exercise by|the donee. In such a.
ftzas:e,'the specific reference to the power is a condition to its exercise.
This condition precludes the use of form wills with ‘‘blanket’* clauses

.~ . exereising all powers of appointment owned by the testator. The use of
. blanket clauses may result in passing property without knowledge of
o ‘thg; tax consequences and may cause appointment|to unintended bene-
<.+ ficiaries. The section embodies the rule set out in Michigan Statutes
- Annotated Seetion 26.153(104) {Supp. 1967) an Wisconsin Statutes

- Annotated Seetion 232.03(1) (Supp. 1967).
.. . ‘Section- 13853, - Power requiring consent of donor or ¢ther person - .
" 1885.3." (a) If the creating instrument requires the consent ' -
. of the donor or other person to. exercise a power of appoint-
.- ment, the power can only be exercised whe the required con-
gent is contained in the instrument of exercjse or in a separate
yritten instrument, signed in each case by. the person or per--
gons whose consents are required. .
" (b} Unless expressly prohibited by the creating instrument:
., {1) If any person whose eonsent is reguired dies, the power
" ‘may be exercised by the donee without the consent of such *
TEON.
~ (2) If any person whose consent is required becomes legally
_ineapable of consenting, his guardian or cohservator may con-
~ sent on his behalf to an exereise of the power. ’ :
(3) A consent may be given before or after the exercise of -
the nower by the donee. o
Comment. Section 1385.3 reflects a policy similar to that embodied in
" California Civil Code Section 860, Michigan Statuteg Annotated Section
96.155(105) (4) (Supp. 1967), Minnesota Statutes Annotated Section
502,68 . (1945), New York Estates, Powers and Trusts Law Seetion
1064 (1967), and Wisconsin Statutes Annotated Section 232.03(3)
(Supp. 1967). ; o
"It js important to note that additional formalitids may be necessary
1o entitle the instrument of exercise and the consent|to be recorded, For * -
example, under Government Code Section 27287, alconsent apparently .
must be acknowledged to entitle it to be recorded. ‘ 7 o
- Section 1385.4. Power created in favor of two or more donees:
- '13854. A power of appointment ereated/in favor of two or
more donees can only be exercised when all pf the donees unite
in its exercise. If one or more of the donees dies, becomes le- ' .
. gally incapable of exercising the power, or releases the power, !
the power may be exercised by the others, unless expressly pro-
* _ 'hibited by the ereating instrument.
: " Comment. Section 1385.4 reflects the same policy as Civil Code See-
. tion B60. It-embodies the rule stated in Michigan [Statutes Annotated |
t Reetion 26.155(105).(5) (Supp. 1967}, Minnesota Btatutes Annotatéd
57 Section 502,67 (1947), New York Estates, Powers and Trusts Law Sec.
f Yion 10-6.7 (1967), and Wisconsin Statutes Annotate d Section 232.05(4) "
_{Supp:1967). - *
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_ i_m*- . ' _ Sectlon 1385.5. Power of court to remedy defective exercise
o : ~ 1883.5. Noﬂun" in this chapter aﬂfeets ‘the power of a court
e - - ‘ of competent Jurlsdmtmn to remedy a defective exercme of an

iraperative power of appointment.

" Comment. Section 1383.5 is included to make clear that this chapter
. does not limit the power- of a court under Section 1389.2. The same
- = provision is.included in the introductory clause of New York Estates
vaers and Trusts Law Section 10-6.2 (1967).

o - Arhcle 3. Donee's Required Infent - .
‘ L ‘ : ) o ~
. ‘Becfion .]1386.1. Mnnifesmtion of intent to exerclse

1386.1. (a) The exercise of a power| of appomtment re-
quires a manifestation of the donee’s thent to exerclse the
power. i

{b) Bucha mamfcstatmn existy where:,

{1) The donee declares, in substance, that he exercises the
- speeifie power or all powers that he has, i : .

(2) The donee purports to transfer interest in the ap- ,
pointive property which he would have mo power to transfer
except by virtue of the power. '

(3} The donee makes a disposition JHHCh when consid-
ered with reference to the property he owned and the cireums-
stances existing at the time of the disposition, manifests his
understanding that he was. disposing of the appointive prop-

ert - N
B - (c] The listing in suhdlusmn {b) 1s'ﬂlustratu'e, not ex-
. tlusive. _ - R
' Commen!_ . Section 1386.1 states existing California law and the eom- ., S E A

- moon law generally. See Childs v. Gross, 41 Cal. App.2d 680, 107 P2d e

424 (1949) ; Reed v, Hollister, 44 Cal. App 533,187 Pa Pse. 16{2 (1919), .5’2 156 }%"C"

RESTATEMENT or ProrERTY §§ $342-343 (19407,
Subdivision {b) gives examples of when the |[donee has suffieiently
manifested his intent under Seetion 1386.1 to exercise the power, The . :
listing is not exclusive and is similar to New York Estates, Powers and Lo
: - Trusts Law Section 10-6.1¢a) (1), (2), (3) (1967). Sce also MicH. vl

LT Star, ANN. § 26.155(104) (Supp. 1967). :

Secﬂon 1384.2. - Exercise by residvary clause or otharltgenerul longuege . LT e 1

. : 1386.2: A general power of appomtmen exercisable at the

ELL : - death of the donee is exercised by a residu ry elause or other

S " general language in the donee’s will purpgrting to dispose of
. the property of the kind covered by the poser “anless; .

{2) The creating instrument requires that the donee make a

specific reference to the power or to the mstrument that created

the power; or L
(b} The donee manifests an 1ntent e:th br expressly or by

necessary mfereng:e, not to so exercise the power, :

Comnient, Section 1386.2 creates an exception to Section 1386.1.
Under Section 1386.2, despite the absence of a manifestation of intent.
o by the donee to exereise the power, a residnary clanse exergises a general
e power under the circumstances stated. A residuary clause does not exer-
cise a power when the ereating instrument requires That the donee make
& specific reference to the power or when the donee manifests an intent
" not te exercise the power.
© Section 1386.2 modifies the ruie stated in Probat Code Sectlon 125.
In Estate of Cartfer, 47 Cal.2d 200, 302 P.2d 301 (1958), the Supreme
.Court interpreted that section to require a holding that a residuary

SR et ‘ elause ‘which did not mention a generzl testamentary power with gifts
‘ @ " T i defanlt exercised the power despite the donee’s gpecific intent not to
o ' © exercise the power, See also Childs v. Gross, 41 Cal. App.2d 680, 107
- P.2d 424 (1940) {construing Probate Code Beetion 125 to apply to
_both land a,nd personalty). Under Section 1386.2, the donee’s intent | v

*—-—14-—-




* mot to exercise the power may 'be manifested, either expressly or by
necessary inference, by the terms of his will or, eontrary to Esfafe of
Carter, by evidence apart from the will. Seetion 1386.2 thus eliminates

the trap for the unwary that defeated the donee’s clearly provable in-
tent in Estate of Carter. '

Section 1386.3. Will exscuted before power created

1386.3. If a power of appointment existing at the donea’s
death, but ereated after the execution of his will, is exercised .
by the will, the appointment is effective tinless: B

{a) The creating instrument manifests an intent that the-

" power may not be exercised by a will greviously executed; or
"~ - . .(b) The will manifests an intent not to exercise a power
SR subsequently acquired. ! S .
. Comment. Section 1386.3 codifies the rule of |California Trust Co, v.
el .. 0#,59Cal. App.2d 715, 140 P.2d 79 (1943). It plso states the rule con-
I tained in Section 344 of the Restatement of Property. Section 1386.3
- . - requires that the power of appointment be one *texisting at the donee’s
‘. death.” Thus, where the donor executes a will |creating a power exer-
cisable by will and the donee exccutes a will purperting to exercise that
~ power and thereafter the donee dies and later |the donor dies without
. having changed his will, the attempted exercise by the donee ig ineffecs
tive bocanse the power of appointment was not one ‘‘existing at the
- donee’s death’’ since the donor could have revoked or changed his will .

at any time before his death. ! - :

;
S Artlicte 4. Types of Appoinim:enis
" Section 1387.1, General power ' : -

1387.1. (a} The donee of 2 general ppwer of appointment
-may make an appointment: '
(1) Of all of the appointive property at one time, or several
partial appointments at different times,| where.the power ia
exercisable inter vivos. i
(2) Of present or future interests or bdth,
{(3) Subject to conditions or charges. : .

{4) Subject to otherwise lawful restraints on the alienation

of the appointed interest, :
{5) In trust.” . :
6) Creating 2 new power of appointment.

~(b) The listing in subdivision (a) i illustrative, not ex-
clusive. . . :
" Commenf. Section 1387.1 embodies the commbn law rules folnd in
Sections 356 and 357 of the Restatement of Prpperty. It makes clear
that, nnder a general power to appoint, the donee has the same freedom:
of disposition that he has with respect to assels owned by him. The
types mentioned in subdivision (a) are the one about which guestion
- hes most often arisen, o -

‘Secﬁnl_'l 1387.2. Special power ' _ )

© " 4387.2. “Subject to the limitations impgsed by the creating
instroment, the donee of a special power may make any of the
types of appointment permissible for the donee of & general

* -power under Section 1387.1. _ SRR




Comment. 'Section 1387.2 embodies the rules stated in Seections 338
and 359 of the Restatement of Property exeept that Section 1387.2
_ ‘euthorizes the donee of a speeial power to exercise the power by creat-

: _ : ing a speeial power of appointment in a permissible appointee. Under
e . : Bection 359 of the Restatement of Property, the donee could only exer- -
cise the power by creating a new speeial power under eertzin cireum- -
stances. Since the donee can appoint outright to one of the permissible
appointees of the special power, it would be undesirable to refuse to
. allew him to give such a person a special power to appoint. See 3
PoweLL, Reat. PropErty Y 398 at nn.28-30 (1967). A special power
is not, of course, the substantial equivalent of putright ownership and -
the creation of a special power in a permissible appointee may fail
. therefore to constitute a valid exercise of lan imperative power. For
. example, where each of the permissible appgintees under an imperative
power is to receive not less than 10 percent of the appointive property,
the creation of a speeial power in a permissible appointee would not
, satisfy this 10-pereent requirement. ! o
. ~ - The donee of a speeial power of appointnjent may not have the same -
: : freedom as to types of appointmentsthat the donee of a general power
~'has; other rulés of law may limit his ability to appoint in a particalar
manner. For example, although the donee of|a speeial power may create
" 8 new power or appoint a future interest|under Section 1387.2, the
appointment may be subject to a different| method of computing the
applicable period under the rule against perpetuitiés than under a
. general power, See Section 1391.1. In addifion, the common law rules
.- -against fraud on a speeial power by appoinfing td persons who are not
. permissible appointees are not affected by this section. See Matter of -
Carroll, 153 Mise. 649, 275 N.Y.8. 911, mpdified, 247 App. Div. 11,
286 N.Y.B, 307, rev’d, 274 NY. 288, 8 N.E.2d 864 (1937).
|

Section 1387.3. Exclusive and nonexclusive powers
. |

1387.3. (a) Except as provided {n subdivision (b), the
‘donee of any special power of appointment may appoint the
whole or any part of the appointive groperty to any one or

more of the permissible appointees angd exelude others. .

(b} If the donor speeifies either a| minimum or maximum
. share or amount to be appointed to ¢ne or more of the per-

" . missible appointees, the exercise of thd power must conform to
- sieh specification. _ . oo : .

Comment. Seetion 1387.3 deals with the problem of whether the

o : donee of a special power can appoint all of the property to one ap-
- ' ‘pointes and exclude others or must appoint seme of the property to each

' “of the permissible appointees. For example, 1f. he donee is given p_l)ﬁ.'fi!'

b s . ‘to appoint to his children,’” there is a guestipn whether he must give
o each child a share or whether he can appoint all of the assets to one
R ‘ " child. If the donee may appoint to one or Ihrwre of t’l}e permissible
o o appointees and exelude others, the poswer is *“exclusive. If the donee
B ' * must appoint a minimum share or amount peglﬁ_ed'm th? creating
I instrument to each member of the class of pe gussﬂ:-_]e eppointees, the
" . power is “nonexclusive.” Section 1387.3 prgvides, in eifect, that all
. powers are eonstrued to be exclusive excepy to the extent that the.

' donor has specified & minimum or maximum gmount. It embnd_les t-hg

‘eonstruetional preference for fxclusive powers|contained in Section 36
- : Restatement of Property. . :
! ' - DfStB:tion 1387.3 -chingges California law as %,developed in Estate of

-

. . 8lgan, T Cal. App.2d 819, 46 P.2d 1007 (1935), which is contrary to
D 'ﬁlany,common ﬂ}:ﬁ' decisions. See 69 AL R.2d 1285 {1960). A simi-
' ¢~ lar provision has been adopted in other states. Mica, STaT. AwN. §
26.155(107) (Supp. 1967); N.Y. ESTATES, Powers & Trusts Law §

.- 10-5.1 (1967); Wis, Star. Axw. § 232.07 {Supp. 1967}. _




to whieh-gn appoinfment 15 invalid w
' appoints, cither directly or indirectly

-

Amcle 5, Contructs to Appomi Reieases

Section 1383.-i Contracts to appoini

1388.1. (a) The donee of a power of appmntment that O
presently exercisable, whethep general or special, can contraet
to make an appointment to the same extent that he ‘eould make

. .an effective appointment, ' By

N {b) The donee of a power of appointment cannot contraet”
to make &n appointinent whllqe the power of appointment iz not
.presently exercisable. If & promise to make an appointment-

under such a power is not performed, the promisee cannot ob-
tain either speeific performanes or damages, but he is not pre-
vented from obtaining restitutmn of the value gwen by !nm for

the promise.

_ Comment. Section 1388.1 specifies Fules governing the vahdlty of a.
contract to make an appointment, ; : , ;
Subdivision (a). A contract by a Fonce to make an appointment in .~
the future which he could have made lat the time the contract was exe-
_ euted does not eonflict with any rule of the-law of powers. The ob,]ectmn
to such promises under a teqt'zmentﬂrv power—that if the promise zs
given full effect, the donee is -lccom'phsluno by contract what he is
forbidden to accompllsh by appointment—is mappllcuble to a power of
appointment that is presently exercigable, Subdivision (a) states the

. modified, 247 App. Div. 11, 286 N

“with respect to releases of testamentay

"~ Bee RESTATEMENT OF P'ROPERTY § 34

comnton law rule. See RESTATEMENT OH

ProrerTY $+339 (1940). It is sub- .

stantmll:, the same as Michizan Statutps Annotated Section 26.155(110) .
() (Supp 1867} and New York Estates, Powers and Trusts Law See-°

tion 10.5.2 (1967).

Section 1399.1 is not intended to dehl with the questioﬁ of the extent

gible appointee. This probiem-——fraud
common law. See Matier of Carroll,

8 N.E.2d 864 (1937).

len the donee of a special potwer.
to & person who is not a permis.
on speeial power—is left to the
153 Mise. 649, 2750 N.Y .8, 911,

Y.S. 307, rev'd, 274 N.Y. 288,

Subdivision (b). By giving a testamentary or postponed power to

the donee, the donor expresses his desi

re that the donee’s diseretion be

retained until the donee’s death or sueh other time as is stipulated. To
allow the donec to contract to appoint nnder such a power would permit
the donor’s intent to be defeated. Thie rule stated in subdivision (h)

applies to all promiscs that are, in
This would include, for example, a p
will which makes an appointment in
lar. See Section 1388.2. Subdivision |

122 Cal. App.2d 766, 265 P.2d 587 (

substance, promises to appoint.

romise not to revoke an existing

favor of the promisee. The rule
y and postponed powers is simi-
b} states the common law rule,

0 (1940). Cf. Briggs ». Briggs,

App.2d 680, 107 P2d 424 {1940},

1954) ; Childs ». Gmss, 41 Cal.

Subdivision {b) also provides that ithe promisee can obtain nen:her .

- specific performanee nor damages for the breach of a promise to appoint
: althouﬂ'h the donee iz not prevented from obtaining restitution of value

given for the promise to appoint. Restitution rrenerally will be available

unless precluded by other factors.

" BTATEMENT OF PBOPERTY § 340 (194

lis is the comamon law rule. RE-




" ‘being nullified by the use of a release. Othe

‘Section 1388.2. Release of power of appoiniment i

1388.2. -(a) Unless the creating instrument otherwise pro-

vides, any general or special power of appointment that is a

diseretionary power, whether testamentary or otherwise, may

be released, either with or without consideration, by written.

instrument signed by the donee and delivered as provided in
subdivision {e). . : . _

(b) Any releasable power may be released with respect to

the whole or any part of the appointive property and may also

be released in such manner as to reduce or limit the permissible

appointess. No partial release of qvpower shall be deemed to =

, make imperative the remaining power that was,not imperative
before snch release unless the instrument of release expressty
g0 provides. No release of a power |is permissible when the re:
sult.of the release is the present exdreise of & power that is not

- presently exercisable, | o .

{¢) A release shall be delivered ps prcviqadin this subdivi-
gion: ! B '

(1) If the creating instrument speeifies a person to whom a
release is to be delivered. the release shall be delivered to-that
person but delivery need 1ot ba mafe as provided in this para- -
graph if such person cannot with dne diligence he found.

{2) In any case where the property to which the power re-
lates is held by a trustee, the release shall bé delivered to such
trustes. S P : )

: (3} In a case not coveraed by paragraph (1) or (2}, the re-
lease may be delivered to any of the following:

© {i} Any person, other than thé donve. who could be ad-
versely affected by the exerecise of ?he power,

(i1} The county recorder of the county in which the donee
resides or in which the deed, will, or other instrument creating
the power is filed. o T

{d) This seetion does not impady the validity of any release
made prior to July 1, 1970, ' ’ : : )

Comment. Section 1388.2 is similar in su*;stanee to former Civil Code

‘Beetion 1060 (repealed}). i '

- The last sentenee of subdivision {b) is new, California has taken the

‘position that a power ereated to be exercisable only by will cannot be

.exercised by inter vivos act. Briggs v. Briggs, 122 Cal. App.2d 768, 265

P.2d 587 (1954); Ciiilds v. Oross, 41 Cal] App.2d 680, 107 P.2d 424

(1940}. The last sentence of subdivision (b) prevents this rule from
wise, a release as to all per-
/sons except & designated person would permit the donee, in effect, to
_exercise by inter vivos act a power which the creator of the power in-
" tended to remain unexereised until the donee’s death. ‘ ‘
©° 'The last sentence of snbdivision (b) also precludes the premature
exercise of a postponed power by the use of a release. If, for example,
the creating instrument provides that the donee shall appoint only after
" gl his children reach 21 years of age, the donee cannot release the power
.-as to all but one ehild before that time bepause, in effect, he would be
exercising the power prior to the time desjgnated by the donor, Thus,
the added sentence precludes the use of a release to defeat the donor’s
_intention as to the time of exereise of a power of appeintinent. Compare
- Bection 1388.1(b) (contract to appoint). . - _ D=




’

-

.. under the terms of the power and the disposifion of the property should

Subdivision (e) is based on a portion of former Civil Code Section
1060 ])ut differs from Section 1060 in several respects. First, it provides
certain priorities for delivery of the release; Seetion 1060 did not.
S:econd, the provision of Scetion 1060 relating to recording as eonstrue-
tive notice has been omitted beeause that provision was inconsistent
with ‘fhe recording provisions relating to real property and the general
prineiples of construetive notive. The constructive notice provision of
Section 1060 made it extremely difficult or impossible for a purchaser
frcm} an apparent appointeg to protect himself from a release unknown
to him. Third, the portion of Section 1060 permitting delivery to the
county recorder of the county in which the donee “*has a place of busi-

- mess’” has been omitted; this provision required a check in each county
in the state to determine whether a release had been delivered to the
caunty recorder sinee it is always possible that the donee may have had
a place of business in any county in the state, ) ’

It should be noted that subdivision (c) deals with **delivery’’ of the
release. Nothing in the subdivision precludles the recording of & release

delivered in accordance with paragraph (1), {2, or (3) (i) of subdivi- s

rsion {e). 8ce Crvi CopE §§ 1213-1215. -

CHAPTER 5. EFFECT OF FAILURE TO MAKE
EFFECTIVE APPOINWMENT

b Section 1389.1. Unauthorized appointments vifoid as to excess only

- 13891, An exercise of a power df appointment is not void -
solely because it is more extensive than authorized by the power
but is valid to the extent that suell exercise was permissible :
undey the terms of the power. ' . :
Comment. Seetion 1389.1 makes c¢lear thati when a power is exercised
partly in favor of an unauthorized person, the exercise is valid to the
extent that it is permissible under the terms of the power. However, if a

fraud on a special power is involved, the appﬁintmcnt is not permissible i
Lo .

be determined by common law principles. See Matter of Qarral 153/ >rro / -/; )
Misc. 649, 275 N.Y.S. 011, modified, 247 App. Div. 11, 286 N.Y.8. 307, ——-7-7 75
rev’d, 274 N Y. 2388, B N.E.24 864 (1937). ! : : :
* Bection 1389.1 also covers other types of ponpermissible exercises of
the power, For example, if the donor of a potver specifies that the donee

is to appoint 20 pereent or less of the corpus of a trust to each of six _
permissible appeintees and the donée appoints 25 perceut to one of the .

-permissible appointees, Seetion 1389.1 permits the dppointee to receive

20 percent of the assets. Thus, an appointment of an excess amount will
not invalidate the appointment, but will instead be deemed to be an

appointiment of the maximum amount. ;
Section 1389.1 is based on the rule found in New York Estae_ttes,

* Powers and Trusts Law Seetion 10-6.6(1) (1967). :

Section, 1389.2. Nonexercise of improper exercise of on imperative power:

1389.2. (a) Unless the ereating instrument or the donee, in -
writing. manifests a contrary intent. frhere the donee dies with-
. out having exercised an imperative power of appointment
either wholly or in part, the persons| designated as permissible
apnointees shall take equally of the‘property not already ap-
pointed. Where the creating instrument establishes a minimum
distribution requirement which is not satisfied by an equal divi- -
sion of the property not already appeinted, the appointees who
have received a partial appointment shall be required to return
" a-pro rata portion of the property they would otherwise be en--
+" ftitled to receive in an amount sufficient to meet such a mini-
mum distribution requirement. L
‘ {b) Where an imperative power [of appointment has been
- axercised defectively, either wholly or in part, its proper execn-
tion may be adjudged in favor of the person or persons in.
tended to be benefited by the defective exereize,. =~ =
‘(e) Where an imperative power of appointment has been so
created as to confer on a person a right to have the power
exercised in his favor, jis proper exercise can be compelled in -
favor of such person, his assigns, his creditors, or his guardian
. .. or gonservator. R = ST T
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" .. Comment. Sectipn 1389.2 states the consequences flowing from the
imperative character of a power of appointment. Under subdivision
{a), if an imperative power of appointment is ercated and the donee of

the power dies without exereising it, the appointive assets go equally to

the permissible objects of the power. Where there has been & partial
appointment, unless the creating instrument or the donee has mani-
fested a eontrary intent, the assets already appointed are not thrown
Anto & hotehpot and are considered only ito the extent necessary to
satisfy a requirement set by the donor that each of the permissible ap-

pointees receive a certain minimumn amount. The following: illustrates -

_these rules. The donor of a power specifies that the donee is to appoint
=~ at least 25 pereent of the corpus of a trust to each of three permissible

appointees (A,-B, and C). (1) Donee appoints 10 percent to A, but fails
. to appoint the remainder. B and C each take 30 percent and A takes
40 percent (30 plus 10). (2) Donee appoints 40 percent to A, but fails

" %o appoint the remainder, Since 60 divided by 3 eqmals 20, the donee

failed to satisfy the minimum distribution requirement set by the donor.,
A therefore must “‘return® a portion of the property he receives. The
appointive property will be distributed 25 percent (20 plus 5) -each to
B and C and 50 percent (40 plus 20 minys 10) to A. (3) Donee ap-
points 80 percent to A, 40 pereent to B. This again fails to satisfy the
minimum distribution requirement. To obtgin the 25 percent required,
A and B 'must *‘return’’ on a pro rata basis and distribution is made
accordingly—45 percent {60 minus 13) to 4, 30 percent (40 minus 10)
to B and 25 percent to €. The arithmetie can become quite coinplex but

" the prineiple remains the same. Unless the|ereating instrument or the -

donee, in writing, manifests a contrary intept, a partial appointment is
to be treated as reflecting an intended preference. The requiremeitt of a
-writing by the domee is consistent with Probate Code Seetions 1050-
- 1054 eoncerning advancements. ! .

Under subdivision (bh), if the donee exerjeises the power defectively
(e.g., withont proper formalitics), the court'may allow the intended ap-
pointment to pass the assets to the person whom the donee attempted
to benefit. A similar rule obtains in California concerning the defective
exercise of a power of attorney. Gerdes v. Moody, 41 Cal. 335 (1871).

Under subdivisien {c), if the power creat¢s a right in the permissible
appointee to compel the exercise of the power (e.g., where the donee

must appoint to his children within ten years of the ereation of the

power and at the end of ten years he has only one child), _that person
may compel exercise of the power by the donee. In addition, the as-
signs or ereditors of the appointee who possesses the right to eompel
exergise may also compel its exercise. 5

Section 1389.3. Effect of failure to make eﬁecJ}ive appointment

1389.3. (a) Except as provided ih subdivisions (b) and
{c), when the donee of a diseretionary power of appointment
fails to appoint the property, releases the entire power, or

~mnkes an-ineffective appointment, in whole or in part, the ap-
pointive property not effectively appointed passes to the person

- or persons named by the donor as takers in default or, if there
are none, reverts to the donor. i .

'{b) Unless either the creating instrhment or the instrument

‘of appointment manifests a contrary intent, when the donee of
* & general power of appointment appoints to a trustee upon a
-trust which fails, there is & resulting trust in favor of the
donee or his estate. : P -

{c) Unless the creatine instrument manifests a confrary

~ intent, when the donee of a general| power of appointment
makes an ineffective appointment other than to-a trustee upon
a trust which fails, the appointive property passes to the donee
or his estate if the instrument of appeintment manifests an
intent to assume control of the appdintive property for all

© purposes and not only for the limited lpurpose of giving effect

. 1o the expressed appointment. 0 Cee
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R " -Comment, Section 1389.3 states the rules determining to whom prop-
i erty passes that has not been effectively appointed. :

. : : - -Bubdivision (a). Subdivision (a) states the accepted common law

Ced - ' rale. Sce RESTATEMENT OF PrOPERTY § 365(1) (1940). Tt also accords

o : with tlie established rule in California. Estate of Baird, 120 Cal. App.2d

. < 219, 260 P.2d 1052 (1953} ; Estate of Baird, 135 Cal. App.2d 333, 287

. e : . ' P.2d 365 (1953) (later decision in same case ou different point). Under

- Bection 1388.3, the property passes directly from the donor to the ulti-

mate takers. ' ) :

- Subdivision (b). Subdivision (b) embodies the rule of “eapture’’
get forth in Seetion 365(2), {3), of the Reptatement of Property. Where
the donee of a general power of appointmeént appoints to a trustee upon
& trust which fails, the intent, if any, manifested in the ereating instru-

- ment or in the insttument of appointment as to the disposition of the _
appointive property under sueh cireumstiinces prevails. Absent such a
manifestation of intent, there is a resulting trust in favor of the dones
or his estate. If the creating instrument ¢r instrument of appointment:

_ - indicates an intent that there not be a resulting trust but does not mani-
: @fes}t@ intent as to the disposition of thé property under the eireum-
- stances, the property will pass to the takérs in default or. if there are
- none, to the donor or his estate under subdivision (a). Only England, —~
- - Ilinois. and Massachusetts have considergd the problem. and all have .
adopted the substance of the rule of subdivision (b). Sece 3 PoweLr,
Rear ProvErTY § 400 at n.3 (1967). L. .

. Bubdivision (¢). When the donee of 1& general power of appoini-
ment makes an ineffective appointment ofher than to a trustee. upon a
trist which fails, the intent. if any, manifested in the creating instru-
-ment as to the disposition of the appointiv property under such eirevim.
stances’ prevails. Absent a manifestation of contrary intent in the
ereating instrument, the appointive prop Tty passes to the donee or his
estate if the instrument of appointment “manifests an intent to assume
control of the appointive property for gll purposes’’; otherwise, the
appointive property passes to the takers in default or, if there are none,
reveris to the donor or his estate under sqb'division {a). Only England,
Ilinois, Maryland. and Massachusetts have considered this problem. and :

" ol have adopted the rule of subdivision {¢). See 3 PowELL, REAL Prop- ¥/
ERTY § 400 at mof] 6-R (1967). e e .

The intent of The donee to assume conttol of the assets ‘‘for all pire

Pposes’’ is most commonly manifested by provisions in the instrument of

J appointment which blend the property gwned by the donee with the

: ‘ B property subject to the power. Thus, where the donee’s will provides

- that, ““T devise and appoint all property that I own at my deatli or over

_ which I then have a power of appointment to 4," the blending of the
s _ " owned and appointive assets shows an intent of the donee to treat the -

? : " appointive assets as his own. Thus, if A predeceases the donee and the

antilapse statute {Section 1389.4) docs ndt dispose of the property, the
appointive assets will pass into the doneé’s estate to be distributed to -

- his statutory heirs or next of kin. See ResraTesENT OF PROPERTY § 365,

‘comment d, at 2025 (1940}, ; '

P

e : ' o » Section 1389.4. Death of appointee before +ﬁecﬁve tate of oppointment.
g ' Vel - -+1389.4. If an appointment by will Lc;r by instrument effective
: _ only at the death of the donee is ineffective because of the
' -death of an appointes before the appointment becomes effec-
- tive, the appointment is to be effectuated, if possible, by apply-
ing the provisions of Rrgkats Codd Section 92735 though The
appointive property were the property of the donee except that
inthe ease-of-a-special power the property shall not-pass $eim.
only 4o persens who ore| permissible appointees..

- Comment, Section 1389.4 embodies the theory of Sections 349 and 350 -
. of the Restatement of Property. It is broadened to cover special powers
by employing the language used by Michizgan Statutes Annotated Seec.
tion 26.155(120) (Supp. 1967). Section 1389.4 is necessary beeause Pro-
~ bate Code Section 92 does not specifically deal with lapse of a testamen-
tary appointment. Section 1389.4 is not intended to cover the attempt
to appoint property inter vivos to a pre#eeeased appointes, but does
apply to an instrument other than a will dffective only at the death of
- the donee. Such an instrument is for all practical purposes identical-to &
. -will and is dceorded the same effect. | T 0 o
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-  Section 1390.3. General power

CHAPTER 6. RIGHTS OF CREDITORS
Sgcfian 1390.1. Doner cennot moﬂify rights of creditors ,
13190.1. The donor of a power of appointment cannot nuliify
. i’;ﬁg ;er the rights given ereditors of the donee by Sectiong
o " the po ‘:;‘ii 13904 by any I@guage in the instru_mezi’t creating.
Comment. Section 1390.1 deals with a question that has not been con-
sidered by the California appellate; courts, It is patterned after a
-provision adopted in New York. See N.Y. Esrares, Powers & Tausrs ™
Law § 10-41({4) (1967). The sectidn. prevents instruments utilizing
Treasury Regulations Seetion 20.2056(b)-5(f) (7) (which allows a mari- *
1al deduction despite a spendthrift clduse in the instrument creatingthe -
power) from nullifying the rights given ereditors under Sections 1390.3 _
and 13904, L T
. S'étiion 1390.2. Special pﬁv}er ; L _
1390.2. Property eovered by a special power of appointment’
is not subject to the olaims of ereditors of the donee or of his
- estate or to the expenses of the administration of hig estate,.

. Comment. Section 1390.2 codifies the eommon law rule that bars
_ereditors from reaching the property covered by a special power of
appointment. See RESTATEMENT OF Pmi;mw § 326 (1540). The section

18 the same in substance as New York states; Powers and Trusts Law
Section 10-7.1 (1967). ' - '

1390.3. (a)} To the extent that the property owned by the
‘donee is inadequate to satisfy the plaims of his ereditors, emthe
* exeditoranhhivestnte.andtho.ex of the-edministrationet -
hisvemin,, property subject to a general power of appointment
that is presently excreisable is subject to such claims to the
same extent that it would be subjept to such claims if the prop- _
erty were owned by the donee. )
~{b) Upon the death of the don’eb

|

'(1;‘;2 extent that his estate is %nadequate to satisfy the claims . . - =

of creditors of the estate and th% expensés of ad:nini:strétion of
the estate, property sub,jeé{: to aégeneral téstémentafy po_t-;er'of' |
appointment or to a general poweréof appointment that was preé;ently
exercisable at the time of his deeitth is éubject to ‘surch claims and

expenses to the same extent that it would be subject to the elaims

|
N

expenses if the property had Yeen owned by the donee.

" {e) This seetion appliés)'t;vheﬂ:her or not the power “nfz_ap-.
- -pointment has been exercised. | - :
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=" Comment.- Seetion 1390.3 ‘states the rule with respect to the availa-.
“bility of property subject to a general power of appointment to satlsfj__r . 7

the -debts of the donee. It is intende}n}i tohmsgte ap}llwomttﬁve pr_o_pel!rtgtr;,

pvailable to satisfy creditors’ claims when the donee has the equivalent.” it
9 : “of full mmership};)f the property. See Comment to Section 1381.2. 75"5 55‘;‘&“& :
Subdivision (a) provides that the creditors of a donee possessing 2 | {_ Mass., ';"""GJ.
power of appointment that is both general and presently exercisable | "l oo
can reach the appointive property for the satisfaction of their elaims. [ 142 Ol

. L However, these creditors must first exhaust the remainder of the dones 8.1 570,298 R
/< ,ﬁ_éﬂﬂ,’t "‘:g' . assets before resorting to the appointive property.r{SubJ_ect to this limi- 4 4 PR é)
Pmﬂe‘-"fﬁ b __tation, §f the property has been'appointed by an inter vivos instrument, /¢ (rg576).

" the property is liable to the*sam&-exten?xth&-tﬁhefdu:neam
ertpowonld bediable. Thusyit-would helliable if, had it been the donee I
~ .owned property, the transfer Zould! Have been subjectad: to _t_hg_;-__qlg\sf..__. ]

. relating to fraudulent conveyances. Sge HEsTATEMENT OF PROPERTY §f

- B30 (1940). h o P _ o _ ¥
" Qubdivision (b) provides that the| same rule applies to property

which is eovered by a general testamentary power {or the eqm}falent] _
which has, in effect, become presently exercisable beeanse of therdeath__
of the donce. T such case, the apponitive assefs have come under the
poser of disposition by the debtor-donee and hence. are treated the

- game as other assets of the decedent. 7]

. Bubdivision (c) provides thiat the rights of ereditors are not depend-
ent upon the exercise of the power. Unlike the ecommon law rule, which
 requires the exercise of the power, the mere existence of the power is
_ the operative fact essential to the right of ereditors. In addition, it does
- not matter what the intérest of the dopee is in the property; the prop-
~ erty available to ereditors can be either a present or a futare interest, -

Yrested jus?
_ 85 $he' denvels
| owaed prepecly,

X Thus, where

Saction_1390.4." General p_bwer ereated y donor in favor of himself

-1390.4. Property subjeet to
of -appointment created by the donor in favor of himself, -
whether or not presently exercisable, is subject to the claims
-of ereditors of the doner or of his estate and to the expenses
of the administration of his estate. - i

Comment. - Section 1390.4 provides that, when the donor of a general

. power of appointment is also its donge, ereditors of the donor-donee
can reach the appointive property even|though it is in terms exercisable - ) :

only at a future date (as, for example, by will of the donor-donee). >

Section 1390.4 codifies the eommion law rule. See RESTATEMENT OF PROP-
ERTY § 328 (1940). | T

CHAPTER 7. RULE AGAINST PERPETUITIES

~.Bection 13911, Time at which permissible period begins
1391.1. The permissible period under the applieable rule
. -against peérpetuities with respeet te interests sought to be
-ereafed by an exercise of a powen of appointment begins:
~~ {a) In the case of an instrument exercising a general power
.of gppointment presently exercisable by the donee alone, on
‘the date the appointment becomes effective. :
(b) In all other situations; at the time of the creation of the
power. . o e .o T

unexercised general power

i1
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- Comment. Section 1391.1 states the Substance of the commgn law rale
as. embodied in Sections 391 and 392 of the Restatement of Property.
It is substantially the same as New York Estates, Powers and- Trusts
Law Section 10-3.1 (a) {1967} and Michigan Statutes Annotated. See. -
tion 26.155(114) (Supp. 1567). o N
© Subdivision (a) is limited to & case where the power of appointment.
is presently exercisable by only one person. Subdivision (b}, rather..
than subdivision (a), applies to a general power held by two er morp -

persons. This distinetion between igeneral powers held by one person and .

general poiwers held by two or mpre persons is consistent with the rule

- - , in most other states, Egi-In Rkﬁfozggn}»fm#ﬁ%%ﬁfm -
o oral 1953 % Bee o132 In Re Chursto Settie states, 3 Ch. 334;
j Enece Jr 0rﬁnej§5’n‘§ent Powers ond Joint Powers, 18 Convey, {n.s.) 565 (1954).

It should be noted that, insofar as an interest sought to be, created by an.
nent is concerned, the rule stated in :
Section 1391.1 prevails over the r le stated in Civil Code Seetion T15.8:
Where the power of appointment is presently exercisable by more than
one pPerson or requires the consent of a third person, the permissible
period under the applicable rul} against perpetuities begins ‘at the

. exercise of a power of appoint

time of the creation of the power, despite the fa-::.t that ;theoret_icany_
there are persons in being whe equld eonvey fee simple title. .

‘Section 1391.2, Facts to be consider;ed o
- 7 18912, When the permigsible period under the applicable

rule against perpetuities beging at the time of the creation of
& power of appointment with respeet to interests Sought to be
created by an exercise of the power, facts ang cireumstances

existing at the effectjve da‘t? of the instrument exercising the = .

- power shall be taken into ge ount in determining the validity
-of interests created by the. instrument exercising the power,

Comment. Seetion 1391.2 modifiss the *ta]) contingencies’ approach
under the rule against perpetuitieﬁ by exeluding from consideration
those contingencies that have been eliminated by events oceurring
between the creation and the exercide of the power. Suppose, for exam-
Ple, that 4 devises $100,000 to a trustee, B; B is to pay the ineome to
A’s children € and p for life, Thereafter, the corpus of each half is
to be distributed as appointed by 0 and D, respectively, among the
lineal descendants of A {exeluding |€ and D). € has children, & and
F, both coriceived prior to the creation of the power, and has never had
another child. On his death, ¢ appoints by will to hiz children for life
and, after the death .of the survivor|, among his lineal descendants. per
capita. Viewed from the time of the|ereation of the original power by
A, the ryle against perpetuitiss has been violated; the limitation might
run for more than the lives in being, plus 21 years, because € might
have additional children, However, tHe limitation s completely effective
under Section 139192 because the ehili:lren of C were all conceived prior

1

to the creation of the power and will serve as lives in being for the
operation of the ryle, If, on the other hand, E had been %orn after
the creation of the power, the limjtation would have been invalid
because it exceeds the permissible period in any event, .
This is the accepted rule of the eqmmon law. See RESTATEMENT oF

_ad-
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OF POWER OF APPOINME

| CHAPTER 8. REVOCABILITY OF CREATION, EXERCISE, OR RELEASE
NMENT 7

Section 1392.1, Revocability of creation, exercise, or release

~

of power of appointment
13921, (a) Unless the power to revoke is reserved in the

instrument creating the power or exists pursuant to’ Clyit Codesm

Section. 2280, the creation of a power of appointment is frre-
‘vocable.

o

{b) Unless made express); iri'evoéable by the creating in-

strument or the instrument 4f exercise, an exercise of a powear

. of appointment is revocable if the power to revoke exists pur-

Comm

is created in connection with a trust made revocable under Civil Code -
2280. In the latter case, to avoid conflict between this section

Seetion

snant to Civil-TUolda Section 280 or so long as the interest to
the appointive property, whether present or future, has not

-been transferred or beecome; distributable pursuant to such .

appointment, ;

{c) Unless the power to revoke is reserved in the instrument
releasing the power, a releate of a power of appointment ig
irrevocable, o

ent, Under subdivision (a) oiﬁrsrection 1392.1, the creation of ~
& power of appointment is irrevoeable unless the power to revoke ig
reserved in the instrument creating |the power or unless the power

and Section 2280, a power of appoiftment is revocable to the samo

‘extent ¢ ¢ t _
. Under subdivision (b}, an exercisd of a power of appointment is
revoeable so long as the interest to the ppointive property has not been )

hat the trust in conneetion with which it is created is revocable.

transferred or become distributable, unless the creating instrument o
instrument of exercise provides otherwise. This subdivision embodies &

poliey t

hat the donee should be permitted to modify or revoke an exer-

eise of the power so long as the appointive assets have not been effee.
tively transferred. A donee may exerejse his power of appointment by
ereating a trust for the benefit of pernjissible appointees. To avoid con-
fliet with Section 2280, subdivision (b) permits the donee to revoke such
en exercise, even though there has been an effective transfer, if the

- power t , ) ]
" Under subdivision {e), the releaseiof a power of appointment is

o revoke exists pursuant to Secfiion 2280, -

irrevocable, unless the power to revokel is reserved in the. instruinent of
release. The procedure necessary to effect a release is provided in Sec-

tion 1388.2, -

CONFORMING AMENDM'E;NTS AND REPEALS ;

Civil Code Section 1040 {repeuled}

SEe. 2. . Seetion 1060 of the Citil Code is repealed.

instrament ereating the power prevides

46
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Q_“ L will at the time of his death
£ in o power to divise.

" Probate Code Section 126 (amended) -

T LT 4o} Any pewson; other than the donee; who eould be ad

wversely affected by an exersise of the powen: o

resides; o has & place of business; oF in whieh the deed; will

fime of filing the same for record; notiee iy baperted to all
4 AR releases hervetofore made which substantially comply.

Comment. Section 1060 is superseded by Seetion 1388.2.

" Probate Code Section 125 (amend

SdEG. 3. Section 125 of :1# Probate Code is amended to |

Tead: . o 3

125. Ezcept gs provided by Sections 1386.1 and 13868 of

" the Civil Codd relating to powers of appointment, & a devise
or bequest of all the testator’s real or personal property, in-
express terms, or in any other terms denothig his intent to
dispose of all his real or personal property, passes all the real

© or personal property which he was entitled to dispose of by

o

. Comment.~ The amendment to Section 125 makes clear that Hectionr

125 does not operate with Tespect to powers of appointment. A provision

in & will devising or bequeathing all of the testator’s real or. personal
property operates with respect to|powers only to the extent provided in
Civil Code Sections 1386.1 and 1386.2. : _ _ .

Sgo. 4. Section 126 of the Probate Code is amended to
T-El;%fi. Baxcept os provided| by Sections 1386.1 and 1386.2 of

" the Civil Code relating to powers of appointment, < o devise

" of the residue of the testatgr’s real property, or-a bequest of
- the residue of the testator’s personal property, passes .all of
the real or personal property, as the case may be, which he

was entitled to devise or bequeath at the time of his dgath, not .

otherwise effectually devised or bequeathed by his will

Comment. The amendment to Section 126 makes clear that Seetion

126 does not operate with respect to powers of appointment, A provision
in & will devising the residue of the festator§%real property ar begueath-

ing the residue of the testator’s pergonal property operates with respeet
to powers only to the extent provided in Civil Code Sections 1386.1 and

18862, : ‘ o

'SEVERABILITY CLAUSE

8ec. 5. If any provision of this act or application thereof ~
to any person or cireumstance is held invalid, such invalidity
sha_ll not affect any other| provision or application of this sct
‘which can be given effeet without the invalid provision' or
application, and to this |end the provisions of this aet are
declared to be severable. | ' o )

~ Comment. Beetion 1380.2 of this act provides for the applieation of
this act to the exercise, release, and assertion of rights under a power of

appointmen:t ¢reated prior to- the effective date of this act. It is possible
—but not likely—that this provision will be held unconstitutional. See-

- tion 5 is therefore included to preserve the remainder of the act in the

event that a particular provision is held invalid or its application to a

e




. OPERATIVE DATE

- 7S“EG. 6' This actruﬁﬁom_?&‘gpe—rative on Ju])- 1’ 19-?'0. -.:

e N i

- Cé_n_@éhf. o permit_iime for .attorneys to become familiar ;itﬁ"ther )
provisions of this aet, the operative date is deferred unti} July 1, 1970,

‘An act to amend Section Séﬂ'of the Civil Code,
-relating to powers.

-

e B -~

The people of the ;_State of Ca!-iforﬁim,dq enact as follows: _
. Section 860 (amended)

SdECTION 1.. Beetion 860 of the Cjvil Code is amended to
Tead: ’ : : .
860, Where a power is vested in Several persons, all must
. v unite in its exeeution; but, in case :anEr one or more of them is
T : dead , is legally incapable of exercising the power, or releases

the power, the power may be executed by the survivor om
‘ : sturvivers others , unless otherwise preseribed by the terms of
. S the power. - L .. :
" Commenl. Section 860 has been amended to conform it to Civil
Bection 1385.4. Cf. Civil Code Section 1385.3 : . L e

- -
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