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Memorandum 68-108
Subject: Study 69 - Powers of Appointment

The version of Section 1381.3 and the Comment thereto approved
for printing is attached as Exhibit I. We have sent the Recommenda-
tion including this section and the Comment thereto, to the printer
to be set in type.

You will recall that Section 1381.3 relates to the definition
of "testamentary" and "presently exercilsable'" powers of appointment.
After further review, the staff belleves that this section is defec-
tive and requires further conesideration by the Commission.

This section has had an Interesting history. It has been
vevised by the Commission at every meeting at which It has been
considered. Originally, the criticsl subdivision provided:

A power of appointment 1s presently exercisable whenever
the donor has not manifested an intent that its exercise is
postponed.

This is virtually identical to the compareble Jlanguage of the
Restatement, the Michigan statutes, and the 196k version of the
New York statute. (In 1967, the New York statute was revised to
read in part:

(v} A power of appointment is presently exercisable if
it may be exercised by the donee, during his lifetime or by
his written will, at any time after its creation, and does
not include a postponed power as described in paragraph (d).

(c) A power of appointment is testamentary if it is
exercisable only by a written will of the donee.

(d) A power of appointment is postponed if it is exer-
clsable by the donee only after the expiration of a stated
time or after the occurrence or non-cccurrence of a specified
event.

The Revisers" Note states that the latter section re-enacts the

earlier section without substantive change.)
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After the first meeting, this subdivision'was revised to read:
A power of appointment is presently exercisable whenever

the creating instrument does not manifest an intent that its

exercise shall be asolely by will or otherwise postponed.

After the next meeting, in an attempt to make clear that a
postponed power can become presently exercisable upon the ocecurrence
of the condition or event, the subdivision was redrafted as follows:

A power of appointment 1s "presently exercisable" if it

ies not testamentary and its exercise is not otherwise postponed

beyond the time in question by the terms of the creating instru-

went.

At the May 1968 meeting this was changed to read:

A power is appointment is "presently exercisable" if it

1s not testamentary and it was exercisable from the time of

its creation, or if it was postponed, the period of postponment

has explred.

In September, we became aware of the common use of an instyumc:..
on file with the trustee at the death of the donee exercising & pover
relating to the trust assets {appointive property). It was first
suggested that this type power alsc be considered "testamentary"
but finelly decided that this was a "postponed" power and that the
section should be revised 1o (cacmnbd&te it, The section wae revised

to read mg follows:

(b) A power of appointment is "presently exercisable"
if it is not testamentary and:

(1) It is effectively exercisable from the time of its
creation; or

{2) 1If its effective exercise was postponed, the period
of postponement has expired.

This Janguege was in turn revised as set forth in Exhibit I.
The term "presently exercilsable" is important in three sepearar-

areas. (1) If the donee has a "presently exercisable” power he
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can contract to make an appointment; if his power is not 'presently
exercisable"” he can not. See Section 1388.1. (2) If the donee

has a "presently exercisable" general power, his creditors can reach
the appointive property {or more accurately, the interest in the
property that can be presently appointed). See Section 1390.3. (3)
Finally, Section 1391.1 provides:

The permissible pericd under the applicable rule agrinst
perpetuities with respect to interests sought to be created by
an exerclse of a power of appolntment begins:

{a}) 1In the case of an instrument exercising a geheral
power of appointment presently exercisable by the donee alone,

op the date the appointment becomes effective.

(b) In all other situations, at the time of the creation
of the power.

It would seem that the essence of a "presently exercisable”
power is that the donee can, at the time in guestion, effectively

(or perhaps a better word would be "irrevocably") appoint an interest

in the apppintive property. Whether the interest isa present or future

one seems irrelevant. The critical question is whether the donee can
appoint and the appointee can receive a beneficial interest in te
property in contrast to a mere expectancy.

In some cases, the domor (the creating instrument) will provide
that the power simply cannot be exercised until a stated event has
occurred or condition satisfied. Here the power is truly "postponed"
until the event has occurred or condition been satisfied. Similarly,
if the donor (or creating instrument) provides that any exercise
shall be revocable until a stated event or condition, it seems that

such a power is "postponed." (This in effect is what is accomplished

by creation of a testamentary power.) However, clearly distinguishable

1s the situation where only distribution is postponed. In the latter
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cage, the donee can, if he ecan irrevocably appoint, presently
exercise the power. Compare, for example, (1) A gives B a life
estate in certain property, with the remainder to C; (2) A places
the same property in trust, with income for life to B, gives C a
general pover to appoint remainder interest; (3) A places same
property in trust, income for life to C, gives C a general power to
appoint the remainder interest "by an instrument on file with the
trustee at C's death." Inasmuch as C in example {3) can file an
instrument which by its terms irrevocably appoints the remainder
interest to himself or others, C has Just as complete "ownership”
of the remainder as he has under examples (1) and (2) and each situa-
tion should be treated identically.

We can perhaps achieve this result and clarify the intent
of Section 1381.3 by redrafting this section and the Comment thereto
as provided in Exhibit II.

TIf the staff recommendation with regard to Section 1381.3 is
accepted, the only conforming change necessary in the remainder of
the recommendation is in Section 1390.3. (See attached Exhibit III.)
Subdivision {b} of that section should be revised to read: "{b)
Upon the death of the donee, subdivision (a) applies to a general
testamentary power of appointment.” The Comment to this section would
be revised by striking the last two sentences of the first full
paragraph on page 595.

Respectfully submitted,

Jack Horton
Junior Counsel




Memo 68-108 EXHIBIY I
§ 1381.3

Section 1381.3. "Testamentary” and "presently exercisable" powers
of appointuent

1381.3. {a) A power of appointment is "testameutary” if it

is exercisable only by a will.

{b) A power of appointment is "presently exercisable"” if 1t
is not:testamentary and:

{1} fThere is no limitation as to the time when it.may be exer-

cised and the donee can make an appointment effective upon exercise; or

(2) If the time of ite exercise or the effective date of an
appointment was postponed, the period of postponenent has-cypired.

Comment. Section 1381.3 differentiates among powers of appoint-
ment by focusing upon the time at which the power may be effectively
exercised. It defines "testamentary” and "presently exercisable”

. 'powers. Note that a power of eppointmeni thet can be exercised by
inter vives instrument as well as by will is not one that can be
exsrciged "only by a will” eand hence is not a testamentary pover.

A power may be neither "testamentary" nor "presently exercisable,”
A power is not "presently exerciseble” if it is "postponed.” A power
18 "postponed” if: (1) The creating instrument provides ihat the

power may bLe exercised only after a specified act or event occurs or

sondition is met {for example, that the donee reach the ape of 25),
and such act or event has not occurred or the condition has not bteen

met; or (2} the creating instrument provides that an exercise of the

power is effective, (for exsmple, the appointive property is distribut-

able pursuant to an exercise of the powver) only after a specified act
or event occurs or condition is met, and such act or eveni has not

occurred or the condition has not been met. Examples of a power that is
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Memo 68-108
EXHIBIT II
§ 1381.3

Section 1361.3. "Testamentary" and "presently exercisable" powers

of gpointment

1381.3. {a) ‘A power of appointment is “testamentary" if it
is exercfsable only by a will.

n

(b) A power of appointment is presently exercisable" at
the ti_.me in question to the extent that the donee ecan irrevocably

appoint an interest in the appointive property.

Comment . Section 1381. 3 differentiates among powers of appointment
by focusing upon the time at which the power may be effectively exercised.
It defines "teatamntary" and "presently exercisable” powers. Note that
a pmr of appointment that can be exercised by inter vivos instrment
as well as by will is not one that can be exercised "only by a vill" and
hence is not a testamentary power.

A power may be neither "testamentary” nor "presently exercisable.”

A power is not "presently exercisable" :l.f it is "postponed.f' A pover is
"post&gcned" ff: (1_) The creating instrument provides that the power

nay be exercised only after a specified met or event occurs or conditiom

is met (for example, that the donee reach the age of 25), ‘and such act
or event haa not occurred or the condition hss not been met; or (2) the

creating instrument provides that an m:ercise of the power is revocable

until 8 specified. act or event occurs or condition is met, and. such act
or event ha,s not occurred or the condition ha.a not been met. An example
of a power that is "postponed" is: The creating instrument provides that a

wife!s power of appointment over certain pro;berty held in trust by a
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bank is exercisable "only by a written instrument other than a will
on file with the trustee at the death of my wife" and, to insure that
the wife retains unlimited discretion throughout her lifetime, the
creating inetrument further provides that sny instrument of appocintment
shall be revocable during the donee's lifetime. Although the wife has
filed & written instrument with the trustee designating the appointees,
she is still alive. When the term "power not presently exercisable"
1s used in this title, it ineludes both testamentary powers Vand povers
that are otherwise postponed. |

Section 1381.3 follows tﬁe common lew embodied in the Restatement
of Property Section 321. For comparable sections in other recently
enscted statutes, see Mich. Stat. Am. § 26.155(102)(1)(Supp. 1967);

N.Y. Estates, Powers and Trusts Law § 10-3.3 (1967).




Section 1350.3. General power

1390.3. (&} To the exteat tiat the properiy cunced by the
donee is inadeguate to satisly tie claine of his creditors or
the creditors of his estate and the eupensesz of the aliministra-~
tion of his estate, property subjeci to a general pover of
appointment that is presenlly exercisable is subject o such
clains to the same extent that it would be subject Lo such
clains if the propsriy were owned by the donee.

(v} Upon the desth cf the Gonee, subdlvision {a} applies to:

{1) A general tesimmentary pover of appointmenc.

(2) A general power of appoiniment the exercise of which

can take effect only upon tne death of the donee,

{¢) This section applies whether or not the nover of appoint-

meni has been exercissd.

Coment. Section 13%0.3 states the rule with respect wo ihe

gvailability of property sublest to a joneral power of appointment to
satisfy the debts of the donee. It is intended to make appointive
property available to satisly creditors’ cleims when the dones has the
equivalent of full ownership of the property. Sce Comment to Section 1361.2.

badivision (a) provides that the creditors of a donee possessing
a pover of appointment that is both gensrsl and nresently exercisable
c&n resc. tie sppointive property for the satisfaction of Luhelr claims.
However, these ecreditors must first exbhaust the remainder of the donee's
assets before rescriing to the appointive property. Sublect Tto iais
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e | § 1390.3

limitation, if the property has been appointed by an inter vivos
instruosent, the property is liable to tie same extent thal the donee'’s
owned property would be liable. Thus, it would be lieble if, had it
been the donee's owned property, the transfer could have been subjected
to the rules fela‘ting to fraudulent conveyances. See Restatement of
Praperty § 330 {1940).

Subdivision (b} provides that the same rule applies to property
which is covered by a general testamentary power (or the equivalent)
whleh has, in effact, became presently cxercisable because of the

. death of ihe donee., In such case, the appointive assets lLave come
under the power of dispositicm by the delior donee and hence are

treated the same as other assets of the decedent. Paragrepa (2) of

subdivision (b} iz not strictly necessary since the pover of appoint- -
nent‘there descrided bscomes "presently exercisable" upon the death
of the donee. Nevertheless, to make this clear, the paragraph has been
included in subdivision {b).

Subdivigion (o) provides that the rights of creditors are not
dependent upon the exercise of the power. Unlike the coumon law
rule, which requires the exercise of the power, the mere existence of
the power is the operative fact essential to the right of creditors. In
addition, it does not retter vhat the interest ¢f the donee is in the
property; the properiy avallsble to creditors can be either a present
or A& fuoture interest.




