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# 63 11/18/68
Seecnd Supplement to Memorendum 68-107_

Subjects Study 63 - Evidence Code (Psychotherapist-Patient Privilege)

"Attached are additional letters received sinee distribution of the
Pirst Supplement to Memorandum 68-107.

Exhibit I i3 a letter from Justiee John B, Molinari stating: "I am
in favor of the reecmmendation since I believe that 1f the subject
privilege is to be meaningful, it should be extended to the disciplines
ineluded in the reecmmendation.” Justice Molinari served as the Chairman
of the Speeial Subccmmitiee of the Judielel Council on the Evidenes Code
vwhen the ecde was being drafted.

Exhibit II is & letter from Dr. Arthur M. Bodin, Training and
Equeation Direetor, Mental Resesrch Institute, Falo Alto, He states he
aprroves the general direetion and intent of the Commimssion's tentative
recommendation. However, he raiges & number of matiers in the psyehbos
therapist~patient privilege thst he believes should be clarified. Ee 1s
working with Professcr Aidan Gough of the University of Sants (lara School
of Law on a law review srticle dealing with these matters. Please resd
his letter for the various matters he suggests be dealt with in the
recommendation to the 1969 Legislature. The staff recommends against
dealing with any of these matters in the reccmpendation to the 1969 Lagis-
iature. We believe that the matters raised in his letter should be studied
by the Commission when time permits after the law review article bas teen
published., We do not believe that the problems he raises will be easy to
solve and any sclutions will certainly require considerabls revisw by
interested persons and organizations. Accordingly, the staff guggests
that Dr. Bodin's letter be the subject of further study after the

raview article he is preparing bas been pu]:).ished.
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Exhibit III is s letter from s Deputy Distriet Attorney in
San Mateo County., He questions whether studies, tests, and other
meteriels assembled by sehocl psychologists mey be withheld from
varents and echool administrators as well as everyone elsg. "You
mey wish to consider some elarification of the rules relating to
minors in schools and perhaps also ocutside of schools.” This matter
is dealt with in Evidence Code Section 1013:
1013. As used in this artiele, "holder of the privilege"
means:
5&) The patient when he has no guardian or econservater.
b) A guardian or conservetor of the patient when the
patient has a guardisn or coneervator.
{¢) The personal representastive of the patient 1f the
patient 18 dead.
Section 1013 might be amended to make a provision for the minor
who bas & living parent or perents by adding a subdivision (d) to

read:
(ag The mother or father of the patient if the patient is
under 14 years of age. '

The staff does not recommend that any change be made in Section

1013.

Exhibit III also notes the enactment of Section 10901 of the
Education Code which greatly restricts the tests that may be given by
psychologlsts 1n schools without the written consent of the parent or
guardian., We do not aee how the enactment of this section affecte the
privilege.

Exhibit IV suggests that the tentative recommendation deal with
the problem of confidentiality of the offlciail agency records of, for
example, & child-pleeing agency which is licensed by the State Departe
ment of Soclal Welfare. The staff does not consider this to be s
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matter properly within the scope of the tentative recommendation. The
solution, if s problem does exist, is for the interested persons to
obtain enactment of a statute making such records confidential. Many
such statutes exigt meking particular records confidential.

In eddition to the letters attached, we #lsc recelived a q.atter from

Jane Taylor Goraj, Palo Alte, indieating approval of the tentative

recommendation.

Recpectfuily subnitted,

John H. DeMoully
Executive Becretary
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STATE OF CALIFORNIA

Court of Appen
- STATE BUILDING-CIVIC CENTER
SAN FRANCISCO

November 15, 1968

Mr. John H. DeMoully

Executive Secretary

California Law Ravision Cogmission
School of Law

Stanford University

Stanford, California 94305

Dear John:

1 am sorry that I could not answer your communicatcion
ding the tentative recommendation of the Commission re-
lating to the psychotherapist~patient privilege under the
Evidence Code until today. I am in favor of the reccumenda-
tion since I believe that if the subject privilege is to be
meaningful, it should be extended to the disciplines inciusgded
in the recoomandation.

With kindest personal regards, I am

Sincerely,

R 4
A
_/,‘

JOHM 8. MOLINARI
JRM: fs

JOHN B. MOLINARI
FPRESIDING JUSTICE
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2nd Supnl Memo 68107 EXHIBIT II

C el MENTAL R INS
C ESEARCH INSTITUTE

daleficiad Rood, Pala Altn, Colifarnia 94301

Telephore 1415 371-30%3

Kovember 11, 1968

California Law Revision Commission
School of Law

Stanford Imiversity

Stanford, Californis 94305

Gentlemen:

1 am writing to applaud the general direction and intent of your commission's
"Tentative Recomeendation Relating to the Evidence Code, Kumber 55-—the Peycho—
therapist-Patient Privilege." In addition, I wish to make some observations
and suggestions about what appear to me to be loopholes.

It might be pertinent first to give some of the background of my interest in

this matter. Iun connection with chairing the Study Group on Marriage and

Divorce of the California State Psychological Association and the Legislative Affairs

(:: Committee of the South Bay Society of Clinical Paychologists, I have been carry-
ing on & continuous dialogue with Professor Aidan Gough of the University of

Santa Clara School of Law since his service on the Governor's Commission on.

Marriage and the Family. Our focus has been on the joint concerns of psyche-

therapists and the law, and we are currently working on an article for a law

review on "Conjoint Therapies and the Law."

The main thrusts of the bill appear to be in the directiom of extending the
psychotherapist-patient privilege to cover a broader spectrum of therapies dome
by 8 wider range of professionals. With regard to the former goal, however, the
apparent inteat may fall shert of the mark unless the language of the ultimate
bill specifically includes a nmumber of conjoint therapies. These include the
following: (1) amily therapy, (2) amily omseling, (3) marital therapy, (4)
couple therapy (premarital and other unmarried couples), (5) divorce therapy or
counseling, (6) marriage counseling, {(7) multiple family therapy, (8) couples
group therapy, and (9) vetwork therapy (with extended family systems plus relevant
boarders, friends, teachers, etc.). With the possible exception of couples group
therapy, these conjoint therapies are not usually what therapists comnstrue dy the
phrase "group therapy.” Therefore, some explicit inclusion of all of these terms
should probably be made in the bill itself. This could be dome in at least two
ways: either by including the whole foregoing list of conjoint therapies right
along with the phrase “group therapy,”" or by ipserting a sentence to define "group
therapy” as including each of the conjoint tharapy varieties listed. '

A pecond point unclear in the present draft concerns the common situation in which
the format of family therapy imcludes individual as well as conjoint sessions on

{:: some alternating or comcurvent basis. Does the wife's privilege extend to disclosures
made by husband in hls individual sessions butr within the contaxt of the total

family therapy program? This question is made still more difficult by the fact

that not all therapists who use such a combined format would define the individual
gesaions as part of the family therapy program. This being the case, would a

written statement signed by the therapist and the family members have any legal
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standing in establishing whether any individual sessions are components of the
family therapy rather than separate program(s)?

‘A third point unclear in the present draft concerns a relatively rare circumstance

which could nevertheless cause considerable confusion in those cases in which it
occura. More specifically, a family therapist may occasionally have some communi-
cation by telephone or letter with a femily member who will not participate to the
extent of appearing in the office. Such commupication may even take the form of
one or more telephone convarsations conducted with the knowledge of all parties
doring the actual therapy session(s). Does the party on the other end of the
telephone have the psychotherapist-patient privilege by virtue of contributing to
the process of therapy, not withstanding his reluctant and peripheral manmer of
participation and the fact that his physical absence attests to his refusal to

be defined as a patient by dint of being "ip therapy?" ‘

There is a far more common variant of the dilemma just described., Specifically,
one or more family members who are actually present and participating in the
office sessions-~at least in one or wore home visit sessions--may be doing so
with the reservation that they are there only for some other family member. This
reservation is sometimes a private feeling, not made explicit to anyone else.

A fourth area not sufficiently covered in the present draft is the unidirection-
aliry of the psychotherapist-patient privilege. The lawyer-client relationship

is not constrained by one-way privilege. There is a very cogent reason why this
precedent for mutusl privilege should be extended to include peychotherapists.
Namely, the techniques of peychotherapy today often include the therapist's meking
some explicit use of his owvm persomal background or current situation is the dis-
cussion. He may volunteer some personal story or feeling, or give am authentic
response to a direct question, and such questions are particularly likely to arise
in the context of fawily therspy with uninhibited childrem participating. The
therapist's own seli-disclosures will in all probability be taken as exemplifying
his attitudes toward opemness on the part of the family members he is treating.

He must therefore bear in mind that his own responses may constitute a model for
those he is treating. Within this framework he must weigh the relative costs and
gains of his example with regard to twe conflicting values: personal privacy on
the one hand, and interpereocnal openness on the other. Since the interests of

his patiants may sometimes be served best by his electing to be open about him-
self, it is in the public interest to extend to the therapist, as well as the
patient, the protection of privilege.

By calling attention to some potential loopholes and other problems in need of
resolution, I hope these comments prove helpful to your committee. The draft im-
presses me as excellent in its purposes, and I hope you will find ways to incorp-

orate the ideas presented here, perhaps by tightening some sections through increased

specificity dodinclusiveness in listing who is covered, under what circumstances |
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and for what.

Arthur M. Bodin, Ph.D,
Tralning and Education Director
Mental Research Institute

President~Elect :
Agsociation of Family Theraplsts

AMB/ £
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Gentl
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In “eviwwing ¥ouy ﬂr@pazei revislion of Sections
1010-102¢ of the Evidence Code, 1t has occurred to me that
several comments might n? appropriate,

On sav vo PRl oce asiohs the writer has met with groups
of school psychologiszts to dlscuss the legal nature of the
material prepared in- the course of thelr duties. They have
frequently urgaa that they should be able to make thelr studies,
tests, reports and other mat&riaiﬁ canfidential I have at
times been disturbed at thelr contentions that the tests given
should be privileged in ihe ﬂenﬁc that they should be able to
withhold them from paﬂmzts and school administrators as well
as everyone eise, I have atated my. opinion that the privilege
is that of the patient, not the doctor or psychologist, and
that 1f the pao uleh* A2 a winoy tnc-vr*V1leg& must be exercised
by the parent or gaardian; L-;hPy seen unwilling to accept
thls interpretation of the law as & pragtical solution of
thelr probicms. You may wish to conslder some clarification
of the rules relating to minors in schesls and perhaps also
outside of =chools. '

Yol shou so ¢consider the possible erffect on your
revisions cf the v f? snacted Secticn 10601 of the Educa-
tion Code {Chapter 795, 19568} which greatly restricts the
teste that may be glver by paychclogists in schools without
the wrlitten consent of the parent or guardisn. It would

seem that the legislative intent is clear that the privilege
should not be so strong as to encourage a failure to reveal
such tests ané ths results to parents or guardians of pupils.

Very truly yours,

KEITE C. SORENSON
District Attorney

/-;?,.«, C S e I /f.‘:,:of;;‘.»r. e o
HEG : MK By
Howard E. Gawthrop

Deputy




EYHIBT? IV
CATHOLIC CHARITIES
OF THE ARCHDIOCESE OF SAN FRANCISCO
1425 MISSIOH STREET » SAN FRANCISCO. CALIFORMIA W10 « 2638800
November 14, 1968 |

Californis Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Gentl&nen:

We received your tentat;ve reconmendatian regard1ng the Evidence
Code on the psychotherapist-patient privilege. I realize that :
this is past the deadline which was established for the submission
of comments regerding this, but T am wr1t1ng to you anyway in the
hope that our thinking may be 1ncorpurated in future revis:ons of

this proposal.

What we are basically requesting you to cons1der is the natter of
the records of licensed social agencies. The proposal that. you
make refers only to individual practitioners, but makes no refer-
_ence to the official agency records of, for exampls a child-placing
agency which is licensed by the State Department of Social Welfare..
The law recognizes such agencies in the specific exemption that is By
granted in the Marriage and Pamily Counselor Law and the Clinical
Social Worker Law, indicating that personnel of such agencies are
exempt from the necessity of having such licenses. Many personnel
will have them, but the law seems to accept ‘that the license granted
to the agency provides sufficient protection te the public. It
seems to us that ail of the arguments which apply to the nece551ty
of the psychotherapist having the protection of law on the .
confidential nature of the meterial in their records apply equally
to the material in licensed agency records.

We hope that you will give this matter your considezat;on in future
discussions of this change 1n the law With every best wish, I am

Sincereiy yours,

' V24 a?" |

v ry Revarend Hsgx anes B, Flynn
) General Director :

JéF:me
MGST BEVEREND JOSEPH 1. McGUCHEN. B.1.D.
Archbiskop of ¥on Froncisco
B Rev, Magr, James M. NMurroy, NAW. - : : o © Wery Rev. Magr. Timethy E- OFelon. MW,
Very Rev, Magr, komes B Plynu, ACS.W, Rov. foba P. MeCorthy, MS.W.

Guwnlmamr Aasiadcat Director
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