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Second Supplement to Memorandum 68-107 

Subject. Study 63 - Evidence Code (Psychotherapist-Patient Privilege) 

'Atteohed are additionsJ. letters received since distribution of the 

First Supplement to Memorandum 68-l07. 

Exhibit I is a letter frOlll Justice John B. Molinari statinsl "I am 

in favor of the recommendation since I believe tbat if the subject 

privilege is to be mellllf.ngf'ul., it should be extended to the discipl.ines 

included in the recommendation." Justice Mol:Lnar1 served as the Cbabman 

of the Spee1al Subcaamittee of the Judioial CouncU on tbe Evidelloe Code 

when the code vas beins drafted. 

Exhibit II is a letter from Dr. Arthur M. Bodin, Tre1!l1ns and 

Education Direetor, Mental Research Institute, Palo Alto. He states be 

approves the general direction and intent of tbe Comm1Is1on t a tentative 

recgmrnends:t1on. However, be railss " Iloumber Of matters in tbe pqcbo. 

therap1at"patient privilege tbat be bel.1eves should be clarified. He is 

workiDg with Protessor Al4an Gough at the University of Santa Clara School 

of Law on a law review article dealins with these me.tterl. Flease read 

his letter for the vuious matters be suggests be dealt with in the 

recommendation to the 1969 Legislature. The start recommends against 

deal1D6 with lIllY ot these matters in the recOIIIIIIend&tion to the 1969 LagiB­

lature. We believe that the mattere raised in his letter ahoul.d be studied 

by the Caamission when time permits after the law review article bas been 

pubUshed. We do not believe tbat the problems he raises will be easy to 

solve and lIllY solutions will certainly require considerable review by 

interested persODS and organiq.tions. Accordingly, the statt suggests 

that Dr. Bodin's letter be the subject of further study after the 

review article he is prepe.rins has been published. , 
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EXhibit III is a letter from a Deputy District Attorney in 

San Mateo County. He questions whether studies, tests, and other 

materials assembled by schoel psychologists ~ be withheld from 

parents and school administrators as well as everyone elee. "You 

may Wish to consider some clarification of the rules relating to 

minors in schools and perhaps also outside of schools." This matter 

is dealt with in Evidence Code Section 1013: 

1013. As used in this article, "holder of the privilege" 
means: 

(a) The patient when he has no guardian or conservator. 
(b) A guardian or conservator of' the patient when the 

patient has a guardian or conservator. 
(c) The personal representative of' the patient if' the 

patient is dead. 

Section 1013 might be amended to make a provision for the minor 

who has a living parent or parents by adding a subdivision (d) to 

read: 

Cd The mother or father of' the atient if the tient 1. 
under 1 years of !Se. 

The staff does not recommend that any change be made in Section 

1013. 

Exhibit III also notes the enactment of Section 10901 ~ the 

Education Code which greatly restricts the tests that ~ be given by 

psychologists in schools without the written consent of the parent or 

guardian. We do not see how the enactment of this section affects the 

privilege. 

EXhibit IV suggests that the tentative recommendation deal With 

the problem of' confidentiality of the official agency records of', tor 

example, a child-plaoing agency which is licensed by the State Depsrt-

ment of Social Welf'are. The staff does not consider this to be a 
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matter properly within the scope of the tentative recommendation. The 

solution, if a problem does exist, is for the interested persons to 

obtain enactment of a statute making such records confidential. Many 

such statutes exist making particular records confidential. 

In addition to the letters attached, we also received & letter from 

Jane Ta¥lor Goraj, Palo Alto, indicating approval of the tentative 

recommllndation • 
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Recpectfully submitted, 

John H. DeMoully 
Executive Secretary 
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. 2nd Sapp. ilitmo 68-107 
II'fRST OfSTftlCT 
tHV'810N ONE 

JOHN B. MOLINAR' 
PAE&IDJHG .JUSTICE. 

STATE OF CALIFORNIA 

STA,.E 8UIU)lNG-CnIlC C£NT.tR 

SAN FRANCISCO 

November 15. 1968 

Hr. John H. DeMoully 
Executive Secretary 
califonia Law levision C ...... 1.81on 
School of Law 
Stanford Uaiversity 
Stasiford.'Cal1fornia 94305 

Dear John: 

1 _ .orry that 1 could not answer your cOIIIIun1catiOll 
regarding the tentative recOGIIII8Ddation of the Connieaion re· 
latJ.D& to the paycbotherap1at-pat1ent prlvUap IIlI.Ur t1Ie 
BvideDce Code until today. I am in favor of the rec~· 
tioD since 1 believe that if the .ubject privilege is to be 
_aa ..... ful, it aboilld be extended to the dtsc~iQ.u1DC1~ 
ia the reca.eodation. 

JlI(:f. 

With ld.ndest personal regarda. I _ 

Sincerely, 
:rl I 

. / -.J 
...-\.,. ' . 

/. 



I 
L 

c 

c 

c 

, 

2m. Suppl Ihlno 68-101 

MENTAL RESEARCHIN&TITUTE 

November 11, 1968 

California Law Revision Coamission 
School of Law 
Stanford University 
Stanford, California 94305 

Gentlemen: 

I am writing to applaud the general direction and intent of your coamission's 
"Tentative Ilec_ndation :Relating to the EvidenCe Code, NUllber 55-the Psycho­
therapist-Patient Privilege," In addition, I Wish to make soae observations 
and suggestions about what appear to me to be loopholes, 

It might be pertinent first to give 80me of the background of ., interest in 
this satter. In connection with chairing the study Group on Marriage and 
Divorce of the california State Psychologiesl Association and the Legislative Affairs 
Condttee of the South Bay Society of Clinical Psychologists, I heve been can;y-
ing on a continuous dialogue with Professor AUan Gouah of the Ull1versity of 
Santa Clara School of Law since bis service on the Governor's eo..1esion 00· 

Marriage and the Pllllily. Our focus has been ott the joint CODCerD8 of psycho­
therapists eel tbe law, and we are currently working on an article for a law 
review on "Conjoint Therapies aud the Law." 

The main thrusts of the bill appear to be in the direction of extending the 
psychotherapist-patlent privilege to cover a broader Sp8CtTUII of therapies done 
by a wider ranae of professionals. With regard to the fOrJISr goal, however, the 
apparent inuot lIIBY fall short of the 1I8rk unless the language of the ult1aate 
bill specifically includes a number of conjoint therapies. These include the 
following: (1) eatly therapy. (2) amilyounseling, (3) marital therapy. (4) 
couple therapy (premarital and other uumarried couples), (5) divorce therapy or 
cOUllSel1na. (6) .. rriage COUDBelina. (7) mulUple family therapy, (8) couples 
group therapy, and (9) network therapy (with extended fllllily syatems plus relevant 
boarders, friends, teachers, etc.). With the possible exceptiOD of couples group 
therapy, these conjoint therapies are not ususlly what therapists construe by the 
phrase "group therapy." Therefore, some expl~cit inclu8ion of all of these teraa 
should probably be made in the bill itself. nlis could be done in at least two 
ways: either by including the whole foregOing list of conjoint therapies right 
along with the phrase "group therapy." or by illSerting a sentence to defiDe "group 
therapy" as including each of the conjoint therapy varieties listed. 

A second point unclear in the present draft concerns the ~ situatiOD in which 
the format of faaily therapy includes individ\1&l as well as conjoint se.sione on 
S()lllll altemating or concurrent basis. Does the wife's privilege exteucl to disclosures 
lIIIIde by husband in his individual seasiollS but within the CODte¥t of tbe total 
family therapy program? This question ia made still lIore difficult by the fact 
that not sll therapists who uae such a combined format would define the individual 
s •• aione .. put of the f..tly therapy progr.. TId. being the _, would a 
written statellSUt signed by the therapist and the f..tly ...... rs IIaft IIAY 1eaal 



• 

c 

c 

c 

-
Page 2 

California Law Revision Cammis.ion 

standing in establishing wbether aay individual seas ions sre components of the 
fsaily therapy rather than separate program(s)? 

A third point unclear in the present draft cODcerns a relatively rare circumstance 
which could nevertheless caus. considerable confusion in those cuu in which it 
occurs. More specifically, a f&1ll1ly th.rapiar 1I8y occasionally have some c~mi­
cation by telephone or letter with a family ~er who will not participate to the 
extent of appeariD& ill the office. Such c_'infcation may even take the fora of 
one or more telephone comreraatiODs c0n4ucted with tbe lmowledge of ell parties 
durine the actual therapy session(s). Does the party on the other end of tbe 
telephone have the psychotherapist-patient privilege by virtue of contdbuting to 
the process of therapy, not withstanding bis reluctant and peripheral aanner of 
participetion and the fact thet his physical absence attests to his refusal to 
be defined as a paUent by dint of being "in tberapy?" 

There 18 a far lior. c_ variant of tbe d11_ juat described. SpeCifically, 
one or aor. family meBbers who are actually present and participating in tbe . 
office sesaiona--at least in one or more bome visit se •• ioos-.... y b. dOing.so 
with the r •• erv.tion that tbey are there only for some other fsaily .ember. Th1a 
reaervation is sOlH:tilles a private feeling, not lII&de explicit to anyone else. 

A fourth area not sufficiently covered in the present draft is the unidirection­
al1ey of the psycbotherapist-patient privilege. The lawyer-client relationship 
is not constrained by one-way privilege. There is a very cogent reallon why this 
precedent for.mutual privilege should be extended to include psychotherapists. 
X ... ly, the techniques of psychotherapy today often include the therapist's making 
sOlIe explicit Wle of bis own personal background or current situation in the dis­
cuallion. Be..,. volUJ1teer some personal story or feeling, or give an autbentic 
response to a direct question, and such questions are particularly likely to ariae 
in the context of faily therapy with uninhibited children participating. The 
tberapist's own self-di.closures will in ell probability be taken as exemplifying 
bis attitudes toward openne.s on the part of the family members be ia tresting. 
Be _t therefore bear in IIind that his own r6Spoosea may constitute a model for 
thoae he is treating. Within thie framework he must weigh the relative costs and 
gains of bb. 8X1111Ple with regard to two conflicting values: personal privacy OD 

the one band, and interpersonal opemIess on tbe other. Since the interests of 
his patienU may s .. tilllas be served best by bis electilll to be open about him­
self. it is in the public interest to extend to the therapist, as well as the 
patient, the protection of privilege. 

By calling attention to SOlIS potential loopholes and other problems in need of 
resolution, I hope these e~ts prove helpful to your cOlllll1ttee. The draft im­
presaea .. as excellent in ita purposes, and I bope you will find _y. to incorp­
orate the ideas presented here, perhaps by tightening SOlIS sections throuch increased 
spec1fie1ey 4D1l1nclusiveness in listing who is covered, under what circUlllstanees , 

-~ 
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California Law Revision Commission 

and for what. 

Arthur M. Bodin, Ph.D. 
Training and Education Director 
Mantal Research Institute 

President-Elect 
Association of Family Therapists 

AMB/f 
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I'lEITH C. SORENSON, DlSTRICT ATTORNEY 
HALL Of:'" JUSTlCE ANO RECORDS 

COUNTY GOVERNMENT CENTE" 

REDWOOD CITY, CALIFORNiA 9":'06:1 

California Law Eevision Commission 
School of Le~w -' Sta~nfcrd Un:!.versi ty 
StanfQrd~ Ca.llforniB-., 94305 

Oentlemen:-

CHI£.~· CIVlt D •. ,pl.n"f 

A. L.... L"''''POR-r 
C;"I£F tN.o:.p£:crQR 

November 13, 1968 

In revi>:Jwing :youX' proposed revision of Sections 
1010-1026 of the EvidenceCodf." it has occurred to me that 
s€";I'eral comments might be aPPX'()priate. 

On several occasions the wrtter .has met with groups 
of school psychologi~ts to discu.ss the legal nature of the. 
material preparedirithe Cou.rse of their duties. They have 
frequently urged t/ia,t theystlould be able. to make their studies, 
tests, reports and cthE,r materialsconficent1al. I have at 
times been disturbed at their contenUonsthat the tests given 
should be privileged in the sense tnat.they should be able to 
withhold the)l'l frOlllptu"'~r,-ts .andschool administrators as well 
as everyone else .. I t,ave stated l".q o1'in1on that the privilege 
is that of the patient, not the doctor or psychologist, and 
that if the patient1s a m.in~'r the privilege must be exercised 
by the parent or guardian .. 'l'hey seem un~illing to accept 
this interprett.Ltion of the law as a practical solution of 
their problems. You may wish to <;onsider some clarification 
of the ruleD T''Olatlng to minors in schools and perhaps also 
outside of scho()ls < 

You. should a}$o consider the possible effect on your 
reviSions of the recently ·2nac ted Sec tioD 10901 of the Educa­
tion Code (Chapter 795, 1968) which greatly restricts the 
tests that may bE: giveL by psychologists .in schools without 
the writter, consent of the ;arent or guardian. It would 
seem that the legislative intEnt is clear that the privilege 
should not be so strong Eo'; to encourage a failure to reveal 
such tests and the results to parer,ts or guardians of pupils. 

HEG :M'f. 

Very truly YOllrs, 

KEITH C. SORENSON 
Distr1.ct Attorney 
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~A;lIil0IL][C Q C::RllTIE§ 
OF THE ARCHDIOCESE OF SAN' FRANCISCO 

lI25 _11 STBEET • SAIl nAlfCISCO. C.wrOllNLl "103 • __ 

November 14, 1968 

California Law Revision Commission 
SchQOl of Law 
Stanford University 
Stanford, California 94305 

GenUellen: 

We received your tentative recOlllleildati6n regarding the Jividence 
Code on the psychotherapist-patientprlvilege. I realize that 
this is past' the deadline which was es tab Ushed for the subllission 
of c~ts regarding this, but J alii writing toyoil 'anyway in the, 
hope that our thinking lilly be incorporated in future, revisions of 
this proplJsal. 

What we are basically requesting you to consider is the watter of 
the records of licensed social agencies. the proposal that you 
make refers only to individual practitiopers, but makes no refer­
ence to the official agenq records Qf, forexuple a child-placing 
agency which is licensed by the State Ilepattlilent ,of Social Welfare'. 
The law recognizes such agencies in the specific exemptillJl. that is 
granted in. the Marriage and i'allily Counselor Law and the Clinical 
Social Worker Law, indica1;ing'that personnel of such agelicies are 
exupt frOll the necessity of having s\1ch licenses. ManypersolUlel 
will have thell. but the law see. to acc:eptthat the license granted 
to the agency provides. sufficient protection to th.e public:. It 
seas to us that all of the arguments which apply to the necessity 
of the psychotherapist having the protection of law on the 
confidenti,al nature of the IRl!.terial in their records apply equally 
to the aaterial in licensed agency records. 

We hope that you will give this IIlatter your consideration in future 
discUssions of this change in the law. With every best wish, I 811 

JBF:mc 

a, .... 110 ... 1 __ IlL M""",. M.a: .... -v.., .... _. _ .. P1_.I..C.S.W. ---
.... : .:, ,< 
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Sincere,ly yours. 

(2_. __ '1./ ~ 
v~end Msgr;;iaaes B. Flynn 

General Director 

)(Osr BEVEUIIJ) 1_ r. McQOCUII. loU>. 
~oI_I''''''''' ........... 

v..,. .......... --, L 0_ M.II.W. --.... 'oba1'.1IoC .. ...,. x.a.w. ---
".: 


