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Memorandum 68-99

Subject; Study 69 - Powers of Appointment |

Attached are two copies of a revised tentative recommendation relating
to powers of appointment, It incorporates the changes made at the
last meeting and other revisions sugses_tj.ed by Commissioners whe ‘burned
in edited cOples of the previous reccmendatiﬁn. In sddition, it
includes some nonsubstantive staff revisions. We mﬁt approve this
recommendation for printing at the October meeting if we are to
submit it to the 1969 I.eg:l.slature Accordingly,.pleaae zark your
suggested editorial revisions on one copy and return it to the staff
a2t the October meetin_g.

The following are the matters noted for your attention..
Bection 1380.2

The second senten@e was added to this sectlon at the request of
the c::m:l.gyion. V_The ﬁ:st two paragrapha of tha cemnt vere algo
completely revisid to include language adopted at the Beptenber meeting.
Section 1381.3 |

This aéetion was uMm and the Comment was completely mdruﬂed
to make clear the distinotions between "teatamtlry " “pregently
euraluble" and "postponed” poweru Two examples o:t comzonly usad
postpened powers were included to illustrsta and utilt;r a ;roblcm
raised by the B:nkera zegialative Comittee.

Section 1 .J.'

Subdivision (b) was added to this section at the direction of
the ﬁomis-'aion af the last meeting, The second parsgreph of the
Comment was zlso added to explain subdivision (b).




Section 1385.1

This section was revised to cowmbine former Section 1383.1 and Section
13685.1. Subdivision (a)(formerly Section 1383.1) is simply gdopted
without change. Subdivision (b)({formerly subdivision (a) of Seection
1385.1) ie revised in accordance with the decisions of the Commission
at the last meeting, to require compliance by the donee in all cases
with limitations specified in the creating instrument as to the manner,
time, and conditions of the exerciee of a power of appointment. The
sole exception to this rule is set forth in subdivision (c) (formerly
subdivision (b) of Section 1385.1) which permite a power stated to be
exerclsable by an inter vivos instrument to als¢ be exercisable by
will.

Section 1385.3

Subdivieion {b) of Section 1385.3 was revised so that when a
person vhose consent is required becomes incapable of qonsant:l.ng, the
the consent on behelf of such person may be given by his guardian or
conservator. The change was made to avoid a possibie tax tmap that
might occur if & power is converted into a general power by slmply
dispensing with the consent of a person 'begom:l.ng legally incompetent.
Section 1386.2

Section 13686.2 was revised to reflect the Commission's decleion that
a zfesiﬂuary clause should exercise a general power of appeintment
unless the creating instrument requires a specific reference to either
the pover or the creating instrument or the donee manifests an Intent
not to so exercise the power. The Comment, of course, was redrafted

in accordance with this change.
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Seetion 1387.1

At the Commission's direction, this sectionrwas revised to include
the limiting introductory clause "Uniess the creating instrument clearly
manifests a contrary intent." The staff was, however, also directed
to check this inclusion against the Restatement rule. It was
discovered that the Restatement deces not include such a 1im1tatioﬁ,
and the Comments to Section 356 and 357 of the Restatemént point ocut
that such limitations are both inconsistent with the nmature of
a general pover (i.e., that it is equivalent to outright ownership)
and are generally avoldeble by the subterfuge of appointment to the
donee's estate (or the donee himself) and thence appointed subject to
con&:ltiona, lawful restraints, in trust, end so on. The staff
recoomends therefore that the section be restored to its original form
by. striking the introductory clause.

Section 1387.2

The first paragraph of the Comment to Section 1387.2 was revised
and exlianded to discuss the exercise of a special power by the creation
of a special ﬁower in & permissible appoin‘tee.. Special mention mﬁ
made of the fact that a special power is not the equivalent of outright
ownership and that the creation of a2 speclal power will not therefore
satisfy a minitmum share under an imperative power.

Section 1388.2

Subdivision {¢) of Section 1388.2 was revised in accordance with
the decisions of the Commission at the last meeting. Two minor
changes were, however, made in the language adopted. In parsgraph (1)

of subdivieion (c), the phrase "if such person cannot with due diligence
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be found within the state" was substituted for "if the circumstances
gre such that personal service of process could not be made on such
person.” The substitution simply makes explicit the test Intended here.
In subparsgraph (ii) of paragarpﬁ (3) the phrase "or has a place of
tusiness" was deleted. As explained in the Comment, this provision
would have required & check in each county in the state to determine
vhether a release had been delivered to the county recorder since

it 1s alwaye possible that the donee may have had a place of business
in any county in the state.

Left unresolved 1s the problem generally of proving dellvery after
the donee’s death and specificelly the proof of diligent efforts by the
donee to find the person to whom he was to have delivered his release.
One possibllity is to provide for an affidavit by the donee concerning
his efforts. The affidavit could perhaps be recorded and de deemed
presumptive evidence of diligent search in the event a contest
subsequently cccurs. The last paragraph of the Comment to this
Section (page 43) was added to explain the revision of this subdivision.
Section 1389.2

Subdivision (&) and the first paragraph of the Comment to S8ection
1389.2 (pages 45 and 46) have been substantially revised in an attempt
to resolve the probleme of distribution arising where a donee dies
having partially exercised an imperative power. The staff checked
the Reatatement and the statutes of the other states apd found that theyv
did not cover this situation and provided oniy for the aituation where
the donee fails completely to exerclse an imperative power. In this
situvation, the Restatement, the other states, and our tentative
recommendation all provide for equal distribution among the permigsible
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appointees. Where there has been a partial appointment under an
imperative power, the staff feels that this demonstration of the
donee's intent should be honored where possible by giving effect to the
vartial appointment and then dividing the property not appointed equally
among &all the permissible appointees. Where this equal division falls
to satisfy a minimum distribution requirement set by the donor, the
appointees who have received a partial appointment will have to refund
a pro rate portion of their share in an amownt sufficient to

fulfill the minimm distribution. Examples illustrating this solution
to the problem are included in the Comment on page 46.

Section 1389.3

This is & section that disturbed Professor Rebin and perhaps remains
unsatisfactory. Throughout this recommendation & general power of
appointment is treated as being the subsetantial equivalent of out-
right owmership. Nevertheless, here we hedge this principle with
potentially restrictive rules of "capture." It would seem that unless
either the cresting inmstrument or the instrument of eappointment
manifests a contrary intent in all cases where the donee of a general
power makes an ipneffective appointment, he sufficiently manifests an
intent to exercise control over the property, and the property inef-
fectively appointed should pass to the donee or his estate rather than
revert to the donor or the domor's estate for distribution. It should
be noted that by definition the power is a general power and the
appointive property will therefore be included in the donee’s estate for
tax purposes and the problem we are concerned with here is simply that
of distribution.

The rule suggested above could be adopted by revising Section 1389.3

t ad:
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1389.3. {a) Except as provided in subdivision (b), when
the donee of a discretionary power of appointment falls to
appoint the property or releases the entire power, the appointive
property passes to the person or persons named by the donor as
takers in default or, if there are none, reverts to the donor.

(b) Unless either the creating instrument or the instrument
of appointment manifests a contrary intent, when the donee of a
general power of appointment makes an ineffective appointment, in
whole or in part, the appointive property not effectlvely
appointed, passes to the donee or his estate.
If the revision above is adopted the Comment to this section would,
of course, also be redrafted.

Section 1390.3

In accordance with the decisicn at the last mecting, this
gsectlon has been redrafted to reguire other assets of the donee to
be resorted to by creditors before the sppointive properiy is
reacied, No attempt, however, has been made to exclviéce ihe two basic
kinis of powers excepted under the tax law. These are: (1) a
pover exerclsable only with the consent of an adversc payiy or the
creaior and (2) a power exercelsable subject to an ascertainable
standéard. In both these situations, the donee may laclk Lhe sub-
staniial equivalent of full ownership, but Secticn 13S0.3 makes
the appointive property svailable to creditora.

Section 139L.1

This gection and the Comment <herto has been revised in
accordance with the decisions made at the last meeting.

Seciion 1392.1

The Commission at the last meeting directed the staff to
redralt this section to provide in emsence that an exercise of a
pover of appointment be revocable until title to the appointive

property has passed or until the property has become distributable.
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This was done and the section and Comment implementing this
directive is attached hereto as Exhibit 1.

However, in checking back into the Restatement and the statutes
of the other states, it was learned that the rule presently provided
in Bection 1392.1 is vniversal. The principle behind the rule is
that a transfer of property should be irrevocable unless the powver
to revoke is expressly reserved, As applied to the exercise of a
power of appointment, it seems to be assumed that "exercise" means
"effective exercise.” For exemple, a donee's will exercising a power
of appointment is not effective until the donee's death. Similarly
an exercise to take effect at death 1s revocable until death. The
.Cnmment to Section 1392.1 was completely revised to reflect this
analysis and the staff feels that this will be adequate without

changin: the Sectilon.
Respectfully submitted,

Jack Horton
Junior Counsel




Memorandwm 68-99

EXHIBIT 1

1392.1. {a) Unless the power to revcke is reserved in the
instrument creating the power or exists pursuant to Civil Code
Section 2280, the creation of a power of appointment is irrevocable.

{(b) Unless made expresaly irrevocable by the creating
instrument or the instrument of exercise, en exercise of a power
of appointment is revocable so long as the title to the appoint-
ive property hes not passed or the appointive property has become
distributeble pursuant to such appointment.

(c) Unless the power to revcoke is reserved in the instrument
releasing the power, a release of a power of appointument is

irrevocable,

Coumment. Under subdivision (a) of Section 1392.1, the creation of
a power of appointment is irrevoceble unless the power to revoke is
reserved in the instrument creating the power or unless the power is
created in comnection with a trust made revccablé under Civil Code
Section 2260. In the latter case, Lo avold confliet between this
section and Section 2280, a power of appointment is revocable to the
same extent that the trust in comnection with which it iz created is
revocable,

Under subdivision (b), an exercise of a power of appointment is
revocable so lomg as title to the sppointive property has not passed
of the appointive property has not become distributable, unless the
creating instrument or instrument of exercise provides otherwise. This

subdivision embodies a policy that the donee should be permitted to
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modify or revoke an exercise of the power so long as the appointive
asgets have not been affectively transferred.

Under subdivision (c}, the release of a power of appointment is
irrevocavle, unless the power to revoke is reserved in the Instrument

of release. The procedure necessary to effect a release is provided

in Section 1388.2.
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NOTE
This recommendation includes an explanatory Comment to each
nection of the recommended legislation. The Comments are written
a8 if the legislation were snaeted. They are cast in this form
because their primary purpose is to undertake to explain the law
an it would exist (if enacted) to those who will have occasion to
use it after it iz in effect.




[Letter of Transmittal on Letterhead]

October 21, 1968

To His Excellency, Ronald Reagan
Governor of California and
The Legislature of Californis

The California Law Revision Commission was directed by Resolution
Chapter 130 of the Statutes of 1965 to make a study relating to powers
of appointment.

The Commission herewith submits its recommendation and a study
relating to this subject. The study was prepared by Professor Richard
R. Powell of the Hastings College of the Law. Only the recommendation

(as distinguished fram the study) is expressive of Commission intent.

Respectfully submitted,

Sho Bato
Chairman
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TENTATIVE
RECOMMENDATION OF TEE CALIFORNIA
LaW REVISION COMMISSION

relatigg to

POWERS OF APPOINTMENT
BACKGROUND

Powers of appointment have been aptly described as one of the
most useful and versatile devices available in estate planning. A
power of appointment 1s & power conferred by the owner of property
(the "donor") upon another person {the “donee™) to designate the
persons ("appointees") who will receive the property at some time
in the future. Although such powers can be created as to legal (or
"nontrust®) interests in property, the present day use of powers is
normally incident to inter vivos or testamentary trusts. In the
typical situation, the creator of the trust transfers property in
trust for the benefit of a desigrated person during his lifetime
with a provision that, upon the death of the life beneficiary, the

remaining property shall be distributed in accordance with an “sppolnt-

ment" made by the beneficiary or, occasionally, by the trustee or
another person.

The most commnon use of powers today is in connection with the
so=called "marital deduction trust." Under this arrangement, the
sband leaves his wife a sufficlent portion of his estate to ob-

tain full benefit of the marital deduction. 5She is given a life interest

in such portion together with an unrestristed pover to appoint tbe remainder,




with a further provision in case ghe does not exerelsc the powers:

The transfer takes advantage of the marital deduction and yet, where
the power of appointment may be exercised only by will, insures that
the property will be kept intact during the wife's lifetime. If, on
the other hand, the husband does not want to permit the wife to appoint
the property to herself or her estate, he may give her a life estate
with a power to appoint among only a small group of persons such as
their children. In this case, the transfer is not eligible for the
marital deduction tut the sco-called "second tax" is avolded; the
property is not subject to an estate tax at the wife's death, At the
same time, the lusband hes been able to direct the future disposition
of the property; it must be kept intact during the wife's lifetime

and, at her death, her right to dispose of the property ls restricted
1o the appointees designated by the husband. The latter device may
also be used to avold the "second tax" when the spegial pouver 1s glven
to soneone other than the domor's wife: Where, for exarple, the denor
glves a specinl power of appointment to his son or daughter, he
achieves substantial tax saving in the donee's estate and control

over the ultimate distribution of the appointive property.

Apart from thelr usefulnese in minimizing death taxes, powers
make possible a flexibility of disposition that can be achieved in no
other way. When a hushand leaves his property in trust for the bene-
fit of his wife during her lifetime and, upon ber death, to such of
his children and in such proportions as his wife zay appoint, he

makes it possible for the ultimate distribution to be made in

acoordance with ehanges that occur between the time of

his death and the time of his wife's deaths He has
-




itimited the benefits of his property to the objects of his bounty, but
he has also permitted future distributions of principal and incame %o
take account of changes in the needs of beneficiaries which he could
not possidly have foreseen., Births, deaths, financial successes and
failures, varying-capacities of individuals, and fluctuations in
income and property values can all be taken into account. Moreover,
the limitations imposed by the donor on the manner of exercising the
power and the persons to whom appointments can be made give him cone-
trol of the property after he has transferred it. He can make the
power exercisable during the lifetime of the donee (a power that is
"presently exercisable" or one that is "postponed" until a stated
event during the lifetime of the donee), or he can make the ﬁower
exercisable only by will ("testamentary power"). He may permit the
donee to appoint only among a2 specified group of persons, such as
his children ("speclal power"), or he may create a broad power per-
mitting the donee to appoint fo herself, her estate, or her credi.
tors ("general power").

Deapite the many advantages of powers of appointment, uncertainties
exigt as to their velidity and interpretaiion under Californie law. It
was not until 1935 that an appellate court held that the common law of

1l
powers cobtainsg in this state. This decision was helpful in assuring lawyers

1. Estate of Stoan, 7 Cal. App.2d 319, 46 Pp.2d 1007 (1935).

In 1872, California adopted, as part of the Civil Code, an
elaborate statute relating to powers of eppointment. The com-
plexity of that statute and ceriain ill-considered provisions
that it contained, in eddition to the gereral unfamillarity with
povers of appointment prevalent at that time, caused the Legis-
lature, in 187k, to repeal the entire statute.
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that powers of appointment are valid devices and are governed by the

evolving law declared in judicial decisions. Nevertheless, the law

of powers remaine in a state of arrested development for want of a

sufficlent body of authoritative case law to resolve the significant iesues.
The uncertainty as to the non-tax consequences of powers.may have caused
some estate planners to be. hesitant ino using powers and has sometimes made it
necessayy for lawyerd and judges to investigate large numbers of cases, |
often from other Jurisdictions, before drafting an inetrument with a

power or declding s question in litigation.

RECOMMENDATIONS

The Commission recommends that California adcpt a statute
stating the more important riles governing powers of appoint-
ment and providing that the common law rules relating to
powera of appointment ere sppliceble unlese pedified by statute.
New York, Minnesota, Wisconsin, and Michigan have recently enacted
similar statutes. The enactment of such a statute in California would
be of significant value in clarifying the law of powers amd “creating
confidence in their use. Although the statute generally should follow
common law rules, a few significant departures from the common law
rule or existing California law are recommended;

l. Distinction between "general" and "specisl”powers. "General"

and "special" powers should be defined o as to conform to the defini-
tiong of "general" and "limited" powers found in the atate lnheritance

tax law and the definition of "general power" in the Federal estate




tax law. This approach would acccrd with the general professional
usage of the terms and would base the distinction upon the egulvelency
of ownership in the donee of the general power, rather than upon the
number of permissible sppointees. This distinction, however cast, is
important primarily in regard to the rights of creditors and the rule
sgainst perpetulties.

2, Ixercise of general power of appointment by residuary clause

in donee's will, In Estate of Carter, 47 Cal.2d 200, 302 P.2d 301

(1956), the Supreme Court interpreted Probate Code Section 125 to
require a holding thet a residuary clause in a will, which did not
mention the testator-donee's general testamentary power, exercised the
power despite the ciearly proveble intent of the donee not to exercise
the power. Under the Carter rule, the donee of s power may, through
the unintended exercise of the power, cause disadvantageous--and
possibly disastercus--tax comsequences for his estate, See California
Will Drafting § 7.11 {Cal. Cont. Ed. Bar 1965). The rule may also
result in the passing of the appointive property to residuary legaiees
where the donee”intended the property to pass to the takers in default.
The Carter rule should be changed to permit evidence apart from
the will that the donee did not intend to exercise a general power of
appointment. But, a residuary clause should exerclse a general
power of appointment unless the willl lacks a specific reference to the
power required by the donor or the donee has manifested his intent--in

his wlll or ctherwise~~not t0 exercisge the power.




3. Preference for exclusive powers of appointment. Where z

pover is created in a donee to appoint to a class such as his children,
the question arises as to whether the power is an exclusive power, yhich
permits the donee to appoint all of the property to one of his children,
or a non-excilueive power, under which he muet appoint some of the
property to each of the children. At the common law, the preference

was for exclusive powers. In Estate of Sloen, supra, however, the

Court of Appeal held that in California the preference is for non-
exclusive powers. Therefore, s California donee must appoint to each
of the permissible objects under a special power of appolntment unless
the donor has menifested a contrery intenticn in the creating instru-
ment. This holding encourages litigation to determine the amount
which 'must be appointed to each permissible object of & power and
restricts the flexibilidy of powers, which is cne of their principal
advantages. See California Will Drafting § 13.4 (Cal. Cont. Ed. Bar
1965). Therefore, the Commlssion recommends thei the California rule
be changed to embody the common law preference .for exclusive powers
unless the donor manifests a contrary intention by providing a mini-

mam or meximum smount for each permissible appointee.




4. Rights of creditors of donee. One of the most unsatisfactory

aspects of the common law of powers of appointment is the rule govern-
ing :the rights of creditors of the donee. Under the common law
doctrine of "equitable assets," creditors of the donee can reach the
appolntive asgsets only when a general testamentary power of appointment
bhas been exercised in favor of & creditor or volunteer (_Restatement of
Proverty § 329) or when an inter vivos exercise of a power resulte in
a freud on creditors (Restatement of Property § 330). Property covered
by an unexercised power of gypointment 15 not subject to the claims of
creditors, Restatement of Property § 327. These rules apparently con-

stitute present California law. See Estate of Masson, 142 Cal. App.2d

510, 298 P.2d 619 (1956).

The common law rule 1s not logical. Where the power to appoint
is both general and presently exercisable, the donee has the equivelent
of full ownership as to the appeintive assets. His creditors should
be able to reach property that their debtor can appropriate for his own
benefit. This 1s equally true where the property is covered by a
general testamentary power which has become presently exercisable by
the death of the donee. In such case, the appointive assets have come
under the complete power of disposition by the debtor-donee and should
be treated the same ae the other assets of the decedent. The rights

of creditors should not be dependent upon the exercise cf . the power.
The mere existence of the power should be the essential cperative fact.
Accordingly, the Commission recommends that, to the extent that the

donee's own property 1s not adequate to satisfy the claims of the -

creditors, the creditors of the donee may be permitted to reach property .

,
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subject to a presently exercisable general prower, or subject to

a general testementary power after the donee has dled, to the same
extent ae 1f the property were owned by the d'cm.#ae-2 The recommended
rule 1is cohﬂistent with the rule adopted by modern legislation in
other state53 and the rules that treat such property as owned by

the donee for the purposes of death i:.axr-zslll and be‘nkrup*\:c::,r.5

2. If the property has been appointed by an inter vivos instrument,
the property should be subject to creditors' claims 1f, had it
been the donee's own property, the property: could have been
reeched by the:creditors under the rules relating to fraudulent
conveyances. See Restatement of Property § 330.

3. Bee Mich. Stat. Ann. § 26.155 (113)(Supp. 1967); Minn. Stat. Ann.
§ 502.70 (Supp. 1967); N.Y. Estates, Powers and Trusts law
§ 10-7.2 (1967); Wis. Stat. Ann. § 232.17 (Supp. 1967).

4. Section 2041 of the Internal Reverme Code requires that property
subject to & general power of appointment be included in the
donee's gross estate for estate tax purpcoses. Similarly, °:.
California Revenue and Taxation Code Section 13696 provides that
a taxsble inheritance from the donee cccurs whenever a person
takes property either by the exercise or the nonexercise of a
general power.

5. The Federal Bankyupicy Act includes in a bankrupt's aesets all
property subject to his appointment under a general power of
appointment that is presently exercisable at the moment of
bankruptey. 11 U.8.C. § 110{a)}(3).
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PROPOSED LEGISIATION

The Commission's recommendations would be effectuated by the

enactment of the following measures:

An act to add Title 7 to Part 4 of Division 2 (commencing with

Section 1380.1) of, and to repeal Section 1060 of, the

Civil Code, and to amend Sections 125 and 126 of the

Probate Code, relating to powers of appointment.

The people of the State of Califormia do enact as follows:

L

TITIE 7. POWERS OF APPOINTMENT

Section 1. Title 7 (commencing with Seetlion 1380.1) is
added to Part 4 of Division 2 of the Civil Code, to read:

TITLE 7. POWERS OF APPOINTMENT

QComment. This title does not codify all of the law relating to
powerse of appointmeﬂt. Its provisione deal with the problems most likely
to arise and afford positive statutory rules to govern these problems.
Many minor matters are not covered by this title or other etatutes; these
are left to court decision under the common law which remains in effect.
See Section 1380.1 and the é;mment to that section. Other states
that have recently enacted legislation dealing with powvers of
appointment have tezken the same approach. See Mich. Stat. Amn,

§ 26.155(119)(8upp. 1967); Minn. Stat. Ann. § 502.62 (1945); H.Y.
Estates, Powers and Truste Law § 10-1.1 (1967); Wis. Stat. Aun.

§ 232.19 (Supp. 1967).




§ 1380.1

CHAPTER 1. GENERAL PROVISIONS

Section 1380.1. Common law applies unless modified by statute

1380.1. Except to the extent that the common iaw rules
governing powers of sppointment are modified by statute, the
common law as to powers of sppointment is the law of this

state.

Comment. Section 1380.1 codifies the holding in Bstate of Sloan,

7 Cal. App.2d 319, 46 P.2d 1007 (1935), that the common law of powers
of appeintment is in effect in California unless modified by statute.

See also Estate of Elston, 32 Cal. App.2d 652, 90 P.2d 608 (1939);

Estate of Davis, 13 Cal. App.2d 64, 56 P.2d 584 (1936). As used in

this section, the "common law" does not refer to the common law as it
existed in 1850 when the predecessor o Civil Code Section 22.2 was
enacted; rather, the reference is to the contemporary and evolving
rules of .decisions developed by the courte in exercise of their power
to adapt the law to new situations and to changing conditlions. 3See,

e.g., Fletcher v. Los Angeles Truet & Sav. Bank, 182 Cal. 177, 187 Pac.

425 {1920).
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§ 1380.2

Section 1380.2., Law applicable to powers created prior to July 1, 1970

1380.2. If the law existing at the time of the creation of
a power of appointment and the law existing at the time of the
release or exercise of the power or at the time of the assertion
of a right given by this title differ, the law existing at the
time of the release, exercise, or assertion of a right controls.
Rothing in this section makes invalid a power of appeintment
that was created prior to July 1, 1970, and which was valid under

the law in existence at the time it was created.

Comment. Section 1380.2 makes this title applicable where &
release is executed, a power is exercised, or a2 right is asseried after
the operative date of this title (July 1, 1970), regardless of when the
power was created. However, Section 1380.2 deals only with the "release"
or "exercise" of a power or the "asgertion of a right" given by this
title. The section does not deal with "creation” of powers of appoint-
ment, and nothing in the section makes invalid a power of appointment
created prior to July 1, 1970, where such power was valid under the law
in existence at the time it was created.

Under Section 1380.2, the rights of creditors after July 1, 1970,
with respect to a power of appointment, whether created before or after
July 1, 1970, are controlled by Sections 1390.1-1390.4. Likewise, after
Juiy 1, 1970, such matters as the exercise of a power of appointment
are governed by this title--even though the power of appointment was
created prior to July 1, 1970.

Provisions similar to Section 1380.2 exist in other states. See
Mich. Stat. Ann. § 26.155(122)(Supp. 1967); Wis. Stat. Ann. § 232.21

(Supp. 1967).

-1l]l-
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§ 1381.1
CHAPTER 2. DEFINITIONS; CILASSIFICATION OF PCWERS

OF APPOINTMENT

Section 1381.1. Definitions

1381.1. As used in this title:

(&) "Donor" means the person who creates or reserves
a power of appolntment.

(b) "Donee" means the person to whom a power of appoint-
ment is given or in whose favor a power is reserved.

(c) "Appointee" means the person in whose favor a power
of appointment is exercised.

(d) "Permissible appointee” means a person in whose favor
a power of appointment can be exerciged.

(e) "Appointive property" means the property or interest
in property which is the subject of the power of appolntment.

(£) "Creating instrument" means the deed, will, trust
agreement, or other writing or document that created or reserved

the power of appointment.

Comment. Section 1381.1 defines terms that are used throughout
the title. Subdivisions (a), (b), and (e} are substantially the same

as Restatement of Property Section 313(1), (2), and (4). Subdivisions

() and (e) adopt terms different from the Restatement of Property but

are substantially the same in meaning as Section 319(3) and (6}. Sub-

division (f) is similar to Michigan giqtutes Annotatéd Seetion
26.155(102) (g )(supp. 195€7).




§ 1381.2

Section 1381.2. "General" and "special” powers of appointment

1381.2. (a) A power of appointment is "general" to the extent
thet 1t is exercisable in favor of the donee, his estate, his credi-
tors, or creditors of his estate, whether or not it is exercisable
in fevor of others. All other powers of appointment are "special."

{b) A power of appointment may be general as to some appointive
property or a specific portion of appointive property and e gpecial

g8 to other appolntive property.

Comment. Subdivision (a) of Section 1381.2 is based on the .dis-
tinction between "general" and "limited" powers in the California inheri-
tance tax law and the distinction between "general” powers and all other
powers in the federal estate tax law. 8ee Cal. Rev. & Tax. Code § 13692;
Int. Rev. Code “of 1954 § 2041(b)(1). Although this title geperally
codifiee the common law, Section 1381.2 departs from the cormon law
distinction stated in Restatement of Property, Section 320. Instead, it
adopts the prevelling professlonal usage which is in sccord with the defi-
nitions contained in the federal and state death tax laws. Section 1381.2
is similar to provisions sdopted in other states. See Mich. Stat. Ann.

§ 26.155(102)(h), (i) (Supp. 196f7); N.Y. Estates, Powers and 9Yrusts Iaw
§ 10-3.2(b), {c)(1967); Wis. Stat. Ann. § 232.01{k}(5) (Supp. 1967).

The exceptlions contained in the tax law definitions are omitied,

Qoission of the excepticns follaws the exapple of Michigan, New York,

and Wisconsin.

.




§ 1381.2

The language in subdivision (a) of Section 1381.2 is similar to
that used in the Internal Revenue Code to define a general power for
purposes of the federal estate tax law. The power 1s general sc long
as it can be exercised in favor of any one of the following: the donee,
hig estate, his creditors, or the creditors of his estate. To be classi-
fied as meneral, the power does not have to give the donee a choice
among 8]l of this group; it is sufficient if the power enables him to
appolnt to any one of them. However, a power that is not otherwise
considered to be a genersl power should not be classifled as general
merely because & particular permissible appointee may, in fact, be a
creditor of the donee or his estate. A similar rule obtains under the
federal estate tax and gift tax regulations. Treas. Reg. §§ 20,2041-1(c),
25.2514-1(c){1958).

A speclal power 1s one that permits the donee to appoint to a
class that does not inciude himself, his estate, his creditors, or
the creditors of his estate. If the class among whom the donee may
appoint includes only specified persons but also includes himself,
hie estate, his creditors, or the creditors of his estate, the power
is general rather than special.

Subdivision (b) is included to meke clear that a power of
appointment may be general as to part of the appointive property and
speclal as to the rest. Thus, where A devises property to B for life
and at B's desth to be distributed, one-balf to any persocn Bby will
directs, and one-half to G, D, or E as B by will directs, B has a
general testamentary power as to one-half the property and a special

testamentayy power as to the remaining one-half.
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§ 1381.3

Section 1381l.3. "Testamentary" and "presently exercisable" powers
" of appointment B '

1381.3., ({a) A power of appointment is "testameutary" if 1t
1s exerclsable only by a will.

(v) A power of appointment is "presently exercisable" if it
i1s nct:testamentary and:

(1) Tt is effectively exercisable from the time of ite
creation; or

{2) 1Irf its effective exercise was postponed, the period
of postponement has expired.

Camment: Section 13681.3 differentistes among powers of appoint=-
ment by focusing upon the time at which the power may be effectively
exercised. It defines "testamentary" and "presently exercisable”
powers. HNote that a power of appointment that can be exercised by
inter vivos instrument as well as by will is not one that can be
exercigsed "only by a will" and hence is not a teatamentary pover.

A power may be neither "testamentary" nor "presently exercisable.”
A power is not "presently exerclsable" if it is "postponed.” L power
is "postponed” if: (1) The creating instrument provides that the

pover may be exercised only efter a specified act or event occurs or

condition is met (for example, that the donee reach the age of 25),
and such act or event has not ceccurred or the condition has not been

met; or (2) the ereating instrument provides that an exercise of the

power is effective, {for example, the appointive property is distribut-

able pursusnt to an exerclse of the power) only after a specified act
or evenl occurs or condition is met, and such act or eveni has not

occurred or the condition hae not been met. Examples of a power that ig




)

% 1361.3

"postponed” are: (1) The creating instrument provides that a wife's
power of appointment over certaln property held in trust by a bank is
exercisable "only by & written instrument other than a will on file
with the {rustee at the death of my wife" and, although tihe vwife has
filed a written instrument with the trustee designating the appointees,
she 18 still alive. (2) The appointive property is held in trust by a
bank, the creating instrument provides that "any distridbution of the
appointive property in accordance with an exercise of the pover of
appointment by written instrument delivered to the trustee during the
donee's lifetime shall by made after the donee's death," and, although
the donee has delivered a written instrument to the trustee designating
the appointees, the donee is still alive. When the term "power not
presently exercisable” ig used in this title, it includes both testa-
mentary povers and powers that are ctherwise postponed.

Section 1381.3 follows the common law embodied in the Restatement
of Property Section 321. For comperable sections in other recently
enacted statutes, see Mich. Stat. Ann. § 26.155(202)(1)(Supp. 1967)
{8efining a power of appointment that is "presently exercisable");

N.Y. Estates, Powers and Trusts Law § 10-3.3 (1967).
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§ 1381.4

Section 1381.Lk. "Imperastive"” and "discretionary" powers of appointment

1381L.4. A power of sppointment is "imperative" vhen the
creating instrument manifests an intent that the permissible
appointees be benefited even if the donee fails to exercise the
pover. An imperative pover can exist even though the Conee has
the privilege of selecting some and excluding others of the des-
signated permissible appointees, All other powers of appoint~

' The donee of a diseretionary powver is

ment are "diseretiocnery.’

privileged to exercise, or not to exercise, the power as he

chooses.,

Comment. Section 1381.4 defines "discretionary" and "imperative"
powers. A power of appointment must be either imperative or discre-
tionary. If a power is imperative, the docnee must exercise it or the
court will divide the appointive property among the potential
appoiniees. BSee Section 1389.2. The duly to nake
an appointment is normally considered uwnenforceable during the life of
the donee. See Restatement of Property § 320, special noic at 1830
(1940). A discretionary power, on the other hand, may be exercised or
not exercised as the donee chooses. Nonexercise will result in the
property's passing to the takers in default or returning to the donor's
estate. @ee Section 1389.3.

Section 1381.4 does not state what constitutes a manifestation of
intent that "the permissible appointees be benefited even if the donee
fails to exercise the power." The common law rules that determine when
such an intent has been manifested apply. See Section 1300.1 and the

Comment tLhereto.
-17-




§ 1381.4

Section 1361.4 is similer to New York Estates, Powers and Trusts

Lew Section 10-3.k {1967). The Restatemcnt of Property does not define

or use these terms in discussing the distribution of property on the
failure of the donee to exercise the pover. 5See Restatement of Property
§§ 320, special note at 1830, 367, statutory note at 2033 {15L0). See

also 0'Weil v. Rose, 98 Cal. App. 306, 277 Pac. 123 {192¢){(discussion

of "mandatory" powers but no holding concerning them).
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§ 1362.1

CEAPTER 3. CEEATION OF POWERS OF APPOINTMENT

Section 1382.1. Donor's capacity

1382.1. A power of appointment can be created only by
a donor having the capacity to transfer the interest 1n property

to which the power relates.

Comment. Section 1382.1 codifies existing law. See Swart v.

Security-First Nat'l Bank, 48 Cal. App.2d 824, 120 p.2d 697 (1942).
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§ 138L.1

CHAPTER 4. EXERCISE OF THE POWERS OF APPOINTMENT

Article 1. Donee's Capacity

Section 138k.1. Donee's capacity

1384.1. {(a) A power of appointment can be exercised
only by a donee having the capacity to transfer the inter-
et 1in property to which the power relates.

(b) Unless the creating instrument otherwise provides,
a donee whe is a minor may exerclse a powef of appointment
only if:

(1) He is over the age of 18 years and exercises the
power of appeintment by a will; or

(2) He is deemed under Civil Code Section 25 ta be an
adult person for the purpose of entering into any engagement

or transaction respecting property or his estate.

Comment. Under Section 1384.1, the normel rules for determin-
ing capacity govern the capacity of the donee to exercise m power

of appointment. See Swart v. Security Pirst Nat'l Pank, 48 Cal.

App.2d 824, 120 p.2d 697 (1942). Subdivision (a) states the common

law rule embodied in Section 345 of the Restatement of Property

and is substantially the same as Michigan Statutes Annotated Sec-
tion 26.155{205}(1)(Supp. 1967) and Wisconain Statutes Annotated
Section 232.05(1}{Supp. 1967).

Subdivision (b) states a requirement applicable to a donee
who 18 a minor. This requirement 1s in addition to the general
requirement stated in subdivision (a}(e.g., donee not judicially

determined to be of unsound mind) which a minor donee alsc must
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§ 1364.1

satisfy. Subdivision (b) adopts the same rules that determine
whether a minor cen make a valid will (Probate Code Section 21) or
can enter into a transaction respecting property or his estate

that cannot be disaffirmed (Civil Code Section 25),

-21-



Article 2. Scope of Donee's Authority; Formalities Required

Section 1385.1. BScope of donee's authority generally

1385.1. (a) Except to the extent that the creating
instrument manifests an intent to impose limitations, the
authority of the donee to determine appointees and to select
the time and menner of making appolitmente is unlimited.

(b) Except as otherwise provided in this title, if
the creating instrument specif'ies requirements as to the
manner, time, and conditions of the exercise of a power of
appolntment, the power can be exercised only by complying
with thoge requlrements.

(e} Unless expressly prohibited by the creating instru-
ment, & power stated to be exercisable by an inter vivos

instrument is alsc exercisable by 8 written will.

Comment. Subdivision (a) of Section 1385.1 codifies the

ecommon law rule stated in Section 324 of the Restatement of

ngperty and is substantially the same as New York Estate, Powers
and Trusts Law Section.10-5.1 {1967).

Under subdivision (b) of Sectlion 1385.1, the exercise of the
power mst comply with the requirements of the creating instrument
as to the manner, time, and conditions for exercise. This
codifies the common law rule embodied in Section 346 of the

Restatement of Property. However, one exception not found in the

common law is made to this rule in subdivision (c).
Subdivision (c) provides that a power of appointment stated

to be exercisable by an inter vivos instrument is also exercissble
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§ 1385.1

by will unless the creating instrument expressly prohibiis testa-
mentary exercise, A similar exception is contained in Michigan
Statutes Annctated Section 26.155(105){2)(Supp. 1967), linnesota
Statutes Amnotated Section 502.64(1945), and New York Estates,
Powers and Trusts lew Section 10-6.2(a)(3}{1967). Often a
directive in the creating instrument that a power be exercised by
an inter vivos instrument places an inadvertent and overloocked
limitstion on the exercise of the power. If and when such a pre-
seription is encountered, it is reasonable to say that "all the
purposes of substance which the donor could have had in mind are
accomplished by a will of the donee." See Restatement of Property
§ 347, comment b (1940}, However, if the donor expressly prohibits
the testamentary exercise of the power, his clesxr intent should be
enforced. For example, if the creating instrument requires exercise
of the power "only by an instrument other than a will," subdivision

(e) is not applicable.
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§ 1385.2

Section 1385.2. Reguirement of specific reference to power

1385.2. 1If the creating instrument expressly directs
that a power of appointment be exercised by an instrument
which makes a specific reference to the power or to the
instrument that created the power, the power can be exer-
cised only by an instrument containing the required

reference.

Comment. Section 1385.2 permits a donor to require an
express reference to the power to assure a deliberated exercise
by the donee. In such a case, the specific reference to the
power 1s a condition to its exercise. This condition precludes
the use of form wills with "blanket" clauses exercising all
powers of appointment owned by the testator. The use of blanket
clauses may result in passing property without knowledge of the
tax consequences and may cause appointment to unintended bene-
ficiaries. The section embodies the rule set out in Michigan
Statutes Annotated Section 26.155(104%)(Supp. 1967) and Wisconsin

Statutes Annotated Section 232.03(1}(Supp. 1967).
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§ 1385.3

Section 1385.3. Power requiring_consent of donor or other person

1385.3 (a) If the creating instrument requires the
consent of the donor or other person to exercise a power
of appolntment, the power can only be exercised when the
required consent is contained in the instrument of exercise
or in a separate written instrument, sigred in each case by =
the person or perscns whose consents are regquired.

(b) Unless the creating instrument otherwise prescribes:

(1) If any ﬁer:on whose consent is reguired dies, the
power may be exercised ﬁy the donee without the consent of
such person.

{2} If any person whose consent is required becomes
legelly incapable of consenting, his guardian or conservator
may consent on his behalf to an exercise of the power.

(e) Unless expressly prohibited by the creating
instrument, & consent may be given before or after the

exercise of the power by the donee.

Comment. Subdivisions (a) and (b) of Section 1385.3 reflect
a policy similar to that embodied in Civil Code Section 860, Michi-
gan Statutes Annotated Section 26.155(105)(4)(Supp. 1967),
Minnesota Statutes Annotated Section 502.68 {1945), New York
Estates, Powers and Trusts Iaw Section 10-6.4 (1967), and Wiscon-
sin Statutes Annotated Section 232.05{3)}(Supp. 1967). Subdivision
(c¢) nerely makes clear that the consent may precede or follow

exercise of the power.
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§ 1385.3

It is important to note that additional formalities may be
pecessary to entitle the instrument of exercise and the consent to
be recorded. For example, under Government Code Section 27287,

a congent apparently must be acknowledged to entitle it to be

recorded.
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§ 1385.4

Section 1385.4. Power created in favor of two or more donees

1385.4. A power of appointment created in favor of
two or more donees can only be exercised when all of the
donees unite in its exercise. If one or more of the
donees dies, becomes legally incapable of exercising the
power, or releases the power, the power may be exercised
by the others, unless expressly prchibited by the creating

instrument.

Comment. Section 1385.4 reflects the same policy as Civil
Code Section B6Q0. Tt embodies the rule stated in Michigan
Statutes Annotated Section 26.155{105)(5)(8upp. 1967), Min:esota
Statutes Annotated Section 502.67(1947), New York Estates, Powers
and Trusts Iaw Section 10-6.7 (1967), and Wisconsin Statutes

Annotated Section 232.05(4)(Supp. 1967).
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§ 1385.5

Section 1385.5. Power of court to remedy defective exercise not
affected

13685.5. Hothing in this chapter affects the power of a
court .of competent jursdiction to remedy & defective exercise

of any imperative power of appolintment.

Comment. Section 1385.5 is included to make it clear that this
chapter does not limit the power of a court under Section 13689.2.
The same provision is included in the introductory clause of New York

Estates, Powers and Truste Law Section 10-6.2 (1967).
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§ 1386.1

Article 3. Donee's Required Intent

Section 1386.1., Manifestation of intent to exercise

1386.1. (&) The exercise of a power of appointment requires
a manifestation of the donee's intent to exereise the pover,

{b} Such a manifestetion exists where:

(1) The donee declares in an instrument, in substance, that
he exercises the specific power or all powers that he has,

{2) The donee, in an instrument, sufficlently identifies
appointive property and purports to transfer it,

(3) The donee, in an instrument, purports to transfer an
interest in the appointive property which he would have no power
to transfer except by virtue of the power.

(4) The donee makes a disposition which, when read with
reference to the property he owned and the circumstances existing
at the time of the disposition, manifests his understanding that he
was disposing of the eppointive property.

(e} The listing in subdivision {b} is illustraiive, not

exclusive,

Comment. Sectlon 1386.1 is sccepted common law, See Restatement
of Property §§ 3h2-343 (1940). It also states existing Califcrnia law.

See Childs v. Gross, 41 Cal. App.2d 680, 107 P.2d 42k (1940); Reed v.

Hollister, 4k Cal. App. 533, 187 Pac. 167 (1919}, The generel require-
nent imposed by Section 1386.1 is that the donee must manifest an intent
to exercise the power.

Paragraphs {1}, (2), (3), and (L4) of subdivision (b) give examples
of when the donee has sufficiently menifested his intent under Section
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§1386.1

1386.1 to exercise the power. The listing is not exclusive. The list
is similar to New York E-tates, Powers and Trusts Lew Section 10-6.1{a)

(1), (2), {3)(1967). See also Mich. Stat. Ann., § 26.155(104){Supp. 1967).
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§ 1386.2

Section 1306.2. Exercise by residuary clause or other general language

1386,2, A general power of appointment exercisable at the
death of the donee is exercised by a residuary clause or other
general language in the donee's will purporting to dispose of the
property of the kind covered by the power unless:

{2) The creating instrument requires that the donee make a
specific reference to the power or Lo the instrument that created
the power; or

(b) The donee manifests an intent, either expressly or by

necessary inference, not to so exercise the pover.

Comment. Section 1386.2 creates an exception to Section 1386.1.
Under Section 1386.2, despite the absence of a menifestation of intent
by the donee to exercise the power, a residuary clause exercises a general
power under the circumstances stated. A residuary clause does not
exercise a power when the creating instrument requires that the donee
make a specifiec reference to the power or when the donee manifests an
intent not to exereise the power.

Section 1386.2 modifies the rule stated in Probate Code Section 125.

In Estate of Carter, 47 Cal.2d 200, 302 P,2d 301 (1956), the Supreme
Court interpreted that section to require a holding that a residuary
clause, which did not mention s general testamentary power with gifts
in defaul+, exercised the power despite the donee's specific intent

not to exercise the power. See also Childs v. Gross, 41 Cal. App.2d

680, 107 P.2d b2k (1940) (construing Probate Code Section 125 to apply
to both land and personalty)}. Under Section 1386.2, the donee's intent
not to exercise the power may be manifested, elther expressly or by

-31-



§ 1386.2

necessary inference, by the terms of his will or, contrary to Estate
of Carter, by evidence apart from the will. Section 1306.2 thus
eliminates the trap for the unwary that defeated the donee's clearly

provable intent in Estate of Carter.
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§ 1386.3

Section 1386.3. Will executed before power created

1386.3. If a power of appointment existing at the donee's
degth, but created after the execution of his will, is exercised
by the will, the appointment is effective unless;

(&) The creating instrument manifests an intent that the
power may not be exercised by & will previously executed; or

{(v) The will manifests an intent not to exercise a power

subsequently acquired.

Comment. Section 1386.3 codifies the rule of California Trust Co.

v. Ott, 59 Cal. App.2d 715, 140 P.2d 79 (1943). It also states the

rule contained in Seéction ‘344 of the Restotumont of Property. Section

1386.3 requires that the power of appointment be one "existing at the
donee's death.” Thus, where the donor executes a will creating a
power exercisable by will and the donee executes a will purporting
to exercise that power and thereafter the donee dies and later the
deonor {ies without having changed his will, the attempied exercise by
the Gonee is ineffective because the power of appoinineni was not one
"existing at the donee's death,"” since the donor could have revoked

or chsunged his will at any time before his death.
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Article ). Types of Appointments

Section 1387.1 General power

1307.1. (2) Unless the creating instrmuic.s eloarly wandifests o
contrary inteut, the donce of a jeneral nover of appolntuwent oy wueke:
(1} An appointment of all of the appointive property at
one time, or several partial sppointments at different times,
where the power is exercisable inter vivos.
(2) An appointment of present or future interests or both.
(3) An appointment subject to conditions or charges.
(%) An sppointment subject to otherwise lawful restraints
on the allenation of the appointed interest.
(5) An appointment in trust.
(6) An appointment creating a new power of appolntment.
{v) The listing in subdivieion {a) is illustrative, not

exclusive.

Comment. Section 1387.1 embodies the common law rules found in

Seetlona 350 and 357 of the Loctatononl of Propere, . It .awes élear tuat,

under a general power to appoint, the donee has the same freedom of

disposition that he has with respect to assets owned by him. The types

mentioned in subdivision (a) are the ones about which question has

most often arisen.
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Section 1387.2. Special power

1387.2. Subject to the limitations imposed by the creating
instrument, the donee of a special power may make any of the types
of appointment permissible for the donee of a general power under
Section 1387.1 to the extent that the perscns benefited by the

appointments are permissible appointees.

Comment. Section 1387.2 embodies the rules stated in Sections

358 and 359 of the Restatement of Property except that Sectiom 1387.2

authorizes the donee of a special power to exercise the power by
creating a special power of appointment in a permissible appointee.

Under Section 359 of the Restatement of Property, the donee could only

exercise the power by creating a new special power under certain cir-
cumstances, Since the donee can appoint outright to one of the per-
missible appointees of the special power, it would be undesirable
to refuse to allow him to give such a person a special power to
appoint. See 3 Powell, Real Property T 398 at nn. 28-30 (1967). A
special power is not, of course, the equivalent of outright owner-
ship and the creation of a special power in a permissible appeointee
may fail therefore to constitute a valid exercise of an imperative
power. For example, where each of the permissible appointees under
an imperative power is to receive not less than 10 percent of the
appointive property, the creation of a special power in a permissible
appointee would not satisfy this l0-percent requirement.

The donee of a special power of appointment mey not have the
same freedom as to types of appointment that the donee of s general

power has; other rules of law may limit his ability to appoint in a
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particular manner. For example, although the donee of a special
poWer may create a new power or appeint a fubure interest under
Section 1387.2, the appointment may be subject to a different method
of camputing the applicable period under the rule against perpetuities
than under a general power. See Section 1391.1. In addition, the
common law rules against fraud on a special power by appointing to
persons who are not permissible appointees are not affected by this

section. See Matter of Carroll, 153 Mise. 649, 275 N.Y.S, 911,

modified, 247 App. Div. 11, 286 N.Y.S. 307, rev'd, 27k N.Y. 288,

8 N.E.2d 8k (1937).
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Section 1387.3. Exclusive and nonexclusive powars

1387.3. {a) Except as provided in subdivision (b), the
donee of any special power of appointment may appoint the whole
or any part of the appointive property to any one or more of the
permissible appointees and exclude others.

(b) If the donor specifies either a minimum or maximum share
or amount to be eppointed to onhe or more of the permissible appoin-

tees, the exercise of the power must conform to such specification.

Comment. Section 1387.3 deals with the problem of whether the
donee of a special power can appolnt all of the property to one ap-
pointee and exclude others or must appoint some of the property to
each of the permissible appointees. For example, if the donee is
given power "to appoint to his children,” there is a guestion whether
he must give each child a share or whether he can appoint all of the
assets to one child. If the donee may appoint to one or more of the
permissible appointees and axclude others, the power is "exclusive.”

If the donee must appoint a minimum share or amount specified in the
creating instrument to each member of the class of permissible eppoin-
tees, the power is "nonexclusive." BSection 1387.3 provides, in effect,
that all powers are construed to be exclusive except to the extent that
the donor has specified a minimum or maximum amount. It embodies the
common law constructional preference for exclusive powers as embodied

in Seection 360 of the Restatement of Property.

Section 1387.3 changes California law ss developed in Estate of
Sloan, 7 Cal. App.2d 319, 46 P.2d 1007 (1935), which is contrary to many

common lew decisions., See 69 A,L.R.2d 1285 (1960}. A similar provision
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has been adopted in other states. Mich. Stat. Ann. § 25.155{107){Supp.
1967); N. Y. Estates, Powers and Trusts Law § 10-5.1 (1957); Wis. Stat.

Ann. § 232.07 (Supp. 1947).
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Article 5. Contracts to Appoint; Releases

Section 1388.1. Contracts to appoint

1385.1. (a) The donee of a power of appeointment that is
presently exercigable, whether general or special, can contract
to make an appointment to the same extent that he could make
an effective appointment.

(b) The donee of a power of appointment cannot contract to
make an appointment while the power of appointment is not presently
exercisable, If a promise to make an appointment under such a
power is nct performed, the promisee cannot cobtain either specific
performance or damages, but he is not prevented from obtaining

restitution of the value given by him for the promise.

Comment. Section 1388.1 specifies rules governing the validity
of a contract to make an appointment.

Subdivision (&), A contract by a donee to make an appointment in

the future which he could have made at the time the contract was exe-
cuted does not conflict with any ruie of the law of powsrs. The ob-
Jection to such promises under a testamentary power--that if the promise
is given full effect, the donee 1s acccomplishing by contract what he
is forbidden tc accoamplish by appointment--is inapplicable to a

power of appointment that is presently exercisable. Subdivision (a)
states the common law rule. See Restatement of Property § 339 (19L0}.
It is substantially the same as Michigan Statutes Annctated Section
26.155(110) (1} {Supp. 1967) and New York Estates, Powers and Trusts Law

Section 10-5.2 {1967).
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Section 1388.1 is not intended to deal with the guestion of the
extent to which an appointment is invalid when the donee of a special
power appecints, either directly or indirectly to a person who 1s not
a permissible appointee. This problem--fraud onh special power--is

left to the common law. See Matter of Carroll, 153 Misc. 649, 275 N.Y.S.

911, modified, 247 App. Div. 11, 286 N.¥.S. 307, rev'd, 274 N.Y. 288,
8 N.E.2d 86l {1937).

Subdivision (b). By giving a testamentary or postponed power to

the donee, the donor express his desire that the donee’s discretion

be retained until the donee's death or such other time as is stipulated,
Te allow the donee to contract to appoint under such a power would
permit the donor's intent to be defeated. The rule stated in sub-
division (b) applies to all promises that are, in substance, promises
to appoint. This would include, for example, a Promise not to revoke
an existing will which makes an appointment in faver of the promisee.
The rule with respect to releases of testamentary and postponed powers
is similar. See Section 1388.2. Subdivision (b) states the ccmmon

law rule. See Restatement of Property § 340 (19L0). Cf. Briegs v.

Briggs, 122 Cal. App.2d 766, 265 P.2d 587 (1954); Childs v. Gross,

41 ¢al. App.2d 680, 107 P.2d 42h (19L0).

Subdivision (b) also provides that the promisee can cbtain
neither specific performance nor damages for the breach of a promise
to appoint although the denee is not prevented from obtaining resti-
tution of value given for the prcomise %o appoint. Restitution generally
will be available unless precluded by other Tactors. Thisz is the
cammon law rule. Restatement of Property § 3%0 (1940).
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Section 1388.2. Relesge of power of appointment

1388.2. (a) Unless the creating instrument otherwise
provides, any general or speclal power of appointment that is
a discretionary power, vhether testamentary or otherwise, may
be released, either with or without comsideration, hy written
instrument signed by the donee and delivered as provided in
subdivision (c).

(b) Any releasable power may be released with respect
to the whole or any part of the appointive property and may
also be released in such manner as to reduce or limit the
permissible appointees. No partial release of a power shall
be deemed to make imperative the remaining power that wae not
imperative before such release unless the instrument of release
expressly so provides. No release of a power 1s permissible
when the result of the release 1s the present exercise of a
pover that is not presently exercisable.

{(c) A release shall be delivered as provided in this
subdivision:

(1) If the creating instrument specifies a person to whom
a release is to be delivered, the release shall be delivered to
that person but delivery need not be made a8 provided in this
paragraph if such person cannot with due diligence be found
within the state.

(2) In a case where delivery is not governed by para-
graph (1) and where the property to which the power relates
is held by a trustee, the release shall be delivered to such

trustees
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(3) In a case not covered by peragraph (1) or (2),
the release may be delivered to any of the follewirg:

(i) Any person, other than the donee, who could be
adversely affected by the exercise of the power.

(i1) The county recorder of the county in which the
donee resides or in which the deed, will, or other instru-
ment creating the power is filed.

(d) This section does not impair the validity of any
release made prior to July 1, 1870.

Comment. Section 1388.2 is similar in substance to former
Civil Code Section 1060 (repealed).

The last sentence of subdivision (b) is new. California bas
taken the position that a power cresied to be exercisable only by

will cannct be exercised by inter vivos act. Briges v. Briges,

122 Cal. App.2d 766, 265 p.2d 587 (1954); Childs v. Gross, 41 Cal.

App.2d 680, 107 P.2d 42b4 (1940), The last sentence of esubdivision
(b) will prevent this rule from being nullified by the use of a
release. Otherwise, & release as to all persons except a designated
person would permit the donee, in effect, to exercise by inter vives
act a power which the creator of the power intended to remain
unexercised until the donee's death.

The last sentence of subdivision(b) also will preclude the
premature exercise of a postponed power by the use of & release.
If, for example, the creating instrument provides that the donee
shall appoint only after sll his children reach 21 years of age,
the donee cannot release the power as to a1l but one child before
that time because, in effect, he would be exercising the power
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prior to the time designeted by the donor. Thus, the added sen-
tence precludes the use of a release to defeat the donor's
intention a& to the time of exercise of a power of appointment.
Compare Section 1388.1(b){contract to appoint).

Subdivision (c¢) is based on a portion of former Civil Code
Section 1060 but differs from Section 1060 in several respects.
First, it provides certaln priorities for delivery of the
release; Section 1060 did not. Second, the provision of Section
1060 relating to recording as constructive notice has been omitted
because that provision was inconsistent with the recording pro-
visions relating to real property and the general prineiples of
constructive notice. The constructive notice provielon of Sec-
tion 1060 made it extremely difficult or impossible for a pur-
chaser from an apparent appointee to protect himself from a release
unknown to him. Third, the portion of Section 1060 permitting
delivery to the county recorder of the county in which the donee
"has a place of business" has been omitted; this provision reguired
a check in each county in the state to determine whether a release
had been delivered to the county recorder since it is always
possible that the donee may have had a place of business in any
county in the state.

It should be noted that subdivision {c) deals with "delivery"
of the release. DNothing in the subdivision precludes the re-
cording of & release delivered in accordance with paragraph (1},
(2), or (3)(i) of subdivision (c). See, for example, Civil Code

§§ 1213.1215.
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CHAPTER 5. EFFECT OF FAILURE TO MAKE

EFFECTIVE APPOTNTMENT

Section 1389.1. Unauthorized appointments void as to excess only

1389.1. An exercise of a power of appointment is not void
sclely because 1t is more extensive than suthorized by the power
but is valid to the extent that such exXercise was permissible

under the terms of the power.

Comment. Section 1389.1 makes clear that, when g power is
exercised partly in favor of an unatuthorized person, the exercise is
valid to the extent that i1t is permissible under the terms of the
power. However, if a fraud on a special power is inveolved, the appeoint-
ment is not permissible under the terms of the power and the disposition
of the property should be . determined by common law principles. See

Matter of Carrol, 153 Misc, 649, 275 N.Y.S. 911, modified, 247 App.

Div, 11, 286 W.Y.S. 307, rev'd, 274 N.Y. 288, 8 N.E.2a 864 (1937).

Section 1389.1 also covers other types of nonpermissible exercises
of the power. For example, if the donor of a power specifies that the
donee 1s to appoint 20 percent or less of the corpus of a trust to each
of six permissible appointees and the donee appoiunts 25 percent to one
of the permissible appointees, Section 1389.1 permits the appointee to
receive 20 percent of the assets. Thus, an appointment of an excess
amount will not invalidate the appointment, but will instead be deemed
to be an appointment of the maximum amount.

Section 1389.1 is bmsed on the rule found in New York Estates,

Powers and Trusts Iaw Section 10-6.6(1){1967).
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Section 1389.2. Nonhexercise or improper exercise of an imperative
EC‘WEI'

1389.2. (a) Unless the creating instrument or the domee, in
writing, manifests a contrary intent, vhere the donce dies writhout

baving exercised an imperatlve power of appointment either wholly

or in part, the persons designated as permissible appointees shall
take equally of the property not already appointed. Vhere a

sipipum distribution requirement set by the donor is not satisfied
by an equal division of the property not alreacy appuinted, the

appointees who have received a partial appoiniment shall be re-
quired to refund a pro rata portion of the prbperty they would
otherwise be entitled to receive in an amount sufficient to meet

such a minimum distribution reguirement.

(b) Where an imperative power of appcintment hae been
exercised defectively, elther wholly or in part, its proper
execution may be adjudged in favor of the person or persons
purportedly benefited by the defective exercise.

(c) Where an imperative power of appointment has been
s0 created as to confer on 8 person & right to have the power
exerclsed in his favor, 1lts proper exercise can be compelied
in favor of such person, his assigns, his creditors, or his

guardian or conservator.

Comment. Section 1389.2 states the conseguences flowing from
the imperative character of a power of appointment. Under sub-
division (&), if an imperative power of appolntment is

created and the donee of the power dies without exercising it, the
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appointive assets go equally to thexpermissiﬁle cbjects of the

power. Where there has been & partial appointment, uniess the
créating ingtrument or the donee has manifested s contrary intent,

the assets already appointed are not thrown into a hotchpot and

are considered only to the extent necessary to satisfy & require-
ment set by the donor that each of the permissible appointees receive
a certain minimun amount. The following illustrates these rules.

The donor of a power Bpecifies that the donee is to appoint at

least 25 percent of the corpus of a trust to each of three permis-
gible appointees (ﬂ,'g, and E). (1) Donee appoints 10 percent to

A, but fails to sppoint the remainder. § and E each take 30 per-

cent and A takes 4O pereent (30plus 10). (2) Donee appoints 40
percent %o 5, but fails to appoint the remainder. Since 60 divided

by 3 eguals 20, the donee failed to satisfy the minimum distritution
requirement set by the donor. -A-therefore must "refund" a portion of the
property he receives. The appolntive property will be distributed 25 per-
cent (20 plue 5) each to B and € and 50 percent G0 plus 20 mimus 10)to A.
(3) Donee appoints 60 percent to 4, 40 percent to B. This again
fails to satisfy the minimum distribution reguirement. To obtain

the 25 percent required, A and B must "refund" gn a pro rata basis

and distribution is made accordingly--45 percent (60 minus 15) to 4,
30 percent (L0 minus 10) to B and 25 percent to C. The arithmetic

can become quite complex but the principle remsine the same.

Unless the creating instrument or the donee, in writing, manifests

a contrary intent, a partial appointment is to be treated as
reflecting an intended preference. The requirement of a writing

by the donee is consistent with Probate Code Sections 1050-1054

concernling advancements.
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Under subdivision {b), if the donee exercises the power defectively
{e.g., without proper formalities), the court may allow the purported
appointment to pass the assets to the person whom the donee attempted

to henefit. A similar rule obtains in California concerning the

defective exercise of a power of attorney. (erdes v. Moody, 41 Cal.
335 (1671). |

Under subdivision (c), if the power creates & right in the per-
missible gppointee to compel the exercise of the power (E;ﬁ;’ where
the donee must appoint to his children within ten years of the creation
of the power and at the end of ten years he has only one child), that
person may compel exercise of the power by the donee. In addition,
the assigns or creditors of the appointee who possesses the right to

compel exXercise may alsc compel its exercise.
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Seation 1389,3, Effect of failure to make effective appointment

1389.3. (a) Except ms provided in subdivisions (b) amd (¢),
when the donee of a discretionary power of appolntment fails to
appoint the property, releases the entire power, or makes an in-
effective appointment, in whele or in pawt, the sppointive property
not effeetively appointed passes to the persoen or persons nsmed by the
donor as telers in default ov, if there sre none, reverts te the donor.

{b) When the donee of a gereral power of appointment eppoints
to a trustee upon a trust which faills, there is a resulting trust
in favor of the donee or his estate unless either the creating
instrument or the instrument of appointment manifests a contrary
intent.

(c) Unless the creating instrument manifests a contrary
intent, when the donee of a general power of appointzent makes an
ineffective appolntment other than to a trustee upon a trust which
fails, the appointive property pesses to the donee or his estate
if the instrument of appointment manilests an intent to assume
control of the appointive properiy for all pwrposes and not euly
for the limited purpcee of giving effect to the expressed appointe

ment,

Comment. Section 1389.3 states the rules determining to whom
property that has not been effectively appolnted passes.
Subdivision {a). Subdivision {a) states the accepted common law

rule. See Restatement of Property § 365{(1){(19k0)}, It also eccords
with the established rule in Californis, Estate of Baird, 120 Cal, App.2d
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219, 260 P.2d 1052 {1953); Bstate of Baird, 135 Cal., App.28 333, 287

P.2d 365 (1955)(leter decision in same case on different point), Under
Seetion 1389.3, the property passes directly from the donor to the
wtimate takers, This rule has the desirable effect of reducing taxes,
fiduclery fees, and lawyer's fees in the estate of the donee.

Subdivision (b). Subdivision (b) embodies the rule of "capture”

as set forth in Section 365(2), (3), of the Restatement of Property.

Where the donee of a general power of appointment appeoinits to & trustee
upon & trust which fails, the intent, if any, menifested in the
creating instrument or in the instrument of appointment as to the dis-
position of the appointive property under such circumstences prevails.
Absent such a manifestetion of intent, there is & resulting trust in
favor of the donee or his estate. If the creating instrument or
instrument of appointment indicates an intent that there not he a
resulting trust but does not manifest an intent as to the disposition
of the property under the circumstances, the property will pass to the
tekers in default or, if there are none, to the donor of his estate under
subdivision (a). Only England, Illinois, and Massachusetls have cone
sidered the problem, and all have adopted the substance of the rule of
subdivision (b). See 3 Powell, Real Property 9 400 at n.3 (1967j.

Subdivision (c). When the donee of a general power of appointment

makes an ineffective appointment other than to a trustee upon a trust
which fails, the intent, if any, manifested in the creating instyument
as to the disposition of the appolntive property under such circum-
stances prevails. Absent & manifestation of contrary intent in the
ereating instrument, the appointive property passes to the Conee er hie

estate if the instrument of appointment "manifests an intent to agsume
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cantrol of the appointive property for all purposes"; otherwise, the
appointive property pesses to the takers in default or, if there are
none, reverts to the donor or his estate under subdivision {a). Only
England, Illinois, Marylend, and Massachusetts have considered this
problem, and all have adopted the rule of subdivision {c). See 3
Powell, Real Property ‘I 400 at nn.6-8 (1967).

The intent of the donee to assume control of the assets “"for all
purposes” is most commonly manifested by provisions in the instrument
of sppointment which blend the property owvned by the donee with the
property sublect to the power. Thus, where ihe donee's will provides
that "I devise and appoint all property that I own at my death or
over which I then have a power of appointment to A," the blending
of the owvmed and appointive assets shows an intent of the donee to
treat the appointive assets as his cwun., Thus, if A predeceases the
donee and the anti-lepse statubte does not dispose of the property,
the appointive assets will pass into the donee’s estate to be dis-
tributed to his statutory heirs or next of kin. 8See Restatecment of

Property § 365, comment &, at 2025 (19%0).
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Section 1309.4. Death of appointee before effective date of exercise

1389.4. If an attempted exercise of a power of appointment
by will or by instrument effective only at the death of the
donee is ineffective because of the death of an appointee before
the appointment becomes effective, the appolntment is to be
effectuated, 1if possible, by applying the provisions of Probate
Code Section 92 as though the appointive property wrere the
property of the donee except that in no case shall property pass
to a perscn who 1s not a permissible appointee under a special

power.

Comment. Section 1389.4 embodies the theory of Sections 349 and

350 of the Restmtement of Property. It is broadened to cover special

powers by employing the language used by Michigen Statutes Annctated
Section 26.155{120)(Supp. 1967). Section 1389.% is necessary because
Probate Code Section 92 does not specifically deal with lapse of a
testementary appointment, Section 1389.4 is not intended to cover the
attempt to appoint property inter vivos to a predeceased appointee, but
does apply to an instrument other than a will effective only at the
desth of the donee. Such an instrument is for all practical purposes

jdentical to a will and is accorded the same effect.
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CHAPTER 6. RICHIS OF CREDITORS

Section 1390.1. Donor cannct modify rights of creditors

1390.1. The donor of a power of appointment cannot mullify
or alter the rights given creditors of the donee by Sections
. 1390.3 and 1390.4 by any language in the instrument creating the

pover.

Comment. Section 1390.1 desls with a question that has not
been consldered by the California appellate courts. It is patterned
after a provision adopted in New York. BSee N. Y. Estates, Powers and
Trustslew § 10-4.2(4)(1967). The section prevents instruments utiliz-
ing Treasury Regulations Section 20.2056(b}-5(f){7){which allows a
marital deduction despite a spendthrift clause in the instrument
creating the power) from mullifying the rights given creditors under
Sections 13%0.3 and 1390.4.
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SBection 1390.2. BSpecilal power

1350.2. Property covered by a special power of appointment
is not subject to the claims of creditors of the donee or of his

estate or to the expenses of the administration of his estate.

Comment. Secition 1390.2 codifies the common law rule that hars
creditors from reaching the property covered by a special power of
eppointment. See Restatement of Property § 326 (1940)., The section
is the same in substance as New York Estates, Powers and Trusts Law

Section 10-7.1 {1967).
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Section 1390.3. General power

1390.3. (&) To the extent that the property ovned by the
donee is inadequate to satisfy tlie claims of his creditors or
the creditors of his estate and tle expenses of the administra-
tion of his estate, property subject to a general power of
appointment that is presently exercisable is subject to such
cleims to the same extent that it would be subject to such
claims if the property wers owned hy the donee.

(b) Upon the death of the donee, subdivision (a) applies to:

(1) A general testamentary pover of appointment.

(2) A general power of appointment the exercise of which

can take effect only upon the death of the donee,

{¢) This section applies whether or not the pover of appoint-

meni has been exercised.

Comment. Section 1390.3 states the rule wifh respect to the
availability of property subject to a general power of appointment to
satisfy the debts of the donee. It is intended to make appointive
property available to satisfy creditors' claims when the donee has the
equivalent of full ownership of the property.

Subdivision (a) provides that the creditors of a donee possessing
a power of appointment that is both general and presently exercisable
cen reacit the appointive property for the satisfaction of their claims.
However, these creditors must first exhaust the remainder of the donee's
assets before resorting to the appointive property. Subject to this
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limitation, if the property has been appointed by an inter vivos
instrument, the property is liable {to the seme extent thal the donee's
owned property would be liable., Thus, it would be liable if, had it
been the donee's owned property, the transfer could have been subjected
to the rules relating to frauwdulent convreyances. See Restatement of
Property § 330 (1940).

Subdivision (b) provides that the same rule applies to property
which is covered by 2 general testamentary power {or the equivalent)
which has, in effect, became presently exercisable because of the
death of the donee. In such case, the appointive assets have come
under the power of disposition by the deblor donee and hence are
treated the same as other assets of the decedent, Paragraph (2) of
subdivision (b) is not strictly necessary since the power of appoint-
ment there described becomes "presently exercisable” upon the death
of the donee. Nevertheless, to make this clear, the parasraph haes been
included in subdivision (b).

Subdivision (¢) provides that the rights of creditors are not
dependent upon the exercise of the power. Unlike the common law
rule, the mere existence of the power is the operative fact essential
to the right of creditors. 1In addition, it does not matter vhat the
interest of the donee is in the property; the property avallable to

creditors can be either s present or a future interest.
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Section 1390.4. General power created by donor in favor of himself

1390.4. Property subject to an unexercised general power
of appolntment created by the donor in favor of himself, whether
or not presently exercisable, is subject to the claims of creditors
of the donor or of his estate and to the expenses of the adminis-

tration of his estate.

Comment., Section 1390.4% provides that, when the donor of a general
power of appoiniment is also its donee, creditors of the donor-donee
can reach the appointive property even though it is in terms exercisable
only at a future date {as, for example, by will of the donor-donee).
Section 1390.4 codifies the common law rule. See Restatement of Property

§ 328 (1940).
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CHAPTER 7. RULE AGAINST PERPETUITIES

Section 1391.1. Time at which permissible period begins

1391.1. The permissible pericd under the applicable rule
agalnst perpetuities with respect tc interests sought to be
created by an exercise of a power of appointment begins:

() In the case of an instrument exercising a general power
of appointment presently exercisable by the donee alone, on the
date the asppointment beccomes effective.

(b) In all other situations, at the time of the creation of

the power.

Comment. Section 1391.1 states the substance of the common law

’
rule a8 embodied in Sections 391 and 392 of the Restatement of Broperty.

It 1s substantially the same as New York Estates, Powers and Trusts Law
Section lb-B.l(a)(l96?) and the Michigan Statutes Annotated Section
26,155(114 ) (Supp. 1967).

Subdivision (a) is limited to a case where the power of appoint-
ment is presently exercisable by only one person. Subdivision (b),
rather than sufdivision (a), applies to a general power held by two
or more persons. This distinction between general powers held i& one
person and general powers held by two or more persons is consistent

with the rule in most other states. E.g.. In Re Morgan's Trust, 118

N.Y.5.24 556 {1953). See alsc Re Churston Settled Estates, [1954]

Ch. 334; Crane, Consent Powers and Joint Powers, 18 Conv. (N.S.) 565

{1954). It should be noted that, insofar as an interest sought to be

created by an exercise of a power of appointment is concerned, the
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§ 13901.1

rule stated in Sectien 1391.1 prevalls cver the rule stated in Civil
Code Section 715.8. That is, where the power of appointment is
presently exercissble by more than one person ¢r regulres the consent
of a third person, the permissible periocd under the applicable rule
against perpetuities begins at the time of the creation of the power,
despite the fact that theoretically there are persong in being who

could convey fee simple title.



§ 1391.2

Section 1391.2. Facts to be considered

1391.2. When the permissible period under the applicable
rule against perpetuities begins at the time of the creation of a
nower of appointment with respect to interests scught to he crested
by an exercise of the power, facts and circumstances existing at the
effective date of the iInstrument exercising the power shall be taken
into account in determining the validity of interests created by the

Instrument exercising the power,

Comment. Section 1391.2 modifi=s the "all contingencies" approach
under the rule against perpetuities by excluding from .consideration those
contingencies that have been eliminated by events occurring batween the
creation and the exercise of the power. Suppose, for example, that A
deviges $100,000 to a trustee, B; B is to pay the income to A's children
C and D for life, Thereafter, the corpus of each half is to be distributed
as appointed by C and D, respectively, among the lineal descendants of A
(excluding C and D). ¢ has children, E and F, both conceived prior to
the cresation of the power, and has never had ancther child. On his death,
£ appoints by will to his children for life and, after the death of the
survivor, among his lineal descendents per capita. Viewed from thz time
of the creation of the original power by A, the rule against perpetuities
has been violated; the limitation might run for more than the lives in
being, plus twenty-one years, because C might have additional children.
Howsver, the limitation ig campletely effective under Section 1391.2
because the children of C were all conceived prior to the creation of
the power and will serve as lives in being for the operation of the rule,
If, on the other hand, E had been born after the creation of the power,
the limitation would have been invalid because it exceeds the permissible

period in any event,
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§ 1391.2

This is the accepied rule of the common law, See Restatement cof

Property § 392(a}(1l9ll). It is zlsc the established rule in California.

See Estate of Bird, 225 Cal. App.2d 196, 37 Cal. Rptr. 288 (1964).
Section 1301.2 i1s substantially the same as New York Estates, Powers

and Trusts Law Section 10-B.3 {1967) and Michigan Statutes Annotated

Section 26,155(117)(Supp. 1967).
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§ 1392.1

CHAPTER 8. REVOCABILITY OF CREATION, EXERCISE,

OR RELEASE OF POWER OF APPOINTMENT

Section 1392.1. Revocability of creation, exercise, or release of
pover of appointment

1392.1, The creation, exercise, or release of & power of
gppointment is irrevocable unless the power to revoke exists
pursuant to Civil Code Section 2280 or is reserved in the instru-

ment creating, exercising, or releasing the power.

Cqmment. Section 1392.1 embodies the common law as stated in the

quggtemant of Property Section 356. It is substantively the same &s

Michigan Statutes Section 26,155(109) (Supp. 1967) and is similar to New York
Estates, Powers and Trusts Law Section 10-9.1(a), (b)(19567) and Wisconsin
Statutes Annotated Section 232,11 (Supp. 1967). It recognizes, however,
that Civil Code Section 2280, which declares that a trust is revocable
unlass expressly made irrevocable, may apply to the creaticn or exer=
eise of a power of cppointment. For example, a donee may exercise his
pover of appointment by creating a trust for the benefit of certain per=
missible appointees, In the absence of an express provision, under Civil
Code Section 2280 the trust is revocable and, if the trust is revoled,
Seetion 1392,1 provides that the exercise of the pover by creating the
trust also is revoked,. éi:ilarly, in conneetion with a trust, a dencr
Tay create a power ﬁo eppolnt certain trust assets. To the extent that
the powver has not been effectively exerciged, if the trust is revoked
pursuant to Civil Code Section 2280, Secticn 1392,1 provides that the

power of appointuent ereated glso is revoked,
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§ 13%2.1

The term "exercise" used in Section 1392.1 refers to an effective
gxercise. For example, a testamentary exercise becomes effective only
at the death of the donee; until that time, the donee-testator may,
of course, revoke his will or mcdify any provisions in it relating to
the exercise of a power. The effective exercise of a power may be
similarly postponed in various other gituaticns. See the Comment tc
Section 1381.3. Under Section 1392.1, it is only an effective exercise

that is irrevocable unless otherwise provided.



CONFORMING AMENDMENTS AND REPEALS

Civil Code Sectior 1070 (repealed)

Sec. 2. Section 1C60 of the Civil Code is repealed.

31060+-1+--ARY-povery-which-is-exereisable-by-deedy-by-willy-by
deed-er-will;-or-othervise;-whether-general-or-speeisiy-other-thar-a
pewer-in-irust-whiech-is-imperativey-is-releasabley-eitker-with-er-witheus
eopsideration; -by-writien-instrument-signed-by-the-donee-and-delivered
ag-hereinnfter-provided-unless-the-instrument-ereating-the-pover-pre-
vides-otherwises

2:--A-power-whieh-ig-releasable-gay-be-releaped-with-respeet-to
$he-whele-or~-apy-pars-of -the-properiy-subjeet-to- sueh-power-and-pay
galse-be-redeased- in-sueh-Eanper-a6-16-reduce-or-1inl $-the-percons-o¥
sbjeetsy-or-elasces-of -persons-or-ebjeeisy -in-whose-faver-sueh-powers
wenld-etherwise-be-exereisablies-~He-release-ef-a-pewer-shall-be-deemed
fs-pake-igperaiive-a-pever-ywhichwee- pet-imperative-prier-te-suech-releasey
unless-the-ingirument - of-release-expressiy-se-providess

B~ - Pueh-relouse-pay-bo-delivered-to-any-of-the-follewings

¢a)-Any-persen- speeified- for-such-purpose-in-the- instrument - eve-
asing-ithe-povers

{b)-Any-srustee-of-the-properiy-to-vwhich-the-pewer-relates.

{e)-Auy-perseny-other-than-the-doneey -whe- eould-be-adversely-
affeeted-by-an-excreise~of-the-pewesrs

£8)-The- county-recorder- of -the- county-in-which-the-dence-resides,
er-hag-a~plaee-of-businessy-~er-in-vhiech-tke-deedy-will-er-ether-instru-
ment-ereating-the-power-is-filed;-and-from-the-time-of-filing-the-came
feor-reecordy-Botice-in-imparied-to-ail-pereons-ef-the-eonteats-therest

Lhy--All-releases-heretofore-made-whieh-substaniially-eemply
with-the-foregoing-requirenents-are-hereby-wekidated s --Jhe-ennetment-of
tkis-geetion-shall-nes-impairy-ner-be-construed-to-impairy-the-validisy
ef-any-release-heretofore-pader

Comment. Section 1060 is superseded by Section 1388.2.
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Probate Code Section 125 (amended)

Sec. 3. Section 125 of the Probate Code is amended to read:

125. Except.as provided by Sections 1356.1 and 1386.2 of ths

Civil Code relating to powers of appointment, A a devise or bequest

of all the testator's real or personal property, in express terms,
or in any other terms denoting his intent to dispose of gll his

real or personal property, passes all the real or personal property
which he was entitled to dispose of by will at the time of his death

y-ineluding-properiy-cubraced-in-a-power-to-devise .

Comment. The amendment to Section 125 mekes clear that Section
125 does not operate with respect to powers of appointment. A provision
in a will devising or bequeathing all of the +testator's real or personal
property operates with respect to powers only to the extent .provided in

Civil Code Sections 1385.1 and 1385.2.

-6



Probate Code Section 126 {amended)

See, 4. Section 126 of the Probate Code is amended to

read:

126. Except as provided by Sections 1386,.) and 1386.2

of the Civil Code relating to powers of appointment, & a

devise of the residue of the testator's real property, or a
bequest of the residue of the testator's personal property,
passes all of the real or personal property, as the case may
be, which he was entitled to devise or begueath at the time
of his death, not otherwise effectuslly devised ar bequeqthed

by his will.

Comment. The amendment to Section 126 mekes clear that Section
126 does not operate with respect to powers of appointment. A provision
in 8 will devising the residue of the testator's real property or be-
queathing the residue of the testator's personal property operates with
respect to powers only to the extent provided in Civil Code Sections

1386.1 and 1386.2.

~65-



e

SEVERABILITY CLAUSE

Sec. 5. If any provision of this act or application thereof
to any person or circumstance is held invalid, such invalidity shall
not affect any other provision or spplication of this act which can
be given effect without the invalid provision or application, and to

this end the provisions of this act are declared to be severable.

Comment. Sectlon 1380.2 of this act provides for the application of
this act to the exercise, release, and assertion of rights under a power
of appointment created prior to the effective date of thils act. It is
possible--but not likely~-that this provision will be held unconstitutional.
Section 5 is therefore included to preserve the remainder of the act in
the event that & particular provision is held invalid or its application

to a particular situwation is held invalid.



QPERATIVE DATE

Operative date

Sec. 6. This act becomes operative on July 1, 1970.

Comment. To permit time for attorneys to become familiar with the

provisions of this &sct, the operative date is deferred until July 1, 1970.
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An act to amend Section 860 of the Civil Code,relating to

pOWEYrs.,

The people of the State of Californis do enact as follows:

Section 860 (amended)

Section 1. Section 860 of the Civil Code is amended to read:
860. Where a power is vested in several persons, a8ll must
unite in its execution; but, in case any one or more of them is

dead , is legally incapable of exercising the power, or releases

the power, the power may be executed by the surviver-er-sur-

vivers others , unless otherwise prescribed by the terms of the

power.

Comment. Section 860 has been amended to conform it to Civil

Code Section 1385.4. Cf. Civil Code Sectien 1385.3.
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