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Memorandum 68-99 

SUbJect: Study 69 • Powers of Appointment 

10/9/68 

Attached are two copies of a revised tentat1ve reccaaendat10n Nlat1n8 

to pawl'S or appointment. It incorporates the chanpi DI!Ide at the 

lalt meet111S and other rev1s1ona S\l8lJelted by CoIIIn1111oneZ'I who turned 

in ed1ted cop1el of the previous recommendation. In aWtion, it 

includes 8cae noDlUbstantive staff revisions. We IlUlt approve this 

re~ndatiOD for pr1ntil1S ~t the October llleet1n8 it we an to 

submit it to the 1969 Legislature. Accord1l18l7, please DI!IrJI: 70Ur 

suggested editorial rev11iona on one copy and nturn 1t to tlle .taft 

at the October llleetil1S. 

!D1e foUov1.D8 an the matters noted for 1CIIU' attent:ton. 

section 1380.2 

The second sentenee w. added to this sectlon at the request of 

ths COI&1.11on. The first two »Ar&srapba of the CoIIDent were a110 

complete17 reviled to include lan8"IP a4opted. at the ~ mee~. 

Section 13Bl..3 

1!li1 section val tabulated. and the Oonment .s c:oq,lete17 rec1ratted 

to make clear the di.t1nct:toll8 between "te.tament&1T, .. "preeentl7 

exercisable" and "poltponed" per.. Two example. or COIIIIOnly Uled 

postponed powers were included to 1Uultrate and satl.ty a problem 

raised by the Bankers Les1slative CoDm1ttee. 

Section 1364.1 

SUbdivision (b) •• added to this section at the direction of 

the 0Cmm1181on at the last meet1ns. The lecond JlU'&S1'8JIb or the 

ca.aent val allO added to explain lubd1vision (b). 

------ - - .--------_.-
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Section 1385.1 

This section was revised to combine former Section 1383.1 aDd SectiOD 

1385.1. Subdivision (a)(formerly SectioD 1383.1) is simply adopted 

without change. SUbdivision (b)(formerly subdivision (a) of Section 

1385.1) is revised in accordance with the deciSions of the Coaimis.ion 

at the last meeting, to require compliance by the donee in all ca.es 

with limitations specified in the creating instrument as to the IIBDDer, 

time, and conditions of the exercise of a power of appOintment. The 

sole exception to this rule is set forth in subdivision (c) (formerly 

subdivision (b) of Section 1385.1) which permits a power stated to be 

exercisable by an inter vivos instrument to also be exercisable by 

wU1. 

Section 1385.3 

Subdivision (b) of Section 1385.3 was revised so t!:at when a 

person whose consent is required becomes incapable of consenting, the 

the consent on behalf of such person IIBY be g1 Yen by his guardian or 

conservator. The change was IIBde to avoid a possible tax trap that 

might occur if a power is converted into a general power by simply 

dispeDSing with the consent of a person becoming 1e@llllly incompetent. 

Seetion 1386.2 

Section 1386.2 was revised to reflect the Commis.ion's decision that 

a residuary clause should exercise a general power of appointment 

unless the creating instrument requires a specific reference to either 

the power or the c~ating instrument or the donee mnifeste an intent 

not to so exercise the power. The Comment, of course, wae redrafted 

in accordance with this change. 
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Section 1387.1 

At the Commission's direction, this section was revised to include 

the limiting introductory clause "Unless the creating instrument clearly 

IIBnifests a contrary intent." The staff was, however, also directed 

to check this inclusion against the Restatement rule. It was 

discovered that the Restatement does not include such a limitation, 

and the Comments to Section 356 and 357 of the Restatement point out 

that such limitations are both inconsistent with the nature of 

a general power (!.:.!.:" that it is equivalent to outright ownership) 

and are generally avoidable by the subterfuge of appointment to the 

donee's estate (or the donee himself) and thence appointed subject to 

conditions, lawful restraints, in trust, and so on. The staff 

recamnends therefore that the section be restored to its or:l.ginal form 

by.strik:l.ng the introductory clause. 

Section 1387.2 

The first paragraph of the Comment to Section 1387.2 was rev:l.sei 

and expanded to discuss the exercise of a special power by the creation 

of a special power in a permissible appointee. Special mention was 

IIBde of the fact that a special power is not the equivalent of outright 

ownerShip and that the creation of a special power wiU not therefore 

satisfy a min:1aJm sbare under an imperative power. 

Section 1388.2 

SUbdivision (c) of Section 1388.2 was revised in accordance with 

the decisions of the Commission at the last meeting. Two minor 

changes were, however, mde in the language adopted. In paragraph (1) 

of subdivision (c), the phrase "if such person cannot with due diligence 
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be found within the state" was substituted for "if the circumstances 

are such that personal service of process could not be made on such 

person." The substitution simply makes expl1ci t the test intended here. 

In subparagraph (11) of paragarph (3) the phrase "or has a place of 

business" was deleted. As explained in the Comment, this provision 

would have required a check in each county in the state to determine 

whether a release had been delivered to the county recorder since 

it is always possible that the donee may have had a place of business 

in any county in the state. 

Left unresolved is the problem generally of proving delivery after 

the donee' s death and specifically the proof of diligent efforts by the 

donee to find the person to whom he was to have delivered his release. 

One possibUity is to provide for sn affidavit by the donee concerning 

his efforts. The affidavit could perhaps be recorded and be deemed 

presumptive evidence of diligent search in the event a contest 

subsequently occurs. The last paragraph of the Comment to this 

Section (page 43) was added to explain the reviSion of this SUbdivision. 

Section 1389.2 

Subdivision (a) and the first paragraph of the Comment to Section 

1389.2 (}l8ges 45 and 46) have been substantially revised in an attempt 

to resolve the problems of distribution arising where a donee dies 

having partially exercised an imperative power. The staff checked 

the Restatement and the statutes of the other states and found that they 

did not cover this situation and provided only for the situation where 

the donee fails completely to exercise an imperative power. In this 

Situation, the Restatement, the other states, and our tentative 

recommendation all provide for equal distribution among the permissible 
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appointees. Where there has been a partial appointment under an 

imperative power, the staff feels that this demonstration of the 

donee's intent should be honored where possible by giving effect to the 

partial appointment and then dividing the property not appointed equally 

among all the permissible appointees. Where this equal division fails 

to satisfy a mintmum distribution requirement set by the donor, the 

appointees who have received a partial appointment will have to refund 

a pro rata portion of their share in an amount sufficient to 

fulfill the mintmum distribution. Examples illustrating this solution 

to the problem are included in the Comment on page 46. 

Section 1389.3 

This is a section that disturbed Professor Rabin and perhaps remains 

unsatisfactory. Throughout this recommendation a general power of 

appointment is treated as being the substantial equivalent of out-

right ownerShip. Nevertheless, here we hedge this principle with 

potentially restrictive rules of "capture." It would seem that. unless 

either the creating instrument or the instrument of appointment 

manifests a contrary intent in all cases Where the donee of a general 

power makes an ineffective appOintment, he sufficiently manifests an 

intent to exercise control over the property, and the property inef-

fectively appointed should pasa to the donee or his estate rather than 

revert to the donor or the donor's estate for distribution. It shOUld 

be noted that by definition the power is a general power and the 

appointive property will therefore be included in the donee's estate for 

tax purposes and the problem we are concerned with here is simply that 

of distribution. 

The rule suggested above could be adopted by revising Section 1389·3 

to read: -5-



1389.3. (a) Except as provided in subdivision (b), when 
the donee of a discretionary power of appointment fails to 
appoint the property or releases the entire power, the appointive 
property passes to the person or persons named by the donor as 
takers in default or, if there are none, reverts to the donor. 

(b) Unless either the creating instrument or the instrument 
of appointment manifests a contrary intent, when the donee of a 
general power of appointment makes an ineffective appOintment, in 
whole or in part, the appointive property not effectively 
appointed, passes to the donee or his estate. 

If the revision above is adopted the Comment to this section would, 

of course, also be redrafted. 

Section 1390.3 

In accordance with the decision at the last meatiiOg, this 

sec-Glon has been redrafted to reQuire other assets of -ohe donee to 

be l"ccorted to by creditors before the appointive pl'opel"ty is 

reac:led. No attempt, however, has been made to exch:<La -"he two basic 

kinl~3 of powers excepted under the tax law. These Bl'C: (1) a 

pm,el" exercisable only with the consent of an ad-iersc pal'-i;y or the 

cre'l"~or and (2) a p01ier exercisable subject to an ascertainable 

s'i;anG.ard. In both these situations, the donee may lack the sub-

stD.1TGial equivalent of full ownership, but Section 1390.3 makes 

the appointive property available to creditors. 

Sec-oion 1391.1 

·.rhis section and the Comment therto has been l"e.-ised in 

accordance with the decisions made at the last meetinG' 

Seci;ion 1392.1 

The Commission at the last meeting directed the staff to 

reC_:raZt this section to provide iil essence that an exercise of a 

pover of appointment be revocable lmtil title to the appointive 

property has passed or until the property has become <iistributab1e. 
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This was done and the section and Comment implementing this 

directive is attached hereto as Exhibit 1. 

HOllever, in checking back into the Restatement and the statutes 

of the other states, it was learned that the rule presently provided 

in Section 1392.1 is universal. The principle behind the rule is 

that a transfer of property should be irrevocable unless the pOlTer 

to revoke is expressly reserved. As applied to the exercise of a 

power of appointment, it seems to be assumed that "exercise" means 

"effective exercise." For example, a donee's will exercising a power 

of appointment is not effective until the donee's death. Similarly 

an exercise to take effect at death is revocable until death. The 

Comment to Section 1392.1 was completely revised to reflect this 

analysis and the staff feels that this uill be adequate "ithout 

changinc the Section. 

-7-
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Junior Counsel 
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EXHIBIT I 

1392.1. (a) Unless the po"er to revoke is reserved in the 

instrument creating the power or exists pursuant to Civil Code 

Section 2280, the creation of a pmler of appointment is irrevocable. 

(b) Unless made expressly irrevocable by the creating 

instrument or the instrument of exercise, an exercise of a power 

of appointment is revocable so long as the title to the appoint

ive property has not passed or the appointive property has become 

distributable pursuant to such appointment. 

(c) Unless the power to revoke is reserved in the instrument 

releasing the power, a release of a power of appointment is 

irrevocable. 

Comment. Under subdivision (a) of Section 1392.1, the creation of 

a power of appointment is irrevocable unless the power to revoke is 

reserved in the instrument creating the power or unless the pmrer is 

created in connection with a trust made revocable under Civil Code 

Section 228c. In the latter case, to avoid conflict betllcen this 

section and Section 2280, a power of appointment is revocable to the 

same extent that the truet in connection with which it is created is 

revocable. 

Under subdivision (b), an exercise of a power of appointment is 

revocable so long as title to the appointive property has not passed 

of.the appointive property has not become distributable, unless the 

creating instrument or instrument of exercise provides otheI".lise. This 

subdivision embodies a policy that the donee should be permitted to 
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modifY or revoke an exercise of the power so long as the appointive 

assets have not been affectively transferred. 

Under subdivision (c), the release of a power of appointment is 

irrevocable, unless the power to revoke is reserved in the instrument 

of release. The procedure necessary to effect a release is provided 

in Section l388.2. 
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NOTE 
Thia recommendation includes an explanatAll'y Comment to eaeh 

-uon of the noommended legislation. The Comments are written 
.. if the legislation were enaeted. They are cast in this form 
beeauee their primary purpose is to undertake to expla.in the law 
.. it would esiat (if enaeted) to those who w111 have occasion to 
uee it after it is in elfect. 

.. ' 
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[Letter of Transmittal on Letterhead] 

To His Excellency, Ronald Reagan 
-- Governor of California and 

The Legislature of California 

october 21, 1968 

The California Law Revision Commission was directed by Resolution 

Chapter 130 of the statutes of 1965 to make a study relating to powers 

of appointment. 

The Commission herewith submits its recommendation and a study 

relating to this subject. The study was prepared by Professor Richard 

R. Powell of the Hastings College of the Law. only the recommendation 

(as distinguished from the study) is expressive of Commission intent. 

Respectfully submitted, 

Sho Sato 
Chairman 
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TnlTATIVE 

REOOfotlENIllTION OF THE CALIFORNIA 

LAW REVISION COHaSSION 

relating to 

Powers of appointment have been aptly described as ODe of tile 

molt useful and versatile devices available in estate planning. A 

power of appointment is a power conferred by the OWIIer of property 

(the "donor") upon another person (the "donee") to des1pte the 

persons ("appointees") who will receive the property at IIOIIIe time 

in the tuture. Although such powers can be created as to lesal (or 

"nontrust") interests in property, the present day use 01' powers is 

no~ incident to inter vivos or testamentary truste. In the 

typical Situation, the creator ot the trust transfers property in 

trust tor the benefit 01' a designated person during his litetillle 

with a provision that, upon the death of the Ute beneficiar)', the 

remaining property shall be distributed in accordance with an -appoint

ment" _de by the beneficiary or, occasionally, by the trustee or 

another person. 

The most COIIiIIIOn use of powers today is in connection wi tb the 

so-called "IIBrital deduction trust." Under this arrangement, the 

husband. leaves his wife II sufficient portion of his estate to ob-

tain tull benefit of the mritaJ. deduction. She is given a Ufe interest 

in such portion together with an unrestrioted pOlrol" to appojnl; tile l'tlCI81nder, 
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with a further provision in case she ~oes not exercinc tSe powerl 

The transfer takes advantage of the marital deduction and yet, where 

the power of appo:i.ntment may be exercised only by wiU, insures that 

the property will be kept intact during the wife's lifetime. If, on 

the other hand, the husband does not want to pemit the wife to appoint 

the property to herself or her estate, he may give her a life estate 

with a power to appoint among only a small gl'O\llI of persons such as 

their children. In this case, the transfer is not eligible for the 

marital deduction but the so-called "second tax" is avoidedl the 

property :Las not subject to an estate tax at the vite' 8 death. At the 

S8IIIII time, the husband has been able to direct the future dilpOsition 

of the property, it must be kept intact during the wife's lifetime 

and, at her death, her right to dispose of the property is restricted 

to the apPointees deSignated by the husband. !the latter device may 

also be used to avoid the "second tax" when .the spe~ialpol1er is given 

to SCl:leone other thlm the donor's wii'e. Where} far ~; the 11= 

gives a special power of appointment to his son or daughter, he 

achieves substantial tax saving in the donee's estate and control 

over the ultimate distribution of the appointive property. 

Apart from their usefulness in minimizing death taxes, powers 

aake possible a flexibility of disposition that can be achieved in no 

other way. When a husband leaves his property in trust for the bene

fit of his wife during her lifetime and, upon her death, to such of 

his children and in such proportiOllS as his wife may appoint, be 

makes it possible for the ultimate distribution to be made in 

acoCl1'dani:e with ohanges that occur between the t1rae of 

his death and the time 6f his wife f s death. He has 
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limited the benefits of his property to the objects of his bounty, but 

he has also permitted futUre distributions of principal and income to 

take account of changes in the needs of beneficiaries which he could 

not possibly have foreseen. Births, deaths, financial successes and 

failures, varying capacities of individuals, and fluctuations in 

income and property values can all be taken into account. Moreover, 

the limitations imposed by the donor on the manner of exercising the 

power and the persons to whom appointments can be made give him con

trol ot the property after he has transferred it. He can make the 

power exercisable during the lifetime of the donee (a power that i8 

"presently exercisable" or one that is "postponed" until a stated 

event during the lifetime of the donee), or he can make the power 

exerCisable only by will ("testamentary power"). He may penuit the 

donee to appoint only among a specified group of persons, such as 

his children ("special power"), or he may create a broad power per-

mitting the donee to appoint to herself, her estate, or her credi

tors ( "general power"). 

Despite the many advantages of powers of appointment, uncertainties 

exist as to their validity and interpretation under California law. It 

.:aa not until 1935 that an appellate court held that the common law of 
1 

powers obtains in this state. This decision was helpful in auuring lawyers 

1. Estate of Sloan, 7 Cal. App.2d 319, 46 P.2d 1007 (1935). 
In 1872, California adopted, as part of the Civil Code, an 

elaborate statute relating to powers of appointment. The com
plexity of that statute and certain ill-considered provisions 
that it contained, in addition to the general unfamiliarity with 
powers of appointment prevalent at that time, caused the Legis
lature, in 1874, to repeal the entire statute. 

-3-



c 

c 

c 

I 

that powers of appointment are valld devices and are governed by the 

evolving law declared in judicial decisions. Nevertheless, the law 

of powers remains in a state of arrested development for want of a 

sufficient body of authoritative case law to resolve the significant issues. 

The uncertainty as to the non-tax consequences of powers. may have caused 

SOllIe estate planners to be. hesitant 10 using powers and has sometimes made it 

necessary for lawyers and judges to investigate large numbers of cases, 

often from other jurisdictions, before drafting an instrument with a 

power or deciding a question in litigation. 

RECCMmIDATIONS 

The COIlIm1ssion recomme.nds that California atlcJlt a statute 

stating the ~re important rules governing powers of sppoint

ment .and providing that the common law rules relating to 

powers of appOintment are applicable unless codified by statute. 

New York, Minnesota, Wisconsin, and Michigan have recently enacted 

similar statutes. The enactment of such a statute in California would 

be of significant value in clarifying the law of powers and 'creating 

confidence in their use. Although the statute generally should follow 

COllllDOD law rules, a few significant departures from the common law 

rule or existing California law are recommended; 

1. Distinction between "general" and "speciar' powel'8. "General" 

and "special" powers should be defined so as to conform to the defini

tions of "general" and "limited" powers found in the state inheritance 

tax law and the definition of "general power" in the Federal estate 
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tax law. This approach would accord ~ith the general professional 

usage of the terms and would base the distinction upon the equivalency 

of ownership in the donee of the general pa.rer, rather than upon the 

number of permissible appointees. This distinction, however cast, is 

~ortant primarily in regard to the rights of creditors and the rule 

against perpetuities. 

2. Exercise of general power of appointment by residuary clause 

in donee's uill; In Estate of Carter, 47 Cal.2d 200, 302 P.2d 301 

(1956), the Supreme Court interpreted Probate Code Section 125 to 

require a holding that a residuary clause in a will, which did not 

mention the testator-donee's general testamentary power, exercised the 

power despite the clearly provable intent of the donee not to exercise 

the power. Under the Carter rule, the donee of a power II18Y, through 

the unintended exercise of the power, cause disadvantageous--and 

possibly disasterous-'~tax consequences for his estate. See California 

Will Drafting § 7.11 (Cal. Cont. Ed. Bar 1965). The rule may also 

result in the passing of the appointive property to residuary legatees 

where the donee intended the property to pass to the talters in default. 

The Carter rule should be changed to permit evidence apart from 

the will that the donee did not intend to exercise & general power of 

appointment. But, a residuary clause should exercise a general 

power of appointment unless the will lacks a specific reference to the 

power required by the donor or the donee has .manifested his intent--in 

his will or otherwise--not to exercise the power. 
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3. Preference for exclusive powers of appointment. Where a 

power is created in a donee to appoint to a class such as his children, 

the question arises as to whether the power is an exclusive power, which 

perm1ts the donee to appoint all of the property to one of his children, 

or a non-exclusive power, under which he must appoint some of the 

property to each of the children. At the cOlllll1On law, the preference 

was for exclusive powers. In Estate of Sloan, supra, however, the 

Court of Appeal held that in california the preference is for non

exclusive powers. Therefore, a california donee must appoint to each 

of the permissible objects under a special power of appointment unless 

the donor bas manifested a contrary intention in the creating instru

ment. This holding encourages litigation to determine the amount 

which 'BDUst be appointed to each permissible object of a power and 

restricts the flexibility of powers, which is one of their principal 

advantages. See california Will Drafting § 13.4 (cal. Cont. Ed. :Bar 

1965). Therefore, the Commission recommends that the california rule 

be changed to embody the COlllllOn law preference ,for exclusive powers 

unless the donor manifests a contrary intention by providing a mini-

DDlJII or maJdmwn amount for each permissible appointee. 
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4. Rights of creditors of donee. One of the most unsatis:factory 

aspects of the common law of powers of appointment is the rule govern

ing ,the rights of creditors of the donee. Under the CODDDOn law 

dOctrine of "equitable assets," creditors of the donee can reach the 

appointive assets only when a general testamentary power of appointment 

bas been exercised in favor of a creditor or volunteer (Restatement of 

Pro1leI"!'Y § 329) or when an inter vivos exercise of a power resul.ts in 

a fraud on creditors (Restatement of Property § 330). Property covered 

by an unexercised power of appointment is not subject to the claims of 

creditors. Res~tement of propert?" § 327. These rules apparently con

stitute present California law. See Estate of Masson, 142 Cal. App.2d 

510, 298 P.2d 619 (1956). 

The camnon law rule is not logical. Where the power to appoint 

is both general and presently exerCisable, the donee has the equivalent 

of full ownerShip as to the appointive assets. His creditors should 

be able to reach property that their debtor can appropriate for his own 

benefit. This is equally true where the property is covered by a 

general testamentary power ,which has became presently exercisable by 

the death of the donee. In such case, the appointive assets have came 

under the complete power of disposition by the debtor-donee and should 

be treated the same as the other assets of the decedent. The rights 

of' creditors should not be dependent upon the exercise of', the power. 

The mere existence ,of the power should be· the essential operative :fact. 

Accordingly, the Colll!llission recommends that, to the extent that the 

donee's 0\IIl property is not adequate to satisfy the claims of the . 

creditors, the creditors of the donee may be permitted to reach property. 
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c 

subject to a presently exercisable general prower, or subject to 

a general testementery power after the donee has died, to the same 
2 

extent as if the property were owned by the donee. The recOIIIIl!ended 

rule is consistent with the rule adopted by modern legislation in 

3 other stetes and the rules that treat such property as owned by 

the donee for the purposes of death texes 
4 

and bankruptcy. 5 

2. If the property has been appointed by an inter vivos instrument, 
the property should be subject to creditors' claims if, had it 
been the donee's own property, the property, could have been 
reached by the, cred1tors under the rules relating to fraudulent 
conveyances. See Restatement of Property § 330. 

3. See Mich. Stat. Ann. § 26.155 (113)(Supp. 1967); Minn. Stet. Ann. 
§ 502·70 (Sul!P' 1967») N.Y. Estates, Powers and Trusts Is.v 
§ 10-7,2 (l,967); Wis. Stat. Ann. § 232.17 (Supp. 1967). 

4. Section 2041 of the Internal Revelll1e Code requires that property 
subject to a general power of appointment be included in the 
donee's gross estate for estate tax purposes. S:lmil.arly, "~ 
California Revenue and ,Taxation Code Section 13696 provides that 
a taxsble inheritance from the donee occurs whenever a person 
takes property either by the exercise or the nonexerc1se of a 
general poWer. 

5. The Federal Bankruptcy Act includes in a bankrupt' s assets aU 
property subject to his appointment under a general, power of 
appointment that is presently exercisable at the moment of 
bankruptcy. 11 U.S.C. § 110(a)(3). 
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PROPOSED LEGISIATION 

The Commission r s recOllllIlendations would be effectuated by the 

enactment of the following measures: 

I 

An act to add Title 7 to Part 4 of Division 2 (commencing with 

Section 1380.1) of, and to repeal Section 1060 of, the 

Civil Code, and to amend Sections 125 and 126 of the 

Probate Code, relatiog to powers of ap;pointment. 

The peop!e of the State of california do enact as follows: 

, 
TITLE 7. POWJmS OF APPOlll'lMENT 

Section 1. Title 7 (cOllllIlencing with Section 1380.1) is 

added to Part 4 of Division 2 of the Civil Code, to read: 

TITLE 7. POWEBS OF APPOINTMENT 

Comment. This title does not codify all of the law relatiog to 

powers of apPOintment. Its provisions dea1 with the problems most likely 

to arise and afford positive statutory rules to govern these problems. 

Many minor matters are not covered by this title or other statutes; these 

are 1eft to court decision under the common law which remains in effect. 

See Section 1380.1 and the Comment to that section. Other states 

that have recently enacted legislation dealing with pOlTers of 

appointment have taken the same approach. See Mich. S-ca-t;. Ann. 

§ 26.l55(ll9)(Supp. 1967); Minn. Stat. Ann. § 502.62 (1945); N.Y. 

Estates I Powers and Trusts Law § 10-1.1 (1967); Wis. Stat. Aim. 

§ 232.19 (Supp. 1967). 

-9-



c 

c 

c· 

'--

CHAPTER 1. GENERAL PROVISIONS 

Section 1380.1. Common law applies unless modified by statute 

1380.1. Except to the extent that the common law rules 

governing powers of appointment are modified by statute, the 

common law as to powers of appointment is the law of this 

state. 

Comment. Section 1380.1 codifies the holding in Estate of Sloan, 

7 Cal. App.2d 319, 46 P.2d 1007 (1935), that the common law of powers 

of appointment is in effect in California unless modified by statute. 

See also Estate of Elston, 32 Cal. App.2d 652, 90 P.2d 608 (1939); 

Estate of Davis, 13 Cal. App.2d 64, 56 P.2d 584 (1936). As used in 

this section, the "cOllllllOn law" does not refer to the common law as it 

existed in 1850 when the predecessor af Civil Code Section 22.2 was 

enacted; rather, the reference is to the contemporary and evolving 

rules of .decisions developed by the courts in exercise of their power 

to adapt the law to new situations and to changing conditions. See, 

~, Fletcher v. Los Angeles Trust & Sav. Bank, 182 Cal. 177, 187 Pac. 

425 (1920). 
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§ 1380.2 

Section 1380.2. Law applicable to powers created prior to July 1, 1970 

1380.2. If the law existing at the time of the creation of 

a power of appointment and the law existing at the time of the 

release or exercise of the power or at the time of the assertion 

of a right given by this title differ, the law existing at the 

time of the release, exercise, or assertion of a right controls. 

Nothing in this section makes invalid a power of appointment 

that was created prior to July 1, 1970, and which was valid under 

the law in existence at the time it was created. 

Comment. Section 1380.2 makes this title applicable where a 

release is executed, a power is exercised, or a right is asserted after 

the operative date of this title (July 1, 1970), regardless of when the 

power was created. However, Section 1380.2 deals only with the "release" 

or "exercise" of a power or the "assertion of a right" given by this 

title. The section does not deal with "creation" of powers of appoint-

ment, and nothing in the section makes invalid a power of appointment 

created prior to July 1, 1970, where such power was valid under the law 

in existence at the time it was created. 

Under Section 1380.2, the rights of creditors after July 1, 1970, 

with respect to a power of appointment, whether created before or after 

July 1, 1970, are controlled by Sections 1390.1-1390.4. Likewise, after 

July 1, 1970, such matters as the exercise of a power of appointment 

are governed by this title--even though the power of appointment was 

created prior to July 1, 1970. 

Provisions similar to Section 1380.2 exist in other states. See 

Mich. Stat. Ann. § 26.155(122)(Supp. 1967); Wis. Stat. Ann. § 232.21 

(Supp. 1967). 
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§1381.1 

CHAPTER 2. DEFINITIONS; CIASSIFICATION OF POOERS 

OF APPOIN'lMENT 

Section 1381.1. Definitions 

1381.1. As used in this title: 

(a) "Donor" means the person who creates or reserves 

a power of appointment. 

(b) "Donee" means the person to whom a power of appoint-

ment is given or in whose favor a power is reserved. 

(c) "Appointee" means the person in whose favor a power 

of appointment is exercised. 

Cd) "Permissible appointee" means a person in whose favor 

a power of appointment can be exercised. 

Ce) "Appointive property" means the property or interest 

in property which is the subject of the power of appointment. 

(f) "Creating instrument" means the deed, '11'111, trust 

agreement, or other writing or document that created or reserved 

the power of appointment. 

Comment. Section 1381.1 defines terms that are used throughout 

the title. Subdivisions (a), (b), and (c) are substantially the same 

as Restatement of Property Section 319(1), (2), and (4). Subdivisions 

Cd) and (e) adopt terms different from the Restatement of Property but 

are substantially the same in meaning as Section 319(3) and (6). Sub

diviSion (f) is similar to Michigan Statutes Annotated Section 

26.155(102)(g)(Supp. 1967)' 
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§ 1381.2 

Section 1381.2. "General" and "speciar' powers of appointment 

1381. 2. (a) A power of appointment is "general" to the extent 

that it is exercisable in favor of the donee, his estate, his credi-

tors, or creditors of his estate, whether or not it is exercisable 

in favor of others. All other powers of appointment are "special. n 

(b) A power of appointment may be general as to some appointive 

property or a specific portion of appointive property and be special 

as to other appointive property. 

Comment. Subdivision (a) of Section 1381.2 is based on the .dis-

tinction between "general" and "limited" powers in the California inheri-

tance tax law and the distinction between "general" powers and all other 

powers in the federal estate tax law. See Cal. Rev. & Tax. Code § 13692; 

Int. Rev. Code 'of i954 § 2041(b)(1). Alth~1 this title generally 

codifl00 the common law, Section 1381.2 departs from the cor.lOon la;r 

distinction stated in Restat~m~n_~o~Pr~ertx, Section 320. Instead, it 

adopts the prevailing professional usage which is in accord ~dth the defi

nitions contained in the federal and state death tax laws. Section 1381.2 

is similar to provisions adopted in other states. See Mich. Stat. Ann. 

§ 26.155(102)(h), (i) (Supp. 1967); N.Y. Estates, Powers and T2usts Law 

§ lO-3.2(b), (c)(1967); Wis. Stat. Ann. § 232.01{41(5) (Supp. 1967). 

The exceptions contained in the tax law definitions are omitted. 

Oc1ssion of the e¥ceptions fO~aws tbe exwwple of Nichig$n, New York, 

and Wisconsin. 
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§ 1381.2 

The language in subdivision (a) of Section 1381.2 is similar to 

that used in the Internal Revenue Code to define a general power for 

purposes of the federal estate tax law. The power is general so long 

as it can be exercised in favor of any ~ of the following: the donee, 

his estate, his creditors, or the creditors of his estate. To be classi

fied as general, the power does not have to give the donee a choice 

among all of this group; it is sufficient if the power enables him to 

appoint to any olie of them. However, a power that is not otherwise 

considered to be a general power should not be classified as general 

merely because a particular permtssible appointee may, in fact, be a 

creditor of the donee or his estate. A similar rule obtains under the 

federal estate tax and gift tax regulations. Treas. Reg. §§ 2o.204l-l(c), 

25.25l4-1(c)(l958). 

A special power is one that permits the donee to appoint to a 

class that does not include himself, his estate, his creditors, or 

the creditors of his estate. If' the class among whom the donee may 

appoint includes only specified persons but also includes himself, 

his estate, his creditors, or the creditors of his estate, the power 

is general rather than special. 

Subdivision (b) is included to make clear that a power of 

appointment may be general as to part of the appointive property and 

special as to the rest. Thus, where ~ devises property to ~ for life 

and at B's death to be distributed, one-half to any person ~ by will 

directs, and one-half to ,2, .l2, or ! as ~ by will directs, ~ has a 

general testamentary power as to one-half' the property and a special 

testamentary power as to the remaining one-half. 
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Section 1381.3. "Testamentary" and "presently exercisable" powers 
of appointment 

1381.3. (a) A power of appointment is "testameiltary" if it 

is exercisable only by a will. 

(b) A power of appointment is "presently exercisable" if it 

is not;testamentary and: 

(1) It is effectively exercisable from the time of its 

creation; or 

(2) If its effective exercise was postponed, the period 

of postponement has expired. 

Comment. Section 1381.3 differentiates among powers of appoint-

ment by focusing upon the time at which the power may be effectively 

exercised. It defines "testamentary" and "presently exercisable" 

powers. Note that a power of appointment that can be exerciseu by 

inter vivos instrument as well as by will is not one that can be 

exercised "only by a will" and hence is not a testamentary pmrer. 

A power may-be neither "testamentary" nor "presently exercisable." 

A power is not "presently exercisable" if it is "postponed." A power 

is "postponed" if: (1) The creating instrument provides that the 

power may be exercised only after a specified act or event occurs or 

condition is met (for example, that the donee reach the S{le of 25), 

and such act or event has not occurred or the condition has not been 

met; or (2) the creating instrument provides that an exercise of the 

power is effective, (for example, the appointive property is distribut

able pursuant to an exercise of the pmrer) only after a specified act 

or event occurs or condition is met, and such act or event; has not 

occurred or the condition has not been met. Examples of a power that is 

-15-
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~ 1381.3 

"poatponed" are: (1) The creating instrument provides that a 'life r S 

power of appointment over certain property held in trust by a bank is 

exercisable "only by a written instrument other than a uill on file 

with the trustee at the death of my wife" and, although tile \fife has 

filed a 1Iritten instrument with the trustee designating the appointees, 

she is still alive. (2) The appointive property is held in trust by a 

bank, the creating instrument provides that "any distribution of the 

appointive property in accordance with an exercise of the p~ler of 

appointment by written instrUlllent delivered to the trustee during the 

donee r s lifetime shall by made after the donee r s death," and,' although 

the donee has delivered a written instrument to the trustee designating 

the apPOintees, the donee is still alive. When the term "power not 

presently exercisable" is used in this title, it includes both testa

mentary p~,ers and powers that are otherwise postponed. 

Sec"cion 1381.3 follows the cOlll1llOn law embodied in the Restatement 

of Property Section 321. For comparable sections in other recently 

enacted statutes, see Mich. Stat. Ann. § 26.l55(l02)(!) (Supp. 1967) 

(detini!IG a power of appointment that is "presently exercisable"); 

N.Y. Estates, Powers and Trusts Law § 10-3.3 (1967). 
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§ 1381.4 

Section 1381.4. "Imperative" and "discretionary" powers of appointment 

1381.4. A power of appointment is "imperative" "hen the 

creating instrument manifests an intent that the permissible 

appointees be benefited even if the donee fails to exercise the 

pO'fer. An imperative power can e:,ist even though "i;he (onee has 

the privilege of selecting some and excluding others of the des

signated permissible appointees. All other powers of appoint

ment are "discretionary." The donee of a discretionary pover is 

privileged to exercise, or not to exercise, the pOlTer as he 

chooses. 

Comment. Section 1381.4 defines "discretionary" and "imperative" 

povers. A power of appointment must be either imperative or discre

tionary. If a power is imperative, the donee must exercise it or the 

court will divide the appointive property amonc the pote~tial 

appoi;1"~ces. See Section 1389.2. The duty to ll8ke 

an appointment is normally considered unenforceable during the life of 

the donee. See Restatement of Property § 320, special note at 1830 

(1940) • f. discretionary power, on the other hand, may be exercised or 

not exercised as the donee chooses. Nonexercise vill resuH in the 

property I s passing to the takers in default or returning to the donor I a 

estate. Gee Section 1389.3. 

Section 1381.4 does not state what constitutes a manifestation of 

intent that "the permissible appointees be benefited even if the donee 

fails to exercise the power. II The common lav rules that determine when 

such an intent has been manifested apply. See Section 1300.1 and the 

Comment thereto. 
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§ 1381.4 

Section 1381.4 is similar to New York Estates, Powers and Trusts 

Law Section 10-3.4 (1967). The Restatement of Property does not define 

or use these terms in discussing the distribution of property on the 

failure of' the donee to exercise the pover. See Restatemen-G of Property 

§§ 320, special note at 1830, 367, statutory note at 2033 (1940). See 

also O'Neil v. Ross, 98 Cal. App. 306, 277 Pac. 123 (1929)(discussion 

of "mandatory" powers but no holding concerning them). 
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§ 1382.1 

CHAPTER 3. CREATION OF POWERS OF APPOINTMENT 

Section 1382.1. Donor's capacity 

1382.1. A power of appointment can be created only b,y 

a donor having the capacity to transfer the interest in property 

to which the power relates. 

Comment. Section 1382.1 codifies existing law. See SWart v. 

Security-First Nat'l Bank, 48 Cal. App.2d 824, 120 P.2d 697 (1942). 
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§ 1384.1 

CHAPTER 4. EXERCISE OF THE POWERS OF APPOIN'l'MENl' 

Article 1. Donee's Cspaci ty 

Section 1,384.1. Donee's capacity 

1,384.1. (a) A power of appointment can be exercised 

only by a donee having the capacity to transfer the inter

est in property to which the power relates. 

(b) Unless the creating instrument otherwise provides, 

a donee who is a minor may exercise a power of appointment 

only if: 

(1) He is over the age of 18 years and exercises the 

power of appointment by a will; or 

(2) He is deemed under Civil Code Section 25 to be an 

adult person for the purpose of entering into any engagement 

or transaction respecting property or his estate. 

Comment. Under Section 1,384.1, the normal rules for determin

ing capacity govern the capacity of the donee to exercise a power 

of appointment. See SWart v. Seeurity First Nat'l :Bank, 48 Csl. 

App.2d 824, 120 p.2d 697 (1942). Subdivision (a) states the common 

law rule embodied in Section 345 of the Restatement of Property 

and is substantially the same as Michigan Statutes Annotated Sec

tion 26.155(105)(1)(SUpp. 1967) and Wisconsin Statutes Annotated 

Section 232.05(1)(SUpp. 1967). 

SUbdivision (b) states a requirement applicable to a donee 

who is a minor. This requirement is in addition to the general 

requirement stated in subdivision (a)(~, donee not judicially 

determined to be of unsound mind) which a minor donee also must 
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§ 1384.1 

satisf1. Subdivision (b) adopts the same rules that determine 

whether a minor can make a valid will (probate Code section 21) or 

can enter into a transaction respecting property or his estate 

that cannot be disaffirmed (Civil Code Sec,t1on 25). 



Article 2. Scope of Donee's Authority; Formalities Required 

Section 1]85.1. Scope of donee's authority generally 

(a) Except to the extent that the creating 

instrument manifests an intent to impose limitations, the 

authority of the donee to determine appointees and to select 

the time and manner of making appoiiltments is unlimited. 

(b) Except as otherwise provided in this title, if 

the creating instrument specifies requirements as to the 

manner, time, and conditions of the exercise of a power of 

appointment, the power can be exercised only by complying 

with those requirements. 

(c) Unless expressly prohibited by the creating instru

men~ a power stated to be exercisable by an inter vivos 

instrument is also exercisable by a written will. 

Comment. Subdivision (a) of Section 1]85.1 codifies the 

common law rule stated in Section 324 of the Restatement of 

property and is substantially the same as New York Estate, Powers 

and Trusts Law Sectio~.lO-5.1 (1967). 

Under subdivision (b) of Section 1385.1, the exercise of the 

power must comply with the requirements of the creating instrument 

as to the manner, time, and conditions for exercise. This 

codifies the common law rule embOdied in Section 346 of the 

Restatement of Property. However, one exception not found in the 

cammon law is made to this rule in subdivision (c). 

Subdivision (c) provides that a power of appOintment stated 

to be exercisable by an inter vivos instrument is also exercisable 
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by will unless the creating instrument expressly prohibits testa

mentary exercise. A similar exception is contained in HichiGan 

Statutes Annotated Section 26.155(105)(2)(Supp. 1967), ~tinnesota 

Statutes Annotated Section 502.64(1945), and New York Estates, 

Powers and Trusts Law Section lO-6.2(a)(3)(1967). Often a 

directive in the creating instrument that a power be exercised by 

an inter vivos instrument places an inadvertent and overlooked 

limitation on the exercise of the power. If and when such a pre

scription is encountered, it is reasonable to say that "all the 

purposes of substance which the donor could have had in mind are 

accomplished by a will of the donee." See Restatement of Property 

§ 347, comment 2 (1940). However, if the donor expressly prohibits 

the testamentary exercise of the pOl'ler, his clear intent should be 

enforced. For example, if the creating instrument requires exercise 

of the prnrer "only by an instrument other than a will," subdivision 

(c) is not applicable. 
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§ 1385.2 

Section 1385.2. Requirement of specific reference to power 

1385.2. If the creating instrument expressly directs 

that a power of appointment be exercised by an instrument 

which makes a specific reference to the power or to the 

instrument that created the power, the power can be exer

cised only by an instrument containing the required 

reference. 

Comment. Section 1385.2 permits a donor to require an 

express reference to the power to assure a deliberated exercise 

by the donee. In such a case, the specific reference to the 

power is a condition to its exercise. This condition precludes 

the use of form wills with "blanket" clauses exercising all 

powers of appointment owned by the testator. The use of blanket 

clauses may result in passing property without knowledge of the 

tax consequences a~dmay cause appointment to unintended bene

ficiaries. The section embodies the rule set out in Michigan 

Statutes Annotated Section 26.155(104)(Supp. 1967) and Wisconsin 

Statutes Annotated Section 232.03(1)(Supp. 1967). 
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Section 1]85.3. Power requiring consent of donor or other person 

1385.3 (a) If the creating instrument requires the 

consent of the donor or other person to exercise a power 

of appointment, the power can only be exercised when the 

required consent is contained in the instrument of exercise 

or in a separate written instrument, signed in each case by 

the person or persons whose consents are required. 

(b) Unless the creating instrument otherwise prescribes: 

(1) If any person whose consent is required dies, the 

power may be exercised by the donee without the consent of 

such person. 

(2) If any person whose consent is required becomes 

legally incapable of consenting, his guardian or conservator 

may consent on his behalf to an exercise of the power. 

(c) Unless expressly prohibited by the creating 

instrument, a consent may be given before or after the 

exercise of the power by the donee. 

Comment. Subdivisions (a) and (b) of Section 1385.3 reflect 

a policy similar to that embodied in Civil Code Section 860, Michi

gan Statutes Annotated Section 26.155(105)(4)(Supp. 1961), 

Minnesota Statutes Annotated Section 502.68 (1945), New York 

Estates, Powers and Trusts Law Section 10-6.4 (1961), and Wiscon

sin Statutes Annotated Section 232.05(3)(Supp. 1961). Subdivision 

(cl merely makes clear that the consent may precede·or follow 

exercise of the power. 

-25-



It is important to note that additional formalities may be 

necessary to entitle the instrument of exercise and the consent to 

be recorded. For example, under Government Code Section 27287, 

a consent apparently must be acknowledged to entitle it to be 

recorded. 
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Section 1385.4. Power created in favor of two or more donees 

1385.4. A power of appointment cree ted in favor of 

two or more donees can only be exercised when all of the 

donees unite in its exercise. If one or more of the 

donees dies, becomes legally incapable of exerciaing the 

power, or releases the power, the power may be exercised 

by the others, unless expressly prohibited by the creating 

instrument. 

Comment. Section 1385.4 reflects the same policy as Civil 

Code Section 860. It embodies the rule stated in MiChigan 

Statutes Annotated Section 26.155(105)(5)(Supp. -1967), MiI)~"0180ta 

Statutes Annotated Section 502.67(1947), New York Estates, Powers 

and Trusts Law Section 10-6.7 (1967), and Wisconsin Statutes 

Annotated Section 232.05(4)(Supp. 1967). 
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Section 1385.5. Power of court to remedy defective exercise not 
affected 

1385.5. Nothing in this chapter affects the power of a 

court >of competent jursdiction to remedy a defective exercise 

of any imperative power of appointment. 

Comment. Section 1385.5 is included to make it clear that this 

chapter does not limit the power of a court under Section 1389.2. 

The same provision is included in the introductory clause of New York 

Estates, Powers and Trusts law Section 10-6.2 (1967). 
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Article 3. Donee's Required Intent 

Section 1386.1. Manifestation of intent to exercise 

1386.1. (a) The exercise of a power of appointment requires 

a manifestation of the donee's intent to exercise the pOl/er. 

(b) Such a manifestation exists where; 

(1) The donee declares in an instrument, in Bubstance l that 

he exercises the specific power or all powers that ;le has. 

(2) The donee, in an instrument, sufficiently i~entifies 

appointive property and purports to transfer it. 

(3) The donee, in an instrument, purports to transfer an 

interest in the appointive property ~lhich he would have no power 

to transfer except by virtue of the power. 

(4) The donee makes a disposition which, when read with 

reference to the property he owned and the circumstances exiating 

at the time of the disposition, manifests his understanding that he 

was disposing of the appointive property. 

(c) The listing in Bubdivision (b) is illustrative, not 

exclusive. 

Comment. Section 1386.1 is accepted common law, See Restatement 

of Property §§ 342-343 (1940). It also states existing California law. 

See Childs v. Gross, 41 Cal. App.2d 680, 107 P.ad 424 (1940); Reed v. 

Hollister, 44 Cal. App. 533, 187 Pac. 167 (1919). The general require

ment imposed by Section 1386.1 is that the donee must manifest an intent 

to exercise the power. 

Paragraphs (l), (2), (3), and (4) of subdivision (b) Give examples 

of when the donee has sufficiently manifested his intent under Section 
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1386.1 to exercise the power. The listing is not exclusive. The list 

is similar to New York E~tates, Powers and Trusts Law Section 10-6.l{a) 

(l), (2), (3)(1967). See also Mich. Stat. Ann. § 26.155(104){Supp. 1967). 
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Section 1386.2. Exercise by residuary clause or other General language 

1386.2. A general power of appointment exercisable at the 

death of the donee is exercised by a residuary clause or other 

general language in the donee's will purporting to dispose of the 

property of the kind covered by the power unless: 

(a) The creating instrument requires that the o.onee make a 

specific reference to the power or to the instrument that created 

the pcmer; or 

(b) The donee manifests an intent, either expressly or by 

necessary inference, not to so e::ercise the pover. 

Comment. Section 1386.2 creates an exception to Section 1386.1. 

Under Section 1386.2, despite the absence of a manifestation of intent 

by the donee to exercise the power, a residuary clause exercises a general 

power WlCi.er the circumstances stated. A residuary clause does not 

exercise a pouer when the creating instrument requires -that the donee 

make a specific reference to the pmler or when the donee manifests an 

intent not to exercise the power. 

Section 1386.2 modifies the rule stated in Probate CoCi.c Section 125. 

In Esta-t;e of Carter, 47 Cal.2d 200, 302 P.2d 301 (1956), the Supreme 

Court interpreted that section to require a holding that a residuary 

clause, 'lhich did not mention a general testamentary power with gifts 

in default, exercised the power despite the donee'S specific intent 

not to exercise the power. See also Childs v. Gross, 41 Cal. App.2d 

680, 107 P.2d 424 (1940) (construing Probate Code Section 125 to apply 

to both land and personalty). Under Section 1386.2, the donee's intent 

not to e;:ercise the power may be manifested, either expressly or by 
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§ 1386.2 

necessary inference, by the terms of his will or, contrary ·;;0 Estate 

of Carter, by evidence apart from the Ifill. Section 1386.2 thus 

eliminates the trap for the unwary that defeated the donee's clearly 

provable intent in Estate of Carter • 
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Section 1}86.3. Will executed before power created 

1386.3. If a power of apPointment existing at the donee's 

death, but created after the execution of his will, is exercised 

by the will, the appointment is effective unless: 

(8) The creating instrument manifests an intent that the 

power may not be exercised by a will previously executed; or 

(b) The will manifests an intent not to exercise a power 

subsequently acquired. 

Comment. Section 1}86. 3 codifies the rule of California Trust Co. 

v. ott, 59 Cal. App.2d 715, 140 P.2d 79 (1943). It also states the 

rule contained in section '344 of tl~ Restatcnont of Property. Section 

1386.3 requires that the power of appointment be one "e::istinG at the 

donee's death." Thus, ,{here the donor executes a ,Jill crco.tiP£; a 

power e"ercissble by will and the donee executes a 1Iill purporting 

to exercise that power and thereafter "ohe donee dies ana. later the 

donor (~ies «ithout havill;3 changed his lIill, the attemp-Gec~ exercise by 

the 0.onee is ineffective because tile pQ10ler of appoinGment lias not one 

"exis-:;inc; at the donee's death," since the donor COlU( ;,ave revoked 

or Cl18.DGed his ,Jill at any time before his death. 
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Article ,lj. Types of Appointments 

Section 1387.1 General power 

1307.1. (e) Unl""" the crent1n.:::; 1nstrtlLlc,,-,, cl"ar~ 1.11ll1.ifests e 

contrary intellt, t:le donce 0:2 0. ccncJ.~aJ. IXJucr 01' UP1?oi.."1tuent !.lo.y IJakc: 

(1) An appointment of all of the appointive property at 

one time, or several partial appointments at different times, 

where the power is exercisable inter vivos. 

(2) An appointment of present or future interests or both. 

(3) An appointment subject to conditions or charges. 

(4) An appointment subject to otherwise lawful restraints 

on the alienation of the appointed interest. 

(5) An appointment in trust. 

(6) An appointment creating a new power of appointment. 

(b) The listing in subdivision (a) is illustrative, not 

eXClusive. 

Comment. Section 1387.1 embodies the common law rules found in 

under a general power to appoint, the donee has the same freedom of 

disposition that he has with respect to assets owned by him. The types 

mentioned in subdivision (a) are the ones about which question has 

most often arisen. 
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Section 1387.2. Special power 

Subject to the limitations imposed by the creating 

instrument, the donee of a special power may make any of the types 

of appointment permissible for the donee of a general power under 

Section 1387.1 to the extent that the persons benefited by the 

appointments are permissible appointees. 

Comment. Section 1387.2 embodies the rules stated in Sections 

358 and 359 of the Restatement of Property except that Section 1387.2 

authorizes the donee of a special power to exercise the power by 

creating a special power of appointment in a permissible appointee. 

Under Section 359 of the Restatement of Property, the donee could only 

exercise the power by creating a new special power under certain cir

cumstances. Since the donee can appoint outright to one of the per

missible appointees of the special power, it would be undesirable 

to refuse to allow him to give such a person a special power to 

appoint. See 3 Powell, Real Property '[ 398 at nn. 28-30 (1967). A 

special power is not, of course, the equivalent of outright owner

ship and the creation of a special power in a permissible appointee 

may fail therefore to constitute a valid exercise of an imperative 

power. For example, where each of the permissible appointees under 

an imperative power is to receive not less than 10 percent of the 

appointive property, the creation of a special power in a permissible 

appointee would not satisfy this 10-percent requirement. 

The donee of a special power of appointment may not have the 

same freedom as to types of appointment that the donee of a general 

power has; other rules of law may limit his ability to appoint in a 
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particular manner. For example, although the donee of a special 

power may create a new power or appoint a future interest under 

Section 1387.2, the appointment may be subject to a different method 

of computing the applicable period under the rule against perpetuities 

than under a general power. See Section 1391.1. In addition, the 

common law rules against fraud on a special power by appointing to 

persons who are not permisSible appointees are not affected by this 

section. See Matter of Carroll, 153 Misc. 649, 275 N.Y.S. 911, 

modified, 247 App. Div. 11, 286 N.Y.S. 307, rev'd, 274 N.Y. 288, 

8 N.E.2d 864 (1937). 
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Section 1387.3. Exclusive and nonexclusive powers 

1387.3. (a) Except as provided in subdivision (b), the 

donee of any special power of appointment may- appoint the whole 

or any part of the appointive property to anyone or more of the 

permissible appointees and exclude others. 

(b) If the donor specifies either a minimum or maximum share 

or amount to be appointed to one or more of the permissible appoin

tees, the exercise of the power must conform to such specification. 

Comment. Section 1387.3 deals with the problem of whether the 

donee of a special power can appoint all of the property to one ap

pointee and exclude others or must appoint some of the property to 

each of the permissible appointees. For example, if the donee is 

given power "to appoint to his children," there is a question whether 

he must give each child a share or whether he can appoint all of the 

assets to one child. If the donee may appoint to one or more of the 

permissible appointees and exclude others, the power is "exclusive." 

If the donee must appoint a minimum share or amount specified in the 

creating instrument to each member of the class of permissible appoin

tees, the power is "nonexclusive." Section 1387.3 provides, in effect, 

that all powers are construed to be exclusive except to the extent that 

the donor has specified a minimum or maximum amount. It embodies the 

common law constructional preference for exclusive powers as embodied 

in Section 360 of the Restatement of Property. 

Section 1387.3 changes California law as developed in Estate of 

Sloan, 7 Cal. App.2d 319, 46 P.2d 1007 (1935), which is contrary to many 

common law decisions. See 69 A.L.R.2d 1285. (196b). A similar provision 
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has been adopted in other states. Mich. Stat. Ann. § 26.155(107)(Supp. 

1967); N. Y. Estates, Powers and Trusts Law § 10-5.1 (1967); Wis. Stat. 

Ann. § 232.07 (Supp. 1967). 
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Article 5. Contracts to Appoint; Releases 

Section 1388.1. Contracts to appoint 

1388.1. (a) The donee of a power of appointment that is 

presently exercisable, whether general or special, can contract 

to make an appointment to the same extent that he could make 

an effective appointment. 

(b) The donee of a power of appointment cannot contract to 

make an appointment while the power of appointment is not presently 

exercisable. If a promise to make an appointment under such a 

power is not performed, the promisee cannot obtain either specific 

performance or damages, bQt he is not prevented from obtaining 

restitQtion of the value given by him for the promise. 

Comment. Section 1388.1 specifies rQles governing the validity 

of a contract to make an appointment. 

Subdivision (a), A contract by a donee to make an appointment in 

the fQtQre which he COQld have made at the time the contract was exe

cuted does not conflict with any rQle of the law of powers. The ob

jection to SQch promises under a testamentary power--that if the premise 

is given full effect, the donee is acccmplishing by contract what he 

is forbidden to accomplish by appointment--is inapplicable to a 

power of appointment that is presently exercisable. Subdivision (a) 

states the common law rQle. See Restatement of Property § 339 (1940). 

It is substantially the same as Michigan Statutes Annotated Section 

26.155(110)(1)(Supp. 1967) and New York Estates, Powers and Trusts Law 

Section 10-5.2 (1967). 
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Section 1388.1 is not intended to deal with the question of the 

extent to which an appointment is invalid when the donee of a special 

power appoints, either directly or indirectly to a person who is not 

a permissible appointee. This problem--fraud on special power--is 

left to the common law. See Matter of Carroll, 153 Misc. 649, 275 N.Y.S. 

911, modified, 247 App. Div. 11, 286 N.Y.S. 307, rev'd, 274 N.Y. 288, 

8 N.E.2d 864 (1937). 

Subdivision (b). By giving a testamentary or postponed power to 

the donee, the donor express his desire that the donee's discretion 

be retained until the donee's death or such other time as is stipulated. 

To allow the donee to contract to appoint under such a power would 

permit the donor's intent to be defeated. The rule stated in sub

division (b) applies to all promises that are, in substance, promises 

to appoint. This would include, for example, a promise not to revoke 

an existing will which makes an appointment in favor of the promisee. 

The rule with respect to releases of testamentary and postponed powers 

is similar. See Section 1388.2. Subdivision (b) states the common 

law rule. See Restatement of Property § 340 (1940). Cf. Briggs v. 

Briggs, 122 Cal. App.2d 766, 265 P.2d 587 (1954); Childs v. Gross, 

41 Cal. App.2d 680, 107 P.2d 424 (1940). 

Subdivision (b) also provides that the promisee can obtain 

neither specific performance nor damages for the breach of a promise 

to appoint although the donee is not prevented from obtaining resti

tution of value given for the promise to appoint. Restitution generally 

will be available unless precluded by other factors. This is the 

cornmon law rule. Restatement of Property § 340 (1940). 
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§ 1388.2 

Section 1388.2. Release of power of appointment 

1388.2. (a) Unless the creating instrument otherwise 

provides, any general or special power of appointment that is 

a discretionary power, whether testamentary or otherwise, may 

be released, either with or without consideration, by written 

instrument signed by the donee and delivered as provided in 

subdivision (c). 

(b) Any releasable power may be released with respect 

to the whole or any part of the appointive property and may 

also be released in such manner as to reduce or limit the 

permissible appointees. No partial release of a power shall 

be deemed to make imperative the remaining power that was not 

imperative before such release unless the instrument of release 

expressly so provides. No release of a power is permissible 

when the result of the release is the present exercise of a 

power that is not presently exercisable. 

(c) A release shall be delivered as provided in this 

subdivision: 

(1) If the creating instrument specifies a person to whom 

a release is to be delivered, the release shall be delivered to 

that person but delivery need not be made as provided in this 

paragraph if such person cannot with due diligence be found 

within the state. 

(2) In a case where delivery is not governed by para

graph (1) and where the property to which the power relates 

is held by a trustee, the release shall be delivered to such 

trustee. 



§ 1388.2 

(3) In a case not covered by paragraph (1) or (2), 

the release may be delivered to an¥of the follcwi~: 

(i) Any person, other than the donee, who could be 

adversely affected by the exercise of the power. 

(ii) The county recorder of the county in which the 

donee resides or in which the deed, will, or other instru

ment creating the power is filed. 

(d) This section does not impair the validity of any 

release made prior to July 1, 1970. 

Comment. Section 1388.2 is similar in substance to former 

Civil Code Section 1060 (repealed). 

The last sentence of subdivision (b) is new. California has 

taken the position that a power created to be exercisable only by 

will cannot be exercised by inter vivos act. Briggs v. Briggs, 

122 Cal. App.2d 766, 265 p.2d 587 (1954); Childs v. Gross, 41 Cal. 

App.2d 680, 107 P.2d 424 (1940). The last sentence of subdivision 

(b) will prevent this rule from being nullified by the use of a 

release. Otherwise, a release as to all persons except a designated 

person would permit the donee, in effect, to exercise by inter vivos 

act a power which the creator of the power intended to remain 

unexercised until the donee's death. 

The last sentence of subdiv1sion(b) also will preclude the 

premature exercise of a postponed power by the use of a release. 

If, for example, the creating instrument provides that the donee 

shall appoint only after all his children reach 21 years of age, 

the donee cannot release the power as to all but one child before 

that time because, in effect, he would be exercising the power 
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prior to the time designated by the donor. Thus, the added sen

tence precludes the use of a release to defeat the donor's 

intention as to the time of exercise of a power of appointment. 

Compare Section 1388.1(b)(contract to appoint). 

Subdivision (c) is based on a portion of former Civil Code 

Section 1060 but differs from Section 1060 in several respects. 

First, it provides certain priorities for delivery of the 

release; Section 1060 did not. Second, the provision of Section 

1060 relating to recording as constructive notice has been omitted 

because that provision was inconsistent with the recording pro

visions relating to real property and the general principles of 

constructive notice. The constructive notice provision of Sec

tion 1060 made it extremely difficult or impossible for a pur

chaser from an apparent appointee to protect himself from a release 

unknown to him. Third, the portion of Section 1060 permitting 

delivery to the county recorder of the county in which the donee 

"has a place of business" has been omitted; this provision required 

a check in each county in the state to determine whether a release 

had been delivered to the county recorder since it is always 

possible that the donee may have had a place of business in any 

county in the state. 

It should be noted that subdivision (c) deala llitll "delivery" 

of the release. Nothing in the subdivision precluo.cs the re

cording of a release delivered in accordance with paraGraph (1), 

(2), or (3)(i) of subdivision {cl. See, for eX&ll)le, Civil Code 

§§ 1213-1215. 
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CHAPTER 5. EFFECT OF FAILURE TO MAKE 

EFFECTIVE APPOINTMENT 

Section 1389.1. unauthorized appointments void as to excess only 

1389.1. An exercise of a power of appointment is not void 

solely because it is more extensive than authorized by the power 

but is valid to the extent that such exercise was permissible 

under the terms of the power. 

Comment. Section 1389.1 makes clear that, when a power is 

exercised partly in favor of an unauthorized person, the exercise is 

valid to the extent that it is permisSible under the terms of the 

power. However, if a fraud on a special power is involved, the appoint

ment is not permissible under the terms of the power and the disposition 

of the property should be 'determined by common law prinCiples. See 

Matter of Carrol, 153 Misc. 649, 275 N.Y.S. 911, modified, 247 App. 

Div. ll, 286 N.Y.S. 307, rev'd, 274 N.Y. 288, 8 N.E.2d 864 (1937). 

Section 1389.1 also covers other types of nonpermissible exercises 

of the power. For example, if the donor of a power specifies that the 

donee is to appoint 20 percent or less of the corpus of a trust to each 

of six permissible appointees and the donee appoints 25 percent to one 

of the permissible appointees, Section 1389.1 permits the appointee to 

receive 20 percent of the assets. Thus, an appointment of an excess 

amount will not invalidate the appointment, but will instead be deemed 

to be an appointment of the maximum amount. 

Section 1389.1 is based on the rule found in New York Estates, 

Powers and Trusts law Section 10-6.6(1)(1967). 
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Section 1}89.2. Nonexercise or improper exercise of an imperative 
power 

1389.2. (a) Unless the creating instrument or the donee, in 

11ritin(l, manifests a contrery intent, "here tl'c donec dies 1Tithout 

havins exercised an imperative power of appointment either '"lholly 

or in part, the persons desienated as permissible appointees shall 

take equally of the property not already appointed. 1,'here a 

,iniL1UIil distribution requirelO8lrc set by the ClOl:O:' ~s not satisfied 

by an equal division of the property not alre~y appOinted, the 

appointees who have received a partial appoincnent Sllall be re-

quired to refund a pro rata portion of the proper·cy they would 

otherwise be entitled to receive in an amounc sufficient to meet 

such a minimum distribution requirement. 

(b) Where an imperative power of appointment has been 

exercised defectively, either wholly or in part, its proper 

execution may be adjudged in favor of the person or persons 

purportedly benefited by the defective exercise. 

(c) Where an imperative power of appointment has been 

so created as to confer on a person a right to have the power 

exercised in his favor, its proper exercise can be compelled 

in favor of such person, his aSSigns, his creditors, or his 

guardian or conservator. 

Comment. Section 1}89.2 states the consequences flOWing from 

the imperative character of a power of appointment. Under sub-

division (a), if an imperative power of appointment is 

created and the donee of the power dies without exercising it, the 
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appointive assets go equally to the permissible objects of the 

power. Where there has been a partial appointment, unless the 

creating inetrument or the donee has manifested a contrary intent, 

the assets already appointed are not thrown into a hotchpot and 

are considered only to the extent necessary to satisfy a require-

ment set by the donor that each of the permissible appointees receive 

a certain minimun amount. The following illustrates these rules. 

The donor of a power specifies that the donee is to appoint at 

least 25 percent of the corpus of a trust to each of three permis-

sible appointees (A, B, and C). (1) Donee appoints 10 percent to 

A, but fails to appoint the remainder. Band C each take 30 per

cent and A takes 40 pereent (30plus 10). (2) Donee appoints 40 

percent to A, but fails to appoint the remainder. Since 60 divided 

by 3 equals 20,the donee failed to satisfy the minimum distribution 

requirement set by the dono:!;'.: -!i. ··therefore must "refund" a portion of the 

property he receives. The appointive property will be distributed 25 per

cent (20 plus 5) ~ach to ~ and .£ and 50 percent QlO plus 20 minus 10) to !i.. 

(3) Donee appoints 60 percent to !i., 40 percent to~. This agsin 

fails to satisfy the minimum distribution requirement. To obtain 

the 25 percent required, A and ~ must "refund" on a pro rata basis 

and distribution is made accordingly--45 percent (60 minus 15) to A, 
30 percent (40 minus 10) to Band 25 percent to .£. The arithmetic 

can become quite complex but the principle remains the same. 

Unless the creating instrument or the donee, in writing, manifests 

a contrary intent, a partial appointment is to be treated as 

reflecting an intended preference. The requirement of a writing 

by the donee is consistent with Probate Code Sections 1050-1054 

concerning advancements. 
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Under subdivision (b), if the donee exercises the power defectively 

(e.g., without proper formalities), the court may allow the purported 

appointment to pass the assets to the person whom the donee attempted 

to benefit. A similar rule obtains in California concerning the 

defective exercise of a power of attorney. Gerdes v. Moody, 41 Cal. 

335 (1871). 

Under subdivision (c), if the power creates a right in the per

missible appointee to compel the exercise of the power (~, where 

the donee must appoint to his children within ten years of the creation 

of the power and at the end of ten years he has only one child), that 

person may compel exercise of the power by the donee. In addition, 

the assigns or creditors of the appointee who possesses the right to 

compel exercise may also compel its exercise. 
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SeoUon 1382.3. Effect of tallure to make effective appointment 

1389.3. (a) Except as provided in subdivisions (b) and (c), 

when the donee of a discretionar:r power of appointment faila to 

appoint the property, releases the entire power, or makea an in

effective appointment, in w~e or in l'SJ't, the appointi-."e :wopvty 

not effectively appointed passes to the pel"SOll or persons tl&IIlIOd by the 

donor as takers in default 0'1:, it: there lire none, reverts te the dOZlOZ'. 

(b) When the donee ot a general power ot appointment appoints 

to a trustee upon a trust which tailS, there is a resulting truat 

in favor of the donee or his estate unless either the creating 

instrument or the instrument of appointment manifests a contrar:r 

intent. 

(c) unless the creating instrument manifests a contrar:r 

intent, when the donee of a general power of appointment makes an 

ineffective appointment other than to a trustee upon a truat which 

faUs, the appointive property pasaes to the donee or hia .atate 

if the instrument ot appointment manitests an intent to .asume 

control of the appointive property tar GU P'IJ'POses And not ~ 

tor the limited purpose of giving effect to the exprelled appoint. 

ment. 

ComIIIent. Section 1389.3 states the rules determining to whQlll 

property that has not been effectively appointed passes. 

Subdivision (a). Subdivision (a) states the accepted COIIIIIIOn law 

rule. See Restatement of Property § 365(1)(1940). It also accords 

with the established rule in caUfornia. Estate ot :saird, 120 cal. App.2d 



219, 260 P.2d 1052 (1953); Estate of Baird, 135 Cal. App.2d 333, 287 

P.2d 365 (1955)(later decision in same case on different point). UDder 

Section 1)89.3, the property passes directlY from the donor to the 

ultimate takers. This rule has the desirable effect of reducing taxes, 

fiduciary fees, and lawyer's fees in the estate ot the donee. 

Subdivision (b). Subdivision (b) embodies the rule of "capture" 

as set forth in Section 365(2), (3), of the Restatement of Property. 

Where the donee of a general power of appointment appoin'.;s to a trustee 

upon a trust which fails, the intent, if any, manifested in the 

creatins instrument or in the instrwnent of apPointment as to the dis

position of the appointive property under such circumstances prevails. 

Absent such a manifestation of intent, there is a resulting trust in 

favor of the donee or his estate. If the creating instrument or 

instrument of appOintment indicates an intent that there not be a 

resultinG trust but does not manifest an intent as to the disposition 

of the property under the circumstances, the property will pass to the 

takers in default or, if there are none, to the dOQor of his estate under 

subdivision (a). OnlY England, Illinois, and Massachusetts have con

sidered ·the problem, and all have adopted the substance of the rule of 

subdivision (b). See 3 Powell, Real Property 'l 400 at n.3 (1~7). 

Sul:>c'4i vision (c). When the donee of a general power of appointment 

makes an ineffective appointment other than to a trustee upon a trust 

which fails, the intent, if any, manifested in the creatins instrument 

as to the disposition of the appointive property under such circum

stances prevails. Absent a manifestation of contrary intent in the 

creatinG instrument, the appointive property passes to the C.onee or his 

estate if the instrument of appointment "manifests an intent to assume 
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control of the appointive property for all purposes"; othcrwise, the 

appointive property passes to the takers in default or, if there are 

none, reYerts to the donor or his estate under subdivision (a). Only 

England, Illinois, Maryland, and Massachusetts have considered thiB 

problem, and all have adopted the rule of subdivision (c). See 3 

Powell, Real Property 'J 400 at nn.6-8 (1967). 

The intent of the donee to assume control of the assets "for all 

purposes" is most commonly manifested by provisions in the instrument 

of appointment which blend the property O1med by the donee ,,!th the 

property subject to the power. Thus, where the donee's lIill provides 

that "I devise and appoint all property that I own at ~ death or 

over which I then have a power of appointment to ~," the blendill8 

of the owned and appointive assets shows an intent of the donee to 

treat the appointive assets as his own. Thus, if ~ predeceases the 

donee and the anti-lapse statute does not dispose of the property, 

the appointive assets will pass into the donee's estate to be dis

tributed to his statutory heirs or next of kin. See Restatement of 

Property § 365, comment ~, at 2025 (1940). 
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Section 1389.4. Death of appointee before effective date of exercise 

1389.4. If an attempted exercise of a power of appointment 

by lrill or by instrument effective only at the death of the 

donee is ineffective because of the death of an appointee before 

the appointment becomes effective, the appointment is to be 

effectuated, if possible, by applying the provisions of Probate 

Codc Section 92 as though the appointive property ;rere the 

property of the donee except that in no case shall property pass 

to a person who is not a permissible apPOintee under a special 

power. 

Comment. Section 1389.4 embodies the theory of Sections 349 and 

350 of the Restatement of Property. It is broadened to cover special 

powers by employing the language used by Michigan Statutes Annotated 

Section 26.155(120)(Supp. 1967). Section 1389.4 is necessary because 

Probate Code Section 92 does not specifically deal with lapse of a 

testamentary appointment. Section 1389.4 is not intended to cover the 

attempt to appoint property inter vivos to a predeceased appointee, but 

does apply to an instrmnent other than a \1i11 effective only at the 

death of the donee. Such an instrument is for all practical purposes 

identical to a will and is accorded the same effect. 
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§ 1390.1 

CHAPTER 6. RIGIl1'S OF CREDITORS 

Section 1390.1. Donor cannot modify rights of creditors 

1390.1. The donor of a power of appointment cannot nullify 

or alter the rights given creditors of the donee by Sections 

1390.3 and 1390.4 by any language in the instrument creating the 

power. 

Comment. Section 1390.1 deals with a question that has not 

been considered by the California appellate courts. It is patterned 

after a provision adopted in New York. See N. Y. Estates, Powers and 

Trus1slalw § 10-4.1(4)(1967). The section prevents instruiDents utiliz

ing Treasury Re~tions Section 20.2056(b)-5(f)(7)(which allows a 

marital deduction despite a spendthrift clause in the instrument 

creating the power) from nullifying the rights given creditors under 

Sections 1390.3 and 1390.4. 
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§ 1390·2 

Section 1390.2. Special power 

1390.2. Property covered by a special power of appointment 

is not subject to the claims of creditors of the donee or of his 

estate or to the expenses of the administration of his estate. 

Comment. Section 1390.2 codifies the common law rule that bars 

creditors from reaching the property covered by a special power of 

appointment. See Restatement of Property § 326 (1940). The section 

is the same in substance as New York Estates, Powers and Trusts Law 

Section 10-7.1 (1967). 
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§ 1390.3 

Section 1390.3. General power 

1390.3. (a) To the extent tllat the property ouned by the 

donee is inadequate to satisfy tlle claims of his creditors or 

the creditors of his estate and tIle expenses of the administra

tion of his estate, property subject to a general pOller of 

appointment that is presently exercisable is subject to such 

claims to the same extent that it 110uld be subject to such 

claims if the property were owned by the donee. 

(b) Upon the deo.th of the (lonee, subdivision (a) applies to: 

(1) A general testamentary pover of appointmen-~. 

(2) A general power of appointment the exercise of vhich 

can take effect only upon the death of the donee. 

(c) This section applies whether or not the pouer of appoint

ment has been exercised. 

COIDJ:lent; Section 1390.3 states the rule with respect to the 

availability of property subject to a General power of appointment to 

satisfy the debts of the donee. It is intended to mske appointive 

property available to satisfy creditors' clalms when the donee has the 

equivalent of full ownership of the property. 

Subdivision (a) provides that the creditors of a donee possessing 

a power of appointment that is both general and presently exercisable 

can reac;, the appointive property for the satisfaction of their claims. 

However, these creditors must first exhaust the remainder of -the donee's 

assets before resorting to the appointive property. Subject to this 
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§ 1390.3 

limitation, if the property has been appointed by an inter vivos 

instrument} the property is liable to the same extent t;la~~ the donee's 

owned property would be liable. Thus, it .,ould be liable if, had it 

been the donee's owned property, the transfer could have been subjected 

to the rules relating to fraudulent c0ll7eyances. See Restatement of 

Property § 330 (1940). 

Subdivision (b) provides that tile same rule applies ~;;o property 

which is covered by a general testamentary power (or the equivalent) 

which has, in effect, become presently c;cercisable because of the 

death of ~~he donee. In such case, the appointive assets have corne 

under the power of disposition by the debtor donee and hence are 

treated tlle same as other assets of the decedent. Paragraph (2) of 

subdivision (b) is not strictly necessary since the prnrer of appoint-

ment there described becomes "presently exercisable" upon the death 

of the donee. Nevertheless, to make this clear} the paraGraph has been 

included in subdivision (b). 

Subdivision (e) provides that the rights of creditors are not 

dependent upon the exercise of the pmler. Unlike the contrJon 18\1 

rule, the mere existence of the power is the operative fact essential 

to the right of creditors. In addition, it does not matter uhat the 

interest of the donee is in the property; the property available to 

creditors can be either a present or a future interest. 
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Section 1390.4. General power created by donor in favor of himself 

1390.4. Property subject to an unexercised general power 

of appointment created by the donor in favor of himself, whether 

or not presently exercisable, is subject to the claims of creditors 

of the donor or of his estate and to the expenses of the adminis

tration of his estate. 

Comment. Section 1390.4 provides that,when the donor of a general 

power of appointment is also its donee, creditors of the donor-donee 

can reach the appointiv~property even though it is in terms exercisable 

only at a future date (as, for example, by will of the donor-donee). 

Section 1390.4 codifies the common law rule. See Restatement of Property 

§ 328 (1940). 



§ 1391.1 

CHAPTER 7. RULE AGAINST PERPETUITIES 
i 

Section 1391.1. Time at which permissible period begins 

1391.1. The permissible period under the applicable rule 

against perpetuities with respect to interests sought to be 

created by an exercise of a power of appointment begins: 

(a) In the case of an instrument exercising a general power 

of appointment presently exercisable by the donee alone, on the 

date the appointment becomes effective. 

(bl In all other situations, at the time of the creation of 

the power. 

Comment; Section 1391.1 states the substance of the common law 
• 

rule as embodied in Sections 391 and 392 of the Re.statement of lroperty. 

It is substantially the same as New York Estates, Powers and Trusts Law 

Section lO-8.l(a)(l967) and the Michigan Statutes Annotated Section 

26.l55(1l4)(Supp. 1967). 

Subdivision (a) is limited to a case where the power of appoint-

ment 1s presently exercisable by only one person. Subdivision (bl, 

• rather than su.division (a), applies to a general power held by two 
, 

or more persons. This distinction between general powers held .y one 

person and general powers held by two or more persons is consistent 

with the rule in most other states. E.g .• In Re Morgan's Trust, 118 

N.Y.S.2d 556 (1953). See also Re Churston Settled Estates, [1954J 

Ch. 334; Crane, Consent Powers and Joint Powers, 18 Conv. (N.S.) 565 

(1954). It should be noted that, insofar as an interest sought to be 

created by an exercise of a power of appointment is concerned, the 
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rule stated in Section 1391.1 prevails over the rule stated in Civil 

Code Section 715.8. That is, where the power or appointment is 

presently exercisable by more than one person or requires the consent 

of a third person, the permissible period under the applicable rule 

against perpetuities begins at the time or the creation of the power, 

despite the ract that theoretically there are persons in being who 

could convey fee simple title. 
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§ 1391.2 

Section 1391.2. Fact3 to be considered 

1391.2. When the permissible period under the applicable 

rule against perpetuities begins at the time of the creation of a 

power of appointment with respect to interests sought to he created 

by an exercise of the power, facts and circumstances existing at the 

effective date of the instrument exercising the power shall be taken 

into account in determining the validity of interests created by the 

instrument exercising the power. 

Comment. Section 1391.2 modifi~s the "all contingencies" approach 

under the rule against perpetuities by excluding from ,consideration those 

contingencies that have been eliminated by events occurring between the 

creation and the exercise of the power. Suppose, for example, that ~ 

devises $100,000 to a trustee, ~; ~ is to pay the income to A's children 

C and D for life. Thereafter, the corpus of each half is to be distributed 

as appointed by E and !?respectively, among the lineal descendants of ~ 

(excluding E and ~). £ has children, ~ and!, both conceived prior to 

the creation of the powe~and has never had another child. On his death, 

£ appoints by will to his children for life and, after the death of the 

survivor, among his lineal descendents per capita. Viewed from the time 

of the creation of the original power by~, the rule against perpetuities 

has been violated; the limitation might run for more than the lives in 

being, plus twenty-one years, because £ might have additional children. 

However, the limitation is completely effective under Section 1391.2 

because the children of £ were all conceived prior to the creation of 

the power and will serve as lives in being for the operation of the rule. 

If, on the other hand, ~ had been rrorn after the creation of the power, 

the limitation would have been invalid because it exceeds the permissible 

period in any event. 

-59-



§ 1391.2 

This is the accepted rule of the c~~on law. See Restatement of 

Property § 392(a)(1944). It is also the established rule in California. 

See Estate of Bird, 225 Cal. App.2d 196, 37 Cal. Rptr. 288 (1964). 

Section 1391.2 is substantially the same as New York Estates, Powers 

and Trusts Law Section 10-8.3 (1967) and Michigan Statutes Annotated 

Section 26.155(117)(Supp. 1967). 
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CHAPTER 8. REVOCABILITY OF CREATION, EXERCISE, 

OR RELEASE OF POWER OF APPOINTMENT 

§ 1392.1 

Section 1392.1. Revocability of creation, exercise, or release of 
~~_o! appointment 

1392.1. The creation, exercise, or release of a power of 

appointment is irrevocable unless the power to revoke exists 

pursuant to Civil Code Section 2280 or is reserved in the instru-

ment creating, exercising, or releasing the power. 

Comment. Section 1392.1 embodies the common law as stated in the 

Restatement of Property. Section 366. It is substantively the same as - -
Michigan Statutes Section 26.155(109) (suPP. 1967) and is similar to New York 

Estates, Powers and Trusts Law Section 1O-9.l( a), (b)(1967) and Wisconsin 

Statutes Annotated Section 232 .• 11 (Supp. 1967). It recognizes, however, 

that Civil Code Section 2280, which declares that a trust is revocable 

unless expressly made irrevocable, may apply to the creation or exer-

eise of a power of appointnent. For example, a donee may exercise his 

power of appointment by creating a trust for the benefit of certain per

missible appointees. In the absence of an express provision, under Civil 

Code Section 2280 the trust is revocable and, if the trust 19 reVoked, 

Beetlon 1392.1 provide~ that the exercise of the po>rer by creating the 

trust aJ.so is revoked.. Sb11arly, in connection with a trust, a dOBOr 

cay crea.te a. power 'bo apPOint certain trust assets. To t~e extent tlJat 

the paver has not been effeotively exercised, if the ·"nst is revoked 

pursuant to CivU Code. Section 2280, . Sectien 1392.1 provides that the 

power oJ: nppointLJent created aJ.so is revoked. 
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The term "exercise" used in Section 1392.1 refers to an effective 

exercise. For example, a testamentary exercise becomes effective only 

at the death of the donee; until that time, the donee-testator may, 

of course, revoke his will or modify any provisions in it relating to 

the exercise of a power. The effective exercise of a power may be 

similarly postponed in various other situations. See the Comment to 

Section 1381.3. Under Section 1392.1, it is only an effective exercise 

that is irrevocable unless otherwise provided. 
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CONFORMING AMENDMENTS AND REPEALS - - ----~ ~ 

Civi~G()de_ Sectior l,~"<U.!:.epealed) 

Sec. 2. Section 1c60 of the Civil Code is repealed. 

viaes-e~aeFn!Be~ 

~e~-AHy-~~s~ee-ef-~ae-~Fe~eF~y-~e-vaiea-~ae-~eweF-Fela~es~ 

te~-Aay-~~BeH1-e~ae~-taaB-tae-aeBee,-wae-e~a-Be-aaVeFsely-

ef-aBy-~lease-ae~tefe~e-EQae~ 

Comment. Section 1060 is superseded by Section 1388.2. 
-63.-



Probate Code Section 125 (amended) 

Sec. 3. Section 125 of the Probate Code is amended to read: 

125. ~ept_a~p:ovided by sectlon~~86.1 and 1386.2 of the 

Civil __ ~ode relating to powers of appointment, A ~ devise or bequest 

of all the testator's real or personal property, in express terms, 

or in any other terms denoting his intent to dispose of all his 

real or personal property, passes all the real or personal property 

which he was entitled to dispose of by will at the time of his death 

T-~Re~~4!Eg-~pe~epty-emBPaeea-!E-a-~ewep-te-aev!se 

Comment. The amendment to Section 125 makes clear that Section 

125 does not operate with respect to powers of appointment. A provision 

in a will devising or bequeathing all of the testator's real or personal 

property operates with respect to powers 0nly to the extent ,provided in 

Civil Code Sections 138:;.1 and 1386.2, 
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Probate Code Section 126 (amended) 

Sec. 4. Section 126 of the Probate Code is amended to 

read: 

126. Except as provided by Sections 1386.1 and 1386.2 

of the Civil Code relating to powers of appointment, A ! 

devise of the residue of the testator's real property, or a 

be~uest of the residue of the testator's personal property, 

passes all of the real or personal property, as the case may 

be, which he was entitled to devise or be~ueath at the time 

of his death, not otherwise effectually devised or bequeathed 

by his will. 

Comment. The amendment to Section 126 makes clear that Section 

126 does not operate with respect to powers of appointment. A provision 

in a will devising the residue of the testator's real property or be

~ueathing the residue of the testator's personal property operates with 

respect to powers only to the extent provided in Civil Code Sections 

1386.1 and 1386.2. 
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SEVERABTI.ITY CLAUSE 

Sec. 5' If any provision of this act or application thereof 

to any person or circumstance is held invalid, such invalidity shall 

not affect any other provision or application of this act which can 

be given effect without the invalid provision or application, and to 

this end the provisions of this act are declared to be severable. 

Comment. Section 1380.2 of this act provides for the application of 

this act to the exercise, release, and assertion of rights under a power 

of appointment created prior to the effective date of this act. It is 

possible--but not likely--that this provision will be held unconstitutional. 

Section 5 is therefore included to preserve the remainder of the act in 

the event that a particular provision is held invalid or its application 

to a particular situation is held invalid. 
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OPERATIVE DATE 

Operative date 

Sec. 6. This act becomes operative on July 1, 1970. 

Comment. To permit time ror attorneys to become familiar with the 

provisions of this act, the operative date is dererred until July 1, 1970. 
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II 

An act to amend Section 860 of the Civil Code,relating to 

powers. 

The people of the State of California do enact as follows: 

Section 860 (amended) 

Section 1. Section 860 of the Civil Code is amended to read: 

860. Where a power is vested in several persons, all must 

unite in its execution; but, in case anyone or more of them is 

dead I is legally incapable ~f exercising the power, or releases 

the power, the power ma:y be executed by the sll.F¥iivsJ'-s!F-SlU'

viivsJ's others , unless otherwise prescribed by the terms of the 

power. 

Comment. Section 860 has been amended to conform it to Civil 

Code Section 1385.4. cr. Civil Code Section 1)85.3. 
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