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9/17/68
Memorandum 68-95

Subject: New Topic - Counterclaims and Cross-Complaints

Two law professors responded to our reguest for new toples by
suggesting the same topic: Whether the distinction between a cross-
cawplaint and a counterclaim should be eliminated and provisions
nmodeled after Federal Rules 13 and 14 adopted. The two were Professor
John Baumen (U.C.L.A. Law School) and Professor Stephen A. Weiner
{Boalt Hall) whose letter forwarded an extract from an article
{attached as Exhibit II).

Attached as Exhibit I is a statement that could be included in
our Annual Report to request authority to study this matter.

Respectfully submitted,

John H. DeMoully
Executive Secretary




Memorandum 68-95 . EXHIBIT X

A study to determine whether the law releiing to f-ounterclaims and cross-

complaints should be revised.

wWhen & party wishss to sasert & clalm agalnst one
vho has sued him, he is confronted in California by the
bewildering distinction between & crosas-complaint and a
counterclaim. By & eroes-complaint, under Code of Civil
Procedure Section 442, & litigant seeks affirmative relief,
agalnet any person, relating to the transaction upon which:

the ackion 18 brought. By a counterclaim, under Code of

'Civil Procedure Section 438, & litigant apserts & clain

whilch "must tend to diminiah.h{ defeat the plaintiff's

" recovery"; the clsim "must exist in favor of & defendant

and against & plalntiff between whom & several Judgment

might be had in the action.“\”/;hera a claim tending to

diminish or defeat & plaintiff's recovery alsg "arises

from the transactlon set forth in the complaint," and in
no other cage, the clalm will be deemed & compulsory

counterclaim and the litigant barred from maintaining

& subseguent action 'c.h.«:~r'er.m.‘\f"’lr

Carey v Gueagg;ﬁgf; recent case ln ihé district
court oflappeal, illustrates the problexs pesed by this
nethod of ciasaification. Cusack entered an agreement for
improvemsnt and sale of land with Carey, & real estete

broker; the 1;tter retalined an engineer to assist in

~ the project, cut after substantial work by Carey and the

enginser Cusack sold the land through another broker.
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The engineer aue=d Cusack for servicess rendered and Cusack
Tiled & erogs»complaint agalnst Carey, the first cause of
&ction being & declaratory Judgment that Carey was llable
for the engineer's services and the second & "subrogation"
against Carey should Cusack be regquired to pay the enginser.
The court held Cusack liable and Carey not llable to the
engineer. Two menths after entry of judgment, Garej sued
Cupack for services rendered. Ousack argued that Carey
ghould have pleaded this as & counterclalm in his answer
to the prior cross-complalint &nd was now barrsad from
asserting it. The court of appeal rsjected Cusack's
argument on grounds that (1) Carey's claim was not a
Poounterclaim™ within Section 438,V and {2) even assuming
the claim could be brought within Section 438, it would
not be compulsory Eacauae it 414 not arise from ths aame
trangaction involved in Cusack's crcas-ccmﬁlaint.\é;/

The decision indicaies & need for statutory revision
in this area of Galifofnia procedural law. Since Carey's
claim is neither a "counterclaia” nor = “"cross-complaint"
within the Code, he would not {under the'caurt’a rea&soning;}
be permitted to gsaert his clalm sgainst Cusack in a prior
actlon., Even 1f agsertion sghould not have been required,
compelling & separate sction on this clalm sesms unsound.
Had Cusack not filed a croes-complaint against Capey but
“brought & separate actlion against him after Cusack had
pald & Judgment for the englneer, Carey clearly could have
couhterclaimed, It is difficult to see why Carey should
be Adlsadvantaged elmply bscause he happene to be brought
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into an action originaily comménced by a thilrd party.
There are &lac sirong arguments why assertion of Carey's
c¢lslm in the prior astion should have been mandatory. The
claims of Carey and the engineer, as well as the dlapute
between Carey and Cusackt, related Lo the same business
deal. Duplication and the consequent waate of public and
private resources would be avolded by & single trial.
Moreover, the amount of Carey's recovery was potentially
intertwined with dispesition of the engineer’'s claim. In
iight of thege factors, an unduly narrow lnterpretation
seems to have besen &ttached to the term "transsction,”
| 4 more reasonable approach ig found in the Federal
Rules of Clvil frocedurs. In federal cowrt, & pleading
may state as & countercleim apy claim againet any opposing
party?\//&he counterclaim ie normally compulsory "Af it
arises out of the transaction or cccurrence that ls the
subject matter of the opposing party's claim. . ." \G;/
?here i2 in the Faderal Rules no such concept as & croés—
complalint. A party 1in the poeition of Carey - le, cne
impleaded to enforce defendaent’s claim for indemnification
if held liabdle to plaintliff - is expresaly authorized to
aasert counterclaims agalnst the one bringing him inteo
the action. V The federal scheme thus avoids the restric-
tions embedded in the California Code, relying upon the
power to grant separate trlials to counteract any diffi-
cultles caused by unlimited permissive assertion. Moreover,
vhether & counterclalm arises out of the transaction that

ig the pubject matter of the hppcains party's claim, and



ig therelors canpulsery. hinges uvpon caplisatiecn in the presentation of
S
evidence which would resulit {rop separaie trials.
The foregolng discusszion indicates the nesd for g study to deter-

nine whether the California law reisting 4o counterclaime and cross-

camplaints should be revised.

Footnotes

Cal. Code Civ, Pro. # 438. BSee mlso #F 422, A37.
Cal. Code Civ, Pro. #439.

245 Cal. App. 24 57, 54 Cal. Rptr. 244 (1966), hearing
?enied, ist Cir. 22687, Div. 2, 65 A.C, Minutes 2
. HOV. 25, 1965}. '

Id. at 64, 67; 54 Cal. Rptr. &t 249, 250-51.
Ia. at 66; 54 Cal., Rptr. at 250,
Fed. Rules Civ. Pre. ## 13{b), {(ec).

Ia. # 13{(a). For the situstion in whicix & counterclalm
is not coupulsery, see 3 Moore, Federal Practlce para.
13.19 (1) (24, ed. 1967),

Fed. Rules Clv, FPro. # 14{a). When the court believes
that & clalm and & counterclalm cannot be convenlently
tried together, it mey order separate iriasls. Fed.
Rules Civ. Pro. ## 42(b}), 13(1)}. A California court
przsgntly has this power under Gal. Code Clv, Fro,

# 438,

At leapt the federal courtis have so intsrpreted the

rovielon, Sesz, e,g,, Great Lakes Rubber C . 4
rbert Cooper Co,, whers the court stated: "(4)

counterclalim is compulsory if it bears & ‘logical
relationshiyp’ to &an opposing party’s claim," that
is, "where separate trials on ezch of thelr respective
glaima would invelve & substanilal duplication of
effort &nd time by the parties and the courts."
286 F. 24 631, 634 (3d. Cir. 1960)}.




EXRIBIT I1

Grosa-mints and Counterclaims

When a party wishes to assert a claim against one vho has sued him,
he is confronted by the bewildering distincetion, to which California

has tenaciously clung, between a cross-complaint and a counterclaim.

By & cross~complaint, a litigant seeks affirmative relief ageinat any

person, whether or not a party to the original msction, relating to the
9 { s )
tmmtm wpon which the action is brought. By a counterclaim,

a litigant asserts a claim which "mgt tend to diminish or defeat

40/

the plaintiff's recovery"; that 15, he seeks a money recovery in
Y
an action in wvhich a money recovery is sought of him. A counterw
' claim "must exist in favor of a defendant and against a plaintiff
. ' _ «2/ v
between vhom & several judgment might be had in the action.”
A claim for affimstlve relief will freguently qualify as both a

erogs-complaint and a countorclaim, in that & claim tending to diminish

or defeat & plaintiff's re:overy will aidise "out of the transaction

set forth in the complain'.” Under thege circumstances ~- and no other «-

the claim will be deemed 31 campulsory :ounterclaim, and the litigant

A
¥3f ¥
will be barred from main-aining a sul sequent action thereon,




()

20p
)

In Carey v. Cusack, the court of appeal wrestled with some

problems posed by the foregoing modes of classification. The Cusacks
had entered into an agreement with Cerey and Kennan, resl estate
brokers, for theé subdivision into lots, improvement and sale to the
public of & parcel of land which the Cusacks owned. The brokers
retalnsd an engineer to assist in the project, btut after subst?ntial
work had been completed by both the brokers and the engineer, the
property was sold intact by the Cusacks, through asother broker, to

a college. The engineer sued the Cusacks to recover for services
rendered. The Cusacks in turn filed a cross-complaint against t.he
brokers, in which the ﬂrst cs.use. of action sought a declaratory
Judgment that the bquers were liable for the-':e'ngiqeer’z services,

and the second csuse of action sought "subrogation"against the byokers
in the event the Cusacks were required to pay the engineer. The court
neld the Cusacks liable to the engineer, and ruled that the brokers

were not liable.
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About two mpnths after t.he entry of Jjudgment in thie action, the
brokers sued the Cusacks to recover for services rendered. The Cusacks
argued that the brokers should have pleaded this claim as a counter-
claim in their answer to the fc.a:mer cross-complaint, and that they were
now harred from assefhing it.

The court of appeal rejected the arguument on three diﬂe;.\ent
grounds. 1t first suggested that, in view of the statutory definltion,
& "counterclainm” could be asserted only "against s plaintift. . . and
may not be used to bring in third parties or seek rellef against a

% .
codefendant. The court wee unsympathetic to the argument that the

words "plaintiff,” “"defendant” and "complaint™ in the statutes pertaining

to countercisims should be read to include “ercss-camplalnant,” "cross-

defendant” and "cross-complaint” respectively. Accordingly, even
assuming the brokers could have zsserted a “"cross-complaint”™ to the
Cusacks' cross-camplaint, they would not be prohilbited from bringing a
separate action, since a ¢laim musi qualify &s both & "counterclaim”

and 8 "eross-complaint® to be compulsory.




The court gave ancther reason why the brokers! claim could not
have been asserted as 2 "counterclain” to the cross-complaint:

Tt does not tend to defest or diminish the recovery sought

by the Cusacks against the brokers.... [Tlhere were no mone-
tary cisims made by the Cusacks against the breckers. 1In one
ecause of action, the Cusacks' cross-camplaint merely asked for
& declaratory judgment holding ... the brokers liable for
Nolte'e [the englneer's] services. In their other csuses of
ection hased on the right of subrogation, the Cusacks could
have made no direct monetary recovery from the brokers unless
and until they first paid Nolte the amount owed.... They

were not demending = monetary damage award but were, in effect,
simply asking the court to declsre that someone else was lishle
for Nolte's services. %¢ /

Even assumling the brokers'! claim coﬁld be brought within the
statutory definition of & counterciaim, the court held that it would
still not be compulsery, because it did not arise out of the trans.
action set forth in the cross-complalnt. The court noted that “the
texm "transaction' Is 2ot limited to a single,_.isnlated act or
ocourrence, but may embrace a serles of acts Or occurrences logically

#
interreleted.”  Howeve:, it held that the dealinge between the
brokers and the engineer, which led to the latter's employment, and
the agreement between the Cusacks snd the brokers "were baszed on two

separate and distinet traneactions, and are devoid of any logical

interrelation.”
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The declsion vividly illusirates the urgent need for statutory
revision in this ares of California procedural law., The first point
to be moted is that, under the court's reasoning, the brokers would
not have been permitted to sssert thelr clain against the Cusacks in
the prior acti:on, even had they so desired. Thedr olaim would not
qualify as = "countercjam.'f ' Nor would it qualify as a "cro%s-
camplaint,” since held to be based on a different trarsaction than
the compleint and the Cusacks! cross-complaint, and “devoid of any
logical interrelation" with such claims of other parties.

Even assuming that assertion of the brokers' claim should not
have been regquired, prohibiting lts assertion, and compelling &
separste sction, 1s clearly unsound. Faced #:;.t.h the Cusacks! claim
that the cbligation to pay the eﬁ.gineer was on them, surely the
brokers should have been allowed to counterattsck in the same action,
by eeeking Mnt from the Cusacke for services pei-fomea on the very
busioess deel for vhich the engineer wap reteined. Since the brokers

%9 /
sought & recovery in quantum meruit,  they could have argued, had
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they slone been held liable for pa:,rins the engineer, that reimbursepent
of this cost should be one of the elements in fixing the amount of
their own recovery. Bven i1f the brokers were held cbligated to indem~-
nify the Cusacks for the latters' payment to the englneer, were they
entitled to a larger payment frcm the Cusacks for their own servicgs,

the court would have entered Judgment for the excess in favor of the

gy

A

brokers. The brokers shoudd not be compelled to assume the risk
of B net loss by virtue of the Cusscks' bankruptcy following 8 Judgment
requiring the brokers to indemnify the Cusacks.

Moreover, if the Cusacks hed not filed a eroess-~compleint against
the brokers, but had brought 2 separste action against them seeking
reimbursement after the Cusacks had paid a judgment for the engineer,
thg brokeré clearly %ould have been permitted to counterclaim. Tt is
difficult to see why they should be placed at a disadvantage simply
because they happen 40 be brought into an action originalily commenced
by a thirxd party.

There are also strong policy arguments why the sssertion of the
brokers! c¢laim in the prior a_uction should have been mandatory. The

claim for zervices of both the engineer and the broker related to the

r




same general business deal. 8o 4id the dispute between the Cusacks

apd the brokers over responsibility to the engineer. It is remsonsble

to apsume thet resolution of the controversies anbout the engineer's

fee would entail introduction of much of the same evidence as would be

presented in commection with thé brokers® claim. Background information,

the relationshlp among the parties, the negotistions held -« these and

other matters were common to &1l the polnts at issue. Thus duplication,

and the conseguent waste of public end private resources, would be

avolded by = single trisl. Mt?reover, as already noted, the amount of

the brokers' recovery was potestisily intertwined with the disposition

of the engineeris claim, In view of these factors, the court seemg

te have given an unduly narrow interg.\retatisn‘:'to the term "transaction.”
The California scheme for categorizipg clailms against an opposing

54/
party is nonsensical in the modern world, and should be replaced by
the relevant provisions of the Federsl Rules of (ivil Procedure. In

federal court, & pleading msy state as a counterclaim any clalm against

any opposing party, whether ot not it diminishes or defeats the recovery
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sought by such party, and even if it claims relief exceeding in amount,
or different in kind, from that sought in the pleading of the oppos

52, |

party. The counterclaim is normally compulsory "if it arises

out of the transaction or occurrence that is the subject matter of the

33/

oppoeing party's claim. . . ." ™ere is no euch concept ap a

eross-complaint, all c¢laims againet en opposing party being labeled

counterclaims. A party in the position of the brokers, who has been

inpleaded to enforce defendant's claim for indemmification if held

liable to plaintiff, is expressly suthorized to assert counterclaims
54y

egainet the one bringing him into the actlon. When the court

believes that a claim and 2 countercleim cannot be convenlently
IE/

tried together, 1t msy order separste trisls.

Thus, the federal scheme avoids the artificial restrictions on
the maintenance of claims against opposing parties which are embedded
in the California statutes, relying upon the power to grant separate
triale to counteract any difficulties caused by unlimited permissive

assertion. Moreover, whether e counterclaim arises out of the transaction

that is the subJect matter of the opposing party's claim, and is thus




201
compul sory, hinges upon the duplication in the presentation of evidence

C vhich would result from separate trials.
FOOTNOTES

79 Cal. Code Civ. Pro. § W2,

Yo. I6. § 438,

W See 2 B. Witkin, California Procedure, Flesding § 580 (195k).

% Cal. Code Cive Pro., & 438. 4n answar is regulred %o g cross-cemplaint,

which 1s deemed g seperaze pleadins, but not to a counterclaim, which

is considered part of the answer. See id. 83 422, 457,

C 4"»352‘?. § 439,

#/ 245 Cel. App. 24 57, 54 Cel. Rptr. 24k (1966), hearing dented, lst Cir.
2268f, Div. 2, 65 A.C. Mimutes 2 (Nov. 25, 1956}.

#5 Id. at 64, 54 Cal. Rptr. at 249.

;fg 13. et 67, 54 Cal. Rptr. at 250-51. -

#7. Id. at 66, Sk Cal. Rptr. at 250.

75, 1.

L

#% Wnile they had & contract with the Cusacks, 1t did not state what
campensation, if any, would be due to the brokers if the trensaction

C

did not proceed to the sale of improved subdivided lots.

$6, Gl gole Civ. Pro. § 666




C 47, ~ The distinctions presently embraced by California have hoary historical 234',

origins. GSee, e.g., F. James, Civil Procedure 472-79 (1965).

52, Fed. R. Civ. P. 13(b), (c).

7d. 13{a). If a counterclaim 1s not compulsory, it must be supported

e

by an independent basis of federal jurisdiction to entitle the counter-
claimant to affirmative relie;‘. 3 ;I'. Moore, Federal Practice
913.1911] {26 ed. 1967). It can be used defensively as a set-off

without such Jurisdictionsl grounds. Id.

C 57‘ Fed. R. Civ. P, 14{a).

S5, Id. 42(b); see also id. 13(1). A Californis court presently has this

power. Cal. Code Civ. Pro. § 438,

JG. "[Aj counterclain is campulsory if it bears a ’logical relationship’ to
an opposing party's clai;n," t';hat is, "where separat;e triale on each of
thelr respective claims would involve a substantisl duplication of
effort and time by the parties and the courts." Great Lakes Rubber

Corp. v. Herbert Cooper Co., 286 P.2d 631, 634 {34 Cir. 1960).




