{52 9/13/68
First Supplement to Memorandum 68-86
Subject: Study 52 - Sovereign Immunity (Statute of Limitations)
The tentative recommendation relating to the Statute of Limitations
in Actions Against Public Entities and Public Employees is attached

to Memorandum 68-86. In this supplement we consider the couments we

received on the tentative recommendation.

General reaction

Generally speaking, the tentative recamendation was not favorably
recelived by either attorneys representing public agencies or attorneys

representing injured plaintiffs. For example, Harry Gonick (Exhibit I)
— states:

Although I have not read the tentetive recommendation, my
first impression is that it is a step backward. I feel sure
that if you were to iake a poll of ail the lawyers in
California who are concerned with such iitigation, including
defense lawyers, at least 90 per cent would favor the rapeal
of all special statutes pertaining to actions against public
entities and public employees. (Emphasis in original.)

Daniel N. Fox, who also gpparently did not read the tentative recom-
mendation (his letter appears to be based on our newspaper release),
states {Exhibit VvI):

Please be advised that I strongly feel that Section 352 of

the Code of Clwvil Procedure should apply to actions against

public entities and public smployees. The rule of Williams

vg, Los Angeles Metropolitan Transit Authority should not be

changed.

The County Counsel of Los Angeles (Exhibit IV) supports the basic
policy of the bill but suggests that the notice and warning provisions

be made applicable only to the claimants who are entitled to special

)

protections due to their disabilities. The County of San Diego
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(Exhibit III) apparently supports the basic policy of the bill and
suggests several revisions {discussed later) which the staff believes
would improve the reccommended legislation.

The City Attorney of Long Beach (Exhibit V), on the other hand,
objects to the recammendation, stating: "We sincerely hope that the
Law Revision Commission will be dissuaded from recamending the
apendments pertaining to rejection notices and those extending the
pericd of limitations.” While the position of the Long Beach City
Attorney is, I believe, based on a misunderstanding of the existing
law, he states:

In our opinion, the claims statutes as they currently
exist already present a complex and scometimes confusing area
for the average laymen, and even for attorneys who do not
devote much of their practice to claims against public
entities, and we feel that the proposed recomendations
further complicate and place additional burdens upon the
entities and claimants, or their attorneys.

This is basically the position of many lawyers who are confused
and scmetimes trapped by the complex claims statutes. The Long
Beach Clity Attorney suggests the following to eliminete the existing
complexity:

To simplify and coordinate eclaims procedure against
public entities with other periods of limitations with
which both laymen and practicing attorneys are generally
familiar and work with more consistently and, becanse claims
involving personal injury against public entities appear to
presently constitute the claims of greatest pecuniary concern
on the part of both public entities and claimants, it is our
suggestion that the Law Revision Commission consider recom-
mending that in claims encompassed within 911.2, Govermment
Code, the statute of limitations should be a straight cone
year period commencing on the date the claim asccrued (in
moat cases this would be the date of the wrongful act or
omigsion), as is now the period provided in cases of peracnal
injury against defendants who are not public entities. The
condition precedent to a valid cause of action that the
claim was presented to the entity within 100 days from the
date it occurred should of course be retained. The entity
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should not be saddled with the additicnal requirement teo

notify the claimant of its obvious inaction and denial of

the claim by operation of law within 45 days after date of

presentaticn.

The staff had given this matter considerable thought prior to the
time we received the above suggestion. For some time, we have been
concerned that the eclalms - statule is so complex that it is resulting

in substantial injustice (we hear from time to time from lawyers who

have been trapped by the statute) and has generated a substantial

amount of paper work for claimants and public entities, including

judicial proceedings involving the issue of late claims. We doubt
that the "orompt notice" (100 days in case of an adult and, for all
practical purposes, one year in the case of a minor) is really as
essential as the public agencies claim. We feel fairly sure that the
"opportunity to consider the claim before suit is filed" is of no
great value to public entities. We have no doubt that the claimant
will present a claim before he commences suit merely because he will
wish to avold suit if possible and to settle the claim without suit.
Accordingly, the staff suggests that the Commission not submit the
tentative recammendation to the 1569 Legislature but instead underﬁake
to draft a tentative reccmmendation along the following lines:

{1) Eliminate any requirement that & claim be presented to a
public entity as a condition for bringing an action against a public
entity or public employee.

{2) Provide that a tort or inverse condemnation action must be
cammenced against a public entity or public employee within one year
from the time the cause of action accrues. The provisions for tolling

the statute in the case of a minor or incompetent would not apply to
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actions against public entities or public employees, but the other
provisions tolling the statute would apply.
(3) Provide that an action on contract is governed by the same

periods of limitation that apply to contracts generally.

The effect of this recommendation is to reguire the plaintiff’'s
attorney to remember only one thing--an action against a public entity
on tort or inverse condemnation must be commenced within cne year,
even though the claimant is a minor or incompetent. It is possible
that scme attorneys might get {rapped in the case of a minor or
incompetent, but this is not likely. The existing statutory scheme
is so complex that even able, informed lawyers are trapped. The
recommendation would eliminate the opportunity public agencies now
have to defeat meritoriocus actions by the technlcal defense that the
plaintiff failed in same respect to comply with the claims statute.

On the other hand, the recommendation would not sericusly handicap
public agencies as far as notice is considered. Cne year is not that
much more than 100 days and in the case of & minor it makes no change
since the minor has a year to present the claim. The one-yesar statute
of limitations would benefit public agencies because minors and cthers
who are under a disability now have the benefit of Cede of Civil
Procedure Section 352 which tolls the statute of limitations and would
not apply under the staff recommendation. Not the least of the benefits
that would result from the recompendation would be the reduction in
cost of paperwork in processing claims under the claims statute, both
for claimants and public entities. The staff believes that the Senate
and Assembly Judiciary Ccummittees would give serious consideration to
a bill drafted along the lines indicated; whether the bill could be
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enacted would depend to some extent oh the position of the Department

of Public Works, the Attorney General, and the League of California
Cities. But the staff believes that there would be a good chance to
obtain the enactment of such a bill even over substantial objections

from public entities.

Suggested revisions of tentative recommendation

As previously noted, the County Counsel of Los Angeles suggests
that the notice and warning provision be made appliceble only to
claimants who are entitled to special protections due to their
disabilities. The staff does not believe that this would be a
desirable limitation; no doubt claimants who are adulis are being
trapped by the six-month limitation period and the proposed

statute would minimize this.

Sections 352, 910.8 (pages 8-10)

No comments.

Section 911.8 {page 11)

The County of San Diego {Exhibit III) suggests that this section
be revised. We think that the revision is desirable but should be
made in Section 913. (Section 913 deals with actions on claims;

Section 911.8 deals with applications to file a late claim.)

Section 913 {page 12)

To accamplish the purpose of the suggesticn made by San Diego
County, we suggest that subdivision (a) be revised to read:
{2) Written notice of the action taken under Section

912.6 or 912.8 or of nonaction deemed denial of the claim
shall be given in the manner prescribed by Section 915.4.
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The County of San Diego suggests that permissive language for
the notice be included in the statute as well as mandatory language Tor -
the warning. The staff believes that this is a good suggestion. We
suggest that the following be added to subdivision (a):

The ‘- written notice may be in substantially the following
form:

"Notice is hereby given you that the claim which you
presented to the (insert title of board or officer) on
(indicate date) was (indicate whether rejected, allowed,
allowed in the amount of § and rejected as to
the balance, rejected by cperation of law, whichever
is applicable).”

Section 950.4 (page 18)

Both Commissioner Sato and Commissioner Stanton, in forwarding
their editoriel revisions of the tentative recommendation, raised
a question as to sctions against public employees. It is necessary
to include these provisions because Govermment Code Section 950.2
provides:

950.2. Except as provided in Section 950.%, a cause

of action against a public employee or former public

emiployee. for injury resulting from an act or. cpission in

the scope of his employment as a public employee is barred

if an action againsgt the employing public entity for such

injury is barred under Part 3 {commencing with Section 900)

of this division or under Chapter 2 (commencing with Section

ol5) of Part b of this division, This section is applicable

even though the public entity is immune from liability

for the injury.
Note that Section 950.2 applies even though the public entity is
immune from liability for the injury. In some cases, whether such
immunity existed could not be determined until the case had been
decided by the trier of fact (i.e., where the plaintiff recovers
punitive or exemplary damages--entity but not employee immune).

In addition, there may be a serious issue whether the employee
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was in the scope of his employment. When the plaintiff's only real
remedy is against the employee rather than the public entity, it seems
that he should have the benefit of the statute of limitations provisions
that he would have available if the employee were not employed

by the public entity. Thus, if the employee is out of the state,

the statukte of limitaticns should be tolled as is the case of any

cother deferndant, In cases where the public entity is not immune

from liability end the statute iz tolled because the defendant employee
is out of state, the entity will be required to pay the Jjudgment under

the general provisions of the governmental liabkility statute.

Sanction

The staff is concerned that the proposed leglslation provides no
real motivation to the public entit& to glve notice to the claimant where
the claiment 1s a minor. A minor has one year to present his cleim, the
entity gets 45 days to act on the claim, the claiment has six months to
briog his action~-a total pericd almost egual to the proposed two-year
limitation period.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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GONICK, SCHMID & BERNSTEIN

ATTORNEYS AY LAW .
TELEFHONE

HARRY OONISK BEANK OF aMERLCA BLUILDING
MINOR U, SCHMID 1212 BROADWAY TEMPLEAAR 2-5480
LOUIS M. BERNSTEN OAKLANG, CALIFORNIA @45i2

\

August 21, 1968

California Law Revision Commission
School of Law

Stanford, California 94305

Re: Actions Against Public¢ Entities and Employees

Gentlemen:

I have recently learned that you are distributing for comment

a tentative recommendation relating to the statute of limitations
in actions against public entities and public employees, for
submisslon to the 1969 legislature. According to my information,
the Commission has tentatively concluded that Section 352 of

the Code of Civil Procedure (which tolls the statute of limita-
tions when the plalntiff is a minor, prisoner, or incompetent)}
should not apply fo actlons against public¢ entitles and publie
employees.

Although I have not read the tentative recommendation, my first
Impression 1s that it is a step backward. I feel sure that if

you were to take a poll of all the lawyers in California who are
concerned with such litigation, including defense lawyers, at
least 90 per cent would favor the repeal of gll) speclal statutes
pertaining fo actions against public entities and public employees.

I would apprecliate your furnishing me wlth'a copy of the tentative
recommendation, as I may wish to comment thereon more particularly

Very truly yours, ‘ pu

-~
]
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Harry Goplck
HG:lg
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SUPP. 68 ROBERT H, SHARPE
ATTORMEY AT LAW
ELEVINTH & [ AUILOtNG
BACRAMENTT, CALIFORIIA 5814
TELEPRGNE 440-BR2Q

August 23, 1568

John H. DeMoully, Executive Secretary
California Law Revision Commission
School of Law

Stanford University

Stanford, Califeornia 94305

RE: Statute of Limitations in
Actions Against Public Entities
and Public Employees

Dear Mr. DeMoully:’

In my practice%I have encountered a situation which may have a
bearing on your proposal. Although it is tangental, it appears
to be within the general scope of your review.

The situation is substantially as follows:

I represent a State employee injured on the job. There is
little question as to the usual workmen's compensation issues.
There appears to be a "serious and willful™ issue as well and

I have filed such an application. It was filed within the

time period provided by the Labor Code. SCIF, which represents
the State, has raised the statute ¢f limitations issue claim-
ing that such an action is in the nature of a tort ¢laim and
that -the time has run because of Section 945.6 and related
sections. The matter has not gone to trial and may not be-
cause of settlement attempts. '

It is my impression that SCIF plans to pursue the question i ~
case or some other similar one. They believe the law is unciear
and wish to be certain of its application. You may wish to con-

sider action which will straighten out that aspect of the law.

[\ ‘irfé ot

|

ROBERT H...SHARPE :

RHS/ms - | - i

Temrs e e

' 1
F |
Pty




~glgh S Yoo 68-36 EXHIBIT ITI

;{:GHnﬁyif‘Q

WAL

ROBERT G. BERREY
ASSISTANT COUNTY COUMS:

QEPUTIES
TUAMNE J. CARNES
OCNALD L, CLARK

Diego

QFFICE OF RJO&EPH KASE, JR.
. S ) [ USSELL W. WALKER
» COUNTY COUNSEL LAWRENCE KAPILOFF

302 LOWUNTY ADMIMISTRATION SENTER

BERTRAM MC LEES, JR.
CRUNTY COUNSEL

SAN DIEGS, CALIFZRNIA

California Law Rewvision Co
Sehool of Law

Stanford Unlversity
Stanford, Callfornia Q4305
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Attentlion John H, DeMoully, Executive
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Mr. John H. DebMoully

Executive Secretary

California Law Revision Commissiocn
School of Law

Stanford University

Stanford, Califoxnia 94305

Re: Statute of Limitations in Actioms Against
Public Entities and Public Employees -
Tentative Recommendation

Dear Mr. DeMovliy:

Regarding the tentative recommendation of the Law
Revision Commisgsion conceruning the statute of limitations
in actions against public entities and public employees, it
appears that the basic purpose of the commission iz to uni~
formly apply the six-month statute of limitations for filing
actions against a publlc entity to all claimants regardless
of any disabilities which they may be under,

In order to accowplish this, and yet preserve the rights
of claimants who have disabilities, such as mianors, insane
people, and prisoners, the commisgion proposes to require
notice to be given to the claimant of the action taken on
his claim by the public entity, as well as a warning inform-
ing the claimant that he has six wmonths to file an action
from the date of the notice.

This office is in sympathy with the basic purpose of the
commisgion in attempting to uniformly apply the siz-month
statute of limitations to all claimants. It 1s also our
opinion that it would be a proper and fair procedure to give
notice to claimants who are minors, prisconers, or insane,




Mr. John H. DeMouily
Page 2
September 5, 1963

informing them of the action taken on their claim and the
fact that they have six months witbhin which to file an

action.

However, there would appear to be no purpose in

requiring that such notice and warning be sent to all claim-
ants, and it would impose an umnnecessary burden on the public

entity to require it,

We would' suggest that
be made applicable only to
special protections due io

mY:af

ce: Mr. John H. Larson
My, Norman J. Gilbert
Mr., David Dde1il

Charies ¥. Forbes

the notice and warning provigsions
the claimants who are entitled to
their disabilities.

Very truly yours,

JOHN D. MAHARG
Coumty Counsal
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PETER R. KRICHMAN
Deputy County Counsel
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LEONARD PUTNAM
CITY ATTORNEY

MALCGLM E. UPTESRAFF
ASSISETANT
CLIFFORD E. HAYES
ATLEE 5. ASKOLD
CLEMONS £. TURNER
EDWARD T. BENNETT
FPHIL 4 SHAFER
ROBERT G, AUSTIN
CHARLES E. CREEMBERG
JOHN 8 CALHOUS
SEPUTIES

DFFICES QF

THE CITY ATTORNEY

OF LONC BZATCH
ST GGG T1TY MALL
LONG SEACH, CALIFORMA BOB52

TELg ko oE 4289048

Szptember 5, 19638

Califernia Law Hevision Commission

HARBOR DEPARTHMENT
BRANCH GFFICE .

HARBOAR ADMINISTRATION BLDG.
# 0. BOX 570
LONE SEACH, CALIF. 5084t
TELEPHONRE 427004

FHILIP 5. BRAGY
HAROLD A.LINGLE
LESLIE E. STLLL, 2R,
KERNETH K. WILLIAMS
AOBERY W, PARKIN
DEPUTIES

School of Law
Stanford University
Stanford, California 94305

Artention: John H. DeMouily
Executive Secretary

Gentlemen:

The City of Long Beach is self-insured, and
all of the actions and Clalms against the City have been

‘handled by the City &ttorney's Gffice for a good many

years. We are conseguently acquainted with the state
cf affairs before the Muskopf decision and with the
claims activiries following the 1963 Tort Claims Act.

At the time the falifolnia Tort Claims Act was first
considered by the Legisiature, Professor Arvo Alstyne
then indicated the d@blf&b;llt] of wodifying the Govern-
ment Code clalms requirements for chs reason that they
constituted a “trap for the unwary"

Cur review of the tentative recomnendations of
the California Law Reviaion Commission relating to the
statute of limitations is actions against public entities
and public employees, prempts us to coffer the following
observations:

1. The recommended statubory changes would
further complicate an already confusing set of periods
concerning claims and actions against public entities
and employees.

2. Although it may be inferred from the edi-
torial comment accompanying the recommended amendments,
it is not absolutely clear that the proposed statutory
changes would require an entity to send out the notice of
rejection where the claim is deemed rejected by no action
on the part of the eantity.

3. If the proposed amendment does require that
a notice be sent whare the claim is deemed rejected by



CITY ATTORNLY OF LONG BEACH

California Law Revision Commiscion
September 5, 19468
Page 2

failure of the entity to act within 45 days, this duty
would place an additional task on the entities of deter-
mining, if possible, the date the claim was deposited in
the mail in order to determine the correct date upon which
the claim is deemed denied, as well as the obvious addi-
tional burdens of calendaring and the necessary paper work
to accomplish the notice reguirement,

4. There would be a burden placed upon the
claimant to determine with certainty that the entity had
not sent 2 rejection ncotice in order to enable him to rely
upon the longer period of limitation by reason of there
being no notice sent.

5. The pericd of limitations would in many cases
be extended for a much longer perlod than the present statute
of limitations that apply in cases of causes of action against
defendants which are not public entities.

6. The proposed amendments would not only continue
but would expand the number of different time pericds involved
in govermmental claims procedure, Attorneys and laymen would
be obligated to know and remember an additional and different
" H = ) = . - .

set of rules', which weulid be applicable in only a number of
governmental claims cases.

7. The present method cf determining the periods
of limitation by using the time ¢t placing the notice into a
mail depogitory as the "triggering date' would be continued
and the chances for errov in such cowmputations would be
expanded.

It is intereating to note that when the California
Tort Claims Act was enacted in 1963, the Legislature deemed
it necessary to enact Section 342, California Code of Civil
Procedure entitled “Actions Against Public Entities", which
in effect refers the rsader to Section 545.6 of the Govern-
ment Code. The Law Revision Commission's comment to this
section indicated that it was necessarily added to the
limitations of actions provisions of the Code of Civil Pro-
cedure so that the statute of limitations applicable to
actions upon claims by public entities may be discovered
by looking at either 342 €.C.P. or the appropriate section
of the Government Code. Therefore ir has been acknowledged



CITY ATTORNEY OF LONG BEACH

California lLaw Revision Commission
September 5, 19548
Page 3

that there shouid be coordination between the general
statutes of law with those pertaining to claims against
public entities,

On page 3 of the Commission’s comment referring
to the present pronnsed amendments, it is stated that there
is justification for & short statute of limitations against
public entities and employess. This does not appear to us
to be the result which would be effected if the statute of

~

limitations was extended to 2 years.

The Commission also couments that in its review
of recent decisions there ave a number of apparent meri-
toriocus actions which have been barred by the six-month
statute of limitations that applies to actions against
public entities. It would appear that occurrences of this
nature would no longer be likely to happen, due to the 1968
amendment to $45.6, Government Code, which provides for the
commencement of a causge of action within six months after
the claim is rejected, or within one year from the accrual
of the cause of action, whichever period expires later.

in cur opinion, the ciaims statutes as they cur-
rently exist alveady present a complex and sometimes
confusing area for the average laymen, and even for attorneys
who do not deveie much of their practice to claims against
public entities, and we feel that the propcsed recommenda-
tions further complicate and place additional burdens upon
the entities and claimante, or thelr attorneys.

We are scquainited with no valid reason that the
elaimgrequirement and the staiute of limitations should be
interwoven. The purpose of a c¢laim is to put the govern-
mental entity on notice of a defect which it then can repair.
Its only other function is to allow a speedy settlement of
valid claims and a conwvenilent inquity into the circumstances
of the event. If the 100 days claim requirement is treated
separately, the gove*nmental entity is not jecpardized by
otherwise following the basic statute of limitations which
in itself is already confusing enocugh.

It is regrettable that the Commission's present
position avoids the rationale of both the claims requirements
and the statute of liwications and is leading unnecessarily



CITY ATTORNEY OF LONG BEACH

Californis Law Revision {ommission
September 5, 1963
Page 4

into further confusion.

To simplify and cooxdinate ¢laims procedure
against public entities with other periods of limitations
with which both laymen and practicing attorneys are gener-
ally familiar and work with more consistently and, because
claims involving personal injury against public entities
appear to presently constitute the claims of greatest
pecuniary concern on the part of both public entities and

claimants, it is our suggestion that the Law Revision
Commission consider recommending that in claims encompassed
within 911.2, Government Code, the statute of limitations
should be a straight one vear period commencing on the date
the claim accrued (in most cases this would he the date of
the wrongful act or emission), as is now the period provided
in cases of perscnal injury agaiust defendants who are not
public entities. The condition precedent to a valid cause
of action that the claim was presented to the entity within
100 days from the date it occurred ghould of course be re-
tained. The entity should not be saddled with the additional
requirement to notify the claimant of its obwvious inaction
and denial of the clialwm by operation of law within 45 days
after date of presentation.

IEf our above-stated vecommendations were enacted
into law, the statute of limitations would then be the same
period as that with which most attornevs and 1aymen are
famiiiar and accustomed to watching for and working with,
There would also he no additicunal burden on the part of the
entity of notifying cisimants of its obviocus inaction and
the sometimes aimost impossible task of determining exactly
what date or time a nwtice was ?1aced in a mail depository
would be eliminated. Claimauts, or their attorneys, would
not be obligated to determine whether the entity actua;lv
sent & notice of rejection, aAdditionally, the now conFuSLng
various pericds for commencing actions would no longer exist
and yet the %deu+e of limitations would be short enough to
accompiish the desired result cof preventing stale actions
from being bruuaht against public entities.

We sincerely hope that the Law Revision Commission
will be dissuaded from recommending the amendments pertain-
ing to rejection notices and those extending the period of
limitations.
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Thaak you for your consideration of our observa-

tions and suggestiona.
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Yours very truly,

LEONARD PUTNAM, City Attorney
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Memo 68-87
EXHIBIT TIT .

Chapter 451, Statutes of 1968

b e e m s rbin

.- CHAPTER 491
SENATE BILL NO, 088

An aet m add Sectlon 53083 to ths Governmant Code, rafating 1o guvemmnt Lol
tracts.

Lof . BEOTION 1. Sectlon 53060 is sd@ed to the Government Code, to read:

53089, :

In any sgreement entered into whereby any city, county, eity and county. or local

sgency obtains a grant of casemont, loase, Hicense, right-of-way or right-of-entry, the 5
city, county, city and county or agency cntering into the agrecmont may agree to

Indemnify and hold harmless the grantor, lessor, or licensor and may agres to ropalr i

C or pay for sny damage preximately eansed by voason of the nses authorized By such |

easement, lease, llcense, right-of-way, er right-of-entry agreement. “Local agency™

- shall Inciude any publie distrlet, pnblic corporaiion, or other politica! subxdivision of l

the state. ’ ;
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The people of the State of California do enact a3 foliowe: ' : }
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BEC. 2. Tho additlon made by Sectlon 1 of this act doea not constitute & change
in, bat is declaratory of, the presxisting law., L )
Approved and filed July 9, ]9&&‘ o




