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First Supplement to Memorandum 68-Th

Subject: Study 50 -~ leases

In this supplement we review the comments received after distribution
of the tentative recommendation on leases. The time allowed for corments
did not permit some permons to send us written comments, We attach as
exhibita the comments we received. We aleo note in this supplement comments
received by telephone.

We sent a copy of the tentative recommendation to each of the approximately
350 persons who are included on our list of persons interested in this
topic and followed up that distribution with a letter to each such person
requesting his comments and specifically requesting comments on the problem
of discounting rent.

The tentatlve recommendation on leases was distributed with Nemorandum

67-Th.

General reaction .

There were a mumber of generally favorable comments on the tentative
recommendation, However, the California Real) Estate Assocismtlen urges the
Commission to hold its. yecommendation:

for further consideration and review. We reluctantly coaclude that

it would be necessary for us to «©ppose passage of legisiation intro-

duced to implement the proposal contained in the tentative recommenda-

tion . . . our objection . . . in general terms . .., result from the
omission of significant new material to the law generally in such
areas ag liquideted damages, separate treatment for residential leases
where warranted, specificlty in definitions and others; and our
objection to the particulars of the recummendation on mitigation,
forfeiture of advance payments and scme other points.
In view of these objections, it is doubtful that we can submit a recoemenda-
tion on this subject to the 1969 Legislature. A decislon as to whether a
recommendation can be submitted in 1969 should, however, be made after the
Commlssion has congldered all the comments.
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Mr. Alvert J. Forn, Los Angeles Attorney, criticized the recommenda -
tion (Exhibit IV) as follows:

Unlike the Ccciiission's redcrmendaticns 4n other ficlds of

law, this particulsr treatise strikes D& a3 being decidedly

biaged, Gebilitetingly cerrcw in i1ts tremtment of the subject,

and entirely blind to the righte and equities of the majority

of tenants.

Mr, Torn further notes (Exhibit IV): "It oceurs to me that perhape the
Commission undertakes an impossible task 1f it attempts to express

one statement of law that applies to all lessors and all lessees,” He
concludes: 'Generslly, it is my impression that your Recormendation
fails to give any protection to the small tenant of the large lande
lord because it suffers from an over-antiety to protect the asmall
landlord from the large tenent." In a second letter, Mr. Forn further
states: "As the Tentetive Recommendation Re Leases appears to overlook,
many offlce leases are virtuel contracts of gdhesion, loaded with
exculpatory language which in sum excuses the lessor from &all his
obligaticons."

Generally speaking, the other letters make specific suggesticns
for revision of the tentative recommendation rather than general
objectione such as that made by Mr. Forn. B8ee, however, Exhibit I,
which containg s number of general chjections, most of which are based
on & failure to understand the tentetive recommendation or are otherwise
without merit.

The following ie a section by section analysis of the comments on

the tentative recommendation.
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Section 1951 (page 14)

The CREA {Exhibit XI) suggests that examples of “charges eguivelent
to rent"” be set forth in the statutory definition of "rent." Ae is,
the Comment to Section 1951 mekes reference to two such charges«-psyment
of taxes and pgyment of insurance premiums--and no additional exampies
are suggested by CREA. The question seems really to be whether these
examples should be incorporated into the sistute or left in the Comment.
The present methcd of dealing with the problem seems satisfectory. An
attempt to list varicus examples--even with an "including but not
limited to" élause--seems docmed to failure and might restrict the
otherwise broad language "charges equivalent to rent."

CREA also recommends that the pafties be given explicit permission
to define rental equivalents in their lease, This is essentially a
problem of whether a liquidated damages claugse 1s effective and is
discussed leter in connection with that problem.

CRFA suggests that a definition of "reasonable expenses of
reletting” as that term is used in Section 1951.2 be included in
Section 1951; This apparently reflects a desire to incorporate into
the statute what presently is set forth in Comment form. The Comment
to Section 1951.2 (page 17) already indicstes that demages {end
expenses of reletting) mey include expenses of refurbishment and repair,
and attorney's fees where so provided. Purther illustrations, such
as advertising and commissions, could be included there, but it appears

wnnecessary to specify this detail in the statute.
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Section 1951.2 (page 15)

It seems abundantly clear that Section 1951.2 permits the lessor
to institute an action for damages immedistely upon abandonment by the
lessee or termination by the lessor; the addition of Gections 337.5 and
339.5 to the Code of Civil Procedure dictate this conclusion. RNevere
theless, the complaint is lodged by CREA (see Exhibit XI, page 2) that
Section 1951.2 is not perfectly explicit in this regard. The CREA
objection could be met by providing:

Section 1951.2. (&) . . « , if a lessee of real

property breaches the lease and abandons the property

before the end of the term or 1f his right to possession

is terminated by the lessor because of & breach of the

lease, the lease terminates and the lessor has an immediate

cause of action for damages and mey recover from the
lessee: . . . :

Section 1951.2(a)(2). The CREA commente es follows (Exhibit XI,
page 2): N |

In Subsection (&) 2, the measure of demages is stated
as "the worth at the time of judgment" of the unpaid rent.
This is changed from the existing Section 3308 (and the
change 1s effected in the revision of Section 3300 as
propoesed by the Commission as well) fram "the worth at the
time of termination.” The reason for this change is not
explained and 1t would seem obvicusly less advanitageous to
the lessor and mey create additional hardship if the tenants
breach is caused by inasolvency.

The change was made because it is at the time of judgment that
the lessor will actuelly receive his award and it would be unfair to him
to discount his demages starting at any earlier poinlt. Up to the time
of judgment the lemsor should receive the full difference between the
wnpaid rent and the rent that the lessee proves could have reasonably

been obtained from anocther plus interest on this difference, This is

explaeinred in the Comment to the section at the bottom of page 16 of the
Recommendation., Whether the tenant's breach is caused by insolvency
-1'--




or not seems completely irrelevant,

The CREA goes on to state (Exhibit XI, page 2):

It 1s our belief that the worth of the present rent

should be caleulated at termination, a date which is fixed

and known when the action is commenced, rather than at the

time of judgment. If there is any fluctuation in the rental

narket the litigation could he prolonged to influence the

extent of damages.

This comment reelly seems to be directed towards the fixing of the
discount rate, the next problem to be considered.

One commentator (oral commnication) believes that it is still
unclear that the computation made under this parsgraph is accomplished
by (1) determining the amount payable under the lease, {2) subtracting
from that the amount capeble of being avoided through mitigation, and

then {3) discounting the remainder to reflect the fact that it is being

prepaid., Perhaps too great a familiarity with the intention of this
section has caused a failure to recognize ambiguities, but the staff
feels that the statute and Comment (pages 16 end 17) are satisfactory,
as is, in this regard.

Conflict exists concerning the desirability of including a fixed
discount rate to be used to determine the worth at the time of Judgment
of the amount of unpeid rent recoverable, The comments received cover
the full range of possible alternatives. Two suggest an invarisble fixed
rate (eee Exhibits JII and VII), with the possibility that this rate be
determined by reference to the United States Federal Reserve Beoard
Discowmt rate {Exhibit III}; one suggests a Pfixed rate subject to
modification by the parties within a statutorily permissible range
(Exhivit VIII); another approves the present provision allowing the rate
+0 be determined independently as a question of fact in each case that
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arises (Exhibit IX); £inally, the CREA apparently accepts the present
provision, but would specifically provide that the parties may agree
in advance to the rate of discount. {One camentator (Exhibit IX)
suggests that the comment to this subpart clearly indicate that the
burden of proving the extent of the discount is on the lessee. If the
existing provision is retained, the staff recommends thet this latter
suggestion be adopted by adding a sentence at the end of the parsgraph
on line 3, page 17, as follows: ''The burden of proving the extent of
such discount rests with the lessee.”) The staff does not feel that
there is an overvhelming consensus of opinion favoring any one position,
but the Commission may wish to reconsider this problem in light of the
varicvs suggestions made by commentators.

Finally, the CREA comments (Exhibit XI, page 3):

The principal change in this same subsection is the
pernltied credit against mpaid rent for the mitization to the
extent that the lessee proves damage could have been reassonably
avoided., Insofar as this involves re-leasing the premises
ve belleve that it should be clearly stated that such
re-leasing should only be required to a tenant of equal '
repute and for similar or egqual purposees and further
rroviding that the lessor is not required to expend money for
such re-letting. Any required expenditure of money would in
many instances only inerease the lessor's loss.

Previcusly, Section 3308 was silent as to the matter of
the burden of proof and as noted in the Commission's comments
you have adopted a rule previocusly onily applied in actions
for breach of employment. In our view, it is doubiful
whether thie unrelated concept adds any measurable adventage
to the section fer we are unaware that this provision has
proven its value in employment contract situstions. Even
under exlsting law the lessee has been permitted to offer
such proof as he had to the effect that the lessor could
have re-leased the property more advantagecusly. The added
verbage may be just an illusion and may promote litigation
or prolong such litigation.

As to the first point, the statute presently provides for
LS

witipgaticr by offsetting against the lessor's damages "ihe amount of
.
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rental loss that the lessee proves . . . could be reasonably avolded., . . .
The staff suggests that the following additional material be inserted

in the Comment to Section 1951.2 following the first full paragraph on

page 17T:

The general principles that goverh mitigation of damages apply
in determining what constitutes a "rental loss that the lessee proves
. « « could be reasonably avoided.” These principles were recently
summarized in Green v, Smith, 261 A.C.A, 423, ho7-428 (1968):

The .plaintiff cannot be compensated for damages which he
could have avolded by reasonable effort or expenditures. . « .
"The ' frequent statement of the principle in the terms of a
"duty" imposed on the injured party has been criticized on the
theory that a breach of the "duty" does not give rise to & cor-
relative right of action. . . . It is perbaps more accurate to
say that the wrongdoer is not required to compensate the lnjured
party for damages which are avoidable by remssonable effort on
the latter's part. . . . 4s Judge Friendly observed in Ellerman
Lines, Ltd. v. The President Barding, supra, at p. 290, the
current. phraseology of the principle may lead to sounder results
<:: than its statement in terms of a "duty."

rThe doctrine does not require the injured yarty to take
measures which are unreasonable or impractical or which would
involve expenditures disproportionste to the loss sought to be
avoided or which may be beyond his financial means. ... . The
reasonableness of the efforts of the injured party must be judged
in the light of the situation confronting him at the time the
loss was threatened and not by the judgment of hindsight. . . .
The fact that reascnable measures other than the one taken would
have avoided damege is not, in and of itself, procf of the fact
that the one taken, though unsuccessful, wae unreasonable. . . .
"If'a choice of two reasonable courses presents iteself, the
person vhose wrong forced the cholce cannct complain that one
rather than the other is chosen." ({McCormick, Damages, p. 134.)
The standard by which the reasonableness of the injured party's
efforts is to be measured is not as high as the standard required
in other areas of law. . . . It is sufficient if he acts reascn-
ably and with due diligence, in good faith. [Citations omitted.]
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The staff believes that the general test of reasonableness
in the statute is not only the cnly satisfactory test, but is far
better than the alternative suggested by CREA. This is especially

true if the Coumment is supplemented as suggested by the siaff,

In most situations the present test would require reletting only "to

8 tenant of egqual repute and for similar or equsl purposes;” however,

it is not difficult to imegine circumstances where it would be reasonable
to require reletting for either a different purpose or 4o a tenant of
lesser, but still excellent, repute. A statutory provision prescribing
rulas to the contrary could be a source of great injustice. In view of
the fact that in the event of litigation, the lessee has not only the
burden of proof but the unenviable position of standing in court as

the defaulting party, the present test seems to adequately protect the
lessor but still provides some desirable messure of flexibility. The
same arguments apply to the suggestion that the lessor never be required
to expend money for reletting. Generally, this will be the case;
obviously where such expenditures would merely increase his less they
will not be required. Again, however, certain expenditwres in a
given situation mey reasonably be required and a rule permitting
arbitrary and unreasonable refusal to make such expenGitures seems
unwise.,

As to the second point, the statute by inecluding the phrase "the
lessee proves” specifieslly places the burden of proof of showing an
offset on the lessee--one, because as & matter of policy lLie is obviously
the party who should carry such burden, and two, in orcer to eliminste
any doubt concerning who has this burden, thereby removing one potential
source of dispute. The inclusion is not of major significance and probably
anticipates the rule that would be adopted in its absence, but the

criticism of the CREA sppears completely unjustifiled.
8-
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Section 1951.2(a){3). The criticism has been made {oral

cammunication) that this section of the statute and the Comment thereto
lack specific guidance as to what items of detriment are compensable
after the lessee's breach. While the statute is concededly and
deliberately general in its language, the Comment to this pakragraph
seems to contain s perfectly adequate discussion of vhat is encompassed
by the statute.

In view of the scoetires difficult proof problems both here and
under paragraph (2), when a subsequent tenant has not in fact been
secured but the defaulting lessee attempts to show that the damages
should be mitigated, one commentator (Exhibit X) seems to suggest that
the statute provide that a certain percentage of the unpaid future rents
be fixed as the measure of damages for all eclaims to future dameges and
rent, The staff feels that the proof problems are not insurmountsable
and that the alternative suggested is a problem of liquidated damages,

e do believe, however, that the Comment should be revised on
page 17 of the tentative recommendation to reasd in part:

For example, it will usually he necessary for the lessor to
take possession for a time to prepere the property for
reletting and to secure a new tenant. The lessor is entitled
to recover for the expenses incurred for this purpose that he
would not heve had if the lessee had performed his obligations
under the lease., In addition, the lessor is entitled to recover
his expenses in retaking possession of the property, making
repairs that the lessee was obligated to make, refurbishing and
preparing the property for releiting, and in reletting the
property. Thus, the cost of moving partiticns or of installing
partitions or other modifications designed to meet tle needs

of the new tenant would be recoversbie by the lessor from the
defaulting lessee, However, expenditures by the lessor in
remodeling the premises would not be recoverable to the extent

that they constitute a capital improvement in the property. In
some cases, a portion of expenditures in remcdeling will be

Q=




(W

recoverable ag refurbishing (such as moving partitions and
repainting) but the remsinder (such as improvements designed to
mcdernize the property) would constitute s capital impirovement
the need for which was not caused by the tenant's breach and
will not be recoverable by the lesscor. ;

The CREA comments on the gquestion of attorney's fees as follows:

Under subsection {a)(3), the provisions of Civil Code
section 3300 allowing edditional damsges "proximately caused” is
added. In considering this together with section 1951.6 as
proposed, it would appear thet attorney's fees even though incurred
because of a lessee's breach and which would thus be "proximetely
caused" might not be recoverable unless they were specifically
mentioned in the lemse, Civil Code 1517 as added by AB 563,
1968, refers only to those cases where a contract specifically
calls for the payment of attorney's fees, We suggest that it
should be mede clear elther in this subsection or elsevhere in
the Commission's proposal that attorney's fees proximately caused
by the lessee's breach ars collectible,

Tue intent of the recommendation is that attorney's fees should not
be recoverable unless specifically mentioned in the lease. This is the
rule applicable to contracts generally and seems appropriate here.

If this policy is not changed, the staff recommends that this intention
be clarified by modifying the comment to this section, on line 3, page
18, as follows: "Hawever, attorney's fees may only be recovered if

1

the-lease~ge-prevides they are recoverable under Section 1951.6.
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Liquidated damages:

This

thet

CREA ccmments:

CREA was very disappointed that the Commission did not take
the initiative to overcome the unfortunate and often ridiculous
results of court interpretations of liguidated damege clasuses as
a result of the decision in Freedman v. Rector, 37 ¢ 24 16. This
case and those following it have made the drafting of a meaningful
liquidated damage clause in California contracts most difficult.
See Continuing Education of the Bar, California Real Estate Sales
Transactions, page 4lt3.

We propose a clear-cut right in the statute to liquidate
damages by a meaningful agreement between the parties, permitting
forfeiture of a reasonable percentage of the rent as one possible
approach. This may include appropriate changes in Civil Code 1670
and 1671. Such change is long overdue. We noted with interest
the staff draft of May 1, 1968, with proposals for such & clause.
That draft utilized language based on Section 2718 of the Com-
mercial Code which, however, has been criticized severely for
uncertainty by Professor Alphonso Squillente in a series of
articles in Commercial Lew Journal, 1968,

Therefore, we feel that the staff proposal of May 1 needs
revision but we strongly feel that same provision for ligquidated
damages should be incorporated if the Commission's proposal in
this subject area is to be meaningful. We are prepared to work
with the Commission in any further consideration of this topic.

apparently is g matter of major importance to CREA.
Exhibit XII {John H. Wallace) comments:

The Comission's comment on page 20 that the parties may
provide for liguidated dameges is gquestionable, and appears to
ignore the opinion in Electrical Products Corp. v. Williams,

117 CA2 Supp. 813. Specific statutory language may be necessary
to overcome Civil Code sections 1670 and 1671. The Ccmmercial
Code, in its section 2718, permits such provisions in the case

of sales, thereby recognizing the desirability of such provisions
unider meodern business conditions,

Exhibit X (Orville C. Pratt, IV) comments on the recommendation

lessor have & right to suit for his losses jmmediately upon ter-

mination of the lease as follows:

The only problem which is guite important in commercial leases
is that it would be hard to prove in the beginning if it were
a long term lease whether one could cbtain ancther tenant with
a favorable tax clause or not. This is an element of damage
together perhaps with whether one could obtain a tenant who
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would be willing to pay insurance which could be most difficult

to prove. It occurs to me that the fairest way to both parties

might be for our Civil Code to state a certain percentage of the

urpaid future rents would be in full dammges for all these claims.

I think this is fair to both parties and see no other practical

way to meet 1t.
Mr. Pratt appears to be suggesting that the Civil Code contaln, in effect,
a liquidated demages provision because of the difficulty in proving the
various loeses that go into the damages recoverable by the lesscr. The
staff believes, however, that such a suggestion is undesirable; it
would be a better solution to his problem to permit the partiee to draft
& liquidated damages provision in light of all the circumstances of the

particular lease.

The May draft referred to by CREA provided:

-1951.5+  Liquidated damages

1951.5. (a) Damages for breach of a lease of real property
by either the lessor or lessee may be liguidated in the lease but
only at an amount which is reasoneblie in the light of the antici-
pated or actual harm caused by the breach, the difficulties of
proof of loss, and the inconvenience or nonfeasibility of other-
wise obtaining an adequate remedy. A provision in the lease
fixing unreasonably large liquidated damages is void as s
penalty.

{b) If the lease is printed, a provision for liguidated
damages is valid only if a recital of the fact that such a
provision is contained In the lease appears in at least eight-
point boldface type immediately prior to the place where the
lessee executes the agreement or, 1f the lease contains a pro-
vision deacribed in Section 1945.5, immediately prior to the
recital referred to in that section.

Comment. Subdivision (a) of Section 1951.5 establishes the
eriterion for determining the validity of a liquidsted damage
provision in a lease. The subdivision is the same in substance
as subdivision (1) of Section 2718 of the California Commercial
Code and is in more liberal terms than Civil Code Sections 1670
and 1671 vhich apply to contracts in general and under which all
clauses fixing damages are void except when "from the nature of
the case, it would be impracticable or extremely difficult to fix
the actual damage." Under prior California law, a liquidated
damage provision in a lease was void. E.g., Jack v. Sineheimer,
125 Cal. 563, 58 Pac. 130 (1899); McCarthy v. Tally, 46 Cal.2d
577, 297 P.2d 981 (1956). The provision that 1iquidated damages
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must be ressonable is consistent with Californie law. B.g.,
Freedman v. Rector, Wardens & Vestrymen of St. Matthais Parish,
37 Cal.2d 16, 230 P.2d 629 (195L1).

Subdivision (b) is designed to protect the unwary. The

subdivision is based on the similar requirement found in Civil

Code Section 1945.5 {automatic renewal or extension provision).

This obviously is a matter the Commission hes considered before.
The recommendation presently treats the subject of liquidated damages
in a8 comment only, at page 20. In essence, it is indicated there
that a liquidated damage provision in a lease should be valid if it
meets the requirement of Civil Code Sections 1670 and 1671 relating
to such provieions in contracts generally. The CREA and cther
commentators believe that this is a matter that should be dealt with

in the statute.

Seetion 1951.2(b). Mr. Jack T. Swafford, Exhibit II, suggests &

revision of subdivision (b), to read:

Efforts by the lessor to mitigate the damages caused by
the lessee's breach of the lease do not waive the lessor's
right to recover damages under this secticon. TUnless the
parties otherwise agree, if the lessor relets the property
after the lease terminates under this section, he is not
accountable to the lessee for any rent received or to be
received from the reletting; but sueh-rent the worth of
such rent at the time of Judgment, less the weaserabie
actual expenses of reletting, shall be offset against any
amount seughi-te-he-reesvered recoverable unier this section.

We believe that his deletions and additions of "or to be received”
and "the worth of such rent at the time of judgment” and "recoverable"
are desireble changes. We do rot recommend that "actual" be sub-
stituted for "reasonable" although it can be argued that the lessor
should recover an expense actually incurred even if he did not

necessarily act "reasonably.”




Section 1951.4 {(page 21}

Some minor variations of the language of this section have been
suggested. (See Exhibit II, page 2.) These may be examined bui for
the most part, the staff telieves that the varistions perhaps unin-
tentionally, would work possible substantive changes and are therefore
undesireable. COne change that does seem deeireable, however, would be
the additior of the phrase--"if the lessor does not terminate the lessee's
right to possessicn and"--after the third word, in line 5 of subdivigion
(). As the commentator polnts out, thisc is one of two conditions which
mst exist before the lessor has the right granted by subdivision (a) and
should therefore be included in that subdivision. Also the deletion of
"by the lessor" from paragraph (1) of subdivision (c¢) seems desirable.

It has also been suggested that the last phrase--"or for such
subletting or assigmment"--in subpart (2) of subdivision (a) be deleted.
(See Exhibit III, pages 2-3.) The suggestion apparantly reflects a
misunderstanding of the intent of the statute. The intention is to
prohibit the lease from providing unreasonable standards for either
the acceptability of the tenant or for subletting or assigning generally.
Perhaps this would be clearer if Section 1951.4(a) were in part
redrafted as follows:

(1) Either to sublet the property or to assign his interest
in the lease, or both, and the lease dces not set any unreasonable
standard for, nor impose any unreascnable condition on, such
subletting or assignment.

{2) Either to sublet or to assign his interest in the lease,
or both, to any person reascnably acceptable as a tenant to the
lessor and the lease does not set any unreascnable standard for the
determination of whether a person is reasonably acceptable as a
tenant.

Finelly, neither the statute nor the comments give the court

guidance as to the restrictions that may reasonably be imposed on the

acceptability of a new tenant. (See CREA, Bxhibit XI, Comment D.2. page %.)
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The reasonableness of any restriction i1s so largely dependent on the
facts of the given situation that predetermined statutory guidelines
are likely to be either unduly confining or too broad fto be meaningful
and helpful.

The Commission might, however, consider the additicn to the Comment
of a statement generaiiy along the following lines:

Wo definitions can be fixed as to the reasonableness of any
restriction on the acceptabllity of a new tenant. There are many
factors that may be considered in & given situation: e.g., the
credit rating of the new tenant; the use he plans to make of the
property and its similarity to the previocus use; the nature or
character of the new tenant--cafeteria or hot dog stand versus
swank restaurant; bargain basement versus prestige clothier--the
use may be similar but the effect on other tenants may be gquite
different; the requirements of the new tenant for services fur-
nished by the lessor; the Impact of the new tenant on common
facllities~-parking lots, walkways, etcetra. The determination
whether a particular restriction is reasonable must be made in
the 1light of ali the relevant existing circumstances.

Concerning the application of this section to residential leases
the CREA observes:

« « . that Section 1951.4 is not readily adaptable to residential
leasing because of the undesirable rights to subletting. When
Section 1951.8, which practically disallows forfeiture.of advance
payments, is taken into consideration, the net result is that the
residential lessor is left with Section 1951.2 as his sole remedy
of money dameges which is not a very satisfactory solution in our
view.

This particular section presumebly has been added to accomo-
date financing interests involved in "net lease financing" and
public lease-back arrangements. While this special accomodation
has been granted by the Commission for lessors in these circum-
stences lessors who normally are of such size and capacity to
adequately protect their own interests through representetion and
careful lease drafting--no comparable protection through special
individualized treatment is grented for the residential lessor who
often doee not have the resources or the expertise to give him
gimilar protection. As is observed later, we believe that special
innovative, imaginative treatment should also be provided for this
special category.

No concrete alternatives are suggested by the CREA and it is difficult

to imagine what better alternstive could exist. Residential leases are
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almost invariably prepared by the lessor; 1f he does not choose to
provide himself with the alternative remedy afforded by Section 1951.4
that L8 his choice, but the section permits him to set any reascnsble
standard for subletting or assigmment and this seems to be all that he
should be entitled to do. (bviously one of the major policy decisions
effectuated by this recommendation is that property should not be left
vacant and damages must be mitigated. Perhaps underlying the concern
with residential leases is a feeling that the lessor should be permitted
to meke a much more subjective choice of lessses. To some extent, this
concern should be alieviated by the relatively short term of such
leagses. Moreover, many, many perfectly objective standards can be
utilized that permit an exercise of subjective choice-~e.g., no pets,

no children,--although unusual in residential lesses, a certain credit
rating can be demanded of the new tepant. In short, as noted above, the
lessor can incorpeorete any standard he chooses subject only to s test

of reasonableness.
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Section 1951.8 (page 26)

One commentator is bothered by the use of "advance payment” both
as the term to be defined and as & part of the definition. {see Exhibit
II, page 3) The staff feels that in this case the use is not objection-
able and is preferable to the alternative suggested-—"initial payment . "
The definition proposed by the commentator also restricts the seétion to
"moneys paid at the time of execution of the lesse.”

The CREA here makes a number of additionsl commente {Exhibit XI, page 5):

1. This section would vest powers in a court by interpretation
to ascertain what is an appropriate comsideration in a lease contract
even though that contract has been carefully drafted with adequate
knowledge of ell parties as to the Impact and the coneequences.

2. Currently in many situations this question of advance
payments is dealt with in varying fashions because of the tax
consequences which themselves can be a significant consideration
in the amount of those advance payments. Section 1951.8 threatens
to disrupt the poselbilitles of Favorable tax consideratione which
can now often be garnered.

3. This section would seem to be an additiomal step in the
direction of outside interference with contractuml control and
damages and represents & direct inwvitation to nulsance law sulis.
The partlies can no longer agree to any forfeiture but must leave the
"balancing of the equities" to the court.

4. The proposed section may elsc effect the determination of
the trustee in bankruptcy'’s right to an advanced payment upon
lessees breach ceused by insolvency.

5. The staff draft of May 1, 1968, was an attempt to provide
for an elective retention of deposit or advance payment as damages.
We prefer that approach but believe that that draft would require
further refinement if the Commission were willing to reinstate that
concept.

6. Action in this field in either approach would seem to
precipitate & requirement to protect the lessee againet the loss of
advance payment due to sale cor foreclosure. See N.Y. Penal Iaw
1302a. [now N.Y. General Obligations Iaw § 7-105 (1967 )--this
section reguires a vendor of leased property to either deliver advance
payments to the vendee or retain such payments and in either case
notify the lessee of the dlsposition, or simply return the advence
payment to the lessee. ]
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In response, obviously the section contemplates same Judicial
supervision to prevent forfeitures; however, just as clearly within
this overriding limitation, the parties are given coamplete freedam to
make their own decisions. The significance of the section is that it
attempts to eliminate the possibility of judicial decisions based
merely on labels. In this regard, it may very possibly do no more than
anticipate or even state existing law., The former draft, providing for
retention of advance payments, conditloned retention on the zum being
not unconscionable. In substance, this seems to simply be a different
way of saying there must not be a forfeiture.

Whether provisions similar to those in New York regarding the
disposition of advance payments are necessary or whether this matier
can be left to the parties to negotiate might be considered. The staff
feels that such provisions are unnecessary; we are aware of no problem
under existing law, and we do not feel that Section 1951.8 amlters the
situation enough to create any new dlfficulties.

In short, the thrust of the CREA ccrments appears to reflect a
degire that the lessor be permitted to demand an advance payment that
can be reteined regardless of future developments. This position has
been rejected by the Commission, and the staff feels that no change in
this section is reguired. Possibly, however, the section could be
cmitted entirely.

CCP Sections 337.5 and 339.5. It has been noted that these Statute

of Limitations sections fail to cover the cause of action granted the
lessee to recover so much of an advance payment as he proves would regult
in a forfeiture. The staff recommends the amission be rectified by the

addition of a reference to Section 1951.8 in each section. The Comment

to Section 337.5 should also include a reference to Section 1951.8, as follows:

Under Civil Code Sectiom 1951.8, a lessee may recover so much of
en advance payment as he proves would result in a forfeiture if retained
by the lessor,
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Section 3308 (page 34)

This section has been extensively reviewed by an attorney repre-
genting 8 major lessor engaged in leasing industrial snd commercial
equipment. See Exhibit XII. He makes many of the same points regarding
prejudgment interest, fixing of discount rates, sanctioning of liguidated
damages provisione that were made earlier in connection with these prob-
lems under real property leases. Other concerns are unigque to this sec-
tion and its application to equipment leasing. It is hoped that many
of these problems can be alleviated, if not completely ended, by sub-
gtentially redrafting the Comment to this section. His comments and the
staff's reactlons and recamendations follow.

1. Genersl,

The tentative recomendetion causes one general concern by
creating doubt as to what principles of law - real property or
contract - govern equipment leases.

The sections which are proposed to be added to the Civil
Code (sections 1951 to 1952.6), express the intent to reform
historical rules governing leases of real property by applying
principles of the law of contracta. The exclusion of personsl
property leases from the sections provides a basis for litigents
to argue that the legislature intended that the benefits conferred
on lessors of real property by the proposed sections were not to
be extended to lessors of personal property - instead leases of
personal property are to be governed by the prior law of landlord
and tenant, except as modified by section 3308,

The amendment of Section 3308 in accordance with the recam-
mendation would not appear to overcome such an argument for the
following reasons: &) in stating the lessor's remedies, pro-
posed section 3308 amits some matters which are included in the
sections which the Commission proposes be added, (the matters
stated in subparagrephs 3(b) and 3(c) of proposed section 1951.2
and the matters contained in proposed section 1951.l4}, thereby
implying the imposition or retention of restrictions in the case
of perscnal property leases; b) the tentative recormendation it-
self lends support to the view that personsl property leases are
governed by the law of landlord and tenant except to the extent it
is modified by section 3308 in that the comment to section 3308
(p.35) equates personal property and real oproperty leases by re-
ferring to the comment to proposed section 1951.2 "for further
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discussion”; and ¢} it is well known that section 3308 was enacted
for the limited purpose of permitiing a lessor, by specifically
providing in the lease for the relief described in section 3308,
to overcome the judge-made rule that a lessor cannot sue for en-
tire breach of a lease until the end of the lease term.

It is reportedly the view of the Commission that personal
property leases are (and should be) governed by the law of con-
tracts. The comments to the proposed legislation do not, how-
ever, contain -any expression of this view and subparagraph (a)
(3) of section 3308 does not necessarily express it, as this is
simply a repetition of what is provided in section 1951.2, in a
statute which is subject to a very narrow constructiom.

If the Commission is proceeding on the assumption that con-
tract rules apply generally to personal property leases and that
it is not intended by the enactment of section 1951 to 1952.6 to
deny to & lessor of personal property any remedy or benefit con-
ferred on a lessor of real property by the proposed sections or
to probibit any otherwise lawful agreement between & lessor and
of personal property, it would appear, at the very least, that
the comments should reflect this assumption and, ideally, section
3308 itself should sc state.

The staff does believe that personal property leases are and should
be governed by the law of contracts and that the danger of a strained
statutory interpretation, as suggested ahove, being placed on this
recommendation is remote. Nevertheless, to eliminate the possibility, the -
first paragraph of the Comment to this section could be revised as follows:

Section 3308 has been revised to exclude reference to leases

of real property because, insofar as the section related to real

property, it has been superseded by Sections 1951-1952.6. ‘This

section now refers solely to leases of personal property, which

are governed geuerally by the law of contracts. It

is not intended by the elimination of real property leases here

or by the enactment of Sections 1951-1952.6 to deny to & lessor

or & lessee of personal property eny remedy or benefit available

to him under Section 3308 or under the rulesapplying to contracts

generally.

Should Section 3308 include a statement to the effect thet +the rights
and remedies under a lease of personal property are the same as under

any cother coptract?
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2. Mitigation of dameges . His camments go on to say:

The Commission has considered the effect of "net financing"
in determining what remedies should be available to a lessor of
real property. This consideration is equally applicable to leases
of personal property. The typical equipment lease provides for
rentals that are designed to return the cost of the equipment, plus
& reascnable profit, to the lessor over the primary term of the
lease (without consideration of the residual value of the aquip-
ment, renewals or options to purchase). The lease is assigned
customarily to a2 lending insitution as security for a loen with which
the equipment lessor peys for the equipment. The lessor and lender
each assume that in the event of & breach by the lessee, the reme-
dies provided for by the leasgse and Civil Code section 3300 will be
applicable. Tt is believed io be understood generally that the
remedies available as a matter of law (consistent with section
3300) in the event of a breach of the entire lease agreement and
repossession of the equipment permit the recovery against the
lessee of the following: the amount of unpald rental installments
falling due to the time of Judgment with interesi thereon at the
legal rate or such higher lawful rate as may be specified in the
lease from the time each falls due; the amount of the rentals which
would have been recelved after Judgment, discounted to valuwe &t the
time of judgment at such rate as to yleld a compensatory sum; if the
eguipment has been sold, the amounts expended prior to sale to re-
possess, store, insure, and pay taxes on it, the expenses of sale,
and the value the equipment would have had at the end of the lease
term (lessor's reversionary interest); if the equipment has been
relet, the amounts expended pricr to releiting to repossess, store,
insure and pay taxes con it and the expenses of reletting. Against
these amounts the lessee is entitled to credit for the actual pro-
ceeds of sale or reletting, or such larger amounts as the lessee
can prove should have been obtained by the lessor if the lessor
acted in a commercially reasocnable way., Credit is to be applied
as of the time of actual receipt (or when it should have been re-
ceived if the lessor did not act in a commercially reasonable way),
first to interest then to prinecipal.

The staff feels that neither Section 3308 nor the remainder of the

recommendation will, in any way, affect the remedies listed above. In-

deed, the preceding passage is close to a paraphrase of the discussion

in the Comment to Section 1951.2, relating to the effect of that sec-

tion. We suggest, however, that the Comment. to Section 3308 be expanded

to ineclude a listing of the remedies referred to in the material quoted

above.
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Consistent with the investment or financial nature of an equip-
ment lease, a recent California case, Challenge-Cook Bros., Inec., v.
A.G, Lantz, 64 Cal Rptr 239, 256 ACA 597, held that a lessor who was
ready, able and willing to perform could recover rentals due as they
accrued, even though the lessor has repossessed the equipment. In
another recent case, Associates Discount Corp. v. Tobb Co., 241 CA2
541, 50 Cal Rptr 738, it was held thet where the lessee was allowed
to remain in possession, the lessor could accelerate the rent and
recover Judgment for the full amount thereof. Neither case imposed
any condition that the lease allow assignment or subletting. The
remedies were provided for in the leases themselves.

The financial nature of the equipment lease makes remedies such
as those enforced in the Lautz and Tobb cases highly desirable and fair
when the lessee is solvent but recalcitrant. On the other hand, if
the lessee is insolvent, the economic reality that the money it gels
from sale or reletting may be all that it will ever collect will
force the leasor to try to mitigate. It would appear appropriate,
therefore, that the comment toc section 3308 contain a statement ex-
cluding any implication from the provisions on mitigetion and from
proposed section 1951.4 that the parties are not free to provide
by contract for remedies such as those that were contained in the
leases in lantz and Tobb, or that the section Iitself so provide.

The Lantz case is predicated in part on the finding that the lessor
for a period of time repossessed the property as "security” and did not
"terminate" the lease. Thus, he was entitled to recover rent accrued
prior to termination. The Tcbb case is analogous to the situation
covered by Section 1951.k, i.e., the tenent remains in possession and
rent can continue to be collected by the lessor. Obviously, the thrust
of the entire recomendation, including the conforming revision of Sec-
tion 3308, is to promote mitigation of damages. Nevertheless, the par-
ties are left largely free to provide by contract for remedies such as
those in Lentz and Tobb, and the staff does not believe that anything more

on this point iz needed either in the statute or the Comment.

3. Interest  His coments continue:

That portion of section 3308 meking the measure of demage in
part subject to deduction for avoidabie rental loss creates a

-20.




serious guestion as to the.allowability of interest before judgment.
The Commission comments (on page 16), that interest must be added

to the amount by which the rental payment exceeds the smount of
avoidable rental loss, but there is no wording to overcome the spe-
cific provisicns of section 3287 limiting interest to "damages cer-
tain or capable of being made certain by calculation” or the holding
in Peterson v. larguier, 84 CalApp 174. (See also Rose v. Hecht,

gl TAZ 662.)

The statement in Coleman Engineering Co. v. North American
Aviation, Inc., 65 Cal 24 396, that ". . . reductions in demages
due to plaintiff's efforts to mitigate dameges should not pre-
clude an award for prejudgment interest. . . .", is not to be
construed as applying to a situation where the very measure of
damages is the amount by which the rents receivable under the
lease exceeds the amount of rental loss, ". . . that could have
been or could be reasonably avoided; . . . ." In the Coleman
Engineering case, the unliquidated credits or offsets consisted
of reduction of damages "due to settlement of claims and salvege
of materials.” It would appear that to overcame the specific
provisions of Civil Code section 3287, section 3308 should, at
g minimum, describe the amcunts proved by the lessee as rental
loss that could have been avoided as unliguidated credits or
offsets, but preferably should provide specifically for pre-
Judgment interest on the difference between the rental loss
and the amount thereof that was or could have been avoided. If
such interest is net allowed, the lessor is deprived of the bene-
fit of his bargeln and may even incur a loss.

This is a point that was raised earlier in cconection with Section
1951.2. As noted above, the staff believes that the Comment to Section
1951.2 insures that interest on prejudgment rental loss will be awarded
and no change is required. It might, however, be helpful to expand the
second paragraph in the Comment to this section and discuss interest,
discounting, and sale of property as these matters relate to use of
personal property.

L, Discount., His comments continue:

The intent expressed in subsection (a) of section 3308 (and the
same subsection in section 1951.2) is apparently that the worth at
time of judgment of any rentel payments that would have fallen due
after the date of the judgment be determined by applying a discount
rate for the purpose of obtaining a "present value" as of the time
of judgment of the future rentals. Selecting an appropriate dis-
count rate is not a simple matter, of course, but if the matter is
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left unreaolved, the courts may end up with very different con-

clusions on very similar facts. As a solution, section 3308 could

contain & provision permitting the lease to establish a discount
rate,

Any decision made in regard to discount rates under Section 1951.2
should, of course, be reflected here. It might be noted that the recom-
mendation, as is, =&t least is no different and therefore no worse than
existing law. Whether it can be improved upon is debatable. The danger
of permitting the pariies to establish a discount rate is that, where
there is a great disparity in bargaining power in favor of the lessor,

one may wind up with no discount at all which would clearly thwart the

entire purpose.

5. Liquidated damages.

The Comnission's comment at page 20 that the parties may
provide for liquidated damages is questionable, and appears to
ignore the cpinion in Electrical Products Corp. v. Williams
117 CA2 Supp 813. Specific statutory language may be necessary
to overcome Civil Code sections 1670 and 1671. The Comnercisal
Code, in its section 2718, permits such provisions in the case
of sales, thereby recognizing the desirability of such provi-
sions under modern business conditions.

Again the plea is made that more be done concerning liquidated
damages. The Williams case cited was not ignored; it is simply a
holding that the lessor must plead and prove that dameges resulting from
a failure to pay the rent were "from the nature of the case" imprac-
ticable or extremely difficult to fix. In Williams, there was a com-
plete failure of proof on this point and the facts recited suggested
that demages would in fact be rather easy to calculate; in any event,
Judgment in favor of the lessor was reversed to permit him to prove
either the validity of the liguidated demages clause or the extent
of his damages. As noted above, the real concern of those critical

of the present treatment of liquidated damages is that the basic Civil
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Code Sections 1670 and 1671 are unsatisfactory or at least have been
poorly applied. Possibly, Section 3308 could adopt by reference the
Commercial Code sectlon as the test for the validity of a liquidated

damages provision.

6. Mandatory nature of Bection 3308 as amended. The comments

ceontinue:
The amended section would appear to reguire an express
exclusion of its application to & lease of personal property.

This mey create an implication that its provisions express a

legislative or public policy so that remedies provided by a

lease are not enforceable unless they are consistent with that

policy. It would appear that the section would still achieve

its primary purpose of establishing a cause of action, before

the end of the lease term, for an entire or material breach of

the lease by providing thet, in addition to any remedies provided

by the lease or conferred by law, a lessor "may" recover from the

lessee according to the dameges rules set forth in the amended
section.

The sbove comment is a valid one. If the establishment of a cause
of action is all that is intended, a Comment clarifying this point should
be included. If, on the other hand, a broader legislative peolicy is
intended, that should be indicated in the Camment. As is, the section
is ambiguous in its implications, and a definite pelicy decision should
be made in this regard.

The intention of this recommendation was to improve the law of real
property as it applied to leases., Certainly, it would be easiest, and
the staff believes it would be accurate, to disavow in the Comment any
intention of changing the law generslly releting to leases of personal

property.
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7. Right to sell, The comments continue:

Experience has shown in the case of personal property leases,
that in most instances it is impractical to relet the egquipment
after default by the lessee and repossession. Since the greatest
mitigation in such cases is achieved by sale of the equipment, the
comment might well state that nothing in section 3308 is to be con-
strued as prohibiting sale rather than reletting if the evidence
establishes that sale was the most effective way to mitigate.

The suggestion above is an excellent one. Obviously, sale in the
real property situation would be unusual; with regard to personal property,
it is quite camon. The suggestion can be adopted by simply incorporating
the underlined statement above at the end of the second paragraph of the

Coamment.

8. Use of word "temmination."

The use of the word "termination” in section 3308 is questionable.

As used in this section it appears to have a meaning inconsistent with
its definition in the Commercial Code [see section 2106 (3}] and in
some cases (see Corbin, Contracts section 1229, 1952 edition), where
it has been interpreted to mean a complete relinguishment of rights
by the non-breaching party. The term is made ambiguous alsc by the
fact that section 1651.2 contains an express reservation of indemni-
fication rights under the lease "for liability arising prior to
termination of the lease", while section 3308 does not contain any
such reservation.

The use of the word "termination" simply follows the usage in the
priginal section enacted in 1937. It is true that it is inconsistent
with the Commercial Code which provides that "'termination' occurs when
either party pursuant to a power created by agreement or law puts an end
to the contract otherwise than for its breach." We are advised that it
has been argued thaet the concept of "surrender" is applicable to personal
property leases and this is based in part on the word "termination."”

Respectfully submitted,

Jack Horton
Junior Counsel
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August 19, 19:&8

California Law Revision Commission
School of Law’

Stanford University

‘Stanford, Californis 94305

Re: Proposed recommendation relating
to leases

Gentlemen:

I have received your Revised Tenative Recommendations
Relating to Leases dated July 31, 1962, and in accordance
with your inguiry make the following comments.,

First let me say that & detziled study of the
proposed recommendations would need to be made by any
attorney examining same, but even a cursory examination
creates the following guestions which T believe must
be considered by you before recocwmending passage to
the legisiature.

1. ‘In Point One re "Right of Lessor to Recover
Damages Upon lessee's Abandonment of Leased
Property” you are recommending to the legislature .
that lessecr be entitled to sue immediately for
all damages present and future caused by the
abandonment of the property or the te€rmination
of the lease. It seems to me as an attorney
heavily involved in real property matters that
if the lesscr under our Rules of Procedure must
include all of Lils claims in one litigation and
cannot hifurcate causes of action or commence
an action upon determination of losses in the
futoze, to impose upon the lessor the burden of
presenting all of his damages for the future

is almost an impossibility. Speculation is

not permitted under our law for a determina- . .
tion of damages and thare would be no way that =~
a lessor could with any degree of responsibility
be able %o, in facl, determine what his futura =~
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California Law Revision Conmission
Auguet 192, 1958
Page Two

losses might be as the result of lessee's
activities. :

I would suggest that the right to commence

an action for future losses e awarded to the
lessor even though he might be able to bring
his action in the present as opposed to the
Future for such future losses uvnder the above
circumstance.

That same point also runs through vour sscond
point namely "The Right of Lessor to Recover
Damages Upon Breach by Lessese Justifying
Termination of Lease." .

Under the duty of lessor to mitigate damages

it is my persornal belief that the entire obliga-
tion on the part of the lessor to attempt to
mitigate damages should be seiiminated., Why

is a lesscr in any different position than any
other person with whom a contractual arrangement
has been entered into wvhereby he is forced to

go out and attempt to lease on behalf of the
legssee or otherwise that premise which he has
already found & tenant wino now has defaulted
under the terms. It seems to mé that the

lessee is given the advantzge over the lessor.
Practically speaking the lessor will attempt

to obtain 2 ternant for his premise because

the duty to repair seme and k=ep in order such
premises is a valuable asset to the lessor, and
rather than have a vacan® unit or building he
will attempt to mitigate in that sense. I would
suggest that the lessor be granted the optien to
mitigate and then apply the loss of the bargain
rule accordingly. This might tend to discourage
lessees from abandoning or leaving premises waen
they realize that if the lessor does not wish

to do so, he need not make any effort te mitigate
and that the lessse will remain 106% responsible.
is to the balance of your suggesticons in this
heading I concur that the lessor will be zllowed
to racover all costs directly or indirectly rslat
te the laesses's breacn. The lessor nsed not noti
the lessee before reletiting the property oh mitig
grounds.
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California Law Revision Commlsazo“
ARugust 19, 19&3
Page Three

Under your lease provision relieving the lessor
of the burden of mitigating damages I concur. '

Under the heading Porfeiture of Advanced Payments
it is my personal view that if the lessee has in
fact brezched his lesase, there is no intelligent
reason to repay him anything. 3If we are to honor
contractual arrangements between individuals, it
appears in good conscience to me regardless of

the language used in the leaseshold agreement that
where the buyer has repudiated his contract through
breach or otherwise all sums of money deposited
with the lessor, be it cleaning deposits, advanced
rentals, or security deposits, should remain and
become the absolute property of the lessor subject

only to a court of competent jurisdiction determining

otherwise for whatever valid reason that court might
have. I believe the lessor should have the right

to exact forfeitures be it by the artful use of
language in the lease or by the conduct of the lessee
himself.

Bs to the balance of the various recommendation I am
basically in accord with the suggestions that you make,
gxcept in the area of the effect on unlawful datainer.
vhere you suggest that the lessor hs entitled to 'recover
ixmediately for future losses. The burden imposed upon
the lessor with your recommended changes would reguire
the lessor to bring two separate actions, one for recovery
of the real property and two for the damages sustained.

I think that the damages and yxecovery can easily be
combined’ into one action and in turn we will be expediting
the lessor's rights and saving the time of court and
counsel,

I hope that mv sugdgestions are of some value to
you and that you will consider them in waking your
report to the appropriate legislative committee.

Very truly vours,

;Z;aﬁ;afg@?£££$~.

ROBERT M. ARAH
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August 28, 1988

John H, Ded auliv
Exacutive QELrPV““?
California Law Review Commission
School of Lasx
Stanford Un1v;~51ny

tanford, California 94305

Re: Tentative Recommsndatien Relating

to Leases. ;

Dear Commissionsr DeMoully:

I havs received and ravis
tentative recommendations relati
the following copments:

"efforts by the lessov to mitigate the
damages cazused by the lessese's breach of the
lease 4o not waive the lessor's right to
recovar damsges undar this section. Unles
the parties othexrwice agree, if the lessor
relets the properiy after the lease terminates
under this eection, he i mot accountable to
the lessee Sor any rent received [or to be
received] fionm thﬁ reletiing; but sush-¥ent
{Zhe worth of such rent at the time of judg-
ment, ] less the vﬂmﬁswrbéé {actuall] expenses
of. rele*tizg, shall be ofifset agalust any
amount ssaghé»ra-aawuee*vvgeé frecoverabliel
under this section.

Comment: I think my reasons for suggesting the propqced
changes are evident from the chaunges made. :

o -
Bch Svop. Momo 60-74 EXHTHIT 1T
. BUamIiE & LAGERLGE
JOSEAM 4. ALFAS N S
e - GEQRGE WL URTER
STAMLEY C. LAGLERLOF ATTDREEY S &7 LA 1Bal- 1259
:- T::-:!;z:r;f:(ﬂ BT SOJTH YIRSl AVERUE ReavMOND 5. HAILS
- h - LR R R ] T
JACK T. BWAFFCRU i 153 195%
; 3 3% ANGELES, SALIFLENIA ae s
JOHK F, BRADLEY Lo © = i &a UTIS K. CABTLE
L STHMNES TR LCFMONE T 3NG40 SPECVAL CAYNSEL

R




BURRIS & LAGERLOF

John H,
Page 2
Aupust

Drads

Gl y

26, 1963

-

=
@
e

7

it
T

it
N

:.
5y

O
iy
o N

;‘._:3(:!12

=t fule

%

iy

1]
D
; L

may enfo
the lege
rent ae i
the 330
right Lo
vides-—and

]
#

W F

[

foliowing:

F

(2)
agsign hi
parson re
lessor a
ab‘c £ G
& [dete'
acceptanle

aasigameaéa

(b)
r*gdt tha
rlb A 6]
divégien~
tha-lugae

(1
efforts

Comment :

*

w® % %

S

the follewing revision of §1951.4: ¥
& lease of real propercy continues
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2. With wespect to {a){Z) it seems to me it
is bonter to spesk without reference to
any standard for determining the matter,
Further, the concinding phrase "or for
such sublerting or aesxrnmbnt is super-

fluocus in that the single question under
the provision as wribten relates to a
deternination of the acceptability of the
© temant, If if is desired to reach provi-
sions which impose other guide lines for
determining wnelher fhe lessee can sublet
or assign his lesse, than the sentence
needs to be restructured at the beginningo

3., I think the reasoning behind the other
changes is gelf-evident,
With re spect to §1

§51,8, I suggest that subdivi-
sion {a) be revisad as folleow

{a}
finitial] p
time of ex
of real pr

Ag vged in this secticn, "edvamee
ayment" weans moneys paid {at the
2oution of thm lease] to the lessor
Gper TV ,

Ed -

Commernt:

1 am always bozlwred when a st
term by using thoe tome iteelf,  Hengsm, I thlnk that by
using a brousder term which cover i
there will be lzss confugion.

in
e
Pred
f‘h

I also think that the sscond sentence of sub-
section {t) of £1851.8 4s rezlly a separate concept and
should be made 3 sepavate subsecition ().

!_ﬂka_,, Ayaﬁﬁffﬁ””ﬁx__

Jagn T. Swaffovd
of BURRIS & LAGERLGE

Gt § 21,
JT5/ iba

ey

o wmm——-

[P
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£51 Sourh Roviston Straet :
Las 2ngeles, Califormia  GOO17
Septenber 3, 1258

California Lav vaf51cn Comiiseion

_ School of Law

Stanford University
Stanford, California 94303

o

Attention: Mr, John H. DeMoully
Executive Secrelary
Re: Tentative Recommendation of
California Law Bevisiom Come
rigsion relating to Leases
Gentlemen:

In response to yeouy letter of August 28, 19568, 7 would suggest that
the methed of determining the discount ratve for prepaid rentals under
proposed Sectiom 1951.2 (&) {2) ke included in the wovding of that
section, Recommended revised wording of that section i3 as follows:

"1951,2 (a) (2) The azscunt by which the uunpaid rent

for the bzlance of the term afrer termiznation, dis-

counted at the Unitved States Federal Reserve Board

Discount Rate at the tinme of the judgment for the

Federal Distvict within which the leased property

is situate plus one percent 1%},excaeds the asount
- of reatal less that the lesses proves could have

or could ke raasonably avoided; zad"

The Federal Reserve Board Discount Rate should serve as g relativea
stable raference for the purpose of discounting prepaid rentals and, in
addition, would provide the same staudsrd for 21l icase ternination
gituations, 1 understand that the prevailing bank loan rates avre set
at one percent (1%) highzr than the Faderal Reserve Board Discount Rate,
hence the provision for adding one percent to the rate, <Califownia is
now locsted within Federsl Reserve Foard Distriet Mumber 12,

Yery truly yours,

Atcornsy

JSP:1h | .
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;SSSHME“@Q” 68Tk EXFIRIT V
ALBzrRY J. Foan:
ATTORMEY AT i AW
SUITE #C COaiY FEDEALL PULDING
3 WEST MNrinTt STREET
LOS ANGRELES, CALIFOANIA SAOIB

TELEPADNE 6229577

Sepbembar 5, 1904

. {‘_(_\

California law Hevision Conmission
School of Iaw

Stanferd University

Stanford, California 94305

Gentlenen:

I have just received your August 28, 1668
circular re problems that have arisen under Civil Code
Section 3308,

As the Tentative Recommendatidn Re Leasges
appears toe overlook, many office leases are viriual
contracts of adhesion, leoaded with exculpatory language
which in sum excuses the lessor from &1l his obligations,

In this type of situatizsn a Section 3305 vrob-
lem ariges when the lesscr of the offiice building cuts
down on the elevator service, Janitorial services and
sanitation serviges in the oprocess of "blesding™ the
building. 'The lesscee of one of the fflcns aucordln zly
abandons his leasehold e&thgvgh he ma; still be liable
for three or four years =n the lease, {"fu's either me
or the cockroaches., ) sacauuc o tha landlord's own
conduct the rental valus of the p“EMlbeS nag nose-dived
to practically zero, mabing Section 3308 entirely useless
from the lessee's leab of view, A similary situation
exists in landlord-crezatsd glums.

-
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e lepislature

NIIMLe pOwer rela-

3 who 'it the
ourden of proaf

a arever the lease
neys fees, the statute
tt rnzys fess on the
railing party will
attorneys fees if either

I hsulé prOp;
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tive to their 1essees; a
above lllUSufathﬁ tra;s
to them. I would &
givesa the lessor
should: bestow the &
lessee, In other wo
always be entitlea to
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at least*™o cerstain
property congept of
saverable covenantits
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califar’ﬁia Taw R{';Vis:‘l,()ﬁ C{)-’i’ti?zisaian
September 5, 1955
Page Two

and equity rules pe applied to lsases,

Very tryly yours,

(oL

| ' : ALBERT J. D
AJF:zm . -

i atamner SRS
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Arep2e~nSat EREQUTVE UFFISRE
520 SOUTH GRak( ANVE,
T Lo ANGELEA TALIT. 30017

£ d 1 Bidg., Suite 503
crameﬁte, California

1
S
Septenmber 5, 1968

- Hr. Johnt H. DeMoulliy
Executive Secretary
California Law Revision Commissic
School of Law, Stanford University
Stanford, California 94305

Dear Mr. DeMbullyi

_ Thanl you for your letter of August 27 advising of the extension

(:: of time to September 12 for submission of comwents of the Calif-
ornia Real Estate Association on your propessal with respect to
Abandonment of Leases.

It is possible that T can get this wmarevrial in your hands by the
12th. I understand that if 1 awm unablz to that you will nonthe-~
less circulate these comments and that they will receive considerz-

tlon even though your report has been sent to the print

It appear at this tine frol reactions 1 have veceived from committes
members who have studied the issue rhat we will bhave some rather
significant BbjeCtlﬂﬁ5 o ions of your recommendation., 1 do

po
net wish to tranamit these to you in their nresent form without

cbtaining a consenzius of the appropr, sons within CREA and _
I am attempting to precipita such : ue at the earliest }
possible time,

r\-a w-,
[F: 75 i

Unfortunately we have conflicted recently with vacation season i
{including my own following the segsicn) and in ensuing days with
requirements for attendence ab a meeting of the California Constitu-

tion Commission on September 5 and & and the Senate Finance Lommittee
congidecing Proposition 9 ou Seprtember 10, 11.-and 12,

s g g e
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- Mr. John H. DeMouwliy -2 . September 2, LY
_—

-’
Tn any event I will get thess2 i

commente in your honds at the
carliest possible time and I sppreclate your pati
sideration which has been extended.
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September 5, 1968

Mr, John H. DeMoully

Executilve Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California

Re: Tentative Recommendation of California Law
Revision Commission Relating to Leases

-

Dear Mr. DeMoully:

Responding te your inquiry of August 28, 1968
regarding the above matter, I make the following comment:

You ask if 1 am aware of any problems that have
arigsen under Section 3308 in determining the 'discount
rate" for prepaid rent and, further, you ask"do you be-
lieve this matter should be dealt with in the statute,
and if so, what provision 1 might suggest can be included
in the statute?s

First, I am not aware of any problems that have
arisen under CC Section 3308, because I have not been in
a position to discover any.

Second, "discount rate” for prepaid rent to me,
means the value of money paid in advance of the time due.
Such a discount rate, should, in my opinion, be incor-
porated in the statute to avoid controversy and miﬁht be
included under Section i9531.2 (b) after the word, "reletting"
appearing on the second line from the bottom of page 15.

Sﬁﬁberely, , )

Wl {0 1

nééa(é%éﬂlu lk.q.{,. \y
DMeC:xb - -

400 So. Burmside Avenue, Apt. 2-B
Los Angeles, Califormia 70036




1at Supps Memo S8«Th EXNTRIT VITT

HavLl, BUucHigNaN] B CAVAGBNARO

gy T A vV
‘ ATTORHETS AT Law CABLE ADORESS
Rl‘.‘ﬁ: o BaLL ONE €4LEVEN SUTTER ROHL
ALVIN G BUEHIGRANI HAN FRAMGISOSD, CALIFGRNA GHOM

ALFRED T CAVAGHAND

Wl £-T357

Dear Sir:

cf August 28, 1968, I would
with respgect to existing

In s
like to make the
Civil Code Section

count rate be handled as follows:
. 1ly authorized to fix the discount
TR0 ase Ltself. Minimum and maximumb
rates, however, shounld be ssi, and a rate sheould bhe automatically
provided in the event the lease docs not specify a Figure. Per-
haps the legal rate of intersst conld be incorporated by reference
ag the automatic rate it absence of a specific provision in the

a S
LEREa.

very truly) yours,

. r . & -
PRy

A3B:eb



1st Supp- Memo 66-?1; EXHIRIT 1X WEST COART OFEICA

TIHHMAN PLAZA i
D480 WHILSHIRE BRWLEVARD, SWHTE ROD
LOS ANGELES, LaLIFORMNIA SD00DS
PHOMNE 385-80081

ISHMAN REALTY & CONSTRUCTION Cd., INC. September 9, 1968

SIMNCE 16Ra

John H. De Moully, Esq.

Exacutive Secretary

California lLaw Revigion Commission
School of law

Stanford Iniversity

Stanford, California 94305

Rat Teatative Recommendations Related to leases

Dear John: ;

I have reviewed the July 31, 1968 revision in the above matter and wish
to recommend the two following major changes thersin:

(a) Sec. 1951.2, Comment, Page 17: Granting for the sake of argument
that the worth at the time of judgment of future rents "wust be discounted to re-
flect the fact that it is being prepaid”, I am sure that it would be unfair to both
lessor and lessec to imsert, in either the Comment or the Section, any fixed-figure
as the rate of discount., Rather, the extent of discount of this prepaid item should
be treated as a guestion of fact provable by affirmative evidence which,- as with all
matters in diminution of lessor's prima facie case,- is the burden of the lessee,
Since the judgment for future rent is analogous to a promissory vote not yet due,
the most objective measure of the proper discount rate is the commercial discount
rate at the situsz of the land from which the rent issuves forth, T therefore recom-
mend that the following lanpguage be added as a sentence after the third line on page
17 of the Tentative Recommendation:

"The burden of proving the extent of such discount,- as with
all matters in reduction of the lessor's claimed damages,-
rests with the lessse, but the situvation should normally be
analogous to the discounting at 2 commercial bank of a promis-
sory mote not vet dus,™

(b) Secs. 337.5 and 339.95 of the Coit of Civil Proceedure: Apparently the
Commisgsion imadvertently failed to consider the Statute of Limitations problem created
by propozed Civil Code Section 1951,8. 1Inasmuch zs Sec. 1951.8 grants the lessee a
brand new cause of action to recover so wuch of an advance payment as he proves would
result in a forfeiture 1f retained by the lessor, and since such a claim is not limited
to merely an offset in an action brought by the lessor for damages due to lessee's
breach, 1t is appropriate that some Statute of Limitations be provided with reference
thereto, Obviously, the best Statute of Limitations is that established in the Ten-
tative Recommendations for Civil Code Section 1951.2.




")

TISHMAN REALTY & CONSTRULTION ©O., INE.

John H. DeMoully, Esq. -2 September 9, 19638
Executive Secretary
California Law Revisien Commision

Your attention is invited to the enclosed *scratch-sheet® uwpon which
I have indicated not only the extent and point-of-insert for these matters, but
also additional technical recowmendations andfor typegraphical corrections with
respect to certain additional pages of the Tentative Recoumendation.

looking forward to seeing you on the evening of Thursday, September 26th,

I am,
) Cordiall
ALD P, DENITZ
Assistant General Counsel
RPD:ere
encl,
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Page Two Zeptemper 5, 13

making Tepairs lessee
ivertising and real

tnat it wou
ng term lease
vorahle f{ax
SENT O they perhaps
a tensa he willing to
et G4 ove., It oogurs
- oth partie ¥ our Civil
Code to state certaln percentage o uture rents
would be i I damages for 21l the think this is
fair to hot ¥ties and see no othe gy to meset it.

with regayrd to ferfeltuve of advange peyvuments, I feel that an
advance payment cof rent, or a pavient termed consideration for
execution of the lease should be aoplied Lo the damages fixed
P the court. This woul the proklem  of forfeiture

and immediately compensa Tanulor' for the loss of his
bargain when the Lonant .

Thanking
thres or
& QrmEnoGe

YoUurs wory truly
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lAzrs Cone 213 ER25- 325 EXETUTIVE QFFiGES
CED SOUTH 3RAND AVE.
LD/ ANGELELS, CALIF. 30017

1lth ang I Bullding, Sulite 503
Sacramento, Callifornia
Sepiember 11, 10958

Mr., John H. DeMoully

Executive Secretary

California Law Revislon Commission
School of Law '

Stanford Universlty

Stanford, California 94305

Dear Mr. DeMoully:

The {alifornia Real Zstate Assocliation urges the Californla Law
Revislon Commisslion to hold its recomnmendations relating ¢
Abandomment of Leases for further consideration and review., We
reluctantly conclude that it would e necessary for us Lo oppose
passage of leglslation introduced to impliement the proposal con-
talned In the tentatlive recommendation of ithe Commlission dated
July 31, 1968.

An attempt 1ls made in this communlcation bo spell ocut to some

degree our cbjectiong Lo the tentative recommendation but 1n generzl
ferms they result from the omissicon of gighificant n2w materlal to
the law generally in such areas as liguidated damages, separate
treatment for resldentlzl lezses where warrantad, apeclifleity in
definitions and others; and our oblecilon o the particulars of

the recommendations on mitigation, forieiture of advance payments
and some other points.

In more speclfle terms the followlng terms ares made:

A, SBection 195 ---Definitlons:

In defining "rent" to inelude charges equivalent to rent, we
pelleve that languasge should be added, such as, "ineluding but not
limited to...' and then setting forth examples of equivalents. This
would eliminate some vagueness and the need for court interprstation,




Subj: Abandonmenti of
Leages ~2- Sevtember 11, 1968

the effects of which are of'ten not fully derstood py smaller
lessors or lessees, This d=Tinision cnuld also incorporate permission
to pubstitute & definition for rental sguivalents in the lease
itselrf,

. We would alsc recommend the inclusion of a definition of
‘reasonable expenzes of re-~letting” ss that term 1ls proposed in
Section 1951 .g(d}_tg insure thet such sxpenses include real estate
oroker's fees, attorneyls fees, advertising, ete. We would be
ha?pj to attempt 2 delfinition of such 1if the Commission desires.
(Note however gur lazier stated reservations regarding mandated
costs of re-letting).

B. Section 1951 Z-..lmmages:

P o

While the stated intention of the Commission 1s that the
lessor shall have the impediste right to instigate zan action and
need not walt until the expiration of the originsl leass term,
that is not specifically set forth. HWe believe that such a state-
ment in the statute would be preferable., See Phillips Hellman v,
Peeriess Stages, 210 € 2%3; 291 P 174,

In Subsection {a) 2, the measurs of Jdamages ls stated as
“the worth at the time of Judpment’ of the unpaid rent. This is
w

changed from the exlisiirg Seciion %38? {and the change is effected
in the rev&gien £ Seetion 3338 2s pronosed by tne uomm* sion as
well) from "the wort t the tine of GﬁﬂLﬁ&*iG The reason
for this change is nast om | 1% would seem obviously less

advantagecus Lo the ; 3 1Ee 2dadliionsl hardship AT
the fenants breach i czuvesad by ing fz'ncJ,

it g our helisl t::b Lhe worith t rent should
e caleulated a2t ftermdnitlon, & date toh d and known when
the scobtion isg commenned, rather thanp av the 4 of Judgment. 1T
there 15 eny fluctustion in the rental warket the litigaticn could
be prolonged o influenc: the extent of danages.

In the commenits on 1his same Jukideciion appearing on page 15
of wour draft of July 321, 't 18 indicalted that at the time damages
4
A

are ascertalned the smoun: by wh
amount of avclidable rentsl loze must te discounted to refiect the
faet that it 1s beling ﬂrekahé_ Thiz ig a prosedure common in

lease clauses. See Friedman, Preparation of Leases, page 48, note
15. Problems nowever can nrise cancerning the amsunt of discount

It 1s suggested uha* for ¢larificasion the section speciflcaliy pro-
vige that the parties may agrsze in advance To he rate of dlscount.
The present silsnce of Liw se:tian may be permission to so define
the discount rate but thir would depend upon court interpretation.

ioh renial payments sxceed the
s

The principal changoe in this same subsection 1s the permitted




credit against unpaid rent fo wmitigation to the extent that

the lessees proves damage could » been reasonably avolded., Ine
sofar as this Involves re-lsasing the nromises we belleve that it
should be ¢learly stated that such re-lsasing should only be re-
gulred to a tenant of sguel repuits and Tor similar or equal purposes
and further providing that the lessor is not reguired to expend
rnongy for such re-letting. Any reguired cupendisure of money

would in many instances only increase the liessor's loss,

lon 3304 was ailen* ag to the matter of the
as noted in the Commission's comments you have

enh
hurden of proof 4
viously only aw"fiﬁu in actions for breach of
g

Previously, 3

an
“dopted a rule pre
o1

-

QWplO?ment in view, it b doubtful whether this unrelated
cuncepu adds any measurable advantage to the gection for we are
unaware thai thi } covision has proven 1ts value in employment
contract situacions. fven under existing law fthe lessee. has beemn
nermitted to offer such oroofl a8 ha had o the affect that the
lessor could have re-leased the property more adv artpgeaus ¥. The
added verbage may be Just an 1llusion and may promote litigation
or prolong such iitigation,

We have made additicnal comments on mitigation under Section
1951.4,

Under aubsection {2} {3}, the isicns of Civll Cede section

3300 zllowing addi clonal damag sroximately caused” is added., In

sonsidering this oaetnLr with ssetion 1951.5 as proposed, it would
' sagh %ncu el because of a

sppear that atitornevis faes even tho

lesgee’s breach and which would thus he "proximatsly caused”

might not be recoveratle unless they were specifically mentloned in
173 &

N
the lease. Clvil Code 1717 as added by AD 583, 1968, refers only
to those cases whers a contract speelfically 2alls for the peaymest
o attorney's fees. We suggest thet it should bpe made clear elther
in this subseclion or elsswhere in the Commiss iam‘* proposal that
atterneyts fees proximately caused by the lsssee'’s breach are
collectible,

C. Liguldated Danages:

The comments accomparying the Commlission's proposals {page
20, draft of 5&13 3i) shate that "a prilor decision nelding liquidated
damages pro siong in leases to be veld are no 10nger authoritziive,..”
You cite the case of 3Jeid Pake Sing v. Barker, 197 C 321; 240 P, 765
{1925}, #Much later czBes. AS (0@ eXample WeLarthy v. f?ll , 46 ¢
2d 555 {1957) make liquidated clauses in ieases void. = believe
that this should definiiely e clarified in the statute Ltsell,

“-».

CHEA was very diaszg
the initiative to overc
resnlis of court Interprs

ointed that the Jommission 4id not take
et ‘artunate and often ridiculous
Iiguidated damage clauses as




doeg noi have the resourges or to give him similarp
protection. Az is observed 1 that speeslial Innovatlve,
imaginetive trestment should for this speclial

category.

a gourt by inter
songlideraiion in a
paan carefally dralted
the impact and the

2 Currentiy in many szituetions thisz qusstion of advance
1s zhicns bzcause of the tax

e ificant consideration

o ecticn 1951.8 threatens
i ax consideration which
o

trol andg
suita,
leave
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Sluan e the determinallon
L0oan sdvangced payment upon

5. The stafi of ¥Mar 1, 1983, was an attempt to
DOV =R depog il or advange payment 2s
agmages i that draft woulid
reEqQuire i r1iling to re-

Ingtates
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& communicaticon o the nesed
relating Lo damages
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1st Suppl. Memo 6B-7L EXHIBIT XTI

TAW QFETCES O
Teize, Wartace & Dorrton
FINANCIAL CHNTER BUILDING

CANIAND, CLLIFOHNIA S4ni=
TELEFEONR 82 1400
AREL CODE -ALE

September 11, 1868

California Law Revision Commission
School of Law .

Stanford University

Stanford, California 94305

Re: Tentative Recommendation Relating to Leases
Dear Sirs:

The undersigned has been regquested by United States Leasing
Corporation, a California corporation engaged in leasing
industrial, transportation and office equipment and other
personal property, to write you concerning its views, as

a lessor, of the Commission's tentative recommendations,
revised July 30, 1568, relating to leases. Those views

are set forth in the memorandum enclosed herewith.

As the Commission may know, large scale industrial leasing
originated in California in the post war years. It is
estimated that more than a billion dollars of leases for
industrial eguipment alone are entered into sach year in
the United States, and the business is still growing.
California has, of course, its share of the leases and, in
addition, many lsases of eguipment in other states provide
that they are governed by the law of California. United
States Leasing Corporation feels, therefore, that any
general legislation on leases should avcid creating new
legal questions and resolve as wmany as possible of those
that exist at present.

Respgctiully,
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igﬁﬂ H. WALLACE
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MEMORANDUM: Tentative Recommendation Relating to Leases -

California Law Revision Commission

i. General

The tentative recommendstion causes gne general con-
cern by creating doubt as to what principlss of law - real
property or contract -~ govern equipment leases.

The sections which are proposed to be added to the
Civil Code isections 1%51 to 185%2.6), express the intent to
reform historical rules governing leases of real property by
applying principles of the law of coatracts. The exclusion
of personal property leases froim the sections provides a basis'
for litigants to argue that the legislature intended that the
benefits conferred on lessors of real property by the proposed

sections were not ©¢ be axtended to lessors of personal pro-

by the prior law of landlord and tenant, except as modified by
section 2308, Those making this argument will find some support

in the case c¢f Auvtomoblle, et al. v. Salladay, 55 Calipp 219

{see particularly page 222} and in the practice of indexing
50me personal proparty izasgse cases under "Laudlord and Tenant"
in the General Digest (Key System).

The amendment of Section 3308 in accordance with the
recommendation would not appear to overcome such an argutent for
the following reasons: a) in stating the lesser’'s remedies, pro-

posad sectlon 3308 omits some matters which are included in the

sections which the Commission proposes be added, (the matters




stated in subparagraphs 3(b} anad 3({z} ©

o,

progcsed section 1951%.

bt

and the matters contained in proposad section 1355%1.4),. thereby

implying the impositiocn or rentention of restrictions in the case

oI personal preoperty leases; R} ths tentative recomrendation

Fh

tself lends support to the view that perscnal property leases

re governed ny the law of landlord and tenant except Lo the
extent 1% is modified by section 33938 in that the corment to
section 3308 (p. 35) eqguates personal property and real property
leases by referring to the comment to proposed section 1551.2
"for further discussion®; and ¢) it is well known that section
3308 was enacted for the limited purpcse of permitting a lessor,
by SDechlC liy providing in the lease for the relief described
in section 33085, to overcome the judge-~made rule that a lessor
cannct sue for entire breach of & leass until the end of the
lease term.

It is reportedly che wview of the Cormission that personal

property leases arye {and should be) governed by the law of con-

tracts., The comments toths pro
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agiglation do not, however,
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contain any expression of this view and subparacgraph (&) (3}

11

-

of sectipn 3308 doss not nacessarily express it, as this is
~smply a repetitiocn of what is provided in section 1951.2, in
a statute which is subject to a very narrow construction.

£f the Commission is proceeding on the assunmption that

L
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contract rules apply generalily to personal property
that it is not intended by the enactment of ssction 1951 to
1952.6 to deny to a lessor of perscnal property any remeay or
penefit confsrred on a lessor of real propeirty by the propoesed

sections or to prohibit any otherwise lawful agreemant between a

2
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Lessor and lessee of personal property. it would appear, at
the very least , that the comments should reflect this assump-

tion and, ideally, secticon 3308 itself should so state.

2. Proposed AZmendment of Section 3303

&. Mitigation of damages

The Commission has consideved the ¢ffect of "net
““nancing® in determining what remedies should he available to
3 lessor of resl properiy. This consideration is egually

¢

~pplicable to leases of personal gsroperty. The typical eguip-
ment lease provides for rentals that are designed to return the
cost of the eguipment, plus & ressonable profit. to the lessor
~yar the primary term of the lease {without consideration of
the residual walue of the eguipnmenit. renewals or options to
purchaszse} . The lease i1z sgsigned customarily to a lending
*nstitution as security for a loan witn which the eguipment
lessor pays for the eguipment. The lessor and lender each

assume that in the event o0f a breach v the lessee, The re-

medies provided for by The lease and Civil Cods ticn 3300
will e applicable. It ig believed to be understocd generally

that the remedies available s 2 matvter of law {econsistent with
zctilon 33003 irn the event of a bhreach of the entire lease

agreement and repcssegsion of the egquipment permit the re-
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term, (lssser's
been relet. the amcunts sexpended pricr to reletting to repossess,
store, insure and pay taxes o it &nd the axpenses of reletting.

caingt these amounts the lssgee Lo entitlied o oredit for the

oA
u

actual proceeds of sale or reletiting, or such larger amocunts as
the lessee can prove should heve bDeen obtained by the lesgor if
the lessor acted in g commercially rveasonable way. Cred:it

is to be applied as of ithe time of actual receipt {or when

it should have been receivad if ihe lessor Jid not act in 2

Congigtent with the inveshtient or financial nature of

an eguipment leaze, a vecent Californis coge, Challange~Cook

Brog., Tnc. w. A.G. Tautz, 64 Cal Bpitr 239, 256 ACA 597, held

that a lessoy whno was rzady, anl
recover rentals duse as they aceyuzd, even th
hag repossessed the eguipment. In another recent case,

Lssociates Digcount Corp. v. Tobl Co., 741 CAZ 541, 50 Cal Eptr

-

738, it was held that wherse the lessee was allowed o remain in

]

pogsesgion, the lessor could acoslerate the rent &nd recover
judgment for the full amount thereof. Nelther case imposed any
condition that the leaze allow assignment or subletting. The
remedies were provided for in the leases themselves.

The Ffirancizi

o)

ature of the eguipment lesse makes

remedies such as thoss enforced in the fantz and Tokb cases
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interest;

d. Authorize the zetting of a discount rate by
agreement for determining present value;

2. Make the proviszions of section 3308 cptional
rather than mandatory when the lease fails to "otherwise pro-
vide";

f. Recognize the right of the lessor to sell re-
possessed equipment when sale will resuit in the greatest
mitigation; and

g. Define the word "termination” oy consider using

some other word or clause =0 as to have uniformity of meaning

of contractual terms and not create ambiguitiss.
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