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WARNING: This tentative recommendation is being distributed so that
interested persons will be advised of the Commission's tentative con-
clusions and can mske their views known to the Commission. Any comments
sent to the Commission will) be considered when the Commission determines
what recommendation it will make to the Califormia legislature.

The Commission often substantlally revises tentative recocmmendations
as a result of the comments it receives. Hence, this tentative recommenda-

tion is not necessarily the recommendation the Commission will submit to
the Legislature.




NOTE

This recommendation includes an explanatory Comment to each
section of the resommended legislation. The Comments are written
aa if the legislation were enacted. They are cast in this form
because their primary purpose i to undertake to explain the law
as it would exist (if enacted) to those who will have cceasion to

use it after it iz in effect.




IETTER OF TRARSMITTAL

The California Iaw Revision Commission was directed by Resolu-
tion Chapter 13C of the Statutes of 1985 io make a study to
determine whether the law relating to the rights ard duties attend-
ant upon termination or abandomment of a lease should be revised.

The Commigsion published = recommendztion and study on this
subject in October 1966. See Recommendation and Study Relating to
Abandorment or Termination of a Lease, & CAL. IAW REVISICHN COMM'N
REPCRTS 701 (1967). Senate BDill Ho. 252 was introduced at the 1967
sessicn of the lLegislature to effectuate this recocmmendation. The
bill passed the Senate but was not enacted. Problems that had not
been considered by the Commission were brought to its attention
after the bill had passed the Senate and the Commission withdrew
its recommendation for further study.

The Commission has prepared a revised tentative recommenrdation
on this subject. In preparing this revised tentative recommenda-
tion, the Cocmmission has taken into account the problems that
caused it to withdraw its previous recommendation.




TENTATIVE
FECCMMENDATION CF THE CALIFORNIA
IAW REVISION CCMMISSION

relzating to

LEASES
PACKGROURD

Section 1925 of the Civil Code provides that a lease is a contract.
Historically, however, a lease of real property has been regarded as s
conveyance of an interest in land. The influence of the commcn lsw of
real property remains sirong despite the trend of recent years to
divorce the law of leases from its medieval setting of real property
law and to adapt it to modern ccenditions by means of contract principles.
The California courits state that a lease 13 both a contract and a con-
veyance and apply 2 blend of contract and conveyance law Lo lease cases.
This blend, however, is frequently unsatisfactory and hersh, whether

riewed from the standpoint of the lessor or the lessee.

RECOMMENDATIONS

Right of lessor to Recover Damages Upon Lessee's Abandonment of

Ileased Property

Under existing law, when a lessee abardcns the leesed property
and refuses to perform his remaining obligations under the lease, his
conduct does not--in the absence of a provision in the lease--give rise
to an immediate action for damages as it would in the case of an
ordipary contraci. Such conduct merely amounts teo an offer to surrender

the remainder of the term. Welcome v. Hess, 90 Cal. 507, 27 Pac. 369 (1801).

A3 etoted in Kalaviiz v. Pacific Woolemwmare & Paper Oo., 25 Cal.2a 56k,
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671, 135 p.2d 24, 28  {1944), the lessor confronted with such an
offer has three alternative courses of aczion:

(1) The lessor mey refuse to accept the offered surrender and
sue for the accruing rent as it becomes due for the remainder of the
term. From the landlord's s-andpoint, this remedy is seldom satls-
factory because he must rely on the continued availability and
solvency of a lessee who has already demonsirated his unreliability.
Moreover, he must let the properiy remain vacani,; for it still telongs

-

to the lessee for the duration of the lease. TIn addition, repsated actions
ray be pecesgary to recover all of the rent due under the lease. This
remedy is also unsatisfactory from the lessee's standpoint, for it permits
the lessor to rcefuse 1o make any effort to mitigate or minimize the injury
caused by the lescec's defsult. See Lo Fart v, Aller, 28 ¢al.2d 829, 232
161 P.2d 433, 45a(10bs).

pl

{2) The lessor may accept the lessee's abandonment as a surrender
of the remainder of the term and regard the lease as .terminated. This
amounts to a2 cancellation of the lease or a rescission of the unexecuted
portion of the lease. Because in common law theory the lessee's rental
cbligation is deperdent or the continuation 5f his esvate in land, the
termination of the lease in this menner nas the effect of terminating
the remaining rental obligation. The lessor can recover neither the

unpaid rent nor damages for its loss. Welccme v. Hess, suprs. More-

over, the couris construe any conduct by the lessor that is inconsistent
with the lessee's continued ownership of an estate in the leased
property 2s nn acceptance of the lessee's offer of surrender, whether

ar not such &n acceptance i1s intended. Torcich v. Time 01l Co., 103

Cal. App.2d8 677, 230 P.24 10 (1951). Hence, efforts by a lessor to

minimize his damages freguently result in tne loss of all right tc zhe

O




unpald future rentals as well as of 2ll right to sny damages for the
loss of future rentals.

(3) The lesscr may roify the lessee that the leased proper.y
will be relet for the benefit of the levsee, take possession and
relet the property, and sue for the darages caused by the lessee's
default. This remedy, too, is unsatisizctory because the courts have

held that the canse of action for damages does not sccrue until the

=1

end of the original lease term. Treff v. Gulko, 214 (=21, %91, 7 P.2

697 (1932}. Hence, an action to recover any portion of the damages
will te dismissed as premature if brought before the end cof the

origiral term. This may result Iin leaving the lessor without an

effective remedy where the term of the lease ig of such duration that wait-

ing for it to end would be inmproolicnl as, for example, where the terant

under a 20-year lease abandons the property after only one year. In
addition, any profit made on the reletiing protably belongs to the
lesses, not the legscr, irasmuch as the lessee's interest in the
property theoreticslly continues. Moreover, che lesscr must be care-
ful in utilizing this remedy or he will find that he has forfeited
kis right to the remaining rentals frem his originsl lessee despite

his lack of intent to do so. See, e.g., Feuhaus v. Forgard, 14C¢ Cal.

App. 735, 35 P.2d 1039 (1936); A. 4. Busch Co. v. Straus, 103 Cal.

App. BU4T, 284 Pac. 966 (1930}.

The Commission has concluded that when the tenant breaches the
lease and abandons the property, the lessor should have an immediate
right to resort to an action for dermages. The lesscr irn such a case
should be entitled to sue immediately faor all Jamages--present and

future--caused by the abarndonmment of the property oy the fermination
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of the lease. He should not be reguired to defer a damage actlon
~--the present California practice--until the end ¢f the term and
run the risk that the defaulting lessee will te insclvent or un-
available at the end of the term. The availability of a suit for
darages would not abrogate the present right to rescind the lease
or to sue for specific or preventive relief if the lessor has no
adequate remedy at law. Rather, an action for damages would pre-
gent the lessor with g reasonable choice of remedies suck as those

availaple to a promisce when a promiscr has breached a contract.

Right of Lessor to Recover Damages Upon Breach

by Lessee Justifying Termination of lease

A similar choice of remedies confronts the lessor whose lessee
commits a sufficiently material breach of the lease to warrant ter-
miration;:

(1) The lessor may treat the breach as a partial breach,
decline to terminate the lease, and sue for the damages caused by
the particular breach. In such a case, the lessor must continue to
deal with a lessee who has proven to te unsatisfacltory.

(2) The lessor may terminate the lease and force the lessee
to relinguish the property, resorting to sn acticn for unlawful
detainer to recover the possession of the property if necessary.

In such a case, the lessor’s right to the remaining rentals due
under the lease ceaces upon the termination of the lease. C(Costello

v. Martin Bros., 7k Cal. App. 782, 242 pac. 588 {1925).

(3} Under scme circumstances, ths lessor may decline to termi-

nate the lease but still evict the lessee and relet the property for

.




the account of the lessee. Iawrence Barker, Inc. v. Briggs, 39

Cal.2d o5k, 2k8 p.2a 897 (19%2); Rurke v. Hortcn, 42 Cal. App. 705,

184 Pac. L5 (1913). See CODE CIV. PRCC. § 1174. 4s previously
stated this remedy is unsatisfactory.

The courts have considered the lessee's obligation to pay rent
as deperndent on the continued existence of the term under commen law
property concepts. When the term is ended, whether voluntarily by
abandonment and repossession by the lessor cor involuntarily under the
compulsion of an unlawful detainer preoceeding, the rental obligation
also ends. In the usual case where the lessor has no reason to
expect the lessee to remzin available and sclvent until the end of
the term, continmued adherence to this rule denies the lessor any
effective remedy for the loss caused by a defaulting lessee.

The Commlssion has concluded that the lessor should be able to
bring sn action for the loss of present and future rentals at the
time that the lease is terminated because cof a substantial hreach by
the lessee. Under existing law, the action may not be brought until
after the end of the term of the lease. This new remedy would be an
alternative to existing remedies thst would continue to be available;
{1) tke righe to ‘reat the bresch 25 2 parcial breach, regard the
lesse as contimiing ia force, ard recovers domsges for whace detriment

cateed by the breach =nd (2) tac »ipgli to rescind or csnecl the lease.

Duty of Lessor to Mitlgaze Damages

Existing law

Under existing law, when the lessee btreaches the lease and

abandons the picperty, thke lessor may refuse to accepi the lessee's
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offer 1o surrender his leasehcld interest and may (1) sue for the
accruing rent s it beccmes dvue for he remainder of the term or
(2) notify the lessee that the properiy will be relet for the
benefit of the lessee, retake possession and relel the property,

and sue for the damages caused by the lessee's default. Hulawitz v. Pacific

Woodenware £ raper Co., supra.  Thuos, slolhcugh the lossor may

mitigate dameges--by reletting for the henefit cf the lessee--he

is not reguired to do so. Moreover, if the lessor does attempt Lo
mitigate the damages, he may lose his right te the future rent if
the court finds he has accepted the lessee's cffer .o surrender nis
leasehold interest when he did not mean o do so as, for exzmple,
when his notice to the lessee is found to he Insufficient. Dorcich

v. Time Motor Co., supra. The result is that the existing lavw

tends to disccurage the lessor from attempiing to mitigate the

damages.

Recommendaticons

General duty to mitigate damages. Absent a provision in the

lease to lhe contrary, when the lessee has breached the lease and
abandoned the property or has been evicted by the lessor, the lessor
should not be permitted to let the propertiy remein vacant and still
recover the rent as it accrues 1f the damages could be mitigated by
reletting the property toc & sultable tenant. Instead, the lessor
should be reguired to meke a reasonable effeort to mitigate the
damages by reletting the property.

Tc achieve this aobjective the basic measure of the lessor's

derrages should be made the loss of the bargain represented by the
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proves could have beon or could be Foosonahly avoifiod.

In other words, the lessor should be entitled to recover the unpaid
fuiture rents less such amocunt as the lessee proves could have been
obtained by reletting the proper.y to a tenant reasonably acceptable
to the lessor. This burden of proof rule is similar tc the one

applied in actions for breack of employment centracts. See Erler v.

Five Points Motors, 249 a.C.4, 644, 57 Cal. Rptr. 516 (1967). The

recammended measure of damages is essentially the szmwe as that now
provided in Civil Code Section 3308, but the measure of damages
provided by that section applies only when the lease so specifies
and the section is silen? as to burden of proof.

Irn addition, the lessor should te entitled to recover any other
darages necessary to compensate him for all the detriment caused by
the lessee's breach or which in the ordinary course of things woulgd
e likely to result therefrom. This iz the rule applicable in coh-
tract cases under Civil Code Sectlon 33C0 and would permit the
lessor to recover his expenses in recaking possession of the property,
making repalrs that the lessee wag cobligated te make, and in reletting
the property.

The regquirement of existing law that the lessor notify the
lessee before relelting the property to mitigate the damsges should
be elirmirated. This requirement has discouraged lessors from attempt-
ing vo mitigate damages and serves no useful purpose in view of the

recommended reguirement that the Iessor be reguired to relet the
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An essential requirement in net lease financing is that there
ve no terminaiicn except for a uaking of the whole property bty
eminent domain, rejecticn of the lease bty the tengnt's trustee in
bapkruptcy, or a complete destruction of the land and building by

a flood which does not recede. Wilidams, The Role of the Commercial

Lease in Corporate Financing, 22 FUS, Law, 751, 752-53 {1%67). Thus,

it is necessary that zny change in the law of leases in Czlifornia
preserve the ability of the lessor under such s firancing agreement

to held the lessee unconditionally to the payment of the rent.l

Such agreerments are often complex. One exarple of such an arrange-
ment is described in Williams, The Role of the Commercial Lease
in Corporate Finance, 22 BUS. IAW. 791, 702, (1967): A Co. needs
a new building to expand its operations. It arranges for X to
purchase the land for the building. ¥ purchases the land and
leases it to A Co. on & short term lease. A Co. builds the improve-
ment and sells 17 to X. ¥ makes payment by means of an unsecured
promissory note. X then sells the land 2t cost to Investment Co.,
but retains the fee in the improverment. Investment Co. leases the
land to ¥ on a long term lease with £ net term basis which will
return a fair rate of interest or the iavestment of Investment Co.
X leases the improvement back to A Co. on a net lease basis, and
sublezses the land to A Cc. on the same basis. X then mortgages
the ground lease and the improvement to Invesiment Co. for an
amcunlt egual to ithe cost of the building. X uses the proceeds of
the mortgage transaction to pay the promissory nove given by X
tc A Co. for the purchase of the improvement. Thus, A Co. has
rossesgion of the land and the improverent and has pzid out ne
cash which has not been returned; the only obligztion of A Co. is
©o pay the periodic rentals. X has spent no money which has not
been returned, is the moritgzgsor of the improvement and the sub-
lease and is primarily liable on the ground lease. ¥ has security
for the performance of A Co. in his cwnership of the equity in the
improvement. Investment Co., the investor, owns the land and has
it and the improvement as security for the payment of rent by A Co.
Investmert Co. also has the cbligaticon of X, as sublessor, as
security. Investment Co. bhas an investment which is now paying
interest equivalent tc a morigage in the form of rent.
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sed as a f(inancing srrangsment, the "rent” iz ir
substance interesi znd the rate of tha rent depends on the credit rating
of the lessee, Ordinarily, & major lzssss with a prime credit rating
will be given a2 long term leassze at & lower rent tharn would bs asked of
ancther lesses withcux prime credit rating. IT the origital lessee
abandons, the lessor may be atle to relst at a higher rental, but the

W leasee may not have the credit rating of the prior lessee and, if

the lease had besn rmade with the new less=e criginally., a higher rent

[

would have been charged te refiect the increased risk irn leaning the
money secured by the lease, In this type of case, a mitigation of
damages requirement would result in the lessor's losirg the benefit of
the transaction since the credit rating of the lssses invelved in the
transaction dstermines the rent. Even where the lease is not part of

a financing arrangement, the same ceonsideraticon applies because a lessas
with & prime credit rating will often be reguired to pay iess rent

than a tenant whose abillity to pay the rent is suspect, In addition,
where a Tinahcing arrangemsnt is not invoilved, the desirability of a
particular tenant may be a factor that significantly influences the
srcunt of the rental. For exarmple, a lessor of a shopping center

may desire that a rarticular tenant of ovtstarding aualtity be leeated
in the shopping center to atiract custemers for the entire center. 1In
order To attract this terant, ths rent may be very favorable to the
tanart, If the terant later wishes to leave the lccation, thers may be
no equivalent store willirg teo come in., A store which caters to z dif-
Terent typs of clientele may be willing te ccome In., but the lessor

may not wart that store bzcausze he wishes to preserve the guality of the

merchandising in the shoppirg center. At the present time, ths coercive
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effect of the full rental chligation can be used by the lessor to meke
the original tenant live up to its bargain. The recommended remedy

will permit the parties t0 retain this effect of the existing law.

Forfeiture of Advance Payments

Adherence to common law property concepts in the interpretation
of leases has caused hardship to lessees as well as to lessors. Under
the exlsting law, lessees may be subjected to forfeitures that would
not be permitted under any other kind of contract. Where an advance
payment is designsted as a deposit to secure faithful performance of
the terms of the lease, the lessor may retain the deposit only to the
extent of the amcunt of damage actually suffered. But if the lessee
makes a payment to the lessor as an "advance payment of rent"” or "in
consideration for the execution of the lease," the lessor is entitled
1o keep the payment regardless of his actual damages when the lesse is

terminated by reason of the lessee's breach. See Warming v. Shapiro,

118 Cal. App.2d 72, 75, 257 P.2d T4, 76 (1953).
In contrast, where the buyer repudiates a contract for the sale
of real property, any advance payments made to the seller in excess of

his actual dameges are recoverable by the buyer. Freedman v. The Rector,

37 Cal.2d 16, 230 P.2d 629 (1951). Moreover, even though a contract for
the sale of property recites that an initial payment is in"consideration
for entering into the agreement.," the courts permit the buyer te recover
so much of the payment as exceeds the seller's damages if, in the light
of the entire transaction, there was in fact no separate consideratiqn

supporting the payment. Caplan v. Schroeder, 56 Cal.2d 515, 15 Cal.

Rptr. 145, 364 p.2a 321 (1961).

The distinction between a payment made as an advance payment of rent

or as a consideration for the execution of the lease, and security for the

lessee's performance is artificial and ocught to be eliminated. A defaulting
-11-




icasee mhould be ertitled to relief from the forfeiture of an agvenes
payment that exceesds the demzges caused by his defoull, resardless

of the label sttacked to the payment by the provisicuos of fhe lease.
A lessor should not have the righl o2 exoet forfeitures by the ariiul

uge of lancuage in & lezse.

Effect on Unlawful Detainer

Code of Civil Prccedure Zection 1174 provides that the lessor
may notify the lessee to quit tThe premises, and that such a ncotice
deoes nolt termipate the leasehold interest unless the notice so speci-
Ties., This permits a lesscr to evict the lessee, relet the property
to ancther, and recover from the lessee at the end of the ters for a
any deficiency in the rentals. The statutory remsdy falls short
of providing full protecticn tc the rights of both parties. It
does not permit the lessor to recover damages immediately for
Tuture losses; it doss not reguire the lessor to nmitigate damages;
and it doss not protect the lessee from forfeiture.

Arn  evietior under Section 1174 should terrirate the iessee's
rights under the lzase and the l2ssor skould be required to relet
the preperty to minimize the damages. A4t the same time, the sviction
should not affect the lesser's right te enforce covenants in the
lease, such as a2 covenant not to compete.

The lessor's right to recover damages for loss of the benefits
of the lease should be independent of his right to bring an action
for unlawful detainer tc vecover the possessior of the property. . The
damages should be recoversble in g sevarate action in additicn te any
damages recovered as rpart of the urlawful dstainer action. ¢F coursse,
the lessor shculd not be entitled to recover twice for the same items

of damages.
~12-




Civil Code Szeticn 3308

Section 3308 of the Civil Code snould be revisad to limit its
application to perscenal propsrty. Section 3308 uwrovides, in effect,
that a lessor of real or perscnal property may recover the measure
of damages recommended above if the lsase so provides and the lesseor
chooses to pursue that remedy. FEnactment of iegisiation effzctuating
the other recormendaticns of the Commission would make S=ction 3308
superfluous insofar as real property is concerned. Section 3308 should
alsc be revised to eliminate the implication that arises frem its terms
that a iessor of personal property cannot sue for 2ll of his prospective

damages unless the lease so provides.

Effective Date: Application to Existing Leases

The reccrrended legislatior should take effect or July 1, 1971.
This will permit interested gpersons to become familiar with the new
legistaticn before it becomes effective.

The legislaticn should neot apply to any lsasss =xecuted before
July 1, 1g71i. This is necessary because the parties did not take the

recommended legislation into account in drafting leases now in =2xisternce.
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SECTIONS ADDRT TC 27VTI. CO0F

§ 1951, "Rent” delined

1957, As uzed & Setions 1591.2 to 1951.%, inclesive,

"rent" Zncludes charges ecuivalent to rert,

Comment. The phrase, “icluces charses ogulralent oo
rert,” refers to 211 obligations the lessse urdertskes ir exchange
for vse of the leased progerty. For exa~pls, if the defauliing
lessee had promissc to pay the taxes or the leased uvroverty and ths
lessor ceuld riot relet the property under a lease either containing
such a provision or providing sufficlent additicral rental ic

covar the aceruing taxes, the loss of the defaultlrg lessee's

]

assumption of the tax obligation would be dincluded ir the darmages
the lessor is entitlsd Lo reecover urder Secetior 1951.2. The same
would be trus where the lease imposes on the lessee the chlisation

to provide fire, earthquake, or 1iability insurance,

—le-




§ 1951.2. Tormiration of real property lease; damages recoverabhle

1651.2. {a) Fxcept as otherwise provided in Saction 1951.%,
if ¢ lesses of rezl properiy breaches the leass and abardons
the property tefore the end of the terr or i his vight to
possession 1= terminated by the l=sszor bessuse of a breach of
the lsasze, the leass terminatss and the leszor mway rscover from
the lessee:

(1] The amount of tho ungeid rent which had bBeon earned
but had nct teen paid at the tiwe the leasc termirataed;

(2} The worth at the time of judgment of the amount by
which the unpaid rert which had net been earned at the time the
lease termiratod sxceads the amcunt of »entz] loss that the
lessee vroves nmould have besn or could be reascrably avelded:
and

(3) Any other damages necassary to compensate the lassor
for 211 the detrimont proximately caused by the lesses's
failure to perferm his oblipations under the lcace or which
in tho ordinery course of things would be 1likely to result
therafrom.

(b) Efforts by the lesser te —itigate the damages caused
by the lessee's brzach of the lecse &0 net waive the lessor's
right te recover damages under this scetion, Unless the partics
ostherwise agree, if the lessor relets the property aftor the
lzasae terminates under this section, he is not accocuntabls fc
the lessee for zny rent racolived row the reletting; but such
ront, less the reasorable cxpanses of roletiing, shall be offset

against any arcunt sought to be recovered under this scction,
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{a) Fothirg irn this section affects the right of the
lesscr ander a Iecase of roal properiy to indemnification for
1iability arising prior te ths tormiration of the leasc for
persoral injuriss or propsrty damare where the leasr pravides
for such indemnificsaticn,

(d) Mothing in this section affects the right of the

lessor urder o lease of real proveriy ito ocuitable relisf in arny

case where such reliaf 1s approprinte,

Cormsnt., Sectior 1%51.2 statos the moasurc of damezges where
the lessco breaches the lease and abarndors the property or when his
right to possession is terminated by the lessor,

"Rent!" ineludes "charges sguivalent fto rent.” EEE Section 19591,

The legsor iz entitled to recover theo amount of the urnpaid rent
which haé been earned but had not beern pzid at the time the lease
terminated., To this should, of course, be nadded intersst at the lepal
rate to the date of judegment in accord with the genoral rile that

s liguidated debt bears intersst., See Civil Code Seetien 3287,

In ~ddition, the lessor is sertitled to recover the worth at the
tire of judgmesnt of the amount by which the unpaid rent which had not
been earned 2t the time the lease ter~inated exceeads the amount of
rontal lcss that was or eould be reascrably avolded, In detarminirg
the werth at the time of Jjudement of a rental payrment thet was due but
not paid pricr to the time of judgment, there should be added to the
amount by which the rental payment exceeds the amecunt of avoidable
rental lecss, interest at the logal rale from the time the payvrent wes
dus to the date of judgment, wWhoere o rental payment is rnot due at the
time of Judgment, the amourt by whish the rental payment cxeeds the

- l._,._
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amount of avcldable rental lose must br disccunted teo rofleet the

fact that it is belrg prepaid st a2 rate that takes irto neeoount
the risk and othsr facters that bear on the valuce of roccivirg
the prorpayment urder ihe eiroumstancss of the particular ease,

Under Sectior 1951.2(a)(2} the lessce is antitled to a credit
against the unpaid rant not only of 211 sums the lessor has recelved
or will reccive upsn a ralotting of the preperty, but 2lso of all
sums that the lesses can prove the lessor could obtain by acting
reasorably irn reletting the property.

Faragraph (3) of subdivision (a) of Section 1551.2 makes 3%
clear that the measure of the lessor's recoverahle damages is rot
limited to damages for ihe loss of past ard future rentals, This
paragraph adepts language usced in Civil Code Section 3300 and provides,
in substance, that all of the other damages & person is entitled to
racover Tor the breack of a2 contract may be recoversd by a lessor
for the breach of hiz lezse, For example, 1t will usuzlly be
necessary for tho lessor to take possession for a time to prepeare
the propsrty for reletting and to secure 2z new ternant, The lessor
is entitled to recover for ths expenses incurred for this purvosc
that he would not have had if the leszee had not abardored the
properiy or breached the lease, 1In additicn, the lessor iz eniitled
to recover his expenses in retakirg possession of the property, mekirg
repairs that the lesses was obligated to make, and in reletting the
preperty. If there arc other damages necessary to compensate the
tossor for all of ths detriment proximatsly causced by the lessoe,
the lossor is cntitled to recover them alse, These weould include,

of course, damagss for the lcssee's breach of specific ecovenants




of the ieass--for example, a promise ta meintain tho prorises or

secure adsquats fire, cvarthguake, or 1liability insuraree., TFenasonable
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atiorney's fees rmoy be recovered if tho lease ¢

Section 1951.6.

Tre statute of limitations for an scticr under Secticn 1951.2
iz four years in the cose of a2 writiton leass and twe years in the
case of 2 lease nct in writirg., Sse Code of Civil Procedure Sections
337.5 and 339.5,

The basie measure of damages provicded in Sceticn 1951.2 is
essentially the same as that feormorly deseribed in Ciwill Code

seriked irn Secction 3308 was

Section 330&, The measure of damages
applicable, however, orly whan the leass so proviced and the lessor
choge to irvoke that remedy, Sxcepit as provided in Ssetion 1991.4,
the measure of darages urder Sectlor 1951,2 is applicanls Lo 2ll

cases in which a lessor seeks damages upon breach and abarcomment by

on terminstior of the lease hecavse of the lessaels
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Ereach of the lease, Yornover, Section 1951.2 rakes clesr that the

lesses has the burden of proving the amourt he is ertitled to have

i
£

offsel against the unpaid rent, wnille Section 3308 was szilent as to
the burden of proof, In this resvect, the rule stated is sirilar

to that now applied in actiors for breack of employment cconiracts.,

See discussion in Frlsr v, Five Foint  Uiotors, 249 Cal, App.2d 540,

57 Cal, Bptr. 514 (19470,

One restlt of the enactment of Scetion 1951.2 is that the
lessor is nc lerger ragnired to act afier the leass terrinatos
under Section 1551.2 as if the lessec's right to have the lessor

perform hisz obligations continued in cxicstencs; unless thoe parties

- 18-
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P

otherwise agres, the lesscor iz exeased from Turthsr perforrance of
nilg obligatisns afier the lesse teprinstas., In this respect,

Section 1951.2 would change the result in fiulawitz v, Facific

wopdermare & Peper CUo,, 25 Col.2d 664, 155 P,2d 24 (1684,

2]

Section 1%51.2 iz not &2 covprohensive statenent of the lessor!
rermadics. YWhen the lessce breachss the leass and abardonz the

property or the lessor terminates the lessce's right to tossession

—

ki

{_l

keeause of

{1

essacts breach, the lesser may simply rescind or
eancel the lcass without scekirg affirmative relief undor Sscticon
1951.2, ‘Where the lesses 1s still in posssssion bui has bresached
the lease, the lesscr ray roperd tha loase as contiruving in force
ard seck dawages for the detrimoent caused by the breach, resorting
to a subseguent action if a further breach ccecurs, Section 1951.2
rakes no change in thess romediss, See 30 Cal, Jur,2d Lardlord
and Tenant § 344 (19561,

The darape remedy provided in Sectien 1951.2 ordinarily is the
gxclusive remedy when the lesses breaches the lease and abandons the
property or when his right to possessior is terminated by the lsssor,
Hevarthelsss, in rare cases, the lessor =ay szcek specific perforrance
of the lessee's obligations urder the Iessze, or he may seek

injunctive relief o prevent thes lesses from interfering with his

rights under the leasc, Ses Section 1%91.2{(c.. For example, the
lessorts recovery of damages under Scetion 1951.2 would not

recossarily preclude him frer obtaining preventive relicf to cnforce
the lesses's ecovenant not to compete,
Section 15514 permits the parties to provide an alternative

remedy in the lecse--rocovery of rent as it becores due, See also

6]

Section 1991.8 (retention of deposit or advance paymeri as darages).

~19-




Urder prior law, provisions in leoascs for liquidated damages
upen repucdiation of the leaso by the lesses wers neld to ke vaid

ch the ground that there ceould be 1ittle preospective uncortainty

fal]

5

over the ameunt of the lessorls darages, dJdack v, Sinsheimsr, 1

Cal., 563, 58 Pac. 130 (1899), 3uch holdings Were vrover as lorg &s
the Jessor's cause of actlon upon breach of the lease ard cbandon-
ment of the property or uporn terminetion of the lessas's right tao
possession was elither for the rent as 1t became due or for the
rental deficicneics a5 of the erd of the lease term, Under Section
1351.2, however, the lessor!s right to doaragas aceruss at ths time
of the breach and abanderment or when the lecse is terminated by the
lessor, ard the amount of the damages may be difficult fo determine
in scme eases, This will freguently be the case, for example, if the
property is leased urdsr a percentaps lsase. It may be the easze
if the property . 1is urdgue arg its fair rontal value carnnot be
determired, Accordingly, the prior declsions helding liguidated
damages provisions in leaszes to be voild arc no longer autheoritative
and, if the parties wish, they way in an appropricte case provide
for liguidated damapes which will be in Zieu of the damages provided
in the other sections of the statute., 3Such o liguidated damage
provision will be valid only if it meets the regquirements of Ciwvil
Cede Sections 1670 ard 1671,

So far as provisicns for liguldatod darmages upen a lessor's
breach are concerned, such provisions weres uphsld urder the

preexisting law if rcasonable, See Seid Fak Sing ve Jerker, 157

Cal. 321, 240 Pac, 755 {1925}, HNothing ia Seetion 1951.2 charges

this rule,
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3514 Continuance of lease in effzct afisr hreack z2nd sbandomment

1951, L. (2] & lease of real nroperty contirues in zffect

property snd the lassor may 2nforce 211 his rigkis and remadices
snder the lesge, ircluding the risht to recover the rent as it
tecomes dus under the lease, If the l2ase so orovides ard
irc_udes one or more of the following provisicns:

(1) Tae lease permits the lessee 2ither to sublet ths prope
erty nr to aseign bhis irterest in the leeass, or both, €0 any person
ressonsbly acceptabie as 2 tenant fto the lessor and dozs nei
szt any unreasonghle standards for the dsterminaticn of whether
a perscor is  reagorably acceptable s o3 tenant  or for such
subietting or assignmert.

{2) The lease permiis the lessee =2ither to sublet the
rroperty or tc assigr his irzerest ir tks lzase, or both, if
the consent of the lesscr is ottaiped ard nrovides that such
crenssns shall not unreascnably be withheld.

b} A lease described ir subdivisior (a) terminsfes when
the lesscr tzrminates the lessse’s right to pessession.

¢, For the purposss of this sectior:

(1) Ftferts by the lessor to rairtain and pressrve the
propzrty after the lesses has vacated the proverty do net
conetitute a termination of the lassse!

(2] The appointment of a receiver cpon initiative of the

legscr to provect the Lessor's interest under the Izzse does

not constizute 2 tzroination of the lesses's right =o possszassiorn.

i




(d) Wetking in tals ssctlon affsces
S&80r Lo racover dsmages unoer Scoiicr

bas terminated the lesses's risght to

-
.

ale!

[£4)

()]

g “he rigkit of the

1352 .2 after the ledgscor has

SR

i

Comment.,  Twven though the lzssgze has broached Yhe Lesss and

sbandoned the wroperiy, Secticn 1991.4 nermits
Lo eollect the rant as 1% bscomss due under th

g o the “oss of
remady 15 avoilable only
¥ ¥

g provision permitiing the

Ty stbiecttirg or cssigrinz his iaterest In the

to continus to rent -inates

Tarr

the darages are conp

avgilability of 3 remedy urnde

tnz legsor frow Terminzting the right

segslon of the property ard thern utiiliz

by Sectior 1951.2.

Whare +the lzase gives the

erd zlsc permits the lessee to sunlet or

kA3

Xoa

Trosert the lesscr mey recover the rent =s

Lime

w
st

Terme of lease and at Lhe same nas 1o

possegsicr ard relet the property in the event

o

property. This allceaticn of burdzsn of m
te most useful wharse the lassor dees ncot
or =znllity to marage ths nroperty ard to

2 sujitable ternsat ranson desirves

28 cn the lssgsor to mi

nat Sectieon 1951.2 plis

rzlettinz the propsriy.

T

whan

r S=zethion 1551,

=881gn his

supervise

tha lzssor te convinue

e lease ther ther to

Tfature rent under

if the

—

age provides

igote the dameg

B
Ml

wroperty.  The right

the

lessor evicts

uned under Section

54

=

of a aef

ing the remedy provided

interest in ths

it bhzcomzs dus under the

chligation fo retake
the logsee abandons the

i1

irimizing

the lcesticn of

th

e

o aveoid burden

tizate the damages by




The ailcesticn of the cuty bto minisizc res [enfurs of

g

Lhe primary rezsen tint this

form of relief beg besr crovided is than s

Thrihiage or improvererdt of ronl property would bhe zericasly jeconsroizas

[

right apon breach o tkz lease and soondonment

T\TJ

the right to recovsr darages under Section 1951,

rert ardsr =z

leasge carn te enforesd ceen utlilirzed
Sy cublic ertitlies o Zinance the corstracticn of vublic lmproverents.
The lessor coustructs the inprovsrment to the spscifications of Lhe

I i
purclic entity-lessesz, leasas the preoperty as lmproved to the public

er Lity. and &t the aad of the Serr of the lease =11 interest in tho

oropeety and the irprevemsnt vests fn the purlic ertity. Bee, 2.g.,

Dzar v. Xuckel, 25 2al.2d 4hl 218 2,24 521 (1950): Jecunty of Los

Arvcles v, Nesvig, 231 Cal. Avnp.28 AC3, 41 Cal. Rptr. 918 (1965).

Simlizrly, = lessor may, in reliance on the lsssee's rental obliga-

2 the

tisr urger s lomne

zcifications of the lesses for the wss T tne lessee during the
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iessor, iv effect, gocurity for tne repayvent of the cost of the
improvenort ir these cagss,

Szetion 1951.4 aisc perrits bthe lessor under a lory lerm :ease
to assior tne right to receive the rent unier the leass in rsturn

for the discounted

F b}
i
[l
[42]
[

the future rort. Ths Section 19%1.-
renzdy mskes the right to receive the rertal paymenis an attrzctive

investmart since is assured thot the rert will be paid

if tho terant is financizlly restonsible,




to continus to perform his

Undsr thia gectiorn, in contrast oo
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e recoveracls ir addition to ary otosr rellct or sarours

o owhilch the lesgor or less:

Sorment.  Lesses . like other contracts, sometimes  prov

as

[

that o party 1lg zntitliaed 1o rscover roszgonad

sttorrev's fess
incurres in successtaily enfoveing or defencing hisg rights in

!

Titigatvion arisineg cut of the Ll=oss seolior, 1955

That nothing in the other scctiong of the statute impairs o party's

rights urdoer sack a provision =npd thal Civil Jeodes Zectioe LTLV

{eracted by Cal. Stats, 19AE

~a

5) appliss to leases.
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g 1951.5. Asvance payrents ard devcsils
i o o0 L @A T B . S T
1951,8. (2}  As vsed in this szetior, Tadvance

pavment or cepnsit

moneys v

i roperty (1) as advance poyment of rzut, {(2) as 2 benus or

(L) An advancs paymert or doposit shall be appliszd

toward any ocmount recoverablo by the lessor. i the lassee

estarliisghes thai the advance payrert or depesit exczeds ths

n

arount recoverabie by the lessor, the lesses 1s entitled to

racovaer the

[

xiess.

(orment,  Sectien 1951.8 changes the Osliforris law so that--

recariless  of Labsl--any advance payment or deposit shall ba

sem=, i.e., shall bz applizd toward any amcount

recoveribie by the Zessor. If the pronayment sxceeds the CULT

rocoveyatble by the lasscr, “he  lesssc 1s entitles to the excess.

221 (1951), spplicabie to cnses arising oub of the ore

The Freedmarn casc held thnt a willfully defaulting vendes

may recover the

excags of his part payrerts zised by bils breach.

Tne Caplar case held that a wiltlfully =

raulting vendes couls

recover sucna an asvarce payrent even thoush the contract rveclited thaz




was consideraticr for the cxeculior o the

beyvond the recitgl and Found That

thers was in fact no geparste coneiderafion for Lhe advarce payrant

seide fron the cale of the property itsels,

Sim?larly, Sectior 1951.0 will pernmit

cdvance payments, aridless of how they ars

leqzs, 1 the court firds that such payments zore in faco in con-

Tor she right of possession under the lease ond are i
legaor =5 compeasatior for the use
ant as domages  for the detrimant

sotion 195108 dres nob reguive a

congléeraticon.  The court must
censider the erbirs agreement, the circurstances uander which it

was mads, and the understanding of the pertiss. For exarcle, the

uncerstacd that the rentel wvalue of the troverty

would risz during the sern of the lzsge.

contemploted some irnitial compensation
the property or to cornensate for the svrreader of 2 now-vanizhed
opporturity to le2asz to s.meares else, I ezch ease, Lhe court

must detasrmine the corsiderstion Tairly sllocavle to she voriicon

of the l=2a2se2 term pricr Lo termination ard, In addition, the Llessor's

5o that the Llesscer can rebaln the Tull amcunt recessary o

ace Rim i zae firancia. position ne would aave

lmgaes fully performed.  Since any sum p2id ny the “essee in zXesss
ol this smourt is = forfeiture irngofor z= the isgsee is concsrnesd

and & wirdfall o the ioggor, 1t 1s rzeoverabre uander Sectiorn 195175,

P
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Secuion 19508 chonges

1iorria Law.

pricr Culifornisz law, ihe S to o recover o advancc
payment depsnded on whether Tihge asdvanco ayment was desigraled o

szourity dszoogis {lessee on advoares payment of

. - A - - 0
rertal {lzsses could nobt recover), or o bonus or conaiferavion

for the execatior of the loase (lesses could not rocover).  (ompars

o
=

Warrivg v, Shavire, 115 Cal. App.22 70, F .ed

.
N1
3

m

4 (1553) (#12,000

forfeited pecauss desigrnatad s moth a nenus ang an advance paynsnt

f rortol), with Tho V. Swiryn,

740 (1950) (advance payment of $2,80 5 szcurity

derosit). Sez Alscussion in Joffe, Remedies of Celiforniz Lendlerd

Uper. Abandonrent by Lessee, 35 So. Col. L. Rev, 34, Lb (1921):

Note, 26 Cal. L. Rev. 36895 {1G38). Although the Califorrnic courts

Leve rot vzt corzidered whether ths deetrine developsd i Frzedman

zna Capiar can or should be =ppelisd to leases, commentstors have

suggestad that the cases irvolving nrepeid rent and homisss are

now of d2oubptiul authority. Ses Harvey. & Study Lo Deternine

(T

Whataer the Fights ant patizs Attendart Gpon the Terminabion of a

-

Tense Should Be Revised, ©L 0ol, L. Rev. 1181, 1173-117%0 (1988):

Smith, Centractuszl Controls ot Damzg

1961.5 will =l minate thisz vresyrtairty, Tor it makes *the principls

of

I
-
o
)

clesrly apnlicanls

520 .

that this section is corcsrned soicely with
"aivance payrmerhs, or deposits.” Liguidsted danssges vrovisicons ir
leasss fixing in advrrcs the amouant of domzge

lessor will in circoumstancos
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3 1992, Bffces on unlawful deizinar.
debainer actlon

sreibio entry,

)

—

1952, (=) ir. subdiivisicon

roTning in Sactiores 1951 wo 951,50, dnecluasive, aifects the

fith Sectisr 11RO} of

I
&
)
—
)
I
i
O
&
0
[}
+
-

vrovisions of O

itle S5 Tart 3 oof the Code of Civil Frocsdurs, relating

._.
[
{
|

to acticrs for unlawial detairzr ) foreivls orntrey, ond

(t) Thz beirving 22 ar action under the provisiors of

-

Chiapter L (”**ﬂe:cina with Sectior 2159) o7 Title 3 o8 Part

3 nf the Code 57 Civil Proeedure not gffect the lassor's

risnt o bring o separate nefion to recover damages under

na dameges f#kall be racovered 1R the

k]

[

o
4
v

Szetiorn 1301,
stosequent sctiorn for arny detriment for which a claim
famopes was made and cetsrmined on the merius in the previous

{c) Whether or rot the [adgrent roferred to in Secticn

n

117Y of the Oxde =8 Civil Procedure declares the forfeiture of

after the lesgour svictis

the lzgses 1z limited to the remoedy that the lessor is provided

Comment .  Seetion 19%2 iz desi to clarify the relstionship

retween Sections 1951-29%1.8 and the caapter of the Jede of 2ivil

rocedure relating to actiuns o

and foreible detoiner.  Thoe zotion
Jivil Procedure chapber arce desizned Lo provide o summery methocd of

T rering possssgion of properiy.  Thogs aciicons may be usged by a

legsor vwhosz defaaliing lesgze reivees Lo vacate the propzrly after

<t

crminatior of the lezss, -




Subdivision (%) of Sectior 1952 provides thet vhe faot that s
-2ssor has recovered possession of the wropsrby ty osr lawfit

b prec_ads him frow bringing o geparate

zoetior oo rezover the damages o whick Mg is ontitled undzr

Sectiong 1951, 1951.2, 1G51.%, and 1951.5. Scre of the Incidertal
cen o whick the lzssor is srsitlez may ke racoversd in either

specifi=d ir Seeticns 1951, 105L1.2, 155.,6, =nd 1351.95., Under
Szcetior 1852, such dsmages may be recovsred in sither aciion, but

the Zessor is sntitli=d to »ut onz determinaticr of the merits of a

cloim for damages for arny parzicular detriment.

\c) daes not precluse the iessor from recovering

ootaining specific relief to enforce o covenarnt not to competz. IF

i

whs izase iz not ferminated. it cantirues in fores for nurpozss of

2 covenznt, cuch as a covenant not ©o copete.  However, whern the

oie hag evieted the lessse under the urlawful deteiner provisions,
he carrot proceed urnder ths vroviglons of Section 1G31.%: = lessor
carnot svict the termnt =nd reiuse to =iligete damages. In effect,

the lossor s nut to an zlection of Inoguch o case

- i
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Any lease gxezouvfted belore Janaary L, W27,

Any lezse executod o oor after Japusry 1, 1271,

if thne tocrmg of the iesse ware fixeld by a reasoe or othore
>

contract

exercuted belors January L, 2971,

to preclud: the apnlication
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L. Hetural resources sgraensnts

=0t for the expioration for wr the

natural rascurcss ls not a ifeass of real provsrty

maaning of Saoctions 1251 to 255202, irclusive.,

Cormznt.  Ar esgrecment for the exploration for or the removal
of ratursl resources, such as the sc-called ©li and ges iease, has
heern cherecterizad by the Catifornia Suprems (ouart as a wrofit s

prerdre in gross.  Ses Dabney v, Edwards, 5 Cal.24 1, 53 7,24 962

{1335}, Thase agrzements srs digtinguishable from ieasss gensrally.
The crdinary lasse conterplates the use and vressrvation of the
oags, while 2 natural rascurcss

agreement corzemplaotes the degtruction of the valuabls resources of

the preperty witk coprensatior for such destruction, Ses 3 Lindley,

Mines § 861 [3rd ed. 2514).

|'\"
A¥]

Secticns 1951-:952.2 are intended to desl with the ordinzary

tvroperty, act with agreemerts for the exploration for
or the removal i ratursl rescurces,  Accordingly, Bsction 1952,
nese sections to thelr inteondsd purpose.  OfF course, some
of tha rrincinlss sxpressed in these sections may be applicabhle fo
natural resources agresrerts. fecticr 1952.L does rot prohibit
application 2 such agreements of any of the vrinciples exuressed
ir this articie; it mersly providss that the statates foung here do

not reaguire such application.
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5 1952.6. Lease purchass agreencnts o puolic entitiss

1952.6, Where an sgreenment for s lease of real property
from or to any public entity or =ny nonprofit corperation
whas2e bitle or interest in the property 18 sublscet to
reversion to a pubiic entity would bhe made inva:id if any
provision of Ssetions 2551 to 195-.2, inclusive, weore applicable,
Fuch provision ghall rot be applisable Lo such o lesse. s used
in this section, "putlic entizy’ Includes the sinte, a couniy,
city and county, oity, disurict, tublic sutkority, putlic agency,

~ion.

el

cr any other political subdivicicrn er public corper

Jomment.  Sectisr 1552.6 ig included to prevert the appiication
P ooy provision of Sectiorns 1951 io 1952.2 to l=ase-purchass
agreemants by public ertitiss if such applicaticr would mekes ths

cgreemant invalid,
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lense termirated sxceeds lhe amoun. of rental los: tnat Lhe
lessee provas couid heve bzen or conld be reasonably avoided;
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fap-varipl-sr-chargas-equivaiesi-te-rensal-or-damagsa-Tow

revissd to zxclude reference to

k4

lezzeg of real properiy  becauss, insofar as thz sectiorn relasted to
rezl property, it has been supersedsd by Ssctions 1951-1552.6.

Thz secticn hac reen furthzsr arendad to conform substantlally

to Secticn 1951.2 znd lhe Cament to thal szotion should bLe referred

Slcn.

s}

to {or furitner discu
The rovisich also sliminatss the lmpllcatior that, unisss tThs

lease so provids:

recover damagas

lzgze by reascn of the Trsach tharen

case has so nield, and the csses invelvirg loases of resl troperty that

bl
have held that g lesgsor cannct lmmedistoly recover all of kis fuature
damages haves besn nased on Teudal real sropsrity concepts that are

irrelevani when perschnal property is involveo,  See Harvey, A Stuedy

to Determing Whether the Righte and Dutics Attendant Upon The

Tzreminsticn of & Lzcze Should Be Revisod, G4 Cal. L. 3ev. 11L1 (196A)
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SECTICHE IO BE ADDED To 2gDE O CIVIL FROCECUEE

dpen sbardergmens or termingt ion
real properiy

: 337.5. Where = of real Tropsrty 1z 1n writing,

no action shall bs brouwghi undszsr Civil Co

angd abandon-

more than four yzars zfter the weoach

mert of the provarbty, or 2ib=r the ferminaticr of the right of

ine lzecee fTo cossession of the proporty, walck

2y o1 the

n
oy)

{omment.  The four-yzar period provided in Secticn 337.5 %

corgistent with the normal status= of Limilations applicakls to

writizr contracts. 8Bee Ceods of Civil Procedure Sscoticon 357

Althaough the prior law wze not clear, 1t appsars that, 1t the leszsor

g brazack and ovi

gemazcn resuiling from the less

not ogocrus until tho oand of

of the reptaiz dle ander
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Under Civil Codz Seeticon 1951.7. =r oagorievasd lzsgor may ferminate
bhe lzsas and irmediatsiy sus for the damages resulting from the loss

o th: rentals <hot would heve acorutd under the lenges

1




33,7

[F2r)

wn
La)

3%.5%. Domages recoversbls uzon abandonmert or tarminalion of
oral leaze of real properior

339.5.  Wherc = leass of rezal wropsety s not in wriving,
no 2c%icn shalil be brought undzsy Cilwil Code Sezeticn 1951.7 mors
thza “wo years aftzr th2 breack of the lzas:z and gbandonment
of the properiv. or e7tzr the terminazicr of tho right of the

zasze o vosssasicn of the propsriy, whichover iz the

Comment . The lwo-yzar poriod provided in Sszevlon 332,05 is
consistens with ~hz normal statute of limitations applicszble o

sontracts non in writing . Sae Code of Civil Procedure 3eciion 339,

See alse thz Corment Lo Code of Civil Prozedures S2cetion 237.5.




