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Attached is another law review article critical of the decision of
tE? Callifornia Supreme Court interpreting Secticn 1224 cof the Evidence Code.
You will recall that the court held that the terms "liability, cbligatioen,
or duty” in Section 1224 do not include tort lisbilities of employees that
are imputed to their employers under the doctrine of respondeat superior.

The attached article contains an interesting suggestion and g possible
solution to the problem presented by the decision of the Supreme Court. The
author suggests that the section be amended to meke it clear that it applies
in vicarious liability cases and be further amended to provide that the

statement is not admissible if the judge finds that it was made under cir-

cumgtances such as to indicate its lack of trustworthiness. This is the

same approach taken in Evidence Code Section 1260 {statements concerning

declarant’s will) and Sectlon 1261 (statements of a decedent in an action
against his estate).

The case made by the author is stated as follows:

Requiring the judge to make a finding of lack of trustworthiness
before exciuding the hearsay evidence would preserve a general atti-
tude of admissibility that is desirable. If evidence of a certain
type, Buch as an employee's statement, is likely to be reliable, it
should be admitted. I it appears in the individual case that such
evidence is untrustworthy, then it can be excluded in thet instance.
Thia is preferable to excluding all evidence of a certain type be-
cause in same cases it might be untrustworthy.

See the author's recommendation on the last page of the attached article.

Respectfully submitted,

Johni H. DeMoully
Executive Secretary
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Markley v. Beagle: Rewntmg ' the New
Evidence Code

INTRODUCTIO 5
On January 1, 1967, the new California Evidence Code became ef.

fective. As early as June, 1967, the Supreme Coust of California had

n to interpret the new code. The first decision affected section
1224 of the Evidence Code. This section provides an exception to the
hearsay rule when the liability of the patty to the action is based on

" the Hability of the hearsay declarant.

Section 1224 reads:

1224, When the lability, abhgatwn or duty of 2 party to a
“civil action is based in whole or in part upon the liability, obliga-
tion, or duty of the declarant, or when the claim or right asserted
by 2 party to a civil action is barred or diminished by a breach of

aut Helt egmpped nutos mvoh'cd in accidents, the belts were not in wse at the thne
of the accident in 3,30 of the cases™
® Member, Second Yesr Class,
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duty by the declarant, evidence of a statement made by the declarant
is as admissible against the party as it woitld be if offered against
the declarant in an action involving that lizbility, chligation, duty,
or breach of duty, :

In the case of Markley v. Beagle? the ICalifornia Supreme Court
held that the terms “liability, obligation, or duty” in this section do
not include.tort liabilities of employees that are imputed to their em-
ployers under the doctrine of respondeat snperiot.

On first impression this bit of judicial editing of a recently enacted
statute seems to infringe upon the right of the Legislature to write its
own copy.” Nothing in the Janguage of the statute would exclude the
. ragslpon eat superior cases. On the contrary, since the words “liability,

obligation and duty” are commonly used in desceibing tort liabilities,®
the statute appears to apply specifically to the respondeat superior sit-
uation. The decision, therefore, raises some questions about the logi-
cal basis for the opinion and the desirability of such restriction.

MARKLEY V. BEAGLE

Markley was injured when a guard rail gave way and he fell from
& second floor mezzanine in a watchousclLuilding to the floor below,
Beagle, a contractor, had purchased certain equipment from the
owner of the building. About ten months prior to the accident, Beagle
had removed this equipment from the bbilding. The equipment in-

cluded storage bins built around the guard 12il on the mezzanine.

In his action against Beagle and the oﬁlmer of the building, Mark-
ley alleged that Beagle had created the dangerons condition of the
guard rai! in removing the bins, and that the owners negligently
failed to inspect the premises and to either correct the condition ot
watn Markley about it. Whether Beagle's employees had removed
ard seinstalled the guard rail to facilitate removal of the storage bins
was disputed at the trial, One of Beagld’s employees testified at the
trial that the guard rail had pot heen disturbed and the condition of
the railing had not been changed in any iway. '

Markley offered as evidence an cut oﬂ' coutt statement by a former

1. 66 Cal, 2d 951, 59 Cal. Rptr. 809, 429 P.2d 129 (1967).

2. For another instance of judicial editing of the Bvideace Code see Jacksom v,
Jacksen, 67 Adv. Cal. 241, 60 Cal. Rptr. 649, 430 P24 289 {1967).

3.- The word “lability,” 2s wsed in Code Civ. Froc. § 339, providing that an action
on contract, obligation, ot liability not founded jon an instrument in writing must
be bronght within two yeags, includes responsibility for torts. Lowe v. Ouzmun, 137

_Cal. 237, 258, 70 P. B7 (1%02). .

“The word ‘duty” is used throughout the Restatement of this Subject to deaots the
fact that the actor is requiced to conduct himself io.a particular manner , .. " RESTATE-
MENT {SECoND) oF Toris § 4 (1965). ! :

Ses gonerally Wonns AND Purasts, “Lishility—Tor"; "Obligation—Tors"; "Dty
In General” {1961).

-
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Beagle employee named Hood. Hood's statement had been obtained
in 2 tape recorded interview in response to questions by an investiga-
tor for the plaintiff. This interview took place about one year after
the accident (nearly two years after the work had been completed) at
a time when Hood was no longer enjployed by Beagle. Hood's state-
ment was somewhat vagse about just what was done, but indicated -
that the railing had been removed and reinstalled during the course
of the work. The statement did not, however, admit any negligence.

Beagle objected to the statement jy Hood, because it was hearsay.
The objection was overruled and the statement was allowed into evi-
dence 25 an admission, an exceptioP to the hearsay rule. The jury
found for the plaintiff against both Beagle and the building owner,
and for the building owner on hisjcross-complaint against Beagle.
Beagle, on appeal, claimed p:eﬁad‘_cial error in admitting Hood's
staternent into evidence. Markley argued that the hearsay was admis- -
sible nnder an exception to the hearsay rule provided by section 1851
of the California Code of Civil Procedure.

CCP 1851 provided, “And wherel the question in dispute between
the parties is the obligation or duty qf a third person, whatever would

be the evidence for or against such person is prima facie evidence be-
tween the parties.” The district court of appeal® found it was Hood's
duty to securely replace the railing, and Beagle, as Hood's employer,
was charged with Hood's breach of LEmt duty. The question in dispute
was whether Hood met his obligation or duty to make the railing
safe. Since Hood's statement would! be evidence against him, it was
admissible against Beagle. The district court, in accepting this analy-
sis of the upplication of section 1851, expressed a reservation: the
section had never been applied to respondeat superior cases charging
an en:gloye; with his employee's negligence. However, the court was
swayed by «n analysis of CCP 1851 thade in connection with the Cali-
fornia Lavr Revision Commission’s study of the Uniform Ruldes of
Evidence,® in which it was stated th#t respondeat superior cases came
within the la1guage of the section dnd the. principle of the cases ap-
_ plying the section. = :

. 'The supreme conrt reversed the décistons of the lower courts. Not-
ing that sectica 1851 had never been 2pplied to a respondeat superior
situation, the rourt was convinced “the failure of any case to consider
that possibilits . . . reflected a tacit understanding that section 1851
did not change the settled and apparently universally followed rule
that hearsay statements of an agent or employee . . . are not made ad-
’ ;‘. g‘cnm:#:vﬁ:fsl:;esjﬂ?:}i}gg “9 %fﬂ Re!ac.t:nﬁr Itzsgl.ifcm Ruler of Evi

deace (Art. VIIL, Hearsay Bridence), 6 Cal. Law REviioN Coss Rep., Appendix,
pp. 494-495 {1964). ’
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missible merely because they tend to prove negligence of the agent or
employee that may be imputed to the principal or employer under the
docitine of respordeat superior.”® When this decision was rendered,
section 1224 of the Evidence Code had become effective and section
1851 of the Code of Civil Procedure had been repealed. Since section
1224 is characterized as a restatement or recodification of section
1851," the court’s decision was also made applicable to section 1224.

‘THE Basts For THE Court's DECISION

The fact that no reported cases have dpplied section 1851 to re-
spondeaf superior cases indicated to the court the existence of 2 tacit
understanding. This tacit understanding, or lack of cases, is cited as
precedent for holding that section 1851 cannot be applied to respon-
deat superior cases. The use of a dearth of opinions as precedent is
not often encountered. One example of the use of such precedent is
found in an opinion by Justice Cardozo, where he stated, “Not lightly
vacated is the verdict of quiescent years.”® However, the sbsence of
decisions does make for a rather amorphous precedent; one that may
- easily be misinterpreted and therefore to He used only when its impli-
cations are clear. :

Since its enactment in 1873, only a few cases have considered the
effect of section 1851, The most frequent application of the section
has been to make the statement of a defaplting debtor admissible in
an action against his surety or guarantor.® It has also been applied to
allow an employee’s confession of zzlement into evidence
against the indemnity company because his embezzlement was the
foundation for the suit.® In another case of indemnity, an insured’s
admission that he had received summons in a sait for damages was
held admissible in an action to enforce a dfauntt judgment against the
declarant’s insurer.’* In the case of Ellsulorth v, Bradford} section
1851 was applied to admit a judgment against a corporation in an ac-
tion to recover fror the shareholders whqg were, by statute, primarily
lisble for the corporation’s debts. And inl Ingram v. Bob [affe Co.
132. M;ﬁ:‘qu v. Beagle, 66 Cal. 2d 951, 959, 59 Cal. Rptr. 809, 814, 420 P.2d 125,

7. 90 Woss, 59 cat. Bptr. at 813, 429 P.2d at 133,

8. Coler v. Corn Exchange Bank, 250 WY, 1385, 137, 164 N.B. 882, 884 (1928);
glomf with approval, California Motor Fxpress v, State Board of Equilization, 135

App. 2d 237, 240, 253 P.2d 1063, 1065 (1555).
9. Mzhoney v. Founder's Ins, Co., 190 Cal App. 2d 430, 12 Cal Rper, 114 (1961);

Standard Oil Co. v. Houser, 101 Cel. App. 2d 480, 225 P.2d 53% (1950); Butie
Cdunty v. Morgan, 76 Cal. 1, 18 P, 113 (1888}. .
51?. gPig,}gly Wigzgly Yuma Co. v. New Yaork Indedn. Co., 116 Cal. App. 341, 3 P.2d
1 1931). ;
( ;;ajl.lngl:y v. Zurich Gen. Accident & Lish. Ind. Co., 219 Cal. 101, 23 P.2d 418
1 . :
12, 186 Cal. 315, 199 P. 335 {1921). :
13. 139 Cal App.ad 193, 253 P.2d 132 (1936},
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an admission by the owner of an automobile was admitted as evi-
dence against the former owner who had not complied with registra-
tion statutes and was therefore stifl primarily liable by statute as the
registered ownet. : :

In each of these cases, the statement of a third party was admitted

agaiost the defendant who was liable because of some particular re-
lationship to the declarant. In most cases the liability of the defen-
dant was secondary, as in the princigal-surety and priocipal-guarantor
selationship. But in the Ellsworth and Jaffe cases the defendant was,
by statute, primarily liable; just as ah employer is primarily liable for
the negligence of an employee undér the doctrine of respondeat su-
perior. ‘ '
- The supreme court acknowledges that the hearsay exceptions rep-
resented by the cases applying CCP 1851 are an extension of substan-
tive law theories into the rules of ejidence.?* Where the substantive
law provides for vicatious liability fpr the acts of another person, the
rules of evidence provide for admissibility of hearsay statements of
that other person. These statementd are referred to as vicarious ad-
missions. The court quotes Wigmore:

"So far as one person is privy in obligation with another, ie. is
Hable to be affected in his obligation under the substantive law by
the acts of the other, there is equal reason for receiving against
him such admissions of the otherias furnish evidence of the act
which charpes them t:glus,l! ."* He points out that “the 2dmissions of
a person having virtually the same intetests . . . and the motive and
means for obtaining knowledge will in general be likely to be
egua]lff worthy of consideration” ps the admissions of the party
tmself. 16 : '

‘The sespondeat superior case seems to fit nicely into this principle.

The coutt excludes the respondeat sapetior cases on the grounds
that there is no basis for an assumption of reliability that would jus-
tify disi:ren_sing'with the oath and cfoss-examination unless the state-
ment aiso qualifies as a declaration against interest, 2 spontancous
statemnent, or a statement imade withjn fhe scope of the employment.*®
While this conclusion mar be warrdnted by the facts of the Markley
case, it is questionable as a generalization. McCormick has noted:

The agent {employee] is well infofmed about acts in the course of
the business, his staternenis offered|against the employer are nomm-
ally against the employer's interest,|and while the employment con-

T
zédi g!;_rrl)dejr v, Beagle, 66 Cal. 2d 951, 960, 59 Cal. Rptr. 809, 815, 429 P.2d 129,
135 (1967). . .
15. I4. =t 560, 59 Cal. Rpir. at 815, 429 P.2d =t 135, guoling from 4 WicMoRE,
Bvipenes § 1077 {3d ed 1940). : X
16, Id, at 960, 59 Cal. Rptr. ot 815, 420 B.2d at 135,
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tinues, the employee is not likely to miake mxh.shtmmts unless
they are true 17 : '

These is, then, some basis for presuming reliability, at least fos those
still employed. |

In those cases where the employee is authorized to speak for his
employer, i.e., making the statement is within the scope of his em-
ployment, the statement is allowed as an admission.*® Further, the au-
thotity to make the statement may bel implied if the employee is
highly. placed in the principal's organization.’® Is this an exception
based on reliability? A high ranking employee may be more cautious
about making statements damaging to his employer but there is little
season to believe that he will be inherently more trustworthy 2bout
the matter, 1 :

Howevet, accepting the court’s prenjise that an employee’s state-
ments ray not be reliable does not justify exclusion of these state-
ments from the principle of vicatious admissions. This same criticism
has beén,made of all hearsay exceptions for vicarious admissions:
they are not based on any inherent elebnmt of reliability. Professor
Motgan pointed out, in his article “T'he Rationale of Vicarions Ad-
missions,”* that the hearsay exceptions for vicarious admissions are
dependent on substantive rules determhining privity and not on a
sound basis for admission of evidence| e.g., that the statement has
some basis for being considered trustworthy, Wigmore, in the exce
quoted by the coutt, refers to the statements of a person privy in obli-
gation as equally worthy of consideration as the admissions of the
party himself.** But the exception for the admissions of a party is ot
based on reliability. It is based on the idea that 2 party should not be.
heard to object to his own declacations.?®

Statements made out of court by perons not testifying at the trial
are admitted under several exceptions tp the hearsay rule. The differ-
ence in the besis of these exceptions is IEade clearer by dividing them
into two groups. The basis for the first group of exceptions is that the
statement was made under circumstances indicating trustworthiness.
In this group are declarations against interest,®® spontanecus state-
ments,* contemporanecus statements|®® and dying declarations.®®

17, McCorMick, HANDEOOK OF THE Law OF EvipEwcs § 244 (1954).

18. Car. Eviv. Conk § 1222 {West 1966),

15. Id., Officizl Comment, ;

20, 42 Harv. L. REv. 461 (1925} '

21. 4 Wiemong, Evipencs § 1077 (3d ed. 1949).

22. Morgsn, Admissions 15 un Exception 1o ihe Hearssy Rule, 30 Yarg LJ, 355
(1921); woted with approval, McCorMick, Hﬂmm«ox oF ThE Law of EvinENCE
§ 239 (1954). See alio CaL. Bvio. Cotr § 1220 Oficial Commens (West 1956).,

23, CarL Evin, Cope § 1230 (West 1966).

24, Id. § 1240, .

25. 14, § 1241,

26 12§ 1242,
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The basis for the second group of exceptions is the privity between
the declarant and the party against whom the statement is offered. In
this group of exceptions are: statements by a person authorized by
the party to make a statemment for him,* statements of a co-conspir-
ator,”® statements of a predecessor in interest in real property,® and
statements of a declarant whoese ligbility or breach of duty is in
issue® The privity of interest which gives rise to the exceptions in
this second group often, but not negessarily, involves circamstances
which also indicate reliability; for instance, the statement will often
also be against the interest of the declarant. -

The presence, in some cases, of this overlap between the two types
of exceptions tends to cloud the distinction between them. But if the
hearsay statement is against interest| or is admissible nnder any of
the other exceptions based on reliability, it is riot necessary to invoke
the exceptions in the second group based on privity. On the other
hand, a statement by a declarant w&use relationship to a party fits

one of the exceptions based on privity is admissible against the party
as a vicarious admission of the party without any test of reliability.
The relationship creating the privity does not necessarily provide a
basis for assumption of trustworthiriess; a statement self-serving or
apparently exculpatory when made would still be admissible under
these exceptions.®

The exceptions for admissiops of & party and for vicarious admis-
sions are found in article 1 of chapter 2 of the California Evidence
Code. The first exception is for admissions offered against a declarant
who is a party to the action’® A statement adopted by a party is ad-
missible against the party under the second exception™ The third
exception provides for admission of statements if the declarant was
authorized by the party to make a statement for him3* These state-
ments are admissible ucder the same conditions as if made by the
party himself 2 The authority to malll:e the statement may be implied
and is determined under the substantive law of agency* The fourth
exception, . for ‘the statements of a co-conspirator,” is a specific ex-
ample of an authorized admission®® The statement is admitted be-
cause it is.an act of the conspiracy for which the party, as a co-con-

27. 14, § 1222. ?

28. 14, § 1223. !

29. Id. § 1225.

30. 14, § 1224, i

31. Wkne, CaurorNia Evipence § 498 (19661,

32, Cat. Evip. Cope § 1220 {West 1966)."

33 12 § 1221, ;

3d 14§ 1222,
33. Id. § 1222 Offcial Commens.
36, Id

37. Id, § 122, ‘
38. Jd. § 1223 Oficial Commeny.
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spirator, is legally responsible. Section 1224 is the fifth exception in
this series: the statement of a declarant whose liability or breach of
duty is in issue is as admissible against a party as it would be against
the declarant. Statements by a declazant whose defauit is in issue
in an action against his surety, and statemesits of a declarant whose
embezzlement is in issue in an action against his endemnitor are
within the exception provided by this section. The logical extension
of the principle developed in the preceding: exceptions for vicarious
admissions would include as well the statement of an employee
whose negligence is in issue in 2n action against his employer.

Since reliability is not necessarily the basis for the exceptions for
vicarious admissions, the lack of a basis for assamption of reliability
is not a distinguishing factor that would exclude respondeat superior
cases from the principle expressed in other jexceptions for vicarious
admissions, In each of these exceptions the statement of the declarant
is admitted against the party because the party is, under the substan-
tive law, in privity with the declarant. Nor is there a distinguishing
factor in the relationship of employee to employer that would ex-
clude respondeat superior cases from the principle of the cases de-
cided under section 1851. In each case, the reliability of the party is
based on the Yiability of the declarant. '

But, even assuming that the supreme coust’s analysis of the scope
of section 1851 is correct, there is the question whether this decision
mast also apply to section 1224, The Markley case was brought to
trial before the Evidence Code became effective, and was governed
by the prior law. The court's ruling as to section 1224 would there-
fore be dicta except for the assertion that] this section recodifies
section 185). The official comment to section 1224 refers to this
section as a restatement of section 1851; and, together with section
1302, a recodification of the cases applying section 1851, The com-
ment includes a reference to a research study of the Uriform Rules.
of Evidence prepared by Professor Chadbourn of the School of Law,
University of California at Los Angeles, | '

The California. Assembly®™® and Senate Judiciary Committees,*
in reports to the respective houses of the Legislature, approved the
comments to the Bvidence Code as indicative of the Committees’
intent in approving the adoption of the codd. The official comment
reference to section 1224 as a “restatement” of section 1851 would
seem to settle the matier; except for the reference to the research
study. -

The Evidence Code, as enacted, is based on the recommendations

39. Cal, AsseMmBly JOURNAL {April &, 1963).
40, Car. SENATE Journar (Aped 2, 1965).
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-of the California Law Revisions Commnission, The research study by

Professor Chadbourn was made at the request of the Law Revision
Coramission and was published in 1962 with the Commission’s pte-

liminary report and again in 1964 with the Commission’s rec-

ommendations. Although the rescarch study does not purport to
tepresent the official views of the Commission or its members, it
is this study to which reference is made in the official comment to
section 1224, Within the pages cited in the comment, Professor
Chadbourn analyzed section 1851 4nd the cases applying it as
follows:

Although it is difficult to discover # distingmishing principle, for
some reason Section 1851 has never cited nor discussed in any
of the cases dealing with the liability of an employer under the
doctrine of respondeat superior. It would appear that a respondeat
superior case would fail within both the language of Section 1851
and the principle upheld in the Ingram and Ellsworth cases 4

The research study was available to the Legislature two years
before section 1224 was enacted. If any legislative intent is to be
presumied here, it would be that the Legislature was restating section
1851 according to the interpretation |that was before them, and to
which the official comment makes reference. That interpretation was
that a respondeat superior case would fall within the language of
section 1851 and the principle upheld in the cases.

CDNCLUSI{TDN

The court could easily, and perhaps more logically, have found
that, based on the language cofP section 1224, the statements of an
employee are adraissible against his employer in an action against
the employer und:r the doctrine of 'reﬁndeat superior. In many
cases, the statem :r:t of an employee is| admissible under other excep-
tions of the Evi ience Code, e.g., declarations against interest, spon-

. taneous statements, and authorized admissions. But in those cases

where the emplcyee’s admission does not fit any other exception to
the hearsay. rule the court was justifiably concerned about the reli-
ability of the emy.loyes’s statements, Even so, the decision is unneces-
sarily restrictiv.:. ‘

This restrictiv : nature of the decision reflects the continued resis-
tance of the ber to auy relaxation of the hearsay rule, Lawyers long
ago developed a coaditioned reflex to hearsay and automatically
rejected it without consideration of its| possible evidentiary value. As
2 result, the jury m v be denied accesy to evidence with some proba-

£, Tenative Ricom: wrdations and & Siwdy Relaing to she Uniforms Ruler of

Appendix,

Etidence (Art. VIL. He gy Evidence), & CaL. Law REvision CoM. Rep,,
pp- 494-495 {1904}, :
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tive value while less reliable evidence is admitted. Hearsay evidence
is, after ali, only evidence which the jury weighs with all other
evidence,

Relaxation of the hearsay rule has not kept pace with the increas-
ing sophistication of the modern jury. Cdald not the jury propesly
evaluate the seliability of a statement if given ali the circumstances
under which the statement was made, and with the knowledge that
it has not been tested by cross-examination? If a jury can be expected
to absorb' and understand the approved jury instructions regarding
evidence,® negligence,** or reasonable doybt*s they can be trusted
to reasonably evaluate relevant hearsay evidence if it is not highly
prejudicial. o '

Three noted commentators on the lsm‘f of evidence, Wigmore,
Morgan, and McCormick, have urged relaxation of the hearsay rule,
Wigmore states that “The Hearsay rule stands in dire need of, not
stopping its violation, but of a vast deal of . . . elastic relaxation.”

He asks, “Would it be more sensible, instead of curtly excluding the
statement made by a person who presumably knows something, to
let in the statement and then bring him into court, if desired, for
testing the value of that statement?”” He characterized the hearsay
rule as "an objection much overdone in olir court practice [which]
could readily be met, either by an elastic relaxation or by a more

. practical way of enforcement.”* Morgan would expand the excep-

tion for declarations against interest and dispense with the require-
ment that the declarant be unavailable. Then the exceptions based
on privity of interest could be eliminated and all exceptions for
statements of third partics made dependent on some element indi-

42, Regarding juries g:neraily, see KALVEL & Zmisnt, THE AMERICAN Juny {1965).

43, "Evideore may gither direct or crcomstantisl, It is direct evidence if it
proves a fact, without an inference, and whic: in itself, if true, conclusively establishes
that Tact. It is circumstantia! cvidence if it proves a fact from which aa inference of
the existence of another fact may be deawn, | :

“An inference is a deduction of fact that may deiully and ressonably be drawn
from another fact or group of facts established by theevidence.

“The law makes o distinction betweer: direct ahd circumstantial evidence a8 to
degree of proof required; each is accepted as a methgd of proof and each is respected
for s;:tch emp‘gf{fi“g fo.l)'ce as it may carry.” 1 CaL. Jum Tast, Civ, Mo, 22 (4th ed
1956, 1967 st part). i

44. “Negligence is the doing of an act which 2 peasonabiy t parson would
oot do, ar the feilure to do something which a reasonably p person would do,
actuated I}y those coasiderations which ordinarily regulate the conduct of human affaizs,
It ia the failure to nse ordinary care in the management of ont's propstty or person.”
1 Cax, Jur InsT. Crv. No. 101 {4th ed. 1956, 1967 |pockst part).

45. “Reasonable doubt is defined as follows: It s Dot a mere possible doubt, because
everything relating to human affairs. snd depending on morel evidence, is open 10
some possible or imagiaaty doubt. It is thet state of the case which, after the entire
comparison and consideration of all the evidence, leaves the minds of the jurors in that

ition that they cannot say they feel an abiding conviction, to 2 moral certainty, of
the truih of the chargse” Car, Jur, st Cram No. 21 {Rev. ed. 1938).
46. 4 Wismore, EvipEnce § 16808 (3d od. 1940},
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cating reliability.® McCormick agrees that there is a need for
widening the exceptions. He states that “the failure of the courts to
adjust the rules of admissibility more flexibly and realistically to
. .-« variations in the reliability of hearsay . . . constitutes one of
the pressing needs for liberalization of the evidence law.™*

It would have been preferable for the court to allow the admission
of employees® statements in respondeat superior cases under-section
1224 -and leave the trial judge the discretion to exclude any admis-
sions made under circumstances that indicate lack of trustworthiness.
In this way, the hearsay rule could have been relaxed and at the
same time a more pniform criterion for 2llowing exceptions to the
hearsay rule could have been established.

Unrelisble hearsay could be excluded by holding that reliability
is implicit in all exceptions to the hearsay rule and therefore, if the
judge finds that the statement was made nnder circurostances such
as to indicate its lack of trustworthiness, it is not admissible. This is
the same judicial discretion allowed in section 1260 of the Evidence
Code in regard to statements concerning a declarant’s will, and in
sectiory. 1261 for statements of a decedent in an action against his
estate. In addition, the judge now has lthe authority under section 352
of the Evidence Code to exclude evidence if its probative value is
substantially ontweighed by the prohability that its admission will
create substantial danger of undue préjudice, of confusing the issues,
or of misleading the jury. '

Requiring the judge to make a finding of lack of trustworthiness
before excluding the hearsay evidence would preserve a general atti-
tude of admissibility that is desirable. If evidence of 2 certain type,
such as an employee’s statement, is likely to be reliable, it should
be admitted. If it appears in the individual case that such evidence
is untrustworthy, then it can be excluded in that instance. This is
preferable to excluding all evidence of a certain type because in
. Some cases it might be untrustworthy.

As applied in the Markley case, the discretion to exclude untrust-
worthy evidence wourld have allowed the exclusion of Hood’s state-
ment. The statement was niade a year and ten months after-comple-
tion of the work and Markley was no longer employed by Beagle.
The statement was vague and ‘was made in response to leading ques-
ticns from the plaintiff's investigator. The parties to the action had
taken Hood’s deposition at a vime subsequent to the interview when

( 47. }Mm-gan, The Rationale of Vikarions Admissions, 42 Hawv. L. Rev. 461, 480
1920},

48, McConumick, HANDBOOK OF THE Law oF Evioence § 224 £1954).




1248} NOTES 221

all parties wete present and had an opportunity to cross-examine,
but ncither side chose t¢ introduce this deposition. These circum-
stances, when combined, would justify a finding that Hood's state-
ment was not reliable and not neaded as evidence and therefore
not admissible. Even withia the present provisions of the Evidence
Code, these circumstances would justify the exercise of judicial dis-
cretion to exclude the evidence under section 352,

RECOMMENDATION

The purpose of the Evidence Code was to clarify and revise, where
recommended, the California law of evidence. Section 1224 does
neithet after the supreme court decision, Whether or not statements
by employees shiould be admitted as evidence against their employer
on the basis of respondeat superior is a %}Iicy decision that should
be made and clearly expressed by the Legislature. Whatever the
legislative decision, it is desirable to have statates that mean what
they say. The Legislature should re-enact section 1224 in words that
clearly indicate its application to responcleat superior cases. If con-
sidered necessary, the section could contain a provision zllowing the
court 1o exclude evidence where the circhmstances indicate lack of
trustworthiness. In the alternative, if the Legislature agrees with the
decision of the supreme court, amendment should be made to section
1224 so that its limit d application is apparent in the langnage of
the statute itself, !

| William R. Potter®

* Membes, Second Year Ciass,




