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# 52 6/26/68

Memorandum 68=-66
Subject: Study 52 - Sovereign Immunity (Collateral Source Rule)

The attached memorandum indicates the many problems that must be
taken into account in any attempt to specify by statute the extent to
which the so-called "collsteral source rule” applies to an action against
a public entity. We believe that the memorandum clearly demonstrates
that there is a great deal of uncertainty in existing California law
and that the enactment of legislation to clarify the law would be de=-
sirable,

If the Commission concurs in the staff's conclusion,
the staff will attempt to persuade a law review that this subject is an
appropriate cne for law review analysis. Hopefully, we can obtaln the
necessary background study by this means if it sppears likely that the
Camigsion will be making a recommendstion on the subject. If we cannot
persuade s law review to write a student note on the subject, we will
submit a recomendation at a future meeting as to whether we should pre-
pare a staff study on this problem or should retain a research consultant
to make the background study.

Please read the attached memorandum pricr to the meeting. We do
not plan to discuss it at the meeting. The only decision toc be made at
the meeting is whether the Commission concludes that the matter is oné
on which legislation appears to be needed to clarify the law.

Respectfully submitted,

Jobn H. DeMoully
Executive Secretary




MEMORANDUM AV COLLATERAL BOURCE RULE A8
APFLIED TO PUBLIC ERTITIES

BACKOROUND

Under the sovoalled "collaterasl seurce rule,” csmpensation rsceived
by & plaintiff frem a source wholly indspendent of the defendante
wrongdoer does not reduce the damages recoverable from the wrongdosr,
The rule haa besn gtated as follows:

Where g person suffers personal injury er preperty damage by

reason of the wrongful act of another, an action against the

wrongdosr for the damages suffered 1s not precluded nor is

the amount of the damsges reduced by the receipt by him of
payzert for his loss fram & source wholly independsnt of the

wrongdoer. [Anheuser-Busch v. 8tarley, 28 Cal.2d 347, 349,

170 P.24 hhaL(l_g'IGm‘_‘—x
The rule is gensrally spplicsble only in tort cases altheugh the
Supreme Court recently indicated that the rule might be spplicable
in a contract case if the breach has 2 tortious sspsct. Sglinas v,
Souza & McCue Constr. Co., 66 Cal.2d 217, 57 Cal. Rptr. 337, 424 P.24
921 (1967){dicta).

The rule is based on the premise that the defendant should net

escgpe from liability, ner should his liability be diminished, by -
reason of special benefits which the plalntiff ebtains through the
kindness of others or his own past forealght or sfforts. Thus, the
defendant is required to pay the full amount of damages even though
the plaintiff has received items such as disebility payments from an
insurance campany, wages from his employer, or pension payments from
a public agency. The ruls is clearly applicable whera the plaintiff
has bargained for the benefii, as in hespitalizatien insurance and
continued wage bensfits, However, gratuities receive a varied treat-

ment. California law iz unclear on the prcblem, In some states,
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gratuities are the only source that is considered collateral. Maxwell,

The Collateral Source Rule in the Americen Law of Damages, 46 Minn. L.
Rev. 669 (1962). See also Fleming, The Collateral Source Rule and Al

location in Tort Lew, 54 Cal. L. Rev. 1478 (1966); Note, Unresson in

the Law of Damages: The Collateral Source Rule, 77 Harv., L. Rev. T4l

(1964). In other states, gratuities are excluded from the collateral
source rule. Thus, it has been held that a husband ie precluvded from
recovering for nuraing care because his wife, a reglstered nurse, gra=-

tuitously cared for him., Maxwell, The Collateral Source Rule in the

American Law of Damages, Y6 Minn, L. Rev. 669 (1962). 1In ancther de-

clsion, a docter who was gratuitously trested by sncther doctor as a
matter of professlonal courtesy was not allowed to recover reascnable
medical expenses even though he contended that he might be forced to

render gimilar services in the future, Coyne v. Campbell, 11 N,¥.2d

372, 183 N.E.2d 891, 230 N.Y.8.2d 1 (1962). BSee discussion in [1963]
Annual Survey of American Law 273, 373.

In Sallnas v. Souza & McCue Constr, Co., supra, it was held that

the collatersl source rule dces not apply in California to an action
agalnst a public agency. Souza & McCue Company won the contract for
the construction of a Salinas smwer line. Armco was a supplier of
equipment to Souza. BSalinas sued Souza for breach of contract. Souza
cross-carplained against the city for damsges for breach of warranty
of site conditions and against Armco for supplying defective equipment
and on an indemnity agreement. BSouza and Armco reached a campromise
agreement during the trial. Souza was awarded substantial demages

and the city sppealed, contending that evidence of the settlement be-~

tween Armco and Souza should have been admitted for the purpose of
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deducting the amount of the settlement from the dsmages awarded agalnat
the elty. B8ouza contended that its clalm sgainst the eity was besed on
frauwd, whereas that against Armco was based on the liability of a sup-
plier and indemnitor. Therefore, argued Souza, the differsnt wrongs
and theories of recowery made the collateral source rule spplicable.

In reversing the judgment on the 1ssue of damages, the fourt first
observed that the city's liability for breach of warranty of site con~
ditions was contractual but that the collateral source rule might apply
bacause the breach was a tortious cne. No determinatioen of that lssue
was made becguse the collateral source rule was held Inapplicable in an
action ageinst a public entity. The court ressoned that sines the col-
lateral source rule is punitive in 1ts effect--beacause it makes a wrong-
doar pay damages for an injury that may already have been compensated
in whole or in part-~application of the rule in this case would be to
allow punitive demages against the city. Punitive damages are not re-
coverable agalnst a public entity under the California Tort Claims Act
of 1963, ostensibly because the puhishment would fall on innocent tax~-
payers. Az stated by the court:

A8 we cshnot impose on a city any measure of direct damages

which are punitive in nature, it necessarily follows that we

are foreclosed from doing it by an indirect and collsteral
route, [66 Cal.2d at 228,]

DISCUSSICON OF SPECIFIC PROBLEMS

The following material indicates the major policy questions and
the problems involved in an attempt to generalize the Souza dscisicen
and provide g general statutory provision precluding the application of
the collateral source rule against a public agency. Following the dis-
cussion of the problem areas is an example indicating the complexities

invoived in drafting s comprehsnsive atatute desling with the problem.

=3m




()

What collateral sources should be included_ in or exeluded from the

camputation of damages?

There are many sources of collateral benefits that might come to
2 particulaer claiment. The policy involved in determining whether or
rot g particular type of benefit should be either included or exeluded
in the computation of dsmages is discussged below.

Insurance, The types of insurance that usually are lanvolved are
(1) fire or property insurance, (2) disability insurance {ineluding

income protection and medicsl insurance), and (3) life insurance.

1. Fiz_'e or property insurance, The proceeds received from fire
or property insurance clearly should be deducted from the final judg-
ment. Most states already hold that the collaterasl source rule does
not apply to fire and property damage policies; the tortfeasor may
prove the existence of a subrogee in mitigation of damages., Vanee,
Insurance 786-788 {34 ed. 1951).

2, Dissbility insurance. There are several different types of

policies that can be involved in this category. First, a ailsability
policy may provide for the psyment of hospital and medical expenses.
Such benefits clearly should be deductible from any judgment including
medical expenses. To provide otherwise would allow the claimant to
recover more than is necessary to compensate him for his injurles,

Second, the policy may provide for income protection or disability
payments to be made the claimant while he is not able to work. Since
such payments take the place of wages, the claimant should be reguired
to0 deduct such sums from his recovery for loes of wages.

Third, the pelicy may provide for a lump sum payment for the spe-
cific loss of a particular body part, such as a leg or foot. Such a
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provision is often included as an alternative to periodic payments. 15
Couch, Ingurance § 53.9 at 29 (2d ed. 1966). The benefits provided in

8 loss schedule are calculated to be the asversge amount which would be
payable under a loss-of-time benefit for the same injury. McCshon, Acci-
dent and Sickness Insurance 32 (1954). Both dismenberment benefits and .
the opticonel or elective schedule are g projection of the inocme replacement
idea but contain the added feature that the insured may elect to receive
lump sum payment rather than pericdic payments over the term of hils dis-
sbility. Id. Since the benefits are income protection oriented, the
lump sum recovered should be deducted frem the amount recovered for
future earnings. If the claimant is not actually disabled but still can
recover under the policy--as, for exasmple, where a writer loses both feet
but still has the ability to work-~it would seem that the lump sum recov=-
ered should be applied agalnst any other damages recovered because the
loss of the limbs will be taken into account by the jury in its verdiet
for pein and suffering and the inability of the claimant to perform

taske other than his vocation.

3. Life insurance. It dces not seem that life insurance should be

taken into account in an sction involving wrongful death, Although the
insurance benefits are paid because of the death of the claimant, they
are not "coampensation” "for his death in the same sense that medical bene-
fits and dissbility payments compensate for injury. Rather than being
sums received because of medical expenses or loss of income to the in=-
jured party, they are benefits received by others that the deceased has
paid for during his lifetime 4o protect their future., The Ccmmission
should realize that a strong argument can be mede for deducting life
ingurance on the theory that the deceased has meant the payments to con-
stitute s replacement of his wages and other income to support his family

cn his degth.
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Included within the category of life insurance are other benefits,
such as mortgage protection and burial insurance. Mortgage protection
insurance benefits should not be deducted from the wrongful death re-
covery. That is a specific type of insurance meant to provide a home
for the wife and children of a decedent and in no way relates te the
compensationlreceived by the wife for wrongful death.

Burlal insurance, on the other hand, prcbebly ocught to be deducted
if the funeral and burial expenses are included in the Judgment. How=-
ever, since such expenses are often minimal compared to the siZe of the
Judgment and because introduction of evidence of life insurance con=-
taining a burial expense clause would be highly prejudicial to the
Plaintiff, the staff feels that the evidence of such coverage should
not be allowed into evidence unless those provisions are severable from
the policy of life insurance.

Prepald health plans, A prepaid health plan differs from insurance

in that the bveneficlary pays for his future medical care at the begin-
ning of the insurance period rather than .submitting sz claim after the
care has been required. A clalmant should not be able to recover for
the medical treatment that he has not paid for under suchk s plian; the
claimant should not be allowed to recover for reascnable costs of medi-
cal care if he has such a health plan. However, the claimant should
be entitled to recover the cost of the plan for the lmmediate period
under which he is insured as well as any expenses actually incurred, The
difference between this case and medlcsl or dissbllity insurance is s
matter of semantics. Here the claimant has actualiy paid for his medi-
cal care for a specified period; in the insurance case, he has not paid

for his medical treatment but for insurance to help defray the cost of
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medical care if it is needed. It also must be noted that prepaid health
Plans often require the member to pay for the treatment 1f damages for
the injury are recovered. See Purcell v. Goldberg, 34 Cal. App.2d 3hb,
93 P.2d 578 (1939).

Accumulsted sick leave or vacation time. When a claiment has con-

tinued to recelve his salary during his disability because of accumulated
sick leave or accumulated vacation time, it should not be deducted fram
the overall recovery. The wages do not represent a net benefit to the
plaintiff, for he is being forced to diminish sick leave and vacation
time which he would otherwise be entitled to. This is especially true

if the claimant could collect salary at the end of the year or at the
time of the termination of hls employment for the accumulateci time.

Pension plans through employer. A pension is meant to provide a

continuation of Income when a peraon 1s no longer consldered able to
work or when a person has fulfilled his cbligation to his employer. If
the claimant 18 totally disabled by the negligence of the entity and his
pension starts earlier than it normally would have started, it would seem
that the amount he recelives under the plan sghould be deducted from his
ultimate recovery. However, the fact that the claimant has paid a sub-
stantial portion of the price of the pensicn means that the payments do
not represent a net benefit to him., Therefore, pension plan benefits
should not be deducted or should cnly be deducted to the extent that the
¢laiment has not contributed to the plan. Otherwise, the claimant would
be forced to compensste himself for his injury.

Scclal security benefits, IT the claimant was fully disabled by

the occurrence, his social security benefits will start prematurely. In

thia situstion, the claimsnt has contributed to the income from hie wages
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prior to the injury. As iIn the case of the pension, the benefits should
not be deducted except to the extent that the claimant did not contribute
to the plan,

Workmen's compensaticn, If the claimant was injured while on the

job==aa, for example, where g truck driver iz injured in a collision
negligently caused by a public employee in the course of his employmente-
he will be entitled to workmen's compensation benefits. The amount of
this compensation should be deducted from his ultimate recovery. Thia

is especially Important since the employer or his insurer will have a
right to recover the cost of the workmen's compensation from the tort-
feasor under Labor Code Sections 3850-3864 and Insurance Code Section
11662 as the subrogee of the employee.

Disability compensation under unemployment laws. Under certain

conditions, a claimant may receive disability benefits under the Californis

Unemployment Insurance Code. These benefits are meant "to campensate in
part for the wage loss sustained by individuals ..unemployed because of
glckness or Injury and to reduce to s minimum the suffering caused by
unemployment resulting therefrom." Unemp. Ins. Code § 2601. Therefore,
it appears that any such benefits should be deducted from the ultimste
recovery ageinat the tortfeasor. However, as with pension plans and
social zecurity, the beneficiary has pald into the fund. It would there-
fore appear that only the amount not representing his contribvution should
be deducted.

Death benefits. Disability Insurance, pensiocn plans, and other

sources often supply death benefits to the survivors. In such a case,
the benefits are meant to supply an Income to the surviving family to

partially replace the injured party's salary. In these cases, the
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decedent has contributed to the plan and it would seem that there should
be no deduction. This conclusion is supported by Assembly Bill No. 1452
vhich would permit survivors of a state employee to retaln both wrongful
death recovery and Public Employees' Retirement System survivor benefits
despite the subrogation provisions in Government Code Sections 21380 to
21k55.

Debt forgiveness. If a debt or future payment which is or will

become payable by the plaintiff is forgiven because of the injury or
damage suffered, that should be deducted fram his net recovery. The
most common occurrence of thils would be the walver of premiuvms on s
1ife insurance policy with disebility provisions when the claimant is
rendered totally dissbled, Where a walver of premiums occurs, the in-
Jured party is receiving a direct benefit from the injury which ought
to be deducted.

Income tax gavings. The present practice in the United States 1s

to ignore income tax savings in assessing damages even though the damages

will not be taxable. See Note, Unreason in the Law of Damages: The

Collateral Source Rule, 77 Harv. L. Rev. 74l (1564}, The British House

of Lords has reached the opposite regult. British Transp. Comm'n v,

Gourly, [1956] A.C. 185 {1955). If the plaintiff's income tax liability
will be lowered because of the lump sum judgment for future earnings,
that should be taken into account even though the coamputation is diffi-
cult, Otherwise, the award more than ccmpensstes him for his lost
future wages.

Gratuities. Gratuities came up in at least four different contexts.
First, a public charity may render services to the claimant gratuitously.

In this case, the Restatement of Torts, Section 924, camment f (1933),




suggeéts that the damages should be reduced. The courts in most

states have not accepted this suggested exception to the collateral

source rule. BSee Note, Unreason in the law of Damages: The Collateral

Source Rule, 77 Harv. L. Rev. 74l (1964}. However, for our purposes,
it would seem that the claimant should not recover a windfall against
a public entity for any services rendered it gratultously by a
charitable organization.

Second, services may be rendered gratuitously,by the member of
an assoclation of which the claimant is a member. In Coyne v.
Campbell, 11 N.Y.2d 372, 183 N.E.2d 891, 230 N.Y.S5.2d 1 (1962), a
doctor was injured and & member of his medical association rendered
medical seXvices to him gratuitously. The New York court held that
the doctor could not recover for the remsonable cost of the treatment
even though he might be required to render a similar service in the
future. This rule would seem to be applicable to cur situation, and
no recovery should bhe allowed.

Third, one spouse may render gratuitous services to an ilnjured
spouse. In this situation, there probably should be no deductiom.
The typical case is where the wife 18 a registered nurse and cares
for her husband or where the husband is a doctor and treats his wife.
In this case, the marital community has lost an asset--the ability
of the uninjured spouse to use the time spent caring for the Ilnjured
spouse to earn for the commnity. In such g situation, it seems
most equitable to allow the injured perty to recover for the reascn-
able value of medlcal expenses without & deduction for the services

so that the community will be made whole.
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Fimally, a gratulty may be conferred on the injured claimant by
somecone not included in the above group. A close relative or per-
haps even a compassionate employer may augment the claiment's income
during the period of disability. In these cases, it seems unfair to
allow the public entity to set off any payment received by the employee
even where the employer has continued his wages. The English courts
have reached a middle ground in the latter situation and allow the
claimant to recover for lost wages if he agrees to repay the gratuity

to his employer. See Note, Unreason in the Iaw of Damages: The

Collateral Source Rule, 77 Harv. L. Rev. T4l (1964).

Recovery of damages from another. In the Souza case, in order

to reduce the judgment sgeinst the entity, the public entity was
allowed to show that the claimant had settled his sult agalnst the
supplier of materials and indemnitor. This decision clearly indicates
that the public entity would be able to set off the recovery in a tort
suit against one who was not a joint tortfeasor as, for example, where
the entity is liable in negligence and the other party 1s liable for
an intentional tort. See Code Civ. Proc. § 875(d).

However, as will be discussed later, multiparty litigation in-
volving joint tortfeasors entitled to contribution raises a special
problem. In such cases, it does not appear that the entity should be
able to set off the judgment against the other tortfeasor since that
would result in the other party's bhaving to pay the entire judgment.

Should the collateral source rule 8lso be inapplicable against a
public employee? '

It would appear thet the operation of the collateral source rule
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should also be precluded against a public employee. This result does

not follow from Souza because there is no rule preventing the recovery
of punitive damages from a public employee. However, it is necessary

because of the provisions of Government Code Sections 825 to 825.6.

Section 825 requires public entities to pay cleims spd judgments
against public employees that arise out of their public employment
where the public entity has been tendered the defense. However, if
the public entity provides the defense pursuant to a reservation of
rights, it 1s required to pay a judgment, compromise, or settlement
only if the plaintiff establishes that the employee was in the scope
of his employment at the time the claim against him arose. However,
Section 825 expressly provides that it does not authorize a public
entity to pay any part of a claim or judgment representing punitive
damages.

Section 825.2 provides that, if the employee pays a claim or
Judgment against him that the public entity is required to pay under
Section 825, he is entitled to recover that amount from the entity.

Sections 825.4 and 825.6 provide that a public entity cannot get
indemnity from a public employee unless he acted or failed to act
because of actual fraud, corruption, or actual malice,.

If an injured party is allcwed to recover the full amount of
his damsges from a public employee without heing allowed to deduct
beneflts received from a collateral source, the judgment against him
is going to be well in excess of the amount that the publié entity
will be required to pay. Normally, punitive damages are only allowed

against s defendant in limited circumstances. Civil Code Section 3358.
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However, as the court indicated in Souza, damages awafded in a tort
action that do not take into account collateral scurces are punitive
in effect because they are not strictly compensatory. Thus, the
public employee may be made 1liable on a judgment for a type of puni-
tive damages that were not meant to be included in the prohibition
in the Government Code. The public employee should not be made to
meel this obligation without indemnity.

It is alsc clear that the solution is not amending the Government
Code to require indemnity by the public entity. A public entity can
only commit a tort through the act of an employee, and therefore the
employee could invarisbly be sued. In such case, the entity would be
required to pay the judgment which would include those dameges deemed
runitive .by the Supreme Court. Such a result would negate the Souza
decision and any attempted codification of the Souza rule. Therefore,
the only solution would appear toc be to include the public employee

in the provision limiting the amount of recoverable damages.

Multiparty litigation

It is good policy to encourage a plaintiff to bring a single
action to settle all facets of a controversy. A strict application of
the Souza rule, however, would require the plaintiff to sue the public
entity in & separate action from the other defendants to aveid the
introduction of prejudicial evidence. 8Such a practice would bar
contribution among the public entity and the other defendants because

contribution requires a Joint judsgment.
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At what time during trial should evidence of collateral sources

be admissible? Suppose that P is injured by the negligence of A, a

private litigant, and B, an employee of D public entity, acting in
the scope of his employwent. P sues A, B, and D in a single action
for his total damages of $100,000 despite the fact that he has already
recovered $75,000 from collateral scurces. As a result of the joinder,
P will be required to allow admission of evidence of the collateral
source benefits even though such evidence is usally inadmissible and
considered highly prejudicial. As a result, his recovery against A
will probably be diminished.

If P sues A separately from B and D, it is not clear whether the
defendants’ motion for consolidation of the trials should be granted.
Under Code of Clvil Procedure Section 1048, actions may be consolidated,
in the discretion of the court, whenever it can be done without preju-
dice to a substantial right. The discretion of the trial court will

not be reversed except in a case of palpable abuse. Jud Whitehead

Heater Co. v. Obler, 111 Cal. App.2d 861, 245 P.2d 608 {1952). Further-

more, the fact that evidence in one case might not have been admissible
in the other case dces not, by itself, bar a consclidation. Id. Thus,
it might be possible for the defendants to obtain a consolidation and
thereby subject a plaintiff, who intentionally sued each defendant
separately to avoid the prejudicial effect of evidence of collateral
sources, to suffer the admission of that evidence.

The Commission should consider adopting & procedure whereby
evidence of benefits from a collateral scurce are not considered until
after a judament has been brought in by the jury. Under such & pro-
vision, the judge would meke the proper adjustments in the judgment
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after the jury's function has been performed. This would prevent
highly prejudicial evidence of insurance and other compensation
from influencing the jury in reaching its verdict against the public
entity and would also prevent prejudicing the pleintiff against a
private lltigant.

Contribution. A statute precluding the application of the

collateral source rule against a public entity should provide that
8 judgment against another tortfeasor cannot be deducted from the
Judgment against the public entity if the parties are jointly and
severally liable. Otherwise, the private litigant would have to pay
the entire damage even though the public employee, and therefore the
public entity, was equally at fault in inflicting the injury.

The statute should also provide rules for contribution among
the public and private litigants. Once a final judgment is rendered
in a joint trial, the judgment againét the entity will be smalier
than that againat the private party because the entity can deduct
collateral benefits. Thus, in our example, D would be liable for
only $25,000 while A would be liable for $1005,000. If A pays the
entire judgment, it would seem that D should contribute a full share
of $50,000 even though part of that could be considered "punitive
damages.” The statute should provide that the public entity is not
lisble for damages already compensated from a collateral source un-
less fairness to a codefendant requires that the entity pay more than
that amount in contribution. In such a situation, the entity should
be regarded as a private litigant with respect to the rights between

wrongdoers.
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As under private law, if P sues each defendant separately, there
would be no right of contribution even though each is liable for the

entire amount. BSee Guy F. Atkinson Co. v. Consanti, 223 Cgal. App.2d

342, 35 Cal. Rptr. 750 (1963} private litigant§). Although this rule
is burdensome on the private litigant--because if, for example, the
entity in the example pays its entire liability of $25,000, the private
litigant will still be liable for $75,000--it constitutes present law
and i3 beneficial to the public entity. Assuming that the amount of
the recovery will always be greater against the private litigant, the
public entity would rarely benefit from contribution because the col-
lateral source benefits would reduce its liability far below one

hundred percent of the judgment.

EXAMPLE OF APPLICATION OF SOUZA RULE

IN ABSENCE OF STATUTE

Problem

P was driving to a construction site in a company truck. The
truck had recently been serviced by A, an independent contractor.
A had negligently left the brake fluid line loose. As P approached
an intersection, the brakes cn his truck suddenly gave out and he
could not slow down. B, a public employee on business for D public
entity, drove through a stop sign and hit P's truck, severely injur-
ing P. The brakes on B's vehicle were faulty due to the negligence
of C, an employee of the agency, who had repaired the vehicle at the
entity's yard. The evidence was conflicting as to whether the brak-

ing difficulties prevented B from stopping.
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Assuming that D proves that the following compensation has

already been received by P from other sources, what part of it may

be deducted from its liability? What cross-actions will lie and

what recovery will be allowed in the cross-actions?

1.

2.

10.

11.

1z2.

13.

P has received benefits for his hospitalization from a
personal medical insurance policy.

P has recelved benefits for his hospitalization from a
company medical insurance policy..

- P bad a prepaid health plan with a local clinic that treated
him after his release from the hospital.

P was taken to a charitable emergency hospital where he

“received free medical treatment before being transferred

to another hospltal.

While P is disabled, a rich sister is paying his rent for
him on his apartment.

Another sister of [ a practical nurse, has taken a leave of
absence from work and is gratuitously caring for him during
his disability so that P will have somecne who cares close
to him. -

Since P could nc longer work, his pension went into effect
even though his retirement age was ten years in the future.

P received disabllity benefits from the social security

“office because of his total disability.

Since P was on the job when injured, he is receiving work-
men's compensation benefits.

P had built up 73 days of sick leave and 10 days vacation
“time prior to the accident, and was paid for 83 days as
though he were working.

P's fellow union workers chipped in and set up a small trust

“fund to help support him during his disability.

Under P's life insurance policy, he no longer had to pay the
premiums because of the disability; P wag also excused from
paying dues in several organlzations such as the union and
his fraternal group.

P recovered a personal injury settlement against A.
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14, D can prove the P will pay much less in income tax because
of the injury since most of the recovery, being for future
wages, will be tax free and because most of the disability
payments will be tax free.

Analzsis
What should be deducted?

1. The personal hospitalization insurance benefits should be
deducted. The only guestion is whether P should be reimbursed for
the cost of the insurance for the period of coverage. Since P would
have pald for the insurance whether or not it was used, it would seem
that it should not be compensated even though P theoretically is out
of pocket that amount.

2. The company hospitalization benefite should be deducted.

3{- The prepaid health insurance benefits should be deducted.
However, since they are prepaid, P might get a recovery for the cost
éf the plan for the present period of coverage.

4, P should not be able to recover for the free medical services
provided by the hospital.

5. D should not be able to deduct the rent paid by the sister
although theoretically it is a payment to P because of the injury
suffered and P will have fewer expenses during his disability be-
cause of the payments by the sister.

6. Iogically speaking, P should not be able to recover for the
reasonable cost of a nurse's care although one might imagine that
P would feel obligated to pay any such recovery to his sister. The
family gratuity situation is one of the hardest on which to reach a
policy decision because, by allowing the deduction of the value of
the services, something the family spent because of the injury is
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being taken‘insofar as the time spent would be otherwise compensable.

f. Apparently the value of the first ten years of the pension
should be deducted since it represents a substitute for wages. How-
ever, it would appear that a conversion factor would have to be
reached that would take into account the fact that P has already
paid substantial sums into that fund. A reducticon of the amount of
benefit deducted would ﬁlso have to be reached to compensate for the
fact that peither P nor his employer will be paying into the fund for
the next ten yeare and that, therefore, the amount to be paid to P
upon his reaching retirement will be smaller.

8. This should be adjusted the same as the pension plan
benefits.

9. The workmen's compensation benefits should be deducted.

10. Since P had earned the sick leave and vacatlon time before
he was injured, the amount of wages pald to him during that periocd
should not be deducted. This time will be lost to P if he should
eventually return to work. This result would be especially true if
P would have received compensation for this accumulated time when
his work terminated.

11. This gratuity from a private source should not be deducted
from P's recovery. If the persons who meke such gratuitles know
that an injured party will have his benefits from other sources re-
duced because of the gratulty, they will no longer make them. This

is not good social policy.




12. All of these things should be deducted, especially the
insurance premiums. However, it can be argued that the waiver of
premium was a benefit purchased by P in his insurance contract and
that he should not be deprived of the benefit of that bargaiﬁ. It
can .also be argued that the club and union dues are so unrelated
to the injury as to be not deductible,

13. The settlement is clearly deductible under the rule of
Souza.

14. The lower income tax liability is a benefit flowing from
the injury. It should be considered in the ultimate judgment against
D despite the complicated problems in proof.

Cross-actions

l. Pv. A, Pv. B, Pv. C. Unless a special rule is provided

for public employees, A, B, and C, are liable to P for the injury to
him. This liability includes the cost of reasonable medical care,
whether or not P has actually had to pay medical bills.

2. P v. D. Because of the large amount of deductions for the
benefits P has received from other sources, D, the public entity, will
be liable for very little.

3. Dv. B, Dv. C. D bhas no right of indemnity against B or C.

4% Bwv. D, Cv. D A public entity must indemnify its employees
if they pay a claim or judgment unde£ Section 825.2 if the public
entity would be required to pay the judgment under Section 825. Sec-
tion 825 provides that the public entity shall not pay any part of
the judgment representing punitive damages. Since the recovery against

B and € will not be reduced by collateral sources unless a special rule
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is adopted, D will only have to pay that part of the damages repre-
senting the uncompensated loss by P. Thus, without a change in the
law, the public employees would not be able to obtain full indemnity
from their employer.

5 Av. D, Dv. A, Ina suit joining A and D as jolnt tort-

feasors, there would be two problems. First, evidence prejudicial
to A would be admitted to mitigate the ligbility to D. As previcusly
noted, this result probably would cause P to sue A separately from D.
If he did so, A or D would probably move for consolidation. Con-
solidation would depend on the discretion of the Jjudge.

Second, if a joint judgment is rendered, A and D would each have
the right to contribution. However, the judgment would be for a
different amount as to each. At present, there is no method of com-
puting contribution where the amount of the judgment differs among
the defendants.

6. P's employer v. A, B, C, and D. The company employing P,

or its insurer as a subrogor, would have a right of indemnity against
the tortfeasors for the amount paid on the workmen's compensation
claim to P. Since D has already set this amount off 1ln the action
by P, it will be liable for that amount only once. However, A may

be liable for that amount ftwice. FPresumably, the right of contribu-
tion between 4 and Q would also exist in this suit if a joint Judegment
were rendered., Presumably B and C would have a right of indemnity

against D:if a judgment is rendered against them.
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