§ 63 6/26/68

Memorandum 68-62

Subject: Study 63 - Evidence Code (Commercial Code Revisions)

You will recall that legislation was enacted upon recommendation

of the Iaw Revision Commission in 1967 to conform the Commercial Code
to the Evidence Code. However, Section 4103 of the Commercial Code
was not conformed at that time because the Commission concluded that
this section needed further study.

A tentative recommendation relating to Section 4103 wae prepared
and distributed for comment early this year. A copy of the tentative
recommendation is attached.

After distribution of the tentative recommendation, a law review
article on the problem of presumptions and burden of proof under the
Commercial Code came %o our attention. We provided persons reviewing
our tentative recommendation with a copy of this law review srticle
and we attach a copy for yoﬁr study.

Without exception, the comments we received on the tentative recom-
mendation are opposed to any amendment of the California Commercial
Code. The comments take the position that any efforts to clarify the
Commercial Code should be undertaken by the Permanent Drafting Cormittee
and recommended for adoption in all the states. OQther commentators
take the view that the tentative recommendation would either merely
restate what the courts would otherwise heold or would increase rather
than reduce the confusion in the existing law.

The staff believes that the tentative recommendation is sound. A
study of the attached law review article will demonstrate this. How-

ever, in view of the unanimous opposition to any attempt to clarify the




California Commercial Code, we suggest that the Commission not submit
a recommendation on this subject to the 1969 session and that any fur-
ther consideration of the problem of conforming the Commercial Code to
the Evidence Code be deferred until sll the other California codes have
been considered with a view to conforming them to the Evidence Code.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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June 21, 1968

Professor John H. DeMoully
Executive Secretary

Californis law Revision Commission
School of law, Stanford University
Stanford, California 94305

Dear Professor DeMoully:

The Callfornis Commission on Uniform State Laws has
considered the tentative recommendation of the Law Reviesion
Comulssion releting to an amendment to Section 4103 of the
Uniform Commercial Code.

The members of the Californis Commission on Uniform
State Laws believe that the proposed emendment to Section 410 53)
is wholly unneces and should not be approved because 1t
create one more w ¥ pointless varistion from uniformity.
study prepared for the Law Revision Commission doss not remotely
suggest that the courte. will interprei the section in any other
mannar as it stands than they would under the revised language.
If wo are going to approve the efforts. of people who want to
tinker with the language of the Uniform Commercial Code merely
to make it more clearly say what it already clearly says then
I think we must abandon all hope of echieving uniformity.

- Some of our members feel that the proposed amendment,
in fact, by removing the words prims facie tends toward lack of
c:a.rity rather than toward clarity.

I assume that by this time you have already heard from
Kenneth G. McGillvrey, Esquire, Chairman of the Advisory Committee
on the Uniform Commercial Code to the Sensate J udlciary Comnlttes



Professor John H. DeMoully -2 - June 21, 1968

that the members of that Advisory Commlttee unanimously disapproved
of the proposed recommendation of the Law Revision Commdssion.

, While the members of the Permpanent Editorlal Board have
not met with respect to any matters since the submission of your
proposal, it was circulated to the members of the Board by

Paul A, ’:Iolld.n, Esquire, the Secretary, and I have seen written
comments of six bf the ten members of that Board, All six

disapprove of the proposed amendment to Section 4103 as being
unnacessary, '

Thank you for submitting the matter to us.
Very truly yours,

%{;ﬁt&r, Jr,
Chalrman
GRR:miv '

cc: To All Members of the Callfornia Commission
-on Uniform State Laws -
Kenneth G. McGilvrey, Esquire
Panl A. Wolkdin, Esquire
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Uniform Commercial Code
Section 4103

Kenneth G, McGilvray, Esg.
Messrs. McGllvray and MeGllvray
Forum Building - Suite 714

1107 Ninth Street

Sacramento, California 95814

Dear Kenneth:

I have your letter of April 15, and the en-~
closed copy of Mr. DeMoully's letter of April 4, and
the Law Revision Commlssion's tentative recommendation
concerning a proposed amendment to Section 4103,

It seems toc me that if this proposed change
does nothing to the Code, it shouldn't be adopted, and
if it does, it shifts s burden of proof contrary to
the plen of Uniform Code. If uniformity is to be con-
tinued and California 1s to have the benefit of deci-
sions elsewhere under this section, I think that we
should oppose the change.

Very truly yours,
Maurice Df<£?;§fgiﬁ?? Sr.
cc: Robert L. Hunt, Esqg.

John G. Eliot, Esqg.

Harold Marsh, Jr., Esg.

William D, Warren, Esq.

George R. Richter, Esq.

James M, Conners, Esqg.

Kenneth Johnson, Esqg.

Almon B. McCallum, Esg.

Arlo D, Poe, Esq.

Paul L. Davies, Jr., Esq.

®
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April 19, 1968

Kenneth G. McGilvray, Esqg.
Messrs. McGilvray and McGilvray
Forum Building - Suite 714

1107 Ninth Street ,
Sacramento, Califcrnia 95814

Re: Uniform Commercial Code 54103
Dear Kenneth:

This is in reply to your letter of April 15 in
relation to tiie above section and the proposal made by the
Law Revision Commission.

I do not favor this change. 1t seems to me that
the expression, “not manifestly unreasonable”, is just as
uncertain, if not more so, that the term “"prima facie".
This seems to be a situation where change is being made
for the sake of change. I therefore concur in the point
of view taken by Mr. Maurice D. L. Fuller in his letter
to you dated April 18.

Sincerely,

e ) il ¢
/iﬁﬁ—»ﬂzf'?’ v e

Kenneth M. Jo?ﬁson
IMI/aky

ces:  Robert L. Hunt, Esqg.
John G. Eliot, Esqg.
lHarcld Marsh, Jr., Esg.
William D. Warren, Esq.
George R. Richter, Esqg.
James M., Conners, Esq.
Almon 8. McCallum, Esq. (::)
Arlo D. Poe, Esqg.
Paul L. Davies, Jr., Esq.
Maurice D. L. Fuller, Esq.
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April 22, IQSQIAHY

Kenneth G. McGilvray, Esquire
McGilvray and MeGilvray

Suite 714, Forum Building
1107 Ninth Street

Sacramento, California 95814

Dear Ken:

I have your letter of April 15, 1968 enclosing the
copy of the Law Revision Commission proposal relating to
Section 4103 of the Uniform Commercial Code.

I have no objection to the substance of the proposal
of the Law Revision Commission, but I think that it is wholly
unnecessary and should not be approved because it will create
one more wholly poilntless variation from uniformity. The
study does not remotely suggest that the courts will interpret
the section in any other manner as it stands than they would
under the revised language. If we are going to approve the
efforts of people who want to tinker with the language of the
UCC merely to make it more clearly say what it already clearly
says, then I think we must abandon all hope of achieving

uniformity.
N / ’
SipE rely yours,
;fA RS )
. , PR
- ff~24vc&?_{}"_
- Harold Marsh, Jr.
, Professor of Law
mnsl /

cc: Robert L. Hunt, Esquire
John G. Eliot, Esquire
William D, Warren, Esquire
George R. Richter, Esquire
James M. Conners, Esquire
Maurice D. L., Fuller, Esquire
Kenneth Johnson, EsquireC::>
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April 25, 1968

Kenneth G. McGilvray,Esq.
714 Forum Building
Sacramento 14, California

Dear Ken:

After studying the suggestions of the Law
Revision Commission, with reference to Section
4103 of .the Commercial Code, and reading the
comments that have already come to my attention,
I am of the opinion that at the least the
registered language is no improvement and at the
most it might very well conflict with the basic
theory of the code as to burden of proof. 1In
any event it would be a needless departure from
uniformity. For these reasons I am opposed to

it.
Sincerely,
7 S
6hn G. Eliot
JGE:mjr

co: Members of Editorial Board
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Section 4103

Kenneth G, McGllvray

Messrs. MeGilvray and MeGilvray
Forum Building ~ Sulte 714

1107 Ninth Street

Sacramento, California 95814
Dear Ken:

I have your letter of April 26, and the enclosed
material from John H. DeMoully. This material does not
change my mind inscfar as Californla is concerned. I
still prefer uniformity and if anything is to be done,
Professor Bigham should persuade the Uniform Commercial
Code Commission to make the changes,

Very ly yours,

Ll

Maurice D.- L. Fuller, Sr.

cc: Robert L. Hunt, Esq.
John G, Elicot, Esq.
Harcld Marsh, Jr., Esq.
William D. Warren, Esq.
George R. Richter, Esg.
James M, Conners, Esq.
Kenneth Johnson, Esq,
Almon B. McCallum, Esg.
Arleo D. Poe, Esq.
Paul L. Davies, Jr., Esq.

(2



e

J. STANLET MULLIN QTIRGT R, RICHYER, JA. SHEPPARD' MULL'”’ RICHTER & HAM PTON

GOPRON P HAMPIGH WYAL B 5001

FRAMK SIMPLON @ WALLIAM K. b8 2ERS O ATTORNEYS AT AW JAKLE C. SHEFPARD {IBRBE-1084]

WEMHET L NUITER, T PAVIQ & MAGDUR N

NEHMLL B FRANCS STEFNEN C TAFLGR SERE SOUTH SERING STREET

JORN b mysSEY TROMAL B S HIPEARD TELEPHONK

JORH A 3TUNGEDH WILLIAN A 1GOIL LOS ANGELES, CALIFORAN!A DOOI3 AREA COOE 213: 8201780

SON T H:ANER, 3 PRIPL W RLITLER

SHENCE T SELWQDD TRONAS C. WATCRMAN "—A?L E ALOR Esﬁ

RICRARD L L3175 LARRY B, YA m 968 SHEPLAW

JOSEAH L GOSMAN_JR AN F AQBEATION April 3 l

WL 3 BuRAE WILLIAN b RQGERS

MEMNETH & RPN LN REPLY REFER TO
No. 5158-J

Kenneth G. McGllvray, Esquire
McGilvrey and McGiivray
Suite 714 Forum Bullding
1107 Ninth Street

Secramento, California 95814

Dear Ken:

I have received your communication of April 26, 1968,
enclosing Mr, DeMoully's letter and copy of the article in thse
Vanderbilt Law Review. Nothing In that article is persuasive
to me that we should favor the Law Revision Commlssion's
recommendation.

One of the greatest values of the UCC is uniformity
of law applicable to commercial trensactions, Uniformity 1s
achieved by both the wording of the statute end the declsions
of courts thereundsr. One way of getting that value in one
state is to have avallable the declsions of the courts of other
gtates on the same statutory languege. The declslons of courts
of other atetes lose most, 1f not all, of their value 1n the
event that they are on language different from that in the state
vhose law is to be applisd to the transaction.

The function of the Permanent Editorial Board 1s to
keep a watchful eye on the Code, to watch the trend of judiclal
decisions and to sttempt, by means <of amicus curiee briefs or
other means, to prevent errcneous decislons. Where the need
for amendment to the Code has been demonstrated, elther by
changing conditlions or by the course of judiciai decisions then
the Permanent Edlitorial Board recommends amendments to the stalss.
With a watch dog of this type, 1t seems to me that we should be as
conservative as possible in tinkering with the language of the Code.
Where, as here, the language 1s already clear there seems Do excuse
whatever for amending the uage of the Code to attempt to make

&)



SHEPPARD, MULLIN, RICHTER & HAMPTON

Kerneth G. McGilvray, Esquire -2~ April 30, 1968

clear in the minds of few people what is already clear in the
minds of most. I will stand on Harcld Marsh's comments in his
letter to you of April 22, 1968,

Cordially yours,

for SHEPPARD, MULLIN, RIC% & HAMPTON
GRR:mlw

ce: Robert L, Hunt, Esquire
John G. Eliot, Esquire
Professor Herold Marsh, Jr,
Professor William D, Warren
James M. Conners, Esqgulre
Maurice D. L. Fuile:o, Sr., Esqulire
Kenneth M. Johnaon, Esquire
All Members of the Califomia Commisslon on Unlform State Laws

@
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May 2, 1968

Uniform Commercial Code
Section 4103

John H. DeMoully, Esq.

Executive Sécretary

Californis Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

I appreciate your courtesy in sending me your
letter of April 26 and the enclosed copy of a law review
article by Professcr Bigham which I have read with con-
slderable interest.

I have no real guarrel with his thesis but I
am still of the opinion that the change in question
together with any other changes suggested by Professor
Bigham ought to be the result of actlon by the National
Editorial Board for the Uniform Commercial Code. I
think that California would lose something by deviating
from uniformity in this particular situation.

Maurice D/ L. Fuller, Sr.

¢¢: All Members of the Advisory Committee
of the Uniform Commercial Code

@
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May 3, 1968 School of Law

Mr. John H. DeMcully

Executive Secretary -

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Your letter of aApril 25, 1968, regarding my article
in the Vanderbilt Law Review on the Burden of Proof and
Presumption Problems under the Uniform Commercial Code
was wvery much appreciated.

What the Permanent Editorial Board fails to realize
is that defects in the Code text need not “be so wide as
a door nor so deep as za well® cause a great deal of
difficulty. In my judgement, the California revisions
are geood ones, and I commend your Commission and the
legislature for making them.

Again let me thank you for your letter. You were
very kind to write and to enclose the materials.

Yours very truly,

ﬁévw@c{\

W Harold Bigham
Assoclate Professor of Law

WHB: lam

D
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May 3, 1968

Mr, John H. DeMoully, Executive Secretary
California Law Revision Commission

School of Law, Stanford University
Stanford, California 94305

Dear Mr. DeMoully:

Enclosed are copies of communications received from
Maurice D, L. Fuller, Sr. and George Richtexr, in response
to my distribution of the Vanderbilt Law Review article
which you sent me.

Ag you can see, the committee is opposed to the proposed

emendmwent to Section 4103 of the Commercial Code at this

time.

I shall continue to keep you advised in this matter.
Very t yours,

/3’ me{f’ )

Kenneth G. McGilvray <. _
m

KGM: mm
Enclosures

@
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May 6, 1968

John H. DeMoully, Esg.

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

I appreciate your having sent me a copy of the
law review article by Professor Bigham which I
have read with interest. However, it does not
change my viewpoint of the proposed amendment
to Section 4103 of the California Commercial
Code.

I agree with Dél Fuller, we should not move in
this area until the National Bditorial Board has
made a recommendation.

Very truly yours,

JGE:mir

F2-TER -1 ]
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YICE PRESIDENT AND COUNSEL

May 6, 1968

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Re: Uniform Commercial Code Section 4103
Dear Mr. DeMoully:

Thank you very rmuch for your letter of April
26 enclosing the Vanderbilt Law Review article by
Professor Bigham, I am reading this with a great deal
of interest and will let you have my conclusions within
a short pericd of time.

Sincerely,
M {M 0--/?"-"'-—'“-"'-—’ A=
. ennheth M. Johyison

KMY/akr

7z




. » -

U..IVERSITY OF CALIFORNIA, LOS ANGELES

BERXELEY * DAVIS ¢ JRVINE * LOS ANGELES + BIVERSIGE v+ SAN DIECC » SAN FRANCISCO BANTA BARABARA * SANTA CRUZ

SCEOOL: OF LAW
LOS ANCELES, CALIFORNIA 90024

May 7, 1968

Professor John H. DeMoully
School of Law

Stanford ¥Yniversity
Stanford, California 94305

Re: Uniform Commercial Code Section 4103
Dear John:
I have read the article by Professor Bigham which
you enclosed with your letter of April 26 and I am in

accordeyme with the statements made by Del Fuller ip
his letter to you of Nay 2 regarding this matter,

s 7
o e,

/ Hmld nrsh, JI‘.'.
Professor of lLaw
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STATE OF CALIPORNIA

CALIFORNTIA LAW

REVIEION COMMIESIGN

TENTATIVE RECOMMENDATYON

relati_rg to

COHMMERCIAL CODE SECTION L103

CALIFORNIA 1AW REVISION COMMISSINN
School of Law
Stanford University
Stanford, California 9L4305

WARNING: This tentative reconmendation is being distributed se that
interested persons will be mdvised of the Commission's tentative con~
elugsions and can meke their views known toc the Commission, Any comsents
gant to the Cammission will be considered when the Commission determines
what recommendation it will meke to the California Legislature.

The Commisaion often substantially revises tentative reccommendatiocas

a8 & result of the comments it receives, Heance, GLhis tentative recammen-
dation 18 not necessarily the recommendetion the Commission Will submit

to the Legislature,




NOTE

This recommendation insludes an explanatory Comment to each
section of the resommended leginlation. The Comments are written
as if the legisiation were enseted, They sre east in this form
‘becanse their primary purpose is to undertake to explain the law
s it wonld exist (if enssted) to those who will have occasion to
une it after it in in effeat.
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TERTATIVE RECCMMENDATION OF THE CALIFORNIA

IAW REVISION COMMISSION

relating to

COMMERCIAL CODE SECTION 4103

The Bvidence Code was enacted in 1965 upon recommendation of the
law Revision Comnmiseion. Resclution Chapter 130 of the Statutes of
1965 directs the Commiesion to contimue its study of the newly enected
code.

The seme legislation that enacted the Evidence Code alsc amended
and repealed & substantial number of sectiocns in other codes in order
to harmonize those codes with the Evidence Code. One aspect of the
contimiing study of the Evidence Code involves the determimation of
vhat additional changes, if any, are needed in other codes.t In 1967,
the Commission submitted a recommendation relating to the changes
needed in the Commercial Gode2 and, upon Commisaion recommendation,
several changes were made at the 1967 sesslon of the Legislature to
conform the Commercial Code to the provisions of the Evidence Code.3
The 1967 recommendation proposed an amendment to Commercial Code Sec-
tion 4103, but this section was not smended in the legislation enacted
in 1967 because the Commission concluded that the section needed fur-

ther study.

1. For a description of this project, see 8 Cal. Iaw Revision Comn'n
Reports 1314 {1967).

2, See Recommendation Relating to the Evidence Code: HNumber 3--
"Commercial Code Revisions, © Cal. Iaw Revision Comm'n Reports
301 (1967).

3. Bee Cal. Stats. 1967, Ch. 703.

-1-




()

Subdivision (3) of Section 4103 of the Commercial Code, relating
to a bark's responsibility for its failure to exercise ordinary care,
provides in part:

in the absence of special instructions, action or nonactlon

eccnsistent with clearinghouse rules and the like or with a

general banking usage not disapproved by thie division, prima

facie constitutes the exercise of ordilnary care.
The phrase "prima facile constitutes'" is of uncertain meaning and does
not indicate the nature of the proof that must be produced by the
party contesting the standards esteblished by clearinghouse rules and
the 1like or by general banking usage. The comments of the drafters of
the Uniform Commercial Code, however, clearly indicate that the standards
80 established constitute the exercise of ordinary care unless the party
contesting those standards establishes that the standards manifestly are

unreasonable. Subdivision (3) should be revised to make this clear.

The Commission's recommendation would he effectuated by the

enactment of the following legislation:

An act to amend Section 4103 of the Commercisl Code, relating to

bank deposits and collections.

The people of the State of California do enact as follows:




§ 4103

Section 1. Section 4103 of the Commercial Code is amended
to read:

4103. (1) The effect of the provisions of this division
may be varied by agreement except that no agreement can disclaim
a bank's responsibility for its own lack of good failth or fallure
to exercise ordinary care or can limit the measure of damages for
such lack or failure; but the parties may by agreement determine
the standards by which such responsibility is to be meesured if
such standards are not manifestly unreascnable.

(2) Federsl Reserve reguiations and operating letters, clear-
inghouse rules, and the like, have the effect of agreements under
subdivision (1), whether or not specifically aseented to by all
parties interested in items handled.

(3) Action or nonaction approved by this division or pur-
suant o Federal Reserve regulations or cperating letters con-
stitutes the exercise of ordinary care . ardy-ia In the absence
of special instructions, action or nonaction consistent with
clearinghouse rules and the like or with a general banking usage
not disapproved by thie division sy-prima-faeie constitutes the

exercise of ordinary care if the standards established by the

clearinghouse rules and the like or by the general banking

usage are not menifestly unreasonable .

(%) The specification or approval of certain procedures
by this division does not constitute disapproval of other pro-
cedures which may be reasonable under the circumstances.

{5) Tre measure of damages for faillure to exercise

-3~




§ L4103

ordinary care in handling an item ie the amount of the item
reduced by an amount which could not have been realized by
the use of ordinary care, and vwhere there i1s bad faith it
includes other damages, if any, suffered by the party as a

rroximate consequence.

Comment. Subdivision (3) of Section 4103 is amended to delete
"prima facle" and to add "if the standards established by the clear-
inghouse rules and the like or by the genersl banking usage are not
manifestly unreascnable.” The added language is substantially the
seme as that used in the last clause of subdivision (1) of Section 4103
and in subdivision (3) of Commercial Code Section 11C2.

Under Commercial Code Section 4103, if a bank proves that it has
acted in accordance with standards established by clearinghouse rules
and the like or by a genersl banking usage not disapproved by the
Commercial Code, the party asserting that the bank failed to exercise
crdinary care has the burden of proving that the standarde so estab-
lished manifestly are unreascnable. The added language makes this clear
and is consistent with the intent of the drafters of the Uniform Com-
mercial Code. See Uniform Commercial Code Section 4-103, Comment 4
("The prima faclie rule does, however, impose on the party contesting
the standards to estsblish that they are unreascnsble, arbitrary or
unfair."). See also the Comment to Uniform Commercial Code Section
1-102, construing similar language in subdivisioﬁ (3) of that section:
"However, the section also recognizes the prevailing practice of having
agreements set forth standards by which due diligence is measured and
explicitly provides that, in the absence of a showing that the standards

manifestly are unreasonable, the agreement controls.'

T




VANDERBILT LAW REVIEW

VoLoMme 21 Marcu, 1068 Numsen 2

Presumptions, Burden |of Proof and

the Uniform Commercial Code
W. Harold Bigham®

The Uniform Commercigl Code uses the terms “prima focie™ and
“presumption” in different comtexts and frequently without clearly
tndicating whether the terms ore intended to offect the risk of non-
persugsion. or the burden of producing evideace, Professor Bigham
discusses the ombiguous use of these ternis and calls for clarification
by amendment to the Code. He colso sty the probable intention
of the drafters with respect to particular potions,

I Imnonucno?k

The Uniform Commercial Codet. repr%cents an attempt to codify,
to clarify and to improve the substantive law of commercial transac-
tions.! Even & summary examination of the Code impresses one with
the magnitude of this ambitious undertaking to reform so huge a
body of substantive law. Inevitably, such a project must shade over
into areas of adjective law and problems|of proof. Whether through
inedvertence or failure of the draftsmen [to solicit the aid of persons
whose expertise is outside the substantive law of commercial transac-
tions, it is precisely at the points where|substantive and procedural
law meet in the Uniform Commercizl Code that the most infelicitous
results may very well have occurred. |

The confluence of substantive law a#lid procedural law is most
turbulent in the area of presumptions and burden of proof? It is
almost axiomatic that the burden of proof problem represents a

* Associele Professor of Law, Venderbilt University School of Law,

1. Unless otherwise indicated, references to the| Unwronn Cornusacian Coox are
to the 1982 Officia) Text with Comments. ' -

2. Perhaps the best spurce of material regarding the background of the Uniroms
Corpaenrciar. Cope is contained in Brawcher, The islative History of the Uniform
Commerela]l Code, 58 Couum. L. Rev. 798 (1058). See oleo- Schnader, The New
Commercinl Code: Modernizing Our Uniform Commercisl Acts, 38 ABAY 179
(1850). ;

3. There Las, of courss, been a plethora of logal |writing dealing with the presump-
tion and burden of proof problemi. Somce of the better works include: Gausewitz,
Presumptions i ¢ One-Rule World, 5 Vawp, L. R%\u 384 (1952): McBaine, Burden
of Proof: Premmptions, 3 U CLAL. Rev. 13 (1p54); Morgan, Some Observotions -
Concerning Fresumpiions, 44 Hanv. L. Rev. 308 [(1931); Roberts, An Introduction
to the Study of Presumptions, 4 Vic. L. Rev, 1 {1958],
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. “lamentable ambignity of phrase and confusion of terminology.™
furthermore, it has been said of both presumption and burden of
proof that “presumption is the slipperiest of the family of legal terms,
except its hirst cousin, ‘burden of proof’® It is the thesis of this
paper that in the area of commercial faw|the dvaftsmen of the Uni-
form Commercial Code have not only done very little to salleviate

_ the ambiguous and slippery nature of the burden of proof and pre-
sumption problems; but, unhappily, new ambiguities and uncertain-
ties have been injected as a result of a Iack of proper attention to
these procedural spectres which haunt the law,

The author disavows, in Iimine, any contention that the draftsmen
of the Uniform Commereial Code were not cognizant of procedural
problems, or that they did not in several areas attempt to deal spe-
cifically with the grant or deprivation of procedural advantage in
pursuance of policy objectives. In like fashion, the author makes no
claim for himself of any particular inspiration, divine or otherwise,

concerning a riew theory or technique for handling burden of proof

and presumption problems, The author’s presumptuous sally into
this area is motivated by a feeling that the kuowledge of substantive
law is essential to a meaningful discussion of presumptions and
. burden of proof in the Code, aud that, without doubt, the draftsmen
‘could have done better in this area, !
Although it is certainly true that the thesis of this paper, to the
extent that it reflects a lack of satisfaction with the treatment of
mptions and burden of proof in the Code, is not a universally
shared view$ the results of a study by the Califorpia Law Revision
Commission” necessitated by the almost concurrent enactment of
the California Evidence Code and the Uniform Commercial Code,
demonstrated rather forcefully the ambiguities, interstices and lack
~ of appreciation for the natuve of the pro reflected in the Uni-
form Commercial Code. Indeed, California early found-—-as wounld
most states—that the treatment of presumptions and burden of proof
in the Code was not consonant with the pre-Code treatment of -this
problem, and that it would be a mistake to have one set of rules
applying to commercial transactions and another to all other sub-
stantive law.t Subsequently, after adoption of the California Evi-

4. 9 J. Wicnone, Evinence § 2485 {3d ed. 1840}, .

5. McCormick, Chasges on Presumptions and Burden of Proof, 5 N.C.L. Rev. 291,
205 (1827). ;

8. See, J.g,, Note, The Law of Evidence in the Uniform Commorcial Code, 1 Ga.
L. Rev. 44 (1566). |

7. Sea 8 Carworvea Law Revision Coxpssston, Revonts, RECoMMENDATIONS AND
Sromes 1000 (1964); 8 Cavwronvis Law Revmion Cosinssion, Reroars, Recons-
MENDATIONS ANp Stumzs 303-13 (1968). See also Collfornin State Bor Commwittee,
The Uniform Commercial Code, 37 Cawar. ST. BJ. 117 (1862).

8. “White California Law necds cJarification and probably reform, the inconclusive
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dence Code,® which constituted essentially a reworking of the Uni-
form Rules of Evidence, several very material amendments were
recommended for the Uniform Commercial Code for the purpose of
clarifying the presumption and burden of proof rules and conforming
the C;Jgnmercial Code's treatment to that of the California Evidence
Only a few specific examples of the general problem introduced
above will suffice to describe its dimexnsions. In the first place, the
term “prima facie™ is used in several instances in the Code, but not
always in the same sense.”® For example,| it was the clear intent of
the draftsmen, by the utilization of “prima facie” in at least one
section (2-719{3)), to affect the burden of proof (risk of non-per-
suasion). A concomitant of the “prima facie” difficulty is the fact
that in several instances'? the Officia! Comments of the Code suggest
the creation of a rebutiable presumption where it is at least ques-
" tionable that the statute itself creates one. Furthermore, to exacer-
bate the problem, the Comments quite frequently suggest that the
presumption created has a different procedural effect from that
which results from essentially similar language in another section
or Official Comment. In mauy instances where it is intended to
create rebuttable presumptions, it is impossible to tell whether the
" presumption affects the risk of non-persuasion (“burden of proof”)
or the burden of going forward with the evidence (“burden of pro-

Code provision would accomplish neither. Further, iit would be unwise for one law
of presumptions to apply generally and another to %‘rpply in actions under the Code,

especially when Code and non-Code fssnes might often be intermingled i a single
lawsuit,” Californin State Bar Committee, The Uniform Commercial Code, 37 Cavar,
Sr. B.J. 117, 131-32 (1962).

9. Car e Pame A-t U047,

10, The amenciments represent primarily a classification of presumptions according
to whether they affect the risk of non-persuasion or the burden of producing evidence.
For examnple, § 1-201{3L) defines the term “presumption,” but » new section, 1-209,
has been recommended by the California Law Revision Commission clatifying the
effact of presumptions: “except ag otherwise provided in sections 1-202 and 4-103, the
presumptions established by this code are presumptions affecting the burden of pro-
ducing evidence.” The other amendments are similipely desigrod to make clear that
certain presumptions created by the Commercial Code cither affect the burden of
proaf in the sense of sisk of non-persuasion or in fhe sense of the burden of pro-
ducing evidence, The test of the suggested amendmenits are contained in § Canrrowaa
Law Revisiox Covrssiox, Rerorrs, REcoMMENpATIONS AND STUmes 307-13 (1886).

11, Soe text accompanying notes 33 & 38 dnfra, !

12, See, o, Urworst Compserciait Cope § 2—313, Comment 8. “In most cases,
the intent of the drefters of the Commercial Code—~ie., how they would have classi-
fied the Comimercial Code presumptions had they been aware of and been applying
the distinetion #n the Uriform Rules of Evidence bepwoen presumptions affecting the
barden of producing evidence and the presumptions| affecting the burden of proof~
is relatively clear. In 2 few cascs, the answer js more: doubtful, and an educated puess
must be made in light of what appears to be the ligislative purpose of the part of
tho Comunercial Code in which the particular section appears” 8 Carmronsia Law
Ravision Coapission, REromrTs, RECOMMENDATIONS AND Stumtes 308 n.l (1968).




‘hood a majority of courts. Professor

180 VANDERBILT LAW REVIEW f VoL. 21

ducing evidence”).® This is at leasﬂ in part attributable to the
ambiguous and incorplete definition of|the term “presumption” given
in section 1-201(31} of the Uniform C]:ommercml Code.

I1. PRESUMPTIONS AND BUBDEN'qF Proor—-Tae CoNTEXT
OF THE Pro '

|

At least since the publication of Professor Thayer's treatise™ in
1898 there has been almost continuous turmoil regarding the pur-
pose and function of presumptions aojsburdens of proof. It is per-
haps more accurate to state that the |real dissension is about the
eEect of a rebuttable presumption, for, after all, an irrebuttable pre-
sumption, or conclusive presumption, is a rule of substantive law,
presenting no particular problem. |

At the risk of oversimphﬁcahon the positions on the issues in-
volved may be stated briefly as follows.'® The first view is that a
presumption is a preliminary assumptio ‘of fact that disappears from
the case upon the introduction of evidence sufficient to sustain the
finding of the nonexistence of the prespmed fact. This Is the view
espoused by Professors Thayer and Wigmore, by the American
Law Institute’s Model Code,'? and accepted by what is in all likeli-
layer expressed it thus:

Many facts and groups of facts often recur, and when a body of men with
a tontinuous tradition has carriect-an for some length of time, this

of reasoning upon facts that often t themselves, they cut short the
process and lay down a rule. Tosuchfac ﬂwyaﬂix,byaseneraldednu .

13. Throughout this paper, unless otherwise updicamd “burden of pronl“ means
the risk of nan-persuasion.

14. J. Taavsn, A Precpawany TReare On ﬂm {1898). Alo a bndmwrk
in, the te regarding the effect of presum in the burden of proof is Abbott,
Tuwo B of Froof, 8 Hanv. L. Rev. 125 ()

18, For & very lueid and suceinct exposiﬁonafth*smblema,seec McCoranck, Evi-
pence §§ 300-22 (1854). ;

168. 9 J. Wicnmonr, Evinence § 2400 {3d od. 1944).

11. Mome. Conz or Evipence rale 704{2) {1942). The introductory note to the
chaptor on presumptions in the Movzr Conk or [Evivence suggests that there have
beennt!eutaviewsastothepmcedunle&eet presumptions. The Ameviean Law

- Institute concludes that: “Presumptions must be classificd, and each class must be
'gimaneﬁectmmennmnewﬂhﬂwmengthnfﬂmmmwhlchhdmedh

creation. ‘This calls for an abnost tmpossible . Each of the . ..
ﬂuuhmhdmemmiudbythe%mldhwmbcueﬁﬂym

auonmltcatedone Id, at 312, ]tu,nfmum.thmountmﬁmoft
presumiptions contained in the Unirory Coaniercial. Coue are not so numerous
as to make the task of classification impaossible. Aheady the California Law Revision
Cm\miissionlus,ﬁmns, shown the way. .
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tion, the character and operation which common experience has assigned
to them 18 :

Anayed on the other side are Professors Morgan® and McCor-
mick,® as well as others less distinguished. It is their position that
a presumption should shift the burden 'of proof to the adverse party,
since presumptions are created for reasoms of policy. They reason
that if the policy underlying a presumption is of sufficient weight
to require a finding of the presumed fact when there is no contrary
evidence, it should be of sullicient weight to require a finding when
the mind of the trier of fact is in equilibrium, and, a fortjori, it should
be of sufficient weight to require a finding if the bier of fact does
not believe the contrary evidence. Of course, the “burden of proof,”
of which the Morgan-McCormick disciples speak is the “risk of non-
persuasion,” or as the Model Code of Evidence defines it, “the
burden which is discharged when the tribunal which is to determine
the existence or non-existence of a fact is persvaded by sufficient
evidence to find that the fact exists.™ It should be noted at this
point that the Uniform Rules of Evidence use the term “burden of
proof” rather than the burden of persuasion.? Both the Model Code
and the Uniform Rules® use the termn “burden of producing evi-
dence” to describe the obligation of dne party to adduce sufficient
evidence to avoid a directed verdict in a jury case, i.e.,, what is tra-
ditionally thought of as a “prima facie” case.

Professor Bohlen? suggested that thee is a third view to the gues-
tion of the effect of rebuttable presumptions on the burden of proof.
His position is that both the Thayer view and the Morgan view are
correct in some instances, and that the vice of the positions is the
polarity and intractability of them. As Professor Morgan has very
aptly pointed out,® and as Bohlen cohfirmed, the fact is that pre-
sumptions are created for a variety of reasons, and no single theory
or rationale of presumptions can deal ladequately with all of them.
An acceptance of this view would result in the classification of
rebuttable presumptions as (1) affecting the burden of producing
evidence, or {2) presumptions affecting the burden of proof. The

18, Tuaver, supra note 14, at 328,
18. E. Mouscan, Bamc Pacorems or Evieexce 33 (1837},
20, C. McConmex, Evivence §§ 306-11 (1934).
21. Mooxi. Cope oF Evioexce rule 1£3) (1842).
22, UnmiFonm Rures or Evioesce 1{4). :
1(?’;. Mover Cope or Evioence rule 1{2)} {1942}; Usirosn Ruces -oF Evipexce
24. Boblen, The Effect of Nebuttable Presumptions of Law upon the Burden of
FProof, 88 U, Pa. L. Rev. 307 {1920).
25. Bee, eg., B, Moucax, 1 Macume & J. WeNsTEx, Casks akn MATEnmals ox
Evioence 440 (4th od. 1937).
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categorization would have to abide anplysis of the policy reasons for
the creation of the presumption in the first instance.

Along the lines of the Bohlen suggestion, the Uniform Rules of
Evidence classify presumptions based on whether there is an under-
lying inference supporting the presumpption® Under the Uniform
Rules, presumptions based on an underlying inference affect the
burden of proof—the risk of non-persuasion; presumptions not so
based affect the burden of producing cvidence. The soundness of
this view has been not only questioned, but alse rejected in Cali-
fornia.® It is argued that the Uniform Rules of Evidence were mov-
ing in the right direction in attempting a classification of presump-
tions according to their effect, but that it is wrong to base the classi-
fication ‘on whether there is an underlying inference supporting it.
The California Law Revision Commission has pointed out:

Thus, & presumption affecting the burden of proof is most needed when
the logical inference supporting the presumption is weak or nonexistent
but the public policy undelyving the presumption is strong. Because the
URE fails to provide for presumptions! affecting the burder of proof at
precisely the point where they are most needed, the Commission has dis-
approved URE Rules 14-16 and has substituted for them proposed statutes
classifying presumptions according to the nature of the policy counsidera-
tions upon which the presumptions appk.arcd to be based®

As Professor Morgan has pointed put, “[tThere are myriads of
situations in which the courts declare ithat the establishment of the
basic fact requires the assumption of Ahe existence of the presumed
fact and unless and until certain conditions are fulfilled.”® Hence, it
may be that in view of the varying circumstances which call for the .
existence or creation of a presumption, that the preceding sentence
represents about as good a definition as one can devise. However that
may be, it is true that commercial law represents a body of substantive
law where untold situations call for polipy decisions concerning which
party to the commercial contract will bear the burden of producing
evidence of a fact. More often than iﬂt goods and/or instruments
move under circumstances which are beyond the control and knowl-
edge of either party to subsequent litigation. Again, in many in-
stances, the permissibility of the conduet of one party to a commer-
cial transaction may rest largely upon a subjective state of mind
with which he has made a decision or which motivated certain acts
on his part. Although the presumptionitself is designed to alleviate

28. See Unironz: Buig or Evinenck 14-18; nf ¥. Boaren, Stumes IN THE Law
or Torws 651 (1926). ' .

27. B Cavrronnia Law Reviszon CoanussioN, Rerorts, RECOMMENDATIONS AND
Stuntes 1017 {1964).

28, Id. at 1017-18,
29, Morgan, Macumne & WEDGTER, supra note 25, at 441,




1968 ] PRESUMPTIONS 183

the exquisitely difficult problem of production of evidence in such
cases, a perfect scheme is entirely tod much to hope for; neverthe-
less, the Code treatment of the problem could be improved®

ITI. Tue CopE’s TREATMENT OF PRESUMPTIONS
AND BURDEN OF Proor -

A. Code Definitions

The Uniform Commercial Code definition of presumption in sec-
tion 1-201(31) is both incomplete at'lrl ambiguous. A comparison
with Rule 13 of the Uniform Rules of Evidence and with Rule 704(1}
of the Model Code of Evidence will idemonsirate the origin of the
Code definition:

A presumption i an asswmption ofi'fant resulting from a rule of law
which requires such fact to be assumed from another fact or group of
facts found or otherwise established in the action.3

{1} ... [Wihen the basic fact of # prosumption has been established
in an sction, the existence of the presumed fact must be assumed unless
end wtil evidence has been infroduced g‘hich would support a finding of ity
non-existence. . . . {Emphasis added) 3 :

(31} “Presumption’ or ‘presomed’ means that the trier of fact must find
the existence of the fact presumed unless gnd until coldence i introduced
which would support a finding of #ts non-existence. (Emphasis added) 33

The Code definition is incomplete bechuse it fails to give any instrue-
tion as to how it is to be dealt with onde it is “rebutted,” i.e., its effect.
Having served ils purpose of evoking the requisite contrary evidence,
should the presumption be disregarded and not mentioned i the
instructions to the jury? The Thayer~-Wigmore followers wounld an-
swer this question in the affirmative; but surely there are instances
where the underlying policy of the U\niform Commercial Code calls
for the vse of presumptions to shift the “risk of non-persuasion,”
rather than merely to shift the burden of producing evidence. Just
as surely the draftsimen of the Code did not intend to create an area
of diseretion in which those constiuing the Code are free to divine

3, See gencrally Kinyou, Actions on Cmnnjgeroial Paper: Holder’s Procedural Ad-
vantages Under Article Three, 65 Muwm. L. Buv. 1441 {1967); Note, The Low of
Evidence i the Uniform Commerciol Code, 1 Ga. L. Rev. 44 {19588).

31, Ustrony Rure oF Evionmce 13, 3

32 Mom Copk oF Evmence nule T04 {1942),

33 Unwrosm Commencian, Cons § 1-201(31).

34, On the question of whether the jury &5 to be told about presmmptions, see
New York Life Ins. Co. v. Satcher, 152 Fla. 411* 12 So. 24 108 {1943 ); Brvan v. Aetna
Life Ing. Co., 174 Temn. 602, 130 S.W.24 85/ (1939); Hotton v. Martin, 41 Wash,
24 780, 252 P.24 581 (1533). Sece also Falknor, Notes on Pesumptions, 15 Wasu., L.
Rev. 71 {1840); McBaine, Presumplions: Are They Evidence?, 26 Cauw. L. Rev.
519 {1938). ‘
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the legislative purpose of the section according to their own pre-
conceived notions of the law of evidence. Such is not likely to result
in view of the underlying policy In faver of uniform interpretation
of Code sections where in fact underlying policy may well be para-
oot :

Although “prima facie” is used in several places in the Code, it is
not defived in the definition section, 1-201, or elsewhere in the
statute. Section 1-202 provides that certain documents in due form
purporting to be those authorized pr required by the contract to be
issued by a third party shall be “prima facie evidence” of their own
authenticity and genuineness and of the facts stated in the document
by the third party. Apparently, insofar as section 1-202 establishes
a presuraption of the authenticity and genuineness of the document,
it was intended as a preliminary assumption sufficient to support a
finding in the absence of contrary evidence,

Such a decision as fo the meaning of “prima facie” here is compli-
cated, however, by the Code definition of “presumption” and the
Jack of guidance as to its effect. It is at least arguable that “pre-
sumption” would have been used Ln section 1-202 if the intent had
been to create a rebuttable presumption affecting only the burden
of producing evidence and that, therefore, the risk of non-persuasion
was intended to be affected. This theory is in tuin supported by
language in the Comments suggesting that the “section is designed to
supply judicial recognition for documents which have traditionally
been relied upon as trustworthy by commercial men.™®

Equally unsatisfactory and confusing is the treatment accorded
“prima facie” in sections 4-103 and 4-201. Subdivision {3) of sec-
tion 4-103, relating to a bank's responsibility for its failuwre to exer-
cise ordinary care, provides in part:

« . . in the absence of special instrhictions, action or nen-action consistent

with clearing house rules and the !i‘l::e or with a general banking usage not

disapproved by this Article, prirea facie constitutes the exercise of ordinary
care. :

That a rebuttable presumption of some kind is intended seems ob-
vious. Whether the presumption is strong enough to affect the risk
of non-persuasion is much less cleag'. The Comments, however, sug-
gest, at least, that the intent of the drafters was to create a presump-
tion affecting the burden of proof:

The privm facie rule does, howevejr, impose on the party contesting the

35. Unronsr Cornvzreiar, Coox § 1-202, Comment 1. In addition, §§ 1-102{1}
& (2)(e) state: “{1} This Act shall be Liberally construed and applied to promote jts
underlying purposes and policies. (2} Underlving purposes and policies of this act
are , . . {¢) to make uniform the law mmopg the variovs jurisdictions.”
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standards to establish that they are uﬁreasonnble, arbitrary or unfair®

Militating against the conclusion that section 4-103 creates a pre-
sumption shxftmcr the risk of non-persuasion to one challmlgmg the .
fairness of deannghunse rules or general baang usage, is the ap-

- parently variaut treatment of “prima facie” in section 1-202 con-
sidered abova.

Discussion of another Code section which does not even mention
the term will further demonstrate how difficult is the task of untying
the Cordian knot which is the Cmie treatment of “prima facie.”
Section*4-201 provides that, “unless a contrary intent clearly appears,”
a bank is an agent of the owner of lany item, and any settlement
given is provisional. A rebuttable pﬁesumptmn affecting burden of
proof must be intended. The Comments confirm this unequivoeally,
but it is repeatedly there referred to as a “prima facie rule of
agency.”

Finally, lest one hasten to the c0ncl sion from examining the above
mentioned sections that a rebuttable presamption affecting the risk

C. ~ of non-persuasion was intended to be| the vesult of using the expres-
‘ sion “prima facie,” section 3-115 should be considered. This section

is concerned with the filling in of incomplete negotiable instruments

in genera! and with the question df unauthorized completion in

particular. The draftsmen make it ¢lear that, consistent with the

definition of “burden of establishing™® in section 1-201(8), the pre-

38. Unwronyt Comsiercial. Cooe § 4-103, Qomment 4. This shonld be conteasted
however with the preceding sentence which ptates: “However, the phrsse ‘in the
absence of special instructions’ affords owmers: of items an opportunity to prescribe
other standards and where there may be no direct supervision or control of clearing-
houses or banking uwsages by official supervisory suthorities, the confirmation of ordi-
nary care by compliznce with these standards is prima fada only, thut conferring on
the courts the oltimate power to determine oranaxy care in any case where it should
appear desirsble to do s0.”

37. Usirornt Comrrntencial Cooe § 4-201, ment 2, states that “{w]ithin this
general rule of broad coverape, the first two sentences of subscction (1} state a rule
of status in terms of a strong presumption. “Unless a contrary intent clearly appears’
the status of a collecting hank is that of an agent or sub-ag'ent for the owner of the
item.” The following paragraph of this Comiment states that “a contrary intent can
rchut the presumption but this must be clear.” Both Comments 3 end. 4, however,
speak of the agency status as being a prima !Jpcm one. For & recent case discussing
this presumption, see Pazol v. Citizens Nat? Bank of Sandy Springs, 110 Ga. App.
316, 138 s.E.2d 442 (1884).

38, Appuarently “Durden of establishing” wa; deliberately used in order to avoid
the use of the term “Durden of proof,” since the latter might have o tendency to
confuse the question of who hos the burden of [first producing evidence of a fact with
the question of who has the burder of ultimaJe persunsion. The confusion exists re-
gardless of the termn used, and the use of euphemlsnu or synonyms is hardly a penacea.
The extremes to which this kind of thinking can be extended are demonstrated by
the fact that in £ 3-3!)7\3}, the term “shown"” Iz used in lien of “burden of proof” or

C “burden of establishing.” Thus one is forced to dig through layers of meoning to
; divine the intention of the draftsmen, only to be disappointed, of course, by Ending
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sumption of authorized completion affects the burden of proof (risk
of nop-persuasion). The contrast made by the Comment to section
3-115 between what was intended in the Code and the N.LL. treat-
ment of the same question is startling, to put it mildly:

The language on burden of estahlisljiug unautharized corapletion is substi-
tuted for the “prima facie authority” of the original section 14. It follows
the generally zccepted yule that theg full burden of proof by a prepon-
derance of the evidence is upon the pariy attacking the completed instro-
ment, 3 :

B. Analysis According faio Underlying Policy

Despite what has been said, in most cascs the intent of the drafters
of the Commercial Code is 1ot teo diﬂic-ult to discern, provided that
attention is given to the substantive policy obviously sought to he
subserved. Unhappily, the still prevalent unfamiliarity with the Code
on the part of the bench and bar, and the difficulties presented by
'the Code treatment of presumptions| and burdens of proof may pro-
duce an unenviable record of juchia] interpretation with results
which are peither uniform nor in accord with legislative purpose.

Some organization of the subject of presumptions and burden of
proof in the Code must be suggested and some analysis must be
made concerning the proper effect of the Code’s rebuttable presump- -
tions. Such an analysis should consider the policy to be served by the
Code generally and by the partimds;t- provision, the degrec of prob-
ability of the existence of the presumed fact, the accessibility of evi-
dence, and any other ovidence whick may reveal the reason for
the presumption. We begin first with those sections creating pre-
sumptions*® where the drafters clearﬂry intended to affect the burden
of proof or where, although unclear, judicious construction of the
Code calls for treating the presumption as being one affecting the
risk of non-persuasion. '

C. Presumptions Affecting Burde;-n of Risk of Non-Persuasion

Acceleration clauses in security agreements, promissory notes and
even sales contracts are common devices used by a party obligee
as: (1) an in terrorem clause to motivate performance, (2) a method
to proceed against the obligor before his situation deteriorates further,

that what was mesnt was fn fact “burden of, proof,” but still without a guide as to
whether the risk of non-persuasion or the nicre burden of going forward with the
evidence is involved,

39. Unrronnt Comairnciarn Coor § 3-115, d:mnmeut B,

40. Uoless otherwise indicated, 2!l presnmplions discussed hereinafter sre rebuttable
presumptions, and not rules of law masquerading ender the title of irrshuttable pre-
sumption.
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and, (3) an excuse for his refusal of continued prejudicial change of
position (usually performance). The Uniform Commercial Code
recognizes that such clauses serve valﬂii economic objectives, but also
that they are subject to abuse. It is the handling of the latter prob-
lem with which we are concerned. Qecﬁon 1-208 provides:

rate payment or performance or réquire collateral or additional coliateral
“at will' oy “when he deems himsell fuseeure’ or i words of similar import
shall be construed to mean that he stall have power to do so only if he
in good faith believes that the prospect of payment or performance is
fmpaired. The burden of establishing lack of pood faith is on the pasty
agadnst whom the power has beew exercised. :

A term providing that one party ortis successor in interest may accele-

Obvipusly, it was intended to cast upon the obligor the burden
of persuading the triers of fact that the existence of the fact (lack
of good faith) is more probable than its non-cxistence. It is un-
deniably true that the defendant obligor's burden is a very heavy
one. Subjective intent is elusive indeed, and the obligor has the
burden of establishing the negative because the obligee might not
otherwise be able to prove the affirmative, i.e, the existence of good
faith, Does it therefore follow that the obligee may simply, ipse dixit,
declare himself “insecure” and accelevate, with nothing more? If so,
the section almost creates an irrebuttable presumption,

The Kentucky Court of Appeals recently encountered this problem
in Fort Knox Nat'l Bank v. Gustafsoen?f’ which involved an attempted
acceleration of the maturity date of a note secured by a security inter-
st in a mobile diner. The note permitted acceleration if the *holder
felt insecure.” In discussing the proof i of good faith, the court stated:

We construe the latter provision {definition of “burden of establishing” in
section 1-201(8)} as requiring the submission to the jury of the issue of
good faith unless the evidence relating|to it is no more than & scintilla, or
lacks probative volue having fitness ta induce conviction in the minds of
reasonable men. (Emphasis added), | '

Whether one finds the court’s wording intellectually satisfying or
not, it is hard to find fanlt in its conclusion that the “basic fact” of
the presumption is not the mere act of attempted acceleration. It is
rather the act plus some amount of evidence regarding circumstances
supporting the alleged fecling of insecurity from which the trier of
fact conld conclude that good faith xjas the motivating factor. Such

‘gonstruction in no way emasculates the “whip hand” given the

obligee, and it does give some protection to the obligor who is all
but defenseless. : |
The Uniform Commercial Code distinguishes between an attempt

—]
41, 385 §.W.2d 186, 200 {Ky, 1964). !
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to disclaim®™ a warranty in connection with a sales contract and an
effort to limit the remedies for breach which might otherwise accrue
as a result of the presence of the warranty. Section 2-718(3) pro-
vides: - - :
Consequential damages may be lipited ot excluded unless the limitation
is unconscionable. Limitation of capsequentisl damages for injury to the
person in the case of consumer goods is prima facie unconscionable but
limitation of damages where the Joss is commercial s not.

We have already seen that the ireatment of “prima facie” in the
Code is something less than satisfagtory. There are severe problems
presented by 2-718(3),* but whether it creates a presumption affect-
ing the burden of proof should not be one of them. The clear trend
in the extremely volatile arvea of products liability law is toward
manufacturer and distributor accountability for defective or danger-

ous goods placed on the market. Indeed, perhaps the Code, by al-

- lowing limitation of consequential damages, is not so restrictive

toward the prospective defendant-manufacturer as is the developing
tort law—this seems particularly so if the consumer’s “injury” is only
economic, However, the draftsmen have made the section consistent
with the policy of products liability law by apparently placing the
risk of non-persuasion on the defendant-manufacturer. :

How shall (or should) the “prima facie” unconscionability created
in section 2-719(3) work in practice? Having cast wpon him who
attempts to limit consequential damages in this context the burden
of establishing by a preponderance of the evidence that such limita-
tion is conscionable, what must he|show to bear his burden? The
controversial unconscionability provision of the UCC is apposite
here, specifically section 2-302({2):# |

When it is claimed or appears to the! court that the contract or any clause
thereof may be unconscionable, the, parties shall be afforded reasonabie
opportunity to present evidence as t9 its commercial setting, purpose and
effect to aid the court in making the| determination.d8

Under section 2-719(3} it seems tﬁat any argument which would
)

42, Uraronnz Commercial Cone § 2-316 'sets forth the rules for diseleiming the
warranty itself, |

43. For an excelienl comparisan of the provisions of § 2-316 dealing with disclaimer
of warranty and those of § 2-715 dealing with limitation of liability, see R. Dumsen-
s & L. Kiwg, Satis anp Bork Thawsy Unbzs e Unmronnt CoMMERCIAL
Cope § 7.03[2] (1966). ; :

44, For a delightiul and exhapstive trealmdne of the unconscionability provision of
the Code, sce Leff, Unconscionability and the Code—the Emperor's Now Cleuse, 115
U, Pa. L. Bev, 485 (1967).

45. It should be pointed out that the mrconscionability provision of the Usirouss
Cosrienciat Cope, § 2-362, reruires the courd to make the finding of unconsciona-
bility. Much ef the criticism of the section reflects a fear that a runaway jury might
rely oo hindsight to relieve a party from a ¢fontract whiei has become unprofBitable
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bar recovery of consequential damages, for personal injury from con-
sumer goods would fail unless the sdller presents evidence of the
“commercial setting, purpose and effect.” Consumer protection from
personal injury is a laudable, supportable end. The use of the novel
unconscionability concept of the Code, wedded to the rebuttable pre-
sumption affecting burden of proof, is a reasonable way to obtain it.
The seller is in a much better positioh to know and to be able to
prove the “commercial setting, purposeé and effect.”

D. Presumptions by' Implication

There are at least three Commerciai Code sections which clearly,
albeit inferentizlly, create rebuttable presmmptions#® Particularly in-
teresting is the fact that, in the case bf all three, 2-202, 2-726 and
7-403, the presumption is of a character requiring the party against
whom it operates not merely to intfoduce sufficient evidence to
create an issue as to the non-existence| of the presumed fact for the
trier of fact, but to establish its non-gxistence by a preponderance
of the evidence. o

The parol evidence rule, which is, of course, a rule of substantive
law, forbids the admission of evidence to contradict or vary the terms
_ or to enlarge or diminish the obligation of a written instrument or
deed, except upon grounds of fraud, accident or mistake*” Section

for him, even though at the time of #ts making the parties to it were on & parity with
regpect to their knowledpe of what might ocourfin the future, Even umdler pre-Code
law provisions excluding consequential damages have been enforced as law mattors of
course. See, eg., Oraves Ice Cream Co. v, Rt‘:EoIph W, Wurlitzer Co,, 267 Ky, 1,
100 £ W.2d 819 {1937 }; Despatch Oven Co. v. Rauenhorst, 220 Minn, 436, 40 N.W.2d
73 (1949); Assaciater. Spinners, Inc. v. Massachusetts Textlle Co., 75 NYS5.2d 263
(1647); Crandall Eoght Co. v. Winslow Marine Ry, & Ship Bldg Co., 188
Whash. 1, 61 P.2d 138 {1836). Courls have been loathe to find limitations of Hability
or disclaimers of warrinty absent clear contractual langunge to that effect. See Note,
Prosisions in Contrue - for Sale Affecting the Remedies of the Buger for Breach of
Warranty, 28 Cowua, J.. Rev, 4685 {1928}, .

48. Under the Unwonse Sares Acr, §§ 14 & 16, a sale by sample or deseription
created a warmnty of merchantability, but thiy was an fmplied warranty. Section
2312 of the Untronss Tonniencial Cope creatés an express warranty where there is
.a sale by sample or description. The section itdelf says nothing about any presump-
tion, but Comment 8, in discussing a sale where o sample is used, states that “in
general, the presumption is that any sample or model just as any afirmation of fact
is intended to become a basis of the bargain.” On the surface this would appear to
be an jrrebutiable presumption, and thercfore & rule of Jaw; but the remainder of
Comunent § suggests that it is capable of being pebutted, ¥ it is rehutwable, it would
almost eertainly be a prsumplion affecting thF rigk of non-perssasion. Any other

interpretation of it would emasonlate the treatment of the sale by sample or descrip-
‘tion as basing ont crealkk g an express warrantly, Compore Uwroros COMMERCIAL
Cone § 9-306{4) which creates an appareatly illogical irvebuttable presumption regard-
ing cash proceeds. In this cvonnection sce, . Cuaome, Srevmity INTERESTS IV
Pensoxav Pnorsrry § 45.9 1(1965). : . .

47, See, 2g, C. McCormicy, Evivence §§ 21:0-22 {1854).
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2-202 of the Commercial Code “loosens up” the parol evidence rule
by abolishing the pre-Code presumption that a writing ({apparently
complete} is a total integration, and by requiring the court to make
a finding that the parties intended a-total integration, before “con-

sistent additional terms” (parol) are t:} be excluded. Section 2-202
states:

Terms with respect to which the oon'ﬁrmatcry memoranda of the parties
agree or which are otherwise set forth th a writing ntended by the partes
as 2 final expression of their agreement] with respect to such terms as are
included therein may not be cmllradrc!bd by evidence of any prior agree-
ment or of a contemporancons oral agreement but may be explained or
suppleimented

{a) by course of desling or usage of trade {Seclion 1-205) or by
comrse. of performance {Sectqou 2-208); and

{b} by evidence of consistent additional terms unless the court finds
the wiiting to have boen intended also as a complete and ex-
clusive statement of the tennb of the agrecment.

The Comments clearly reveal the pohcy involved, mot only in
abrogating the positive prusmnptmn of intended integration but
also in establishing the negative presumption. The basis for the pre-
sumption is of course the high degreq of pmbabihty of non-integra-
tion thought by the draftsmen to ex1$t This premise is, at best, a
.debatable one, but uniformity of inferpretation and exccution of
legislative purpose dictate that the umption be treated as one
affecting the risk of non-persuasion, g:)teworth} also is the fact that
he who contends for mtegnt:on must $ahsfy the court, for ultimately
it is a question of law.*®

The Sales Article of the Code grants to both seller and buyer sev-
eral different remedies in the event of breach. There is no “election
of remedies” trap for the aggrieved party and the pursuing of one
remedy does not preclude resort to an alternative or cumulative rem-
edy in order to make the party whole. In the heat of the moment,
however, the innocent party may make statements evidencing his
intention to cancel, to rescind, to call it off and the like. Section

2-720 is designed to protect the wronged party by preserving all his
remedies, including the secking of d4mages, despite indiscreet and
nnpravzdeut statements he may make:

Unless the _contrary intention clearky appears expressions of “cancellation”
or “rescission” of the contract or the like shall not be construed as a renunci-
ation or discharge of any claim in dfemages for an antecedent breach.

Imphclt in the section is the recognitipn that an aggrieved contract-
ing party may deliberately choose to ab*mdcm all remedies save can-

48. Resvaremint (Sccown) oF Contaacrs § 220 {1932) treats the parol evidence
rule as one of substantive law.
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cellation or revocation of acceptance. However, in all probability,
such a choice will rarely be made. For this reason, as well as for the
clear policy of preserving to the complaining party all his remedies,
the presumption should be treated as one affecting the burden of
proof & : -

Section 7-403 of the Commercial Code deals in general with the
obligation of an issuer-bailec who has isshed a document of title to
re?e liver the goods upon demand by a holder of the document of
title:

(1) The bailee most deliver the goods o & person entitled uwnder the
document who complies with subscctions (2) z2nd (3), unless and to the
extent that the bailee establishes any of the following:

{a) delivery of the goods to & person whose receipt was rightful as

against the claimant;
(b} damage to or delay, loss or destiuction of the goods for which
the bailee is not lisble [but the bdrden of establishing negligence
in such cases is on the person entitled under the document};

(e} previous sale or other disposition aof the goods in lawful enforce-
ment of a lien or on warchousemans lawlul termination of storage;

{d) the exercise by a seller of hig n‘gj\t to stop delivery pursnant fo
the provisions of the Article on Sales {Section 2-705);

(e) a diversion, reconsignment or other disposition pursuant to the
provisions of this Article {Section 1?303} or tariff regulating such
right; :

{F) release, satisfaction or any other fact affording » personal delense
against the claimant; 3

(g) any aother lawful excuse.

Strong factors of policy, including superior accessibility to the
evidence compel the conclusion that a presumption affecting burden
of proof was intended. Stmilar language—put less specific than here
~in section 8 of the Uniform Warehouse Receipts Act was construed
as superseding the common law rule that a bailee merely had the
burden of coming forward with evidence sufficient to overcome the
legal presumption of negligence.® “As to each of the seven defenses
listed in section 7-403(1),” says Professor E;rraucher, “the bailee would

seem to have the full burden of procf or risk of non-persuasion.”s

43, For a discussion of Usirory Conouaproial Cone § 2-720, sec Anderson, Re-
pudiction of a Contraet Under the Code, 14 DePrui L, Rev. 1 {1064). The Comment
states: “This section is designed to sofeguard a person holding 2 right of action From
any unintentional loss of rights by the ill-advised usd of such terms as “eancellation,”
‘rescission,” or the like. Once a party’s rights have accrned they are not to be lightly
jmpaired by concessives made in business decency and without inteation to forego
them. Thereforc, unless the canceliation of a contret expressly declarss that §t is
‘without reservation of rights,” or the like, it cannet be considered to be a renunciation
under this section.” ‘.

50. Demming Warchause Co, v, Widener, 172 F.2: 310 { 10th Cir, 1949),

51. R. Bravcner, Docvamirs or Trmee Uxpen ms Usivors: Cosvmrciar Conk
§ 3.41 {1938). :
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If negotiable documents of title are to pass as “couriers without
luggage” in the channels of commerce, the transferees and holders
must be insulated, insofar as it is feasible to do so, from the claims
and equities of the bailee-issuer. This goes to the very heart of
negotiability, and Professor Braucher lis clearly correct in his analysis
of the burden of proof to be borne' by the bailee.

E. Presumptions Affecting Burden of Producing Evidence

There are nine sections of the Uniform Commercial Code which
expressly create rebuttable presumptidns affecting the burden of pro-
ducing evidence”® An examination of waderlying policy, degree of
probability of the existence of the presumed fact and accossibility to
the eviderce demonstrates that all of th_ese considerations point toward
a presumption aﬂectmg buaden of producing evidence. Moreover,
the definition of “presumption,” incomplete and ambiguous though
it may be, at worst suggests the type df presumption under discussion
here. Concludma that it is quite possible that different courts would
reach different results concerning the proper classification {i.e., the

effect on burden of proof in both senses) of the Code presumptions,

it is not surprising that the California Law Revision Commission has
recommended that the presumptions 'created in these nine sections
be classified as presumptions aﬁectmg the burden of producing evi-
dence.®

It may be argued that this result is unfortunate in view of the fact
that most, if not all of the presumptions are premised on a high degree
of probability of the existence {or non-existence) of the presumed
fact. Even if this were in fact the basis for all the presumptions
created in the nine sections involved, as we have already seen, a
good case could be made for having tl\e presumption affect only the
burden of producmg evidence. The party claiming that the improb-
able has occurred is already facing a difficult problem in attempting
to create a triable issue for the finder of fact; to require him to es-
tablish the fact by a preponderance may be nearly impossible.

Three of the sections of the Code which create rebuttable presump-
tions--3-114, 3-304, and 3-503—involve the setting of arbitrary limits
measuring the minimum time for reasonableness in which certain
action may be taken. There are two bases underlying these pre-

~ sumptions: {1) it would be a waste of time and effort to permit un-

seemly wrangling over afternpts to prove the essentially unproveable,
at Jeast within the range of reasonableness; and (2) though arbitrary,

52, These arc §§ 3-114(3}, 3—-334(3){::}, 3-307(13)(b}), 3-414(2), 3-418{4),
3-419(2), 3-503(2}, 3-510, & 8-103(2) (b} ;

53. See 8 Cararonnta Law Revision Coxnms:oa\, Rerours, RECOMMENDATIORS AXD
Srunes 308, 311 [1986].
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it is preferable that the legisiature establish time limits for the acts
concerned, subject to a contrary shﬂwmg by the party against whom
the presumption works,

Other sections, exclusive of sections, 3-307 and 8-103, involve
sitnations where the underlying 111feuencﬁ is sirong and where there
may be a lack of accessibility to ev:deqce on the part of the one
enjoying the benefits of the presumption.; Once conntervailing proof
is introduced, it is” appropriate that the!presumphon disappear.

Sections 3—3{17 and 8-105 warrant special consideration. These sec-
tions, worded almost jdentically, provide the presumption that a per-
son is a holder in due coursc of negotiable instruments and investment
sccurities. Section 3-307 reads:

{1) Unless specifically denicd in the p|Ie'ttlmgs each mgnature onan
instrument is admilted. When the aﬂ"cctwcness of a signature is put in
issue

{a} the burden of pstablishing it is 011 the party daiming under the

signature; bot

{b) the signature iz presumed to be§ genuine or authorized except
where the action is to enforce the obligation of a purported
signer who has died or becmm# incompetent before proof is
required.

{2) When signatures are admitted or pstablzshed production of  the
instruraent entitles a holder to recover on it iur-]css the defendant establishes
a defer se. |

{3) After it is shown that a defense exmts a persun cIalming the rights
of a hc! Jer in due course has the burden of establishing that he or some
person under whom he claims js in all respects a holder in due course.

1t is immediately obvious that the Code treatment is different from
that under the pr=-Code law. Under N.L L section 59:

When it is shown that the title of any person who has negotisted the
instrament is dufective, the burden s on the holder to prove that he is
some person other than whom he claims acqmred the title in due course.

It is to be noted “Jefective title” has been éhange& to “defense exists.”

With regard t» defenses of the maker aiising after the negotiation
of the instrumert to the holder, the Code effects a change. Under
the N.LL., the presumption still acted iu the holde:’s favor, and the
burden of proof Jdid not shift. That this will not be the result under
the Unifornn Coinmercial Code is confirmed by the recent decision
of United Secu.lties Corp. v. Brutan®® where the defense arose after
negotiation to the plaintiff,

Under the Uniform Negotiable Instruments Law, “[e]lvery holder

54, 213 4.2 895 /D.C. Mua. Ct. App. 1963 ),
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is deemed prima facie to be a holdér in due course™ When a
maker under the N.LL. pleaded that the plaintif was not a holder
in due course, the burden was on the one in possession to prove that
he was a “holder,” ie, that he held title and the instrument was
negotiated to him. The burden was then on the maker to establish

defective title to prevent the holder ‘from being a holder in due
course, The burden of proof to establish fraud was met when the
maker proved the fraud by a preponderance of the evidence. To
satisfy this burden, the maker had to establish that the holder had
not taken the instrument under such conditions, “that at the time it
was negotiated to him he had no notice of any infirmity in the instru-
ment or defect in the title of the person negotiating it.”*® If the maker
failed in this respect, the holder was entitled to a judgment on the

note withou! further proof than that necessary to make out 2 prima

facie case. The majority of cases held that when the maker had es-

tablished a defense by a preponderance of the evidence, the burden
shifted to the holder to show that he was the holder in due course
for value and without notice of an inflymity.5?

There are, of courss, two types of defenses: those good against
the holder in due course, and those which are not. Under section
3-307(3) of the Cede, when it is shown that a defense of the latter
type exists, the burden of establishing that he is the holder in due
course falls upon the holder. Although the Comments in section
3-307 make it fairly clear that the defendant must establish by the
preponderance of the evidence that a defense exists, the trend of
the decisions seems to require the introduction of a lesser amount
of evidence than a preponderance® Indeed, the cases relving on
UCC section 3-307(3) seem to hold that the maker need only intro-
duce a quantity of evidence sufficiently strong for the maintenance
of the action. It is small consolation to the holder that the defendant
will ultimately be required to establish his defense by a preponderance
of the evidence. The presumption is lost and if the holder does not
produce evidence that he is a holder in due cowrse the maker will
be entitled to a directed verdict. If these decisions are correct, then

55, Urarons NEcomanie InsmauvaesTs Law § 59, See W. Brimiow, Biris awo
Nores § 103 {(2d cd. 1851 ). = ‘

56. Unirony Necornasre Instaunests Law § 52(4}.

57, See cases clied in W, Brirrox, Brias axp Notrs § 104 (24 ed. 19813

58. Sec, eg., Pitile v, Dometry, 145 S.E2d 792 {Ca. App. 1965); Korzenik v.
Suprema Radice, Inc, 347 Mass, 300, 197 N.E.24 702 {1064); Unadilla Natl Bank v,

eer, 27 App. Div. 21 778, 277 N.Y.5.2d 221 (1967); Pugatch v. David’s

Jewelers, 53 Misc, 24 327, 278 N.Y.5.2d 759 dlgﬁ'?}; Pepples Bank of Aurcra v.
Haar, 421 P.24 517 {OWa. 1986); Nomwan v, Warld Wide Distributors, Ine., 202
Pa. Super. 53, 185 A.2d 115 {1963); Westring v. Cheyenne Nail” Bank, 393 P.2d 119
{Wyo, 1984}, Compare, however, Kinyon, Actidns on Commercial Peper: Holder's
Procedwal Advantages Under Article 3, 65 Micu. L. Rev. 1441 {1087).
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this is a fundamental change in the burden of proof requirement.
Such decisions are unfortunate, for théy constitute an erosion of
the rights of the holder in due course. There is some language in
the Comments supporting these decisions,® and as regrettable as it
may be, apparently the intent here was to create a rebuttable pre-
sumption affecting only the burden of producing evidence.

Iv. Coxcwszoiq

The treatment by the Uniform Cominercial Code of presumptions
and burden of proof problems at many points presents a muwky situ-
ation indeed. Much of the difficulty which may be expected will
result from interpretation of the Code sections dealing with presump-
tions and borden of proof. This problem could be alleviated by
amendments to the Code classifying the| presumptions according to
whether they affect the burden of proof in the sense of the risk of
non-persuasion, or the burden of proof in the sense of the burden of
producing evidence. In most instances, the underlying policy giving
rise to the presumptions in the first place provides a reasonable a
rational classification without too much difficulty. California’s resolu-
tion of the problem seems eminently reaonable.

Difficulties presented by loose language in the Comments which
is likely to be confusing could be corrected without difficulty. Clarifi-
cation of the Comments is a task easy to perform, but convincing
the legislatures of forty-nine states which have enacted the Code that
they should make highly technical amendments necessary to claxify
the presumption problem would be a most difficult task. However,
in view of the change in substantive result which may. obtain as o
result of lack of unifonmity in construction and interpretation, it is
an effort which should be undertaken. |

59. Untronm Compaercian Cone § 3-307, Comvhents 1 & 3.




