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Memorandum 68-56
Subject: Study 50 - Leases

£ Aﬁmched hereto (green pagan)is 2 draft statute on leases that
reflecte the substance Of the decisions and suggestions made at the
last meeting. We suggest that you study the draft statute with care
prior to the meeting. We plan to go through the statute, section by
gsectlon, at the meeting.

Exhibit-T {pink) is a bill on attorney's fees in ccntract actions

generally. The bill has passed the Legislature and has been sent to
the Governor.

Respectfully subtmitted,

John H. DeMoully
Executive Secretary
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AMENDED IN SENATE MAY .10, 1968
AMENDED IN ASSEMBLY MARCH 27, 1968

GALIFORNIA LEGISLATURE~1982 REGULAR SESSION

ASSEMBLY BILL 7 N 0. 563

Iniroduced by Asgemblyman Brown

February 14, 1968
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An act to add Section 1y lo;the de Code, raiaﬁng -
to attoraey’ 3 fees.

The peqpis of the Siate of Coliforsia do enact as Follows:
Seoriow 1. Section 1717 is addedito the Civil Code, to
read:

1717. In any action on & conh-act, where such contract
specifieally provides ihet attorney’s fees and coats, which are
incurred to enforee the provisions of guch contract, shall be
a,warde&’ to one of the partics, the prevailing party whether
he is the party specified in the contract or not, shall be en-
titled to reqsonablé attorney’s fees in addition to costs and
necessary disbursements. . '

Attorney s fees provided for by thia aaetzon shall not be sub-
Jeet to waiver by the parties to any w‘ntra.et which ig entered

LREGISLATIVE COUNSEL’S nmm .
AR 563, as amended, Brown (Jud.). Attornay s fees,
Sec. 1717, Giv.C,
lares that in actions on a contraet where the contract specifieally
provides that attorney’s fees and costd, which are incurred to enforce
the provisions of such coutract, shail bes awarde;i to ons of the parties,
the prevailing party, whether ke is the. party specified in the contract
o not, shall be entitled to reasonable attorney’s fees and bars waiver
of such fees by parties to any contract entered into after eﬁectwa date
of this act.
Deflnes term *‘prevailing party.”
Vote-——Majority; Appropriation—No; Fiscal Commﬁee——No
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into -gfter the effestive date of this sectisn, Any provision in
-any. yach . contrast which provides for & waiver:of attorney’s
fesr. ig-void,

-As ased.in: this seetion “prevailing. narty ™ means the. party
‘in whose favor finnl judgment is rendered.
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SECTIONS ADDED TC CIVIL CODE

§.1951. "Rent" defined

1951. As used in Sections 1951.2 to 1952, inclusive, "rent"

inciudes charges equivalent to rent.

§ 1951.2. Terminatien of real property lease; demages recoverable

1951.2. {a) Except a8 otherwise provided in Sections 1951.k
and 1951.6, if a lessee of real property breaches the lease and
abandons the property before the end of the term or if his right
to possesslon 1s terminated by the lessor because of & breach of
the lease, the lease terminates and the lessor may recover from
the leasee:

(1) The present worth of the samount of the unpaid rent which
had been earned but had not been paid at the time the lease termi-
nated;

(2) The amount by which the present warth of the unpsid rent
which had not been earned at the time the lease terminated exceeds
the portlon of such amount that the lessee proves could have been
or could be reasonably avolded; and

(3) Any other damages necessary to compensate the leasor for
all the detriment proximately caused by the lessee's breach or
which in the ordinary course of things would be likely to result
therefrom.

(b) Reasonable efforts by the lessor to mitigate the Gamages

caused by the lessee's breach of the lease do not waive the lessor's



right. to recover damages under this section. Unless the parties
otherwise agree, 1f the lessor relets the property after the lease
terminates under this section, he is not accountable to the lessee
for any rent received from the reletting; but such rent, less the
reasonable expenses of reletting, ehall be offset against any
amount sought to be recovered under this section,

(c) Nothing in this section affects the right of the lessor
under a lease of real property to indemnification, or to specific
or preventive relief, in any case where such remedy or relief is
appropriate, whether or not the lease ig terminated under this

sectlion.

§ 1951i.4, Continuance of lease in effect after breach and abandonment

1951.4. {a) Unlese the lessor has retaken pogsesslon of the
premises, & lease of real property continues in effect after the
lessee has breached the lease and abandoned the property and the
lessor may enforce all his rights and remedies under the lesse,
ineluding the right to recover the rent as it becomes due under the
lease, if the lease provides that it shall contioue in effect not-
withstanding breach and abandorment by the lessee and includes one
or more of the followlng provisions:

(1) The lease permits the lessee to sublet the property to
BNy pereon reasonably acceptable as a tenant to the lessor and
does not set any unreasonable standards for the determination of
whether a person 18 reasonably acceptable as a tenant or for such

subletting.
(2) The lease permits the lessee to assign his interest in the

lease to any person reasonably acceptable as a tenant by the lessor

and does not set any uhreasonable standards for the determination
-2-



of whether a person is reasonmably acceptable as & tenant or for
such assignment.

{3) The lease permits the lessee to sublet the property or
to assign his interest in the lease if the consent of the lessor
is obtained and provides that such consent shall not unreasonably
by withheld.

{(b) For the purpcses of this section:

{1) Efforts by the lessor to meintain and preserve the pro-
perty after the lessee has vacated the property do not constitute
& retaking of possession by the lessor,

(2) The appointment of a receiver upon initiative of the
lessor to protect the lessor's interest under the lease does not
constitute a retaking of possession by the lessor.

(¢) Nothing in this section affects the right of the lessor
to elect to terminate the lease and recover damages under Section

1951.2.

§ 1951.6. Attorney's fges

1951.6. If the lemse so provides, & lessor or lesses of real
property may recover, in addition to any other relief or amount to
which he may be entitled, reasonable attorney's fees incurred 1n
any action in enforcing or defending his rights under the lease if
he is the party in whose fevor fiml judgment is rendered in the
action. BSection . 1717 of the Civil Code applies to leases of real

property.



§ 1951.8. Advance payments and deposits

1951.8. (a} As used in this section, "advance payment or
deposit” means moneys paid upcon the execution of a lease of real
property, whether designated (1) as advance payment of rent, (2)
as 2 bonus or consideration for the execution of the lease, (3)
as liquidated damages, or (4) as a deposit to secure faithful
performance of the terms of the lease.

(b) Any advance payment or deposit shall be applied toward
any damages which are recovered by the lessor. If the lesses
establishes that the amount of the advance payment or deposit
exceeds the amount of damages that the lessor 1s entitled to re-

cover, the excess may be recovered by the lessee.

§ 1952. Iessor relieved of obligations after retaking possession

1952. (a) Unless the parties other:ise agree, when the
lessor of real property retakes possession of the property after
the lessee has relinguished possession of the property to the lessor
or after the lessee has breached the lease, the cobligation of the
lessor thereafter to perform his obligations under the lease is
excused.

(b) Nothing in this section relieves the lessor of his
obligation to mitigate the damages caused by the lessee’s breach
of the lease.

(c) HNothing in this section affects the right of the lessor
to seek relief for the default of the lessee or to enforce any

other provisions of the lease.

.



§ 1952.2. Effect on unlawful detainer, forcible entry, and forcibile
detainer actions

1952.2. ({a) Except as provided in subdivision (c), nothing
in Sections 1951 to 1952, inclusive, affecis the provisions of
Chapter 4 (commencing with Section 1159) of Title 3 of Part 3 of
the Code of Civil Procedure, relating to actions for unlawiul
detainer, forecible entry, and forcible detainer.

(b) The bringing of an action under the provisions of
Chapter 4 {commencing with Section 1159) of Title 3 of Part 3 of
the Code of Civil Procedure does not affect the lessor's right to
bring a separate action to recover damages under Section 1951.2,
but no damages shall be recovered in the subsequent sction for
any detriment for vhich a claim for demages was mede and deter-
mined on the merits in the previcus action.

{c) Notwithstanding the fact that the judgment referred to
in Section 1174 of the Code of Civil Procedure does not declare
the forfelture of the lease, the lessor's right to demsges after
the legsor evicts the leessee is limited to the damages that the
lessor is entitled io recover under Section 1951.2. HNothing in
this subdivision affects the right of the lessor to obtain specific

or preventive relief in any case where that relief is appropriate.



§ 1952.4, lLeases executed before January 1, 1971

1952.4. Sections 1951 to 1952.2, ineclusive, do not apply
to:

(a) Any lease executed before January 1, 1971.

{b) Any lease executed on or after Jamary 1, 1971, if the
terms of the lease were fixed by a lease or other contract executed

before Jarmary 1, 1971.

§ 1953. Naetural resources agreement

1953. An agreement for the exploration for or the removal
of natural resources is not a lease of real property wlthin the

meaning of Sectlons 1951 to 1952.2, inclusive.

§ 1953.2. [ILease purchase agreements of public entities

——

1953.2. Where an agreement for a lease of real property from
or to any public entity or any nomprofit corporation vhose title
or Interest in the property is subject to reversion to a public
entity would be made invalid if any provision of Sections 1951 to
1952.2, inclusive, were applicable, such provision shall not be

& applicable to such a lease. As used in this section, "public
entity" includes the state, a county, city and county, city,
district, public authority, public agency, or any other political

subdivision or pubiic corporation.
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CONFORMING AMENDMENT OF CIVIL CODE SECTION 3308

3308. (a) As used in this section, "rent" includes charges

edquivalent to rent.

{b) The-pariiecs-to-any-lease-of-real-or-persennl-prepersy

pay-agree-theredn~-that-if-guek Unless the lease otherwise pro-

vides, if & lease skall-be of perscnal property is terminated by

the lessor by reason of any breach thereof by the lessee, the
lessor shall thereupon be entitled to recover from the lessee :
the-werth-at-the-$ime-of - such~terminations - of-the-eieesay-if-anyy
ef-the-amenni-ef-reni-and-eharges-equivalent-fe-reni-reserved-in
the-lease-fer-ihe-kalanee-af-the-stated-tevm-or-any-chorter-period
ef-iime-over- the-then-ressonable-reninl-value-of-the-premises-for

the-sape-periods

(1) The present worth of the amount of the unpaid rent

which had been earned but had not been paid at the time the lease

terminated;

(2) The amount by which the present worth of the unpaid

rent which had not been earned at the .time the lease terminated

exceeds the portion of such amount that the lessee proves could

have been or could be reasonably avoided; and

{3) Any other dammges necessary to compensate the lessor for

all the detriment proximately caused by the lessee's breach or

which in the ordinary course of things would be likely to result

therefrom.



Lgl Fhe-rights-of-the-iesenr-under-such-agreemens-shali-be

eurniative-4e-al2 Nothing in this section precludes the lessor

from resorting to any other rights or remedies now or hereafter

given to thke-iesse¥ him by law or by the terms of the lease .

s -provided;-hewever;-that-ihe-bdlection-of-the-lecser-Lo-exnereice
the-remedy-Bereinabeve-permitded-shall-be-binding-upeon-hin-and
exedude- reeouree-thereafier- Lo-any-otheyr- remedy-for-reatal-ox
eharges-equivatent-io-rental-er-danmages-for-breach-of-the- covenans
to-pay- sueh~rent-or-charges-aeeruing-cukBequent-to-the-time-of-
gueb-terminaiion:--The-pariies-1e-guek-1lease-pay-further-agree
therein-ihat~unless~the-remedy-provided-by-this-scetion-is-exer-
eiged-by-the-lessor-within-a-~gpeeified-time-the-righi-therets

shail-ke-karreds



SECTIONS TO BE ADDED TO CODE OF CIVIL PROCEDURE

§ 337.5. Damages recoverable upon abandonment or termination of written

lease of real property

337.5. Where a lease of real property is in writing, no action
shall be brought under Section 1951.2 of the Civil Code more than
four years after the breach of the lease and abandomment of the
property, or after the termination of the right of the lessee to

possession of the property, whichever is the earlier tlme.

§ 339.5. Damages recoverable upcn abandonment or termination of oral

lease of real property

339.5. Where a lease of real property is not irn writing, no
action shall be brought under Section 1951.2 of the Civil Code
more than two years after the breach of the lease and abandonment
of the property, or after the termination of the right of the

lessee to possession of the property, whichever is the earlier time.



