
C 

C' 

#50 6/10/68 

Memorandum 68- 56 

SubJect: Study 50 - Leases 

" Attached hereto (sretln PGBU) is a draft statute on lea.es that 

renects the substance ·of the decisions and sussestions _de at the 

last meeting. We suggest that you study the draft statute with care 

prior to the meeting. We plan to go through the statute, .ection by 

section, at the meeting. 

~b1t·r·(piDk) is a bill on attorneY'1l teell in cc.utnct actions 

generally. The bill has passed the Legislature and bas been sent to 

the Governor. 
, . 
Respecttully lU~tted, 

John H. DeJb.ll.l;r 
Executive Seeretar,y 



• 

• 

c 

c 

c 

-<?"-

AMENDED IN SENATE MAY 10, 1968 

AMENDED IN ASSEMBLY MARCH 2:7, 1968 

CALIFORNIA LEGISLATUIlE-1Hil REGULAR SESSION 

ASSEMBLY BILL No. 563 

February 14, 1968 

AlIlJd to add Section .1717 to; Ike ViW (Joile, r6laiflig ',-
to attof'1ltJY'. fe~. 

:fA. t>e4,Pu of the Stat6 of ClIlifONlia t10 8_1 ., frJUowl: 

1 SECTION 1. Section 1717 is added' to the Civil Code, to 
2 read: I 

3 1717. In any action on a contract, where amh eontract 
4 specifluUy provides tbet attorney's f~ and coats, which are 
5 incurred to enfGree the provisioD9 of isuchoontraet, ahall be 

. 6 awarded: to one of the plll'ties, the pr~,-ailing parly, whether 
7 he is the panyspecified in the oontrliet or 1iOt, Bhall be en
S titled tG reaso'IGble atlotney's fees m; addition to costa and 
II neeessary disbursements. 

-10 Attorney's fees provided for by this aeetion BhaU not be sub-
11 jeet to waiver by the plU'ties to any ool>.1:raet whieh is entered 

I.l~GlllLATIVIC COUNSBL'S DI~KST 
.A:a 563, as allli!nded, Brown (J 00.). A tlOm., 's fees: 
Adils See. 1717, Civ.C. 
De<jlares that in actWm on a contraet where the oonu-act specijleaUy 

proyides that attorney's fees and costa, which .re incurred to enforce 
the provisiGD9 of such contract, shall be awatdep t<i one Gf the parties, 
the prevailiIlg party, whether he is the party sp-eoifiedizl the contract 
01' DOt, shall be entitled. to r64lO1labie attorney IS fees and ban waiver 
of IUCh fees by parties to any contract enteredjuto after effective date 
of this act. 

DeJlDes term "prevailing party. " '. 
Vote-Majority; Appropriation-No; Fiscal. 'Omnmjttee No. 
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AB"&63 ~2--

1 iUUHift.er ~the effeetive date tif this1l€etion. Any provision in 
2 any. iuchcontractwhieh 'pl'ovides lOra waiven)t.attorneT'S 
3 fees is· voId. 
4, ·Asased.in, this section "prevailing. party ". means the·jlarty 

·5 inwhoae iavor finaJ.judgmcnt i. rendered. 

.0 
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SECTIONS ADDED TO CIVIL toDE 

§ 1951. "Rent" defined 

1951. As used in Sections 1951.2 to 1952, :l.nclus1ve, "rent" 

includes charges equivalent to rent. 

§ 1951.2. Termination of real property lease; damages recoverable 

1951.2. (a) Except as otherwise provided in Sections 1951.4 

and 1951.6, if a lessee of real property breaches the lease and 

abandons the property before the end of the tel1ll or if his right 

to possession is terminated by the lelSBol' because of a breach of 

the lease, the lease terminates and the lessor may recover from 

the lessee: 

(1) The present worth of the amount of the unpaid rent which 

had been earned but had not been paid at the time .the lea" termi

nated; 

(2) The amount by which the present werth of the unpaid rent 

which had not been earned at the time the lease tezminated exceeds 

the portion of such amount that the lessee proves could have been 

or could be reasonably avoided; and 

(3) Any other daDages necessary to compensate the lessor for 

all the detriment proximately caused by the leasee's breach or 

which in the ordinary course of things would be likely to result 

therefrom. 

(b) Reasonable efforts by the lessor to mitigate the damage" 

caused by the lessee's breach of the lease do not waive the lessor's 
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right. to recover damages under this section. Unless the parties 

otherwise agree, if the lessor relets the property after the lease 

terudnates under this section, he is not accountable to the lessee 

for any rent received from the relettingj but such rent, less the 

reasonable expenses of reletting, shall be offset a~inst any 

amount sought to be recovered under this section. 

(c) Nothing in this section affects the right of the lessor 

under a lease of real property to indemnification, or to specific 

or preventive relief, in any case where such remedy or relief is 

appropriate, whether or not the lease is terminated under this 

section. 

§ 1951.4. Continuance of lease in effect after breacb and abandonment 

1951.4. ~a) Unless tbe lessor bas retaken poeseN1on oi tile 

premises, a lease of real property continues in ettect after the 

lessee has breached the lease and abandoned the property and the 

lessor may enforce all his rights and remedies under the leese, 

including the right to recover the rent as it becomes due under the 

leese, if the lease provides that it shall continue in effect not-

withstanding breach and abandonment by the lessee and includes one 

or more of the following provisions: 

(1) The lease pennits the lessee to sublet the property to 

any person reasonably acceptable as a tenant to the lessor and 

does not set any unreasonable standards for the deterudnation of 

whether a person is reasonably acceptable as a tenant or for such 

tubletting. 
(2) The lease perudts the lessee to assign his interest in the 

lease to any person reasonably acceptable as a tenant by the lessor 

and does not set any unreasonable standards for the determination 
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of whether a person is reasonably acceptable as a tenant or for 

such assignment. 

(3) The lease permits the lessee to sublet the property or 

to assign his interest in the lease if the consent of the lessor 

is obtained and provides that such consent shall not unreasonably 

by withheld. 

(b) For the purposes of this section: 

(1) Efforts by the lessor to maintain and preserve the pro

perty after the lessee has vacated the property do not constitute 

a retaking of possession by the lessor. 

(2) The appointment of a receiver upon initiative of the 

lessor to protect the lessor's interest under the lease does not 

constitute a retaking of possession by the lessor. 

(c) Nothing in this section affects the right of the lessor 

to elect to terminate the lease and recover damages under Section 

1951.2. 

§ 1951.6. Attorney's f~es 

1951.6. If the lease so provides, a lessor or lessee of real 

property may recover, in addition to any other relief or amount to 

which he may be entitled, reasonable attorney's fees incurred in 

any action in enforcing or defending his rights under the lease if 

he is the party in whose favor firal judgment is rendered in the 

action. Section. 1717 of the Civil Code applies to leases of real 

property. 
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§ 1951.8. Advance payments and deposits 

1951. 8. (a) As used in this section, "advance payment or 

deposit" means moneys paid upon the execution of a lease of real 

property, whether designated (1) as advance payment of rent, (2) 

as a bonus or consideration for the execution of the lease, (3) 

as liquidated damages, or (4) as a deposit to secure faithfUl 

performance of the terms of the lease. 

(b) Any advance payment or deposit shall be applied toward 

any damages which are recovered by the lessor. If the lessee 

establishes that the amount of the advance payment or deposit 

exceeds the amount of damages that the lessor is entitled to re

cover, the excess may be recovered by the lessee. 

§ 1952. Lessor relieved of obligations after retaking possession 

1952. (a) Unless the parties otherc;ise agree, when the 

lessor of real property retakes possession of the property after 

the lessee has relinquished possession of the property to the less0~ 

or after the lessee has breached the lease, the obligation of the 

lessor thereafter to perform his obligations under the lease is 

excused. 

(b) Nothing in this section relieves the lessor of his 

obligation to mitigate the damages caused ~ the lessee's breac~ 

of the lease. 

(c) Nothing in this section affects the right of the lessor 

to seek relief for the default of the lessee or to enforce any 

other provisions of the lease. 
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§ 1952.2. Effect on unlawful detainer, forcible entry, and forcible 
detainer actions 

1952.2. (a) Except as provided in subdivision (c), nothing 

in Sections 1951 to 1952, inclusive, affects the provisions of 

Chapter 4 (commencing with Section 1159) of Title 3 of Part 3 of 

the Code of Civil Procedure, relating to actions for unlawful 

detainer, forcible entry, and forcible detainer. 

(b) The bringing of an action under the provisions of 

Chapter 4 (commencing with Section 1159) of Title 3 of Part 3 of 

the Code of Civil Procedure does not affect the lessor's right to 

bring a separate action to recover damages under Section 1951.2, 

but no damages shall be recovered in the subsequent action for 

any detriment for which a claim for damages was made and deter-

mined on the merits in the previous action. 

(c) Notwithstanding the fact that the judgment referred to 

in Section 1174 of the Code of Civil Procedure does not declare 

the forfeiture of the lease, ihe lessor's right to damsges after 

the lessor evicts the lessee is limited to the damages that the 

lessor is entitled to recover under Section 1951.2. Nothing in 

this subdivision affects the right of the lessor to obtain specific 

or preventive relief in any case where that relief is appropriate • 
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§ 1952.4. Leases executed before January 1, 1971 

1952.4. Sections 1951 to 1952.2, inclusive, do not apply 

to: 

(a) Any lease executed before January 1, 1971. 

(b) Any lease executed on or after January 1, 1971, if the 

terms of the lease were fixed by a lease or other contract executed 

before January 1, 1971. 

§ 1953. Natural resources agreement 

1953. An agreement for the exploration for or the removal 

of natural resources is not a lease of real property within the 

meaning of Sections 1951 to 1952.2, inclusive. 

§ 1953.2. Lease purchase agreements of public entities 

1953.2. Where an agreement for a lease of real property from 

or to any public entity or any nonprofit corporation whose title 

or interest in the property is subject to reversion to a public 

entity would be made invalid if any provision of Sections 1951 to 

1952.2, inclusive, were applicable, such provision shall not be 

." applicable to such a lease. As used in this section, "public 

entity" includes the state, a county, city and county, city, 

district, public authority, public agency, or any other political 

subdivision or public corporation. 
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CONFORMING AMENDMENT OF CIVIL CODE SECTION 3308 

3308. (a) As used in this section, "rent" includes charges 

equivalent to rent. 

(b) ~e-~a~ties-~e-aBy-lease-ef-~eal-e~-~e~seHal-~F6pe~~y 

may-ag~ee-tae~e~B-~Ha~-if-s~ea Unless the lease otherwise pro

vides, if a lease sHall-ae of personal property is terminated by 

the lessor by reason of any breach thereof by the lessee, the 

lessor shall thereupon be entitled to recover from the lessee _ 

tae-weFta-a~-~e-~tee-ef-s~ea-~eFS~sa~ieB;-ef-tae-eHeess;-if-asy, 

ef-tae-ame~Bt-ef-~eBt-aaa-eBaFges-e~~i¥aleBt-~e-FeB~-~eservea-is 

tae-lease-fe~-tae-8alaBee-ef-tae-statea-teFm-eF-aBy-saeFteF-~eFiea 

ef-time-e¥eF-tae-tBeB-FeaseBaale-~Btal-¥al~e-ef-tae-~Femises-feF 

tae-same-FeFiea~ 

(1) The present worth of the amount of the unpaid rent 

which had been earned but had not been paid at the time the lease 

terminated; 

(2) The amount by which the present worth of the ugpaid 

rent which had not been earned at the ,time the lease terminated 

exceeds the portion of such amount that the lessee proves could 

have been or could be reasonably avoided; and 

(3) Any other damages necessary to compensate the lessor for 

all the detriment proximately caused by the lessee's breach or 

which in the ordinary course of things would be likely to result 

therefrom. 
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(b) ~e-F~gRts-ef-tRe-~esseF-aBseF-saea-agFeemeBt-saa~~-ee 

eamHlat~ve-te-a~~ Nothing in this section precludes the lessor 

from resorting to any other rights or remedies now or hereafter 

given to tae-~esseF him by law or by the terms of the lease . 

r-~FeV~SeQ;-ReWeveF;-taat-tRe-e~eet~ea-ef-tae-~eSssF-ts-eKeFe~se 

tee-Femes~-aeFe~BaeeVe-~eFm~ttes-saa~~-ee-e~aS~ag-a~eB-a~-aas 

eKe~ase-FeeeaFse-taeFeafteF-te-aBy-etBeF-FemeS~-feF-FeBta~-SF 

eaaFges-e~afva~eRt-te-FeBta~-eF-samages-feF-eFeaea-ef-tge-eeveReBt 

te-~y-saea-FeRt-eF-egaFges-aeeFafBg-saBBe~aeBt-te-tae-time-ef

saea-te~iaatieB.--TBe-~Ft~es-te-eaeg-~ease-may-faFtgeF-agFee 

taeFe~B-tBat-aHless-tae-FemesY-~Fev~sea-ey-tB~s-seet~eB-~e-eKeF

e!ses-ey-tae-~eeseF-wltg!B-a-e~eeif~es-t~-tge-FigRt-tgeFete 

eaa~~-6e-eaFFea. 
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SECTIONS TO BE ADDED TO CODE OF CIVIL PROCEDURE 

§ 337.5. Damages recoverable upon abandonment or termination of written 
lease of real property 

337.5. Where a lease of real property is in writing, no action 

shall be brought under Section 1951.2 of the Civil Code more than 

four years after the breach of the lease and abandonment of the 

property, or after the termination of the right of the lessee to 

possession of the property, whichever is the earlier time. 

§ 339.5. Damages recoverable upon abandonment or termination of oral 
lease of real property 

339.5. Where a lease of real property is not in writing, no 

action shall be brought under Section 1951.2 of the Civil Code 

more than two years after the breach of the lease and abandonment 

of the property, or after the termination of the right of the 

lessee to possession of the property, whichever is the earlier time. 


