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# 52 5/7/68
Memorandum 68-51

Subject: Study 52 - Sovereign Immunity (Prisoners and Mental Patients)

The staff believes that it would be desirable for the Commission
to consider ‘gll possible revisions in the chepters of the 1963 Govern-
mental Liability Act dealing with Police and Correctionzsl Activities
end with Medical, Hospital, and Public Health Activities. We have pre-
pared the attached preliminary draft of a portion of a tentative recom-
mendetion that presentsz for Commission consideration various changes
that could be made in these chepters. The comments to each section of
the legizlation attached indicate the changes that might be made and
the reason for the changes.

The provisions of the Welfare and Inatitutions Code relating to the
care and treatment of mentally ill persons and other pfrsons in mental
institutions were substantislly revised, to become operative on the 6lst
day after the end of the 1968 Regular Session. Time did not permit us
to determine all of the changes that will be necessary to conform the
1963 Governmental Liability Act to the recent revision of the Welfare and
Institutiona Code.

When the Commission has determined which changes it wishes to recom-
mend be made in the Govermmental Liability Act, the staff will revise and
check out the attached draft statute and prepare a revised tentative recom-
mendation for a subsequent meeting,

Respectfully submitted,

John H. DeMoully
Executlve Secretary




RECOMMENDATION OF THE CAI.!FORNIA; LAW :
REVISION COMISSI_O_N o

relating to - _

SOVEREIGN IMMUNITY L

Nurber 9-—=Foligs and Correctional Activities: Medioal, Hos ital
and Public Health Activities

L

In 1863, upon the recommendation of the Law Revision Commizgson,*
the Legislature enacted comprehensive legisiation dealing with'ths lia-
bility of public entities and their employees? This legislation ‘was de
signed to meet the most pressing problems created by the decision of the
California S8upreme Court in Muskopf v. Corning Hospital Distriot, 55
Cal.2d 211, 1] Cal. Rptr. 89, 359 P.2d 457 (1961). . - = . :%.
. The Commission reported in its recommendation relating to the:1963
legislation that additional work was needed and that the Commission
would continue to study the subject of governmenital lisbility: The Clom-
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misaion recammended to the 1965 Legislature certain revisions of the N
Governmental Lisbility Act? and the recommended legislation was enacted.
The 1955 reccmmendation did not deal with the provisions of the 1963
legislation that relste to substantive rules of liability and immunity
of public entities and public employees because the Commission coneluded
that additional ﬁime wag needed in which to appraise the effect of thease
provisions, The Commission has reviewed the experience under the pro-
visions of the 1963 legislation .that deal with police and correctional
activities and medical, hospital, and public health activities5 and

nekss the following recommendations.

[Noter Balance of preliminary portion of recommendation will
be prepared ﬁ?%er the Cormission has determined the sub-
atance of the recommended legialationtl

3. Recomendation Relating to Sovereign Inmunity: Number 8--Revisjions

of the Governmental Lisbility Act, 7 Cal. L. Revision Corm'n Reports
401 (1965). For a legislative history of this recommendation, see
7 €al, L. Reviston Cowm'n Reports 9ih (1965).

b, Cal., Stats. 1965, Ch. 653 {claims and actions against public entities
and public employees); Cal. Stats. 1965, Ch. 1527 {liability of pub-

. lic entities for ownerzhip and operation of motor vehicles).

5. The Commigsion haa considered both the decisional law and other pub-
lished materials commenting on these provisions. See A. Van Alstyne,
California Government Tort Liability (Cal. Cont. Ed. Bar 196L4); Note,
California Public Entity Tmmunity from Tort Claims by Prisoners, 19

Hastings L. J. 573 (1968).




§ 8ub

Section 1. Section 84l of the Government Code is amended to
read:

84l4, As used in this chapter, "priscner" ineludes-am-inmate
of-a-priseny-jail-er-peral-er-correesional~faeilisy- means:

(a) A person who is held in custody pursuant to a previous

adjudication, whether final or not, that he is guilty of & crime; or

(v) A person within the jurisdiction of the juvenile court who

is held in custody pursuant to a previous adjudication, whether

final or not, declaring him to be s ward of the juvenile court under

Bection 602 of the Welfare and Institutions Code or a finding under

Section 707 of the Welfare and Institutions Code that he is not a

fit and proper sublect to be dealt with under the provisions of the

Juvenile Court Law.
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§ B4k

Comment. Sectlion 84l is amended to limit the provisions applying
to "prisoners" to those persons who have been convicted of a crime
and those minors who heve been adjudged a ward of the court who have
violated a law or order of the Juvenile court and those minors the
Juvenlle court has found are not fit snd proper subjects to be dealt
with under the Juvenile Court Iaw and against whom the court has
ordered criminal proceedings to be resumed or instituted.

An adult who has been charged with a crime and 1s held in custody
pending trial 1is not a prisoner. A minor who the juvenile court has
found is not a fit and proper subject to be dealt with under the
Juvenile Court law and against whom the court has ordered criminal pro-
ceedings to be resumed or instituted is considered & prisoner even
though the criminsl trial has not yet been held.

A prisoner would continue in custedy, for example, while in &
work camp or similar facility, while engaged in fire suppression, or
while undergoing medical treatment in = county hospital. However, a

person on parole would not be considered a prisoner.

wlia




§ 84,5
Sec. 2. Section 844.6 of the Government ' Code is amended to
reads
B4l 6. (a) Notwithetanding any other provisions of iaw this
part , except as provided in subdivisiens-{b)y-{e)y-and~{d}-ef this

section and in Sections 81k, 81h.2, B45.4, and BU5.6 , a public

entity is not liable for:

(1) An injury proximately caused by any prisocner.

{2) An injury to any prisoner.

(b) Nothing in this section affects the liability of a public
entity under Article 1 (commencing with Section 17000) of Chapter 1
of Division 9 of the Vehicle Code.

{c) Hothing in this section prevents a person, other than a
prisoner, from recovering from the public entity for an injury re-
sulting from the dangercus conditien of public property under Chap-
ter 2 {commencing with Section 830) of this part.

{d) Nothing in this section excnerates a public employee from
liability for injury proximetely caused by his negligent or wrong-
ful act or omission., The public entity may but is not required to
pay any judgment, compromlse or settlement, or may but is not re-
quired to indemnify any public employee, in any case where the public
entity 1is immune from liasbility under thia section: except that the
public entity shall pay, as provided.in Article b {commencing with

Section 825) of Chapter 1 of this part, any judgment based on a

claim against a public employee who is licensed , certificated or
registered in one of the healing arts under Bivigien-2-(eeameneing
with-Beatior~-500)-of -she-Businspe-and-Prefeasions-Cade any law of
this state, or mgainat a public employee who, although not so

=5~
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§ 8u4k.5

licensed, certificated or registered, is ergaged 6s a public employee

in the lawful practice of one of the healing arts, for malpractice

arising from an.act or omission in the scope of his employment,
and shall pay any compromise or settlement of a claim or action

based on such malpractice to which the public entity has agreed.

-6




§ 8L4.6

Comment. Subdivision (a) of Section 84L.6 is amended to make it
clear that the limited liability imposed by Section. 84S.L {interfer-
ence with right of prisoner of judicial review of legality of confine=-
ment) and Section 845.6 (failure to provide medical care for prisoner
in need of lmmediate medical care) also constitute exceptlions to the
general prineiple of nonliability embodied in Section 84k.6. It has
been held that the liability imposed on a public entity by Section
845.6 exists notwithstanding the broad immunity provided by Section

84k .6, Banders v. Yuba County, 247 A.C.A. 875, 55 Cal. Rptr. 852

(1967); Bart v. Orange County, 254% A.C.A. 335,62 Cal. Rptr. 73 (1967).

The reasoning that led the courts to so hold would probably be applied
to hold .that Section 845.4 also creates an exception to the irmunity
granted by Section 844.6, but no case in point has been found.

The amendzent to subdivision (a) is aleo designed to eliminate
uncertainiy. As ordginally enacted, this subdlvision appears to pre-
clude liability (except as provided in this section) elsewhere
provided by eny law. Taken literally, this would impliedly repeal, at
least in somz cases, Penal Code Sections 4900-4906 (1liability up to
$5,000 for erronecous. conviction}. Moreover, as a specific provision,
it might even be construed to prevail over the general language of
Government Code Sections 814 and 814.2, which vreserve nonpecuniary
liability and lisbility baced on contract and workmen's compensation.
Implied repeal of these liability provisions, however, does not appear
to have been intended. The problem is solved inthe amendment by
limiting the "notwithstanding"clause to "this part" and expressly
excepting Sections 814 and 814.2. The exception for subdivisions (b),

(c}, and (d) has been deleted a8 unnecessary.
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“cluded application of subdivision {d) to medical personnel lawfully

§ 8hk.6

The emendment to subdivision {d) expands the mandatory indemni-
ficatlon requirement in malpractice cases to additional medical person-
nel to whom the same rationale appears to apply. The section, as
originally enacted, was unduly restrictive since it referred only to
medieal personnel who were "licensed" (thus excluding, under a possible
narrow interpretation, physiclans and surgeons who are "certificated"
rather than licensed, as well as "registered" opticlans,
physical therapists, and pharmacists) under the Business and Professions
Code (thus excluding other laws, such as the uncodified Ostecpathic Act

and Chiropractic Act). In sddition, the insistence on licensing pre-

practicing without a California license. E.£., Bus. & Prof. Code

§§ 1626(c)(professore of dentistry), 2137.1 (temporery medical staff in
state institution), 2147 (medical students), 2147.5 {uncertified interns
and residents.)

~ =8a




§ 845.4

Sec, 3. Section 845.4 of the Government Code is amended to
read:

845.4, Neither a public entity nor a public employee acting
within the scope of his employment is liable for interfering with
the right of =z prisoner to obtain a judicial determination or review
of the legality of his confinement; but a public employee, and the
public entity where the employee is acting within the . scope of hism
amployment, is iiable for injury proximately caused by the employee's
intentional and unjustifiable interference with such right, but noc

cause of actien for such injury mey-be-cemmeneed shall be deemed to

accrue untll it has first bean determined that the confinement was

illegsl.

e




§ 845.4

Comment. Section 845.4 is amended to refer to the date of the
accrual of the cause of action. This amendment clarifies the rela~
tionship of this section to the claim statute. As originally enacted, the
six~gorth period to sue after rejection of the claim might have
explred before illegality of the imprisomment was determired, so that

an action could be commenced.

«10=




§ 845.6

Sec. L. Section 845.6 of the Government Code 1is amended to
read:

845.56. Neither a public entity nor a public employee is liable
for injury proximately ceused by the failure of the employee to fur-
nish or obtain medical care for a prisoner In his custody; but, ex-
cept as otherwise provided by Sections 855.8 and 856, a public eme
Ployee, and the public entity where the employee 1z scting within
the scope of his employment, is liable if the employee knows or
has reason to know that the prisoner iz in need of immedilate medi-
cal care and he fails to take reasonable action to summon such
medical care. Nothing in this section exonerastes a public employee

who is licensed , certificated or registered in one of the healing

arts under Bivigien-2-{ecemmencing-~with-Seetien-500)-ef-the-Buai-

ness~-and-Profensiena-Cede any law of this state, or a public em-

ployee who, although not so licensed, certificated or registered,

is engaged as a public employee in the lawful practice of one of

the healing arts, from liability for injury proximately caused
by malpractice or exonerates the public entity from lisbiiity-fer

injury-preximately-eqused-by-aueh-malpraetiee its obligation to

pay any judgment, compromise or settlement that it is required to

pay under subdivision (d) of Section 8445 .

Comment. Section 845.6 1s amended to expand the scope of the public
employees who are referred to as potentially liable for medical malprac-
tice to include all types of medical perscnnel, not merely the limited
classes who are "licensed" under the Business and Professions Code. This
conforms Section 845.6 to amended Section 84k.6. The amendment also
clarifiee the relationship of Section 845.6 and subdivision (d) of

1 L] »
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§ 846
Sec. 5. Section 846 of the Govermment Code is amended to
read:
846. (a) Neither a public entity nor a public employee is
liable for an injury caused by the failure to make mn arrest or
by the failure to retein an arrested person in custody. '"Failure

to retain” includes but is not limited to the escape or attempted

escape of an arrested person and the release of an arrested person

from custody.

{b) Nothing in this section affects liability pursuant to

any appliceble statute for escape or rescue of a person arrested

in & civil action.

Comment. Subdivision (a) of Section 846 1e amended to add the
second sentence. The added sectlon codifies existing law. BSee
Ne Casek v. City of los Angeles, 233 Cal. App.2d 131, 43 Cal. Rptr.
294 (1965){city not 1isble to pedestrian injured by escaping arrestee).

As originally recommended by the law Revision Commission in 1963,
Section 846 only granted immunity for fallure to make an arrest. The
additional immunity for “fallure to retain an arrested person in cus-
tody" was added by the Senate in the course of enactment of the 1963
legislative program. In context, and in light of the officially
approved “comrents" to this section and its companion provision, Section
845.8 {granting immnity for parole and release decisions and for
injuries "caused by an escaping or escaped prisoner"), it 1s clear
that the immnity here conferred waes being consldered with reference

to persons arrested or teken into custody under criminal process or




§ 8L6

on eriminal charges. The spplication of the statutory language to
instances of civil arrest {as authorized by sections 478-50k of the Code
of Clvil Procedure) appears not to bave been considered. Indeed, the
entire concern of the Commission sand the Legisiature seeme to have

been directed to the problem of liabllity for torts committed by the

person who escapes from official custodY or who 1s not arrested.

The civil arrest statutes, on the other hand, establish & policy
of personal lismbility of public officers (e.g., sheriff, marshal or constable)
who fails to. retain in custody & person arrested under civil arrest pro-
ceedings. This lisbility is not dependent on the commission of a tort
by the person who escapes, but is a liabillity of the officer to the
party who invoked civil arrest as a provisional remedy and whose rights L
have thus been frustrated by the escape. See Govt. Code §§ 26681, I
26682; Code Civ. Proc. §§ 501, 502. Hence, civil arrest cases are '

excepted from Section 846 by the addition of subdivision (b).




§ 85k4.2
Sec. 6. Section 854.2 of the Government Code 1s amended to
‘read:
85k.2. As used in this chapter, "mental institution" means

any medical facility , or identifiable part of any medical facility,

Lsed primarily for the care or treatment of persons committed for

mental lllness or addiction.

Comment, Section 854.2 is amended to insert "medical™ before
Tfacility"” to better correlate this section with the definition of
"medical facility" in Sectlon 854%. Section 854.2 8lso 1s amended to

make 1t clear that the entire institution does not have to be devoted

to care and treatment of the mentally 11l in order to come within the E

definition, but that a ward or wing of a general hospital used for that

purpose will also qualify. See Goff v. ;ns Anggles County, 254 A,0.A. |
53, 61 Cal. Rptr. 840 (1967){psychiatric unit of county hospital).

See Welf & Inst, Code § 6003 (defining "county psychiatric hospital").
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§ 854

Sec. 7. BSection 85L.4 of the Govermnment Code is amended to
read:

854.4. As used in this chapter, "mental illness or addiction”
means mental illness, mental disorder bordering on mental illness,
mental deficiency, epilepsy, habit forming drug addiction, narcotic
drug addiection, dipsomenia or inebriety, sexual psychopathy, or
such mental sbnormality as to evidence utter lack of power to con-

trol sexual impulges.

Note: Section 854.4 requires substantive revision to conform
to new terminology that will be used in the Welfare snd Imstitutions
Code, cperative on and after the 6lst day following the 1968 regular

session,
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§ 854.6
Sec. B, Section 854.6 1s added to the Government Code, to
read;
854.6. As used in this chapter, "mental patient”" means a
person who is in a mental instituticn for purpcses of cbservation,
diagnosis, care or treatment for mental 1llness or addiction, or

is on parole or leave of absence from a mental institution.

Comment. Section 854.6 has been added to clarify the scope of the
immnitiee created by Section 854.8. Sectlon 854.8 provides that a
public entity ('except where otherwise provided in the section) is not
liable for injuries by or to “euy person committed or admitted to a
mental institution:" The quoted wording is not entirely clear. For
example, it might not .apply to persons who were neither committed nor
admitted, but had been temporarily "placed” (e.g., Welf. & Inst. Code
§§ 5150, 5206) or "held" (e.g., Welf. & Inst. Code § 5152} or temporarily
"detained" (e.g., Welf. & Inst. Code §§ 5151, 5206, 5213, 5231), or
"certified" for "imvoluntary intensive treatment" (e.g., Welf. & Inst.’
Code § 5250) Pending commitment proceedings. Moreover, the requirement
in Section 854.8 that the person be committed or admitted to a mental
institution ralses doubts as to 1ts applicablliity to mental patients on
parcle or leave of absence, as authorized by law. E.g., Welf. & Inst.
Code §§ 6360 {varcotic drug addicts), 6407 (babit forming drug addicts),
6455 (mentally abnormal sex offenders), 5257, 5258 (inebriates), 5306
(eminently dangerous persons), 5154 (mentally disordered persons)., Yet,
such parcled patiente, or patients on leave, would seem to come within

the rationale of the mental patient lmmunity, since the decision to parole 1

or grant a leavo should not be influenced by fear of possible liability
for Injuries by or to the patient. These ambiguities are cleared up by the
addition of Section 854.6 snd by the use of the phrase "mental patient”

in Section 854.8.
-16-




§ 854.8
Sec. 9. Section B54.8 of the Government Code iz amended to
reed:
854.8. (a) Notwithstanding any other provision of iaw this
part , except as provided in ssbdiviaiems-{b}y-{e}-and-{d}-ef this

section and in Sections 814, B1lk.2, 855, and 855.2 , a public

entity is not liable for:
{1) An injury proximately caused by sey-persen-eecmmiticd-er

admitbed-te-a-mental-ingtitubion a mental patient .

(2) An injury to amy-pereen-cemmitied-er-admitéed-te-a-mental

inatitusien 4 mental patient .

(b) Nothing in this section affects the liability of a public
entity under Article 1 (coamencing with Section 17000} of Chapter
1 of Division 9 of the Vehlecle Code.

{c) Nothing in this section prévents a person, other than a

peroen-cemmitied-or-admitbad-te-a-mentnl~instisubion mental patient ,

frow recovering from the public entity for an injury resulting from '
the dangerous condition of public property under Chapter 2 {com-
mencing with Section 830) of this part.

(d) Nothing in thils section exonerates a public employee from
1iability for injury proximately caused by hls negligent or wrong-
ful act or omission. The public entity may but is net regulred

to pay any judgment, compromise or settlement, or may but is not

required to indemnify any public employse, in any ceae where the

public entity 1s immune from limbility under this section; except

that the public entity shell pay, as provided in Article 4 {com-

mencing with Section 825) of Chapter 1 of this part, any judgment

=17~




§ 854.8
based on & claim against a public employee who is licensed , cer-

tificated or registered in cne of the hegling arts under Pivisiern

2-{eormeneing-with-Seetien-500) -of-she-Bugineaa-and-Professions

Sede any law of this gtate, or against a public employee who, al-

though not so licensed, certificated or registered, is engaged as

a public employee in the lawful practice of one of the healing

arts, for melpractice arising from an act or amission in the scope
of his employment, and shall pay any compromise or setilement of

e claim or action based on such malpractice to which the public

entlty has agreed.

Comuent. Section 854.8 is amended to substitute "mentsl patient"” !
for the original language in subdivisions (a) and (c), thereby adopt-

ing the new definition of "mental patient" in Section 854.6.

The other changes in Section 854.8 are supported by the reasoning

advanced for the similar amendments made to Section 844.6

e
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§ 855.2

Sec. 10. Section 855.2 of the Goverrment Code is amended
to reead:

855.2. MNeither a public entity ncr a public employee acting

within the scope of his employment iz liable for interfering with
the right of an inmate of a medical facility operated or maintelned
by a public entity ,to obtain a judicial determiration or review
of the legsality of his confinement; but & public employee, and the
public entity where the employee is scting within the scope of

his employment, is lisble for injury proximately caused by the
employee's intentional and unjustifiable interference with such
right, but no cause of action for such injury may-be-espmeneed-

shall be deemed to scerue until it has first been determined that

the confinement was illegal.

Corment. The amendment to Section 855.2 1s similar to that made

to Section B45.4. See the Comment to Section 845.k,




§ 856

Sec. 1L, Section 856 of the Government Code is amended to
read:

856. (a) Neither & public entity nor & public employee acting
within the scope of his employment is liable for any injury re=-
sulting from determining in aeccordance with any applicable enact-
ment;

{1) Whether to confine a person for mentsl illness or addiction.

{2) The terms and conditions of confinement for mentel illness
or addiction In a medical facility operated or maintained by a pub-
lic entity.

(3) Whether to parcle , grant a leave of absence to, or release

a person frem-eenfinemert confined for mental 1llness or addiction
in a medical facility operated or meintained by a public entity.

(b} A public employee is not lisble for carrying out with due
care a determination described in subdivision (a).

{c) Nothing in this section exanerateé 8 public employee from
liebility for injury proximately caused by his negligént or wrong-
ful act or omission in cerrying out or failing to carry out!

(1) A dgtermination to confine or not to confine a person for
mental 1llness or addiction.

(2) The terms or conditions of confinement of a person for
mental illness or addiction in = medical facility operated or main-
tained by & public entity.

(3) A determination to parole , grant a leave of absence to,

or releage & person frem-eenfinmemens confined for mental illness
or addiction Iin s mediesl facility operated or maintained by a

public entity.
-20-




T 855
{d) As used in this section, "confine"” includes admit, commit,

Place, detain, and hold in custedy.

Comment. Section 856 is amended to make reference to "leave of
absence"” since the Welfare and Institutions Code aypears to consider
such leaves equivalent to paroles. See Welf. & Inst, Code § 7351.

Subdivision (d) has been added to clarify application of this section

to 81l cages within its rationsle.
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§ 856.2
Sec. 12. BSection 856.2 of the Government Cocde is amended
to read:
856.2. Neither & public entity nor a public employee is
liable for an injury caused by or to an escaping or escaped
Bersen-vhe-has-been-eermitted-for-monial-illinesa-or-addiesion

mental patiemt .

Comment. The amendment of Section 856.2 accomplishes two purposes:

First, by insertion of the words, "or to," it is clear that injuries
sustained by escaplng or escaped mental patients are not a basie of
lisbility. Other jurisdictions have recognized that, when a mental
patient escapes as a result of negligent or wrongful scts or omissions
of custodial employees, injuries sustained by the escapee as a result
of his inability due to mental deficiency or illness to cope with
ordinary risks encountered, may be s basis of state liability. See,

e.g., Callahan v. State of New York, 179 Mise. 781, 40 N.Y.S.2d 109 {(Ct.

Cl. 1943), aff'd 266 App. Div. 1054, 46 N.Y.S.24 104 (1943)(frostbite

sustained by escaped mental patient); White v. United States, 317 F.2d 13

(4th Cir. 1963)(escaped mental patient killed by train). It is not
certain whether the immnity provided by Section 854.8 for injuries
to mental patlients would apply after an escape or even during one.
HBence, to clarify the rule, the immnlty here should be expressly made
to cover injuries to escapees.

Second, by using the term, "mental patient," the scope of the
immnity is clarified consistently with its rationsle. "Mental patient”

is defined in Section 854.6. Ae so defined, it covers not only persons

e I




