-,

463 | 4/1/68

Memorandum 68-4k4

Subject: Study 63 - Evidence Code {Psychotherspist-Patient Privilege)

Attached as Exhibit I (pink) is a letter from James E. Dixon,
a2 Ventura attorney, pointing out that the psychotherapist«patient
privilege is not clearly made applicable to group therapy situations
by Evidence Code Sections 912, 1010, and 1012. The pertinent statute
sections are set out in Exhibit II {yellow) attached.

The staeff has not doubt that this situvation will be the subject
of clarifying legislation. The policy question presented is whether
the Commiesion wishes to prepare the legislation or to have it prepared
by some interested member of the legislature. In view of the Commiesion's
bagkground on the Evidence Code, we believe that the necesgsary amendments
should be prepared by the Commission.

The steff suggests two amendments to eliminate the existing uncer-
tainty in the law:

(1) Evidence Code Section 1012 should be amended as follows:

1012. As used in this article, "confidential communication
between patient and psychotherepist" means informaticn, including
informetion obtained by an examination of the patient, transmitted
between a patient and his psychotherapist in the course of that
relationship and in confidence by a means which, so far as ihe
patient 18 aware, discloses the ianformation to no third persons
other than those who are present to further the interest of the
patient in the consultation , er examination , or treatment or
those to whom disclosure is reascnable necessary for the transmis-
slon of the information or the accomplishment of the purpose of

the consultation , er examination, or treatment, and includes a

diagnosis made and the advice given by the psychotherapist in
the course of that relationship.

This amendment Is a desirable one without regard to the problem of group
therapy. Probably, however, "consultation" would be construed to include

“treatment."



()

)

(2) Evidence Code Section 912, relating to waiver, should be
amended to add a new subdivision {e). The text of this section is
set out on page 1 of Exhibit IT. The new subdivision should read:

(e) The making of a2 communication in the course of group

therapy conducted under the direction of a psychotherapist is

not a waiver of the privilege provided by Section 1014 (psycho-

therapist-patient privilege) if the communication is otherwise

protected by that privilege.

In view of the growing importance of group therapy in the treatment
of psychological disorders, the staff belleves that it 1s essential that
the Evidence Code provisions be clarified. We believe that the amend-

ments set out above are sufficlent to meke the law clear.

Respectfully submitted,

Gorden E. McClintock
Junior Counsel 5

-
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Denr Ken:

The recently adopted Evidence Code crested s confidentizl communication
£~ privilege between patient and psychotherspist. This means that whatever
a patient tells a eychotherapist or whatever a psychotherspist tells e
patient cannot be revealsd in court except in limited instances. (See Evi-
dence Code 1012, :

I belisve that this should be brosdened to inciude 3ll those pecple who are
> in the group where the pgychiatrist or psychologlst prescribes groug
thersy for the .atient. R seems to me that under the present law, other
membera of the group can be made to teatify.

The problem arizes because Section 1910 of the Evidence Code defines 3
28ychothera,ist as b doctor gractising .sychistry or ss a certified
rsychologist; Section 912 covering waiver of the privilege doesn't seem
to cover this aftuation; and Sectiop 1012 which might cover the situstion
doean't seem to do go, Sestion 1013 says thet the communication ie
confidentis] if, as far as the patient iz eware, it disclomes the inform-
ation “to ne third persons cther than those who are nresent to further

the interest of the patient in the consuitation or exarmination or thoss to
whorn the disclosure is reasconably necewsary for the transmission of the
information or the sccomplistunent of the Jurupose of the consultation or
examination. ' (Aher members of & group in a group therspy situation
may be present 'to further the interest of the patient’ but this is not In
‘a consultation or examinetion; and they are ceriainly not -ersons to whom
disclosure is "'reasonsbly necessary for tranasmission of the information.
Possibly they are “resacpably neceszary for’ the asccomplishment of the
purpose of the congultziion or examination. However it could be made
more clear,

1 have been sdvised thei grouy therayy la an exceedingly useful tool for
the .sychietrist to use ip treating smotional and mental problems; that
this requires the frank revelation of matters that are not only embarras-
sing but which could be harmful to the patient's interest; and that in-
stances have arisea whers a patient wiil not talk freely in e groug for



Aggsmblyman Kexn MacDonnld
Megreh L1, 136F
Page 2

fear that others in the grouy 6o b3 cow,eliad to testily about his stete-
ments. (All these reaswns =re given in the Lagislative Commiites's
commaent regerding the reason for the creaticn of the peychothera ist-
pationt privilege. )

Take for exam?it a gpouse being treated for some emotional problem
sffecting hiz marriage. He has perhapa sivsyed and hiz wife doesn’t know
of this. For effective treatment by the group therapy methad, be should
discusa his experience bul he dosan’t dare do ao bacause his spouse may
first com el him to reveal the identity of gther members of the *roup and
can then sk the other members of the group what he has said while in
therapy and the cther members of the group sppesr to heave no privilege
to refuse to testify.

I would remedy this aitustion by making the {following emendments:;

&. To Section 1010, which defines psychotherapiat, add the foilowing
subssragrapk {¢): For the purpose of the privilege oreated by this Article
only, & paychotherayiat includes those ersons whe are also patients as
defined in Section 1011 who are present with the patient at grou;. therapy
at the direction of a vorson defined in eub.aragrayhas (&) or (b) of this
section.

B, Gection 1012 should be amumﬁ&ﬁ by inaerting, about two-thirds of the
way through, the word “trestment’ so ther it would read, from sbout

mid-point, ... discloses the information to oo third sersons other than
those who are pmmnﬁ to further the 1ntex*eﬁt of the saiient in the consul-~
tation, treatment or exseminalion, or. ...

The Evidence Code is well copatructed and vary intricste fn ita operation,
It shouid not be lightly amended. i feel bowever that this group therapy
situation is something that wae overiooked and which should be covered.

i am sending ax identicsi letter io Semsioyr Lagomarsing.

Very truly yours,

James E, Dizxon
JED in
CC: Dy, Walter R, Tosnsend

Cailfornia Stats Bar Apeocletion
Law Ravigzion Comrmisaion
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8 012, Waiver of privilege. (&) Exdept as otherwise provided in
this section, the right of any person to dlaim a privilege provided by
Section 954 (lawyev-client privilege), SS:D {privilege for conlidential
marital communications), 931 (physician-patient privilege), 1014
{psychotherapist-patient privilege), 103 {privilege of penitent), or
1034 (privilege of clergyman) i$ walved with respect to a communi-
cation protecied by sueh privilege if any holder of the privilege,
without eoercicn, has disclosed @ signifi ant part of the coprmunica-
tion ov has consented fo such disclosurg made by anyvone. Cofsent
to disclosure is munifested by any statement or othier conduct of the
holder of the privilege indicating bis ¢ naont 1o the disclosure, in-
cluding his failure o daim the privilege in any.proceeding in which
e has the legal standing and opportunity 1o claim the privilere.

4

{(b) Where two oF mdore persens at joint holdesrs of a nrivilege
provided by Section 3554 (awyer-clien] privilege), 994 {physician-
patient privilege), or 1014 (psychoihprapist-paticnt privilege}, a

. waiver of the right of a particular joint holder of the privilege 1o claim
the privilege does not aflect the right of| another joinl holder to rlaim
the privilege. In the case of the privilege provided by Section 030G
(privilege for confidential marital comrpunications), & waiver of the
right of one spouse {o claim the privilege does not affect the right of
the other spousc to ¢laim the privilege.

O (¢} A disclosure that is ilself privileged is not o waiver of any
privilege.

{(d) A disclosure in confidence of b communication that is pro-

tected by a privilege provided by Section 954 (lawyer-client privilege},

994 (physician-pationt privilege), or 1014 (psychotberapist-paticnt

privilege), when such disclosure is reasonably necessary for the ac-

complishment of ik purpose for which the lawyer, physician, or

psychotherapist was consuited, is pot a waiver of the privilege. (Slats.

1963, ¢, 299, §\912.) ‘

Commeni-—Senale Commillee on Judiciarvy

This seclion eovers in gome delail privilege has ihe Jegal slanding and
the matter of waiver of thoeze priv-  the opportunity to clalm the jrriv-
jleges that protecl confidential comn-  flege constitules a wailver. This
munigations. scepis to be the existing law, Sce

Subdivision (u). Subdivision fa) City & County ol Ban Francisco v.
stutes the generzl rule with vespect  Superier Court, 97 (al2d 227, 233,
te the manner in which a privilege 231 P.2d 26, 23 (1951); Lissak v. .
is waived. Failure lo claim the Crocker Bstale Co, 119 Cal. 442, 51 )
privileze wheve the holder of the I, |688 (1899}, There is, however,




§ 912

ab least ene ease Lhat is out of heas
mony with this cuke,  Pegple v, Hor
120 CablAppad 424, 207 P24 9
(1951) (acfendunl’s failare {o ohaim
privilege to prevent o wilvess {vent
testifying 1o a commanication ber
tween the Jefendant and his attor)
ney held not (o walve the peivilege
to provent the sitorney fvom sl
ilavly testifying).

D Mubdiviston Fh2. A walver of By
privilege by a jeint holder of th
privilege docs not operaby te wWaiy
the privilege Tor any af the othep
jnint holders of the privikese. Thi
codificy exisling b, See People y.
Kor, 128 Cul App.2d 426, %01 Faeiat]
a4 {10541 Poople v. Abuir, 102 Cuf.
App.2d 763, 228 P2 336 (1351).

Sabdivicon (el A priviege B
not waited when a roveladion of (he
priviloged matter takes phwe ip
another priviliged  commnicaiion.
Thus, for example, & pevsen dacd ngl
waive hig Lewyer-elient privilege iy
telling his wife In ponfidener what §i
woas that he told his altorney. Ny
‘dnes a person waive the mwitpd

smmunication privilegs by teiliyge
his attorney in coniidence fa the

L T T

ey

course of the atiorney-gliont ,l‘islT‘-w

tionship what it was that ha told hf
wife. And 2 person does not waiye
the lawyor-elient privilege ay lo|a
comrunication by relafing it to ap-
other alterney in -the conrse of |a
separate relatisiship, A privilegpd
eommunication should nol ccase fo
be privileged nerely Lecause it hps
been relnted in the course of ancibpr
privileged  commrmnication. The
theory wndoslyving the coneepe plf
walver i3 that the Tinlder of ife
privilege has abandoned the seeregy
to which he is eatithed wvrder the
privilege,  Where the revolsiion jof

the privilegm) matter Lokes place|in

PRIVILEGRES

o

Piv. 3

anwitier, privilesod  commanication,
there lina not been sceh an abandon-
ment, OF course, thiz rule does nof
apy uirkoss 1he revaintion was with-
5 the seope of the relationship in
whick ib was made; a olient consalis
g s lawyer on a cqeivact matter
who Lluzis oub that he todd his doe-
for thot he namd a vencyedl dizeass
has  waived the  privilege, oven
ke inteoded the cevelation to
Wleniial, beeause the vovela-
tion was nob necessaey to the con-
tenet Business at haed,

Suddigisive rd).  Subdivizioa (d)
ned fo mnintain the confiden~
iizlily of corpuanicaiions in certain
sittsbions  where the communiea-
tiang are dizeloged o othees in the
course of aoeomplishing the parpose
for which the lrwsrer, physician, or
psychcthorapid was consulted Mor
eaample, wWhere a ceoddeptial com-
nntendion from o elient is related
hy hig atterney to a physiclan, ap-
srabser, ol ulhee oxprrt in ovder to
ohktnin thab persen’s assislauee so
thab {he wtiorney will better be able
by advise his clienf, the disclosure
i nmub a4 waiver of the privilege,
even Lhotixl the disclosure is made
with the client's knowledae and con-
Aent. Nor would a4 physiclan’s or
psychotheramst’s keeping of confi-
dential reeords neeossary to diag-
nose or teeal a patient, such as con-
fidentinl Tospital vecords, be a waiv-
ey of the privilege, even though
cther authotized persons have accesy
to ‘he records. Similarly, the pa-
tient™s presenfation of a physivian's
preseription 1o a ragistored pharma-
eist wanld pot eonatitube & waiver of
the whysicinn-pationt privilege be-
pause sieh disclosure s reasenably
weeessary fov the accomnplishment of
the perpose for which the physician
is ronsoited.  See also Evideance Code




§ 992, Cowmunieations sach as Lipte. 604 (10833 {heaving denied)
c these, when made In confidence,  held that ithe shysieian-putiont priv:
:-sh?u.ld ot operate to destrey the ilege did net provide proteetion
1:1:1?1!&;:;0 even wher they ave made apainst disclosure Ly a phaonacise
w;tfl ihe consent of ihe eliont or of infira ation conctruiz;g the na-
patient. Herve, agunin, the privilege tuve of drugs Jispensed upon pre-
bolder hay not evidenced any aban- seription. | See also {Iimmelfarb v
donment of secreey, Hence, he  United Siates, 175 ¥.a2d 024 (“th'
should be entitled to maintain the Cie. 1949} (2pplying the C-ﬂifor;lia
cun.ﬁdﬂntinl nature of his eommuni-  law of privileges and holdin:;; that a
catm.ns to his atterney or physician iwyer's rpvelation to an accountant
tiespxte the neeeramvy further dis- of 3 «lient’s conununication to the
“iosure, Tawyer wjivcd tha client's privilege
Subdivisicn {d) may change Cali- T such revelation was auilorized by
fornia law. Creen v, Supwrior the client),
Court, 220 Cal.App2d 21, 83 Cal

§ 1010. “psychothorapist”. As used|in this article, “psycho-
therapist” nieans: )

(a) A person authorized, or reasonably believed by the patient
to be autborized, to practice medicine in jany slate or nation who
devotes, or is reasonully believed by the patient o devole, a substan-
tial poition of his time to the practice of psychialry; or ’

{b) A person certified as a psycheologist under Chapter 6.6 {com-
mencing with Scction 2900} of Division 2 |of the Business and Pro-

O fessions Code.  (Stats.1965, c. 209, § 1010.)| .

Comment—Faw Ruevision Comiaission

A “psychiotherapist” is defiued to  tified pspchologist {sce Bus, & Prof.
jnclude only n werson whe is or who  Code § 2900 et seq.}. See the Com-
is reazonally believed {o be a psy-  inent {o|Scelion $00,
chinirist or who is a Californin cey-

§ 1011. “Tationt”. As used in this arlicle, "palient” means a
persen who ecasults a psychotherapist or stibmits to an examination
by a psychotherapist for the guvpese of sequring a'diagnosis or pre-
ventive, palliative, or curative treatment of his mental or emotional
condition or who submits o an examination of his mental or emo-
tioual condition for the purpose of scientifie rescavch on meutal or
emotional probloms. (Stats 1960, ¢ 295, § 1011) . .

Cosmeat—Ag=erahly Commiiteolon Judiciazy

Sec the Corvment to Section 291, or treatfent of a montsl or emo-
Section 1611 is comparnble lo See-  tional copdition hut cleo persers vwho i
tion 991 {physician-patient privi- subail t axamination for purposes '
lege) oxcept that the definition of  of psychintric or psyehofogical ve-
"pationt” in Seetion 101X includes  search, [See the Commant {0 Section
not only persons sevking dingnosis 1014,

s v




oo Boivensnopudiont end peyaleihae)
i '*.“.‘-.!Hfl.‘:-‘if.i(!l‘; boterorn potient sl pEckor

Whonsitien oblvined by su oxaonbnofan o
toe pallent, trans niflad Fovern o iy gtk i flo eonnsn of
tuunt yoluticnsin) aud In ¢onlilos b s i patiaet I8 svnee,
izolones tha inlmmascs 1o Ko thind | na Giher {am fhece vwho fice pzosonl {o
Iarthor ihs fevesd of 4.0 padiert in comstiztion or esoisionticu oo thosz 10
whora dicilosers 38 recunsably wesereosy for fly frveission 67 tho Wafomnation of
the sesaminlishmoit of the paposa of {he conaltf tion or cxmainstion, sud indudos &
dlosoous made nud 00 sdvize phven by @i pephotoorapist i e ecuwse of Huad roe
bationshin,

‘ ; § 1042, mOond

Ag nead in s rticl

1her P oreinas oo

.
i Sorigica Conardnzlen Dosiment
1337 Muizudineat

Tha exprcns fnelusia
tho Btst elagsn wilt

= s 1a opoonecasunicaled dizgnosls upreieuied
straedon of this gde

nessible oo~ L ha privildge. Sneh a eonsbruciion wo
hr that wetdd leave  yiucly desivoy the wrivhivge, won m

§ 1014,  psycunthorapist-pationt privilege. Subject to Soction
912 and except as-otherwise provided n this arlicle, the patient,
whether or not a party, has a privilege fo refuse to disclose, and to
provent another from disclosing, & confidential communication be- - -
tween pationt and psychotherapist if the privilege is claimoed by:

(a) The helder of the privilege:

{b)} A person who iy autherized fo| elaim the privilege by the
holder of the privilege: or

{c) The person who was the psychotherapist at the time of ihe

eoniidential commrmication, but such
privilege if there Is ne hotdar of the prb
otherwiso Instrrcted by a pocson auth
(B3tais. 1963, c. 259, § 1014.)

erson auy not coinim the
silope in euistenice ov iF he i
crized to vecmit disclesure,




$ 1014

This article cveates a psychothera-
pist-patient privilege that provides
mnch broader protection than the
physicimu-patient privilege.

Paychiateists now luwe only the
vhysician-natient privilexe which is
enjoyad by physiciaps genorally, On
the other hand, pevsuas whe consult
certiied payehologists have o much
breader privilems poder Business and
Profoasiony Code Seotion 2004 {su-
perscded by the Dvidence Code).
Thore is noe radiouul basis for this
distinetion.

A broud privilege should apply to

bath psyehintrists and certified psy-.

cholosriats, Paychnanalyziz  anid

"paychotherapy are dependent upen
the fullest revelation of the inost in-
timabe amd euibierassing detauls of
tho patiend's life. Roscavel on pien-
tal or amobional problems raquivea
simibar disclosure, Unless o nalient
or eesearch subject i azsurod that
suech information ean and will be heid
in gimnost confidence, ho will be -
luctant to make the full diselosure
vpon which diagnesis and {rectmient
or ecomplete and accoarabs resenrch de-
pends.,

The Law Revision Commiussion has
received sovoral soliable repoits that
persons in oeced of treatinent sounc-
timos refuse sueh feeafmenl from
mavehialrists becouse the eontiden-
tiality of their comtnunieatinns can-
nnb be assaved under oxisting law,
Many of these persons are serfousty
Msturbed and conatitute threats ic

{omuwent—Senate Committee on Judiciary

other peesons in the cammunity. Ac-
cordingly, this aviicle osiablishes a
new privilege that grants to paticnts
of psychiateists a privilege ach
browder in scope than the erdinavy
physgician-patient  privilage. Al-
thaigh it Is vecognized that the
gragiing of the privilege may op-
erate in particnlar cases to withheld
velevaat information, the interests of
zecicty will be better served if psy-
chiairists ara able to saswire pationts
that| their confidences will be pro-
tectad,

The Commizsion has nlze hoot #n.
fornted that adequnate vesearch can-
not e corvvied on in this ficld unless
persons examined in eonncetion
therpwith can bo guavaniced (hat
thaiy dizclosures will be lept confi-
denktial, '

The privilage also applies to psys
cholggists nnd suporsedes tha pay-
cholggivt-pntient peivilege provided
in Spelion 2904 of the Rusinesa and
Profpessiens Cede. The new privi-
lega is ene for psyehothorapists gen-
erally.

CGgnevally, the privilege provided
by this article follows the shysician-
patiant privilege, and the Commenty
to Soptioons 980 through 1007 ave ner-
tinent. The following diffcronces,
howaver, shoald he noted :

{1} The paychotherapist-pationt
piivifege applies in all procosdings,
Tha physictan-pativnt privilege doos
not apply o eriminal proceodings.
This|difference in the seope of the




§ 1314 PRIVIL,

bwo privileges i3 based on the Tact
that the Law Revision Commission
has heen advized that propar psycho-
thevapy often is denied a patient
zolely because he will not Lalk frecly
te a psyehotherapist for foar that the
iatier may be eemapetled fn a criminal
proceeding to reveal what he has
heen fold, The Conunission has also
heen advised that yeseaveh in thias
ficld will be undaly hampered aulosy
the privilege is available in criminal
procoedings,

Although the psychotherapist-pa-
tient privilege applies In a eriminal
procecding, the peivilege is not avail-
able to a defendant who puts his
mental or emotional eondition in is-
sue, as, for example, by a plea of in-
sunity or a claim of diminished re-

. sponsibility, Szo Eviderice Code §§

1018 and 1023, Tn such a mrocced-
fing, the friev of fact should have
avaifable to it sl inforpwtion that
ean be ebtained in rerud ta Lhe do-
Tendant's mental or cuotionnl condi-
tion. That cvidence can often he
furpished by the psychotherapist
who examined or treated the patiout-
defendant,

FULERD: , Ny, §

{2} Therve i3 an cxecption in the
p]u—‘aicin.'.i«paticnt privilage for come
mitment or guardianship proceed.
ings for Lhe patient. Bvidence Code
§ 1004, Seciion 1024 nvovides a con-
sidevubly] navrowee exception in ihe
puychotherapist-patient privilege.

{3) The physician-patient privi-
lege doed not auply in oivid actions
for damiges avising »ut of the pa-
tient's climinal amduct. Evideuee
Code 399, Nor deas it apply in cor-
{rin  adinivirative  proccedings,
Evideucg| Code § 1907, No sintilae
excoptions are provided in  the
paycholherapist-natient  privilepe.
‘These expeplions appear in the phy-
stcian-pationt privilage hecause that
privilezo|doos not spply In eriminal
proceedings.  Sec Rvidanee (ode §
998. Thevefore, an exception is also
created for comparabla eivil and ad-
ministeative eases, The psychother-
apist-patient privilege, however, does
apply in duitainal cases; hoence, there
is no siwitar exenpiion in adudnis-
trative piroccedings or eivil actions
fevolving| the patieut's evimingl con-
duct,




