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Memorandum 68-39
Subject: Study 63 - Evidence Code (Privilege Againet Self-Incrimivation)

Attached as Exhibit I (pink) is a letter from Robert E. Hinerfeld,
a8 Los Angelee attorney, expressing the view that counsel ought to be
able to comment on the defendant's claim of the privilege against com-
pulsory self-incrimination in & eivil case. Mr. Hinerfeld was involved
in 2 case in which a divorced wife was claiming that her hushand had
fraudulently concealed commnity property at the time of the divorce.
When the defendant was served with interrogatories he declined to
engwer them on the grounds that the answers might tend to incriminate
him. (The husband was under investigation by the Internal Reveme
Service for poseible violations of the tax lews.) As a result of the
ruling in favor of the privilege in the trial court, the busband is
able to conceal property in which the wife has an interest by claiming
the privilege against self-incrimination despite the fact that the carc-
concerns information peculierly within the knowledge of the defendant.

Desplte the seemingly harsh result of the rule of Section 913(a)
in Mr. Hinerfeld's case, the staff recommends that no change be made
in the rule stated in Section 913{a)}. Because privileges operate to
vithhold relevant information, they necessarily handicap the court or
Jury in its effort to reach a Just resulit. Nevertheless, couris and
legislatures have determined from time %o time that it is sBo important
to keep certain information confidential that the needs of Justice
should be sacrificed to that end. When it is necessary to grant e

rrivilege, the privilege granted must be broad encugh to accomplish its
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purpose--it must not be subject to limitations that strike at the very
interest the privilege 1s created to protect. If comment could be made
on the exercise of 2 privilege and adverse inferences drawn therefrom,

a litigant would be under great pressure to forge his claim of privilege
and the protection sought toc be afforded by the privilege would be
largely negated. Moreover, the inferences which might be drawn would,
in many inetances, be quite unwarranted.

In the recent criminal case of People v. Bernal, 254 A.C.A. 316

(1967), the court made a detailed statement of policy which indicates
that the rule against comment should be retained in civil cases, The
text of that opinion 1s attached as Exhibit II (yellow) and should be
read by the Commission before the meeting.

Respectfully submitted,

Gordon E. MeClintock
Junior Counsel
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Mr. John H. De Moully

Executive Secretary

California Law Revision Commission

School of Law -
Stanford University

Stanford, California

Deay Mr. De Moully:

In a recent civil action undertaken by this firm
an interesting problem, apparently cof first impression, was
presented under the new California ZTvidence Code. The action
was one for extrinsic frauwud brought by a divorced wife against
her former husband in which she clzimed that in the settlement
of their divorce case he had concsaled from her the existence
of certain community property in which she had an interest.

On behalf of the plaintiff ex-wife, we served a set of 83
interrogatories on counsel for the husband. The husbard's

reply was to answer the first and second guestions {his name

and address) and to decline to answer the remaining 81 questions
ocn the grounds that the answers to the guesticns might tend to
incriminate him. The questions concerned his property holdings
during and after the marriage.

We brought cn a motion to compel answers to the
interrcgatories, contending that a bare refusal to answer them
on the grounds of the privilege against compulsory self- ,
incrimination was insufficient, especially without a detailed
attempt by the guesticned party to explain, guestion by guestion,
how an answer to each guestion might tend to incriminate him.

In resgponse to our motion, the husband's counsel filed his
declaration in support of the refusal to answer, stating in
substance that his client was then under investigation by the
Intelligence Division of the Internal Revenue Service for pos-
sible criminal vioclations of the Internal Revenue laws., We
rejoined with the contention that the husband had waived his
Fifth Amendment privilege by filing 2 verified answer tco our
complaint and alleging in the answer by various items of
affirmative matter, including certain allegations responsive
to the allegations in the complaint, to the effect that he had
recovered a tax refund on account of tax years during the periocd
4% the marriage and had failed to divide that refund with the
plaintiff,
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The legal problem pressented by the Evidence Code
arises undsr §%13 {4},wh1 b proh¢bz 5 comment on, and adverse
inference being drawn from, the exercise of any privilege
covered by Division B of the Code, and § 940, which incorporates
into the Code the privilege against campulsory selfs
incrimination under the Constitution of the United States and
the law of the State of California. We pointed out to the
trial court that if it sustained the husband's claim of the
privilege, §$913{a} of the Evidence Code might have the effect
of preventing any sanctions from beinyg irposed against the
defendant husband despite the sanction procedures authorized
by Code of Civil Procedure § 2034. The court indicated that
it recognized the problem and that no ultimate solution was
available in the face of the existing statutes, The court's
csesolution of the problem is reflected in the enclosed copy
of a minute order on the motion. The order amounts to a
compronise of interests which i1s prokably not a solution of
the problem but may bhe the most that is permitted under the
existing law.

The ruling is less than satisfactory to the plaintiff
because it does not prehibit the defendant ex-husband from coffer-
ing evidence other than his cwn testimony in support of his
verified answer. In addition, the ruling does not in any way
prohibit the husband, who is the manager of the commuanity
property owing fidaciary obligations to his wife, from freely
concealing property in which the wife has an interest, thereby
preventing her from obtraining any ovidence which would tend to
establish her property rights in a divorce action.

Indeed, 1f a subsequent motion, under Code of Civil
Procedure § 29534, to strike the entirety of the defendant
ex-hushand's answer, were granted, the plaintiff ex-wife might.
e deprived of anv opportunity to produce affirmative evidence
in support of her complaint, which evidence may be exclusivelw
~aithin the knowledge of the defendant.

If the wife, or former wife, is barred by the Fifth
Amendment privilege against compulscry self-incriminstion from
cross—examining the manager, or former manager, of the marital
community, §212(a) of the Evidence Code may have the effect of
substantially expropriating an innocent wife.

With the facts of this case in mind, it is our belief
that the Law Revision Commission should consider the desirability
of amending Evidence Code §913{a} to exclude from its scope in a
civil action or proceeding the privilege against compulsory
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 Nemorendus 68-39

EXEIBIT IXT

8§ 813, Comment on, and infetences from, excreise of p}w;lege.

: (a) It in the instant procesting or ¢h a pr for oecasion & privilege

- ' 'is or was exercised nol to testify with respeet to any matter, or to
o ' refuse to dlsclose or to prevent another from disclosing any miuiiter,
.. nejther the presiding officer nor coumsel may corarnent thereorn, no
presumption shall arise because of mﬂz- exevcise of the privilege, and
the trier of fact may not draw any | inference thervelrom as to the

credibility of the \vltne% or &8s t{:- any matter at issue in the pmceed
ing.
(b} The ceurt at the mqupst of qpam who may be adverse!y

_affected because an unfaveorable inferefice may be drawn by the jury

because a privilege has been exercised, shall instruct:the ]ury {hat
no presumption arises because of the EX‘P}.‘CISG of the privilege and that
the jury may not deaw any inference thevefeom as to the credibliity
“of the witness or as to any matter ati ue in the pmcecding {Stats. -

1965 c. 299 §913)

Comment—Assembly Cﬂmmqttse ort Judiciary

Section 513 prohibits any com- ction 13 of Avticle Y of the Cali-
ment on the exercise of a privilege fonrm Constitution provides thaf, -
and provides that the txier of faet in .3 criminal ezse, the faitige of the
may aot draw any inference there- defiwdant to oxplain or o decy by

; from, Xxeept as noted below, this  his [testimony the evidence in the
. probubly statez existing law. See  cave aguinst hine may beé commented.
_ People v. Willres, 44 Cal.2d 679, 284  supon. The courts, in reliaice on this

- P.2d 481 (1955). In addition, the provision, have held that the failure
coyrt is reguived, upon reguest of & of &y arty In cither a ¢ivil or erim-

- party who may be adversely affect- inal wase to expiuin or to Aeny the

. ed, to instruct the jury that no pre- ewidéae- against him may be consid-

- sumplion arises and thal no infer- ed in {atermining what inferences

- ence ia to be deawn from the exer-' shoul b drawn from that qvidence. -
cise of a privilege. If comment Prople v. Adamson, 27 Cal2d 478,
could be mads on the exercise of 166 P.2d ! (1946); Fross v. Wotlon, - -
a privilege and adverse Inferences -3 (Gal2d 384, 44 P.2d 350 {3193%).

_ drawn therefrom, a litigant would However. e cases have emphasized : : I
be under great pressure to forgo that fthis 1ight of comment and con- D
his claim of privilege and the pro- sidevation dees not extend in orim- : R

_tection sought i6 be afforded by inal passes to the drawing of infer- o e
the privilege would be largely na. ence% fron the claim of privilege ' ol L

gated. Moreover, the inferemees ifself. Tnicrences ~may be drawn
- which might be drawn would, in  only [from ihe cvidence iu the case
many instances, be quxte wgivar- . and the dxendant's faflure to ox- i
ranied. plain|or der: - ‘such evidence. People -
‘ ' . . , - v. Ashley, 42 Cal2d 246, 267 P.2d '
It should be noled that Section 913 g7y (i8s4); . eople v, Adanison, su-
o T deals only with comment upon, and - pya, |37 Culul 478, 165 P.2d 3
: _ the drawing of adverse inferences (1946), Sectin 413 of the Hvidence
Cf. from, the exercize of a puivilege. Code expresie : the prineiple under-
- : Seetion 913 docs not purport to deal lymg th:s eo) stitutional provision;
waﬂt the inferences that may bhe : 'ctic»n_ 913 affects the
; E t}!ﬂ . ol Aminn .l ;




Thus, for example, it i3 perfectly
proper under ihe Hvidence Uode for
counzel to point out that the ovi-
dence against the othee party is un-
contradicted.

Section 913 may nwdify existing
Californin law as it applies in ecivil
cases. In Nelson v. Southern Pacifie
Co, 8 Caled 648, 67 P24 632
{1937), the Supreme Court held that
evidence of @ person’s &xeorcise of
the privilege against self-inerimina-
tion in a prior procceding may be
shown for impeachment purposes if
he testifies in a self-excolpatory

Cmanner in 4 subsaquent precceding.

Tha Supreme Court  within recent
vears has overruled statements in
cevtain criminai cazes doclaving a
similar rule. People v. Snoyder, 50
Cal2d 180, 197, 224 P.2d 1, 6 (1958}
{overyiling or disapproving several
cases there cited). See also People
v. Sharer, 61 Cal.2d 869, 44 Cal Rytr,
851, 305 P.2¢ 89% {1064). Bection
913 will, in effect, overrule the hiold-
ing in the Nelson cage, for it de-
tlares that no  inference may be

deawn frem an excrelse of a privi.
lege either on the msue of eredibility
or ot any cther fssuve, whether the
privilege was excrcized in the in-
stant proeeeding or on a prier ceca~
sion. The statios of the rule in the
Nelson case has been in doubt be-
cause pf the recent haldings In erim-
inal cpses; Section 915 eliminates
any romaining basis for applying a

differdnt rule in civil cases.

There is some language in Fross
v, Wottor, 3 Cal.2d 384, 44 P24 350
{1935}, that indicates thai unfavor-
able infevenices may -be drawn in &
civil eqse from a party's claim of the
privilgge against self-incrimination
during the case itseff. Such lan-
gaage 'wes unnecessary to that deei-
gian; tbut, if it does indicate Cah-
fornial law, that law is changad by
Evidenee Code Sections 413 and $13.
Tnderithese sections, it is clear that,
in civi cases as well as criminal
cases, inferences may be dedwn only
from the evidence In the case, not
from the clalm of privilegs. )




