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#69 3/29/68
Memorandum 68-37

Subject: Study 69 - Powers of Appointment

Attached to this Momorandum is a staff draft of a tentative
recommendation on powers of appointment. At the last meeting . the
Commiesion considered the location of the statute, the organization
of the statute,and the proposed draft of Sections 752.01-752.31. The
staff 1s presently making the revisions directed by the Commission con-
cerning those parts of the tentative recommendation.

At this meeting, the Commission should consider the draft of Sec-
tione 752.32-752.81 and the "additional matters" discussed at the
end of the Memorandum. Once the statute has been considered in its
entirety, we plan to revise it according to the direction of the

Commissicn and carefully check it.

-1-




Section 752.32 (0ld § 17). Subdivision (d) has been broken down into

paragraphs for clarity. There 1s no change in substance.
The Commission deferred action on the policy question involved
in subdivisions (a)(3), {a){(4), and {b) until this meeting. Those
subdivisione supersede Probate Code Sections 125 and 126 (Exhibit I) as
far as powers of appeintment are concerned. The result is that it is no
longer possible to exercise g power by a general residuary clause where
there is & gift in default unless there is clear intent that it was meant
to do so.  Section 752.32 (8){3). If the creating instrument does not
provide for a gift in default and dces not require an express reference to the power,
-8 residuary clause will exercise it if it disposes of all of his property of

that kind and does not indicate an intent to not exercise the power., This

departure from the common law was recammended by the consultant. The Commis-

sion should read the discuseion in Wisconsin Law Review 594-599 (Exhibit II

yellow).

Section 752.33 (01d § 16). Changes are made in mumbering and slight

changes in wording.

Section 752.34 (old § 18). This section has been redrafted to include

the terms "exclusive" and '“nonexclusive" powers formerly defined by
Section 5. The definiticns in Section 5 were useless and conflicted with
Section 18. However, the terms should be included because they provide a
ready phrase for the use of the courts and lawyers to explsain a complex
principle.

Section 752.35 (01d § 19). This section has been redrafted to indicate

that the choices available are not exclusive.

Section 752.36 {old § 20). This section has been reworded for clarity.

Section 752.37 (0ld § 21). Thie section has been reworded for clarity.

The redrafting may present the Commission with a policy decision.

Under the former wording of the section, if the donee of a special power
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exercised the pover in a manner intended to benefit a nonobject, to any
extent, the exercise was ineffective. The consultant's Section 22 provided
that,if an exercise of a power of appointment was “"more extensive" than

was authorized by the power, interests created were nevertheless valid if
rermitted by the terms of the power. Under the wording of the latter section,
there is some question whether an attempt to benefit a - nolobject is an
exercise "more extensive" than was authorized. If it is not, then any
attempt to benefit a ncncbject invalidates the exercise.

Under the Restatement of Property, Sections 352 to 355, which deal with

the problems involved in attempting to benefit a ' nohphject, the exercilse

is invalidated to "whatever extent i1t was motivated by the purpose to

benefit the non-object." The etaff has redrafted Section 752.37 to incorporate
this concept rather than the language ueed hy the consultant.

The redrafted section is consistent with Restatement Section 352,
comment b:

b. "To whatever extent it was motivated by the purpose to
beneflt the non-object.” Fulfillment of the intent of the donor
thet the property shall be devoted exclusively to the benefit of
the objJects requires that appointments should be ineffective so
far as they are motivated by the purpose of benefiting a ncn-object,
but does not require the entire appointment to be invalidated in all
cases where there i1s 2 condition, <charge or trust intended to
benefit a non-object. Circumstances may indicate that the desire
to benefit non-objects was the predominant motive for the appoint-
ment, that such desire affected only the amount of the appointment,
or that such desire had no substantial effect. Ineffectiveness
ensues conly s0 far as it is necessary to neutralize the impropriety
of motive. The appolntee ie entitled to receive the appointed
property so far as the donee intended to give it to him beneficially
end otherwise than as an inducement to confer the -‘benefit upon the
non-object.

The rule that an appointment is ineffective only to the extent
that 1t was motivated by the purpose to benefit a non-object is
applicable to cases in which the device wrongfully used by the
donee is a condition upon the appointment as well as to cases
in which it ie a charge, a trust or a collateral promise. The
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function of the court in all of thase cases is the same: +to
examine the substance of the appointment (regardless of its
form) in the light of the circumstances of its formulation for
the purpeose of arriving at a conclusion as to what part of the
appointment would have been mede by the donee if there had been
no desire on hias part to benefit the non-cbject. The fact that in
some cases evidence sufficient to justify a segregation of part
of the appointment may be lacking does not Justify a failure to
meke such a segregation when the language and the circumstances
indicate that a portion of the appointment was not infected by
the ilmproper motive. There is no rule that if an appointment
is made upon an improper condition the appointment must fail;
nor is there & rule that if the appointment is validated at all
it must be validated in toto.

This result was not clear in Sections 21 and 22 of the consultant's draft.

Section 752.38 (old § 22). This sectionhas been reworded for clarity.

Section 752.39 (0ld § 23). This sectionhas been reworded for clarity.

Section 752.40 {old § 26). This section has been changed only insofar

a8 the words "his guardian or conservator" have been substituted for "the
conmittee of his person” in subdivision {c).

Section 752.41 (old §§ 27, 28). Both provisions on capture are

consolideted in one section in the Restatement. In view of the internal
reference in the second provision, it seems best to also inciude them 1in
cne section in our statute rather than in two.

The Commission's attention 1s drawn to the fact that the term "resulting
trust" has been deleted from {b). The Restatement language has been adopted
in subdivision {b} because that seemed more clear than the language referring
to "resulting trusts" suggested by the consultant. Technically, subdivision
(b) does not involve a resulting trust.

Section 752.42 (0ld § 29). This section is unchanged. This provision is

included in the same section of the Restatement as the provisions on capture.
The Commlission should consider whether or not it wishes to consolidate the

sections, in view of the internal reference in this section to Section T52.41.
ﬂh‘
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Section 752.51 (0ld § 6).This provision wae part of the old Section 6.

Since it related to creditors and not to capacity or formelities, it hae
been split off from Section 6 and placed with the other sections on
creditors.

Section 752.52 (0ld § 8). This section is unchanged except for

its title.

Section 752.53 {ocld § 9). This eection has been redrafted to include the

consultant's suggested change and to clarify the rule where the power of
appointment has been exercised.

0ld Section 10. The consultant's Section 10 has been deleted.

gection 752.54% (old § 11). Subdivieion {2) bas been deleted as

unnecessary in vlew of the additional language in Section 752.53. The
remaining language has been only slightly changed.

Sections 752.61, 752.62 (old §§ 24, 25). These sections are substantially

the same as in the consultant's draft.

Section 752.71 (o0ld § 30). This section is unchanged.

Section 752.81 (old § 31). This section has been slightly redrafted for

clarity.

Severabllity clause. The severabllity clause is substantially unchanged.

It 1s necessary because of Section 752.81 of the act, which provides
that the new law governs the release, the exercise, or the assertion of a
right under a power created prior to its effective date.

Section 860 of the Civil Code. Section 860 has been amended to conform

to subdivisions (e) and (f) of Section 752.31.



ADDITIONAL MATTERS TO BE CONSIDERED

Wisconsin Section 2§2.15. Consideration should be given to the

desirability of including the substance of Wisconsin Statutes Section 232.15
in the recommended legislation. Section 232.15 deals with the failure to
exercise a special power. The Commission deferred action on the problems

at the last meeting. 3See discussion in attached Wisconsin law Review,

pages 604-605 (Exhibit III--green).

Takers where no appointment made. Sectlon 752.42 provides that,where

there 1s an ineffective appointment or a release, the property passes to

the takers in default or, if there are none, to the donor. Section

752.24 defines release but does not include nonexercise. Thus, the statute
at present does not appear to provide for the disposition of the assets
where there is no attempt to appoint at all, although the law as to

eXercise by a general residuary cleuse has been changed so that exercige
wlll be harder to accomplish by inadvertence. The Commission should consider
adding a provision on this to Section 752.42.

gssets_ available to creditors of donee having & general power. Our

statute provides that the creditors of the donee of a general power of
appolntment which is presently exercisable may reach the appointive assets.
We place no limit on the creditor's ability to reach the assets. Under

the Restatement of Property provisions, the creditors could reach the assets

oely to the extent that the donee did not have other available assets.

The Commission should consider whether or not the creditors should be able
to reach the appolntive assets If the donee has other discoverable assete
capable of paying his debts. For example, suppoBe A transfers property to

B for life with the power in P to appoint the property to B's estate, C, D,
-6-
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or E. C, D,and E are all grandchildren of A and the children of B. B
leaves a will which bequeaths all of his property to his brother X. He
appoints the property by will to C, D, and E, equally. When the creditors
of B and his estate claim the property covered by the power of appointment,
should there be a priority given so that the property of B which would go to
X will be taken first? Section 26.155(113){2) of the Michigan Statutes
provides that the property under the power 1s available when other assets
are not sufficient. Wisconsin (Section 232.17(2)), and Minnesota {Secticn
502.70) also use the Restatement approach.

Same disposition that would be cbtained in default of power. In .the

recent court of appeal case of Estate of Dobbins, 258 A.C.A, 334, the court

held that, beczuse decedent;s will provided for the same dispoaition of

trust property that would have obtained in default of any exercise of the
pover of appolntment bequeathed to him by his father, he did not "exercise"
his power of appointment, so that no "transfer" of a beneficial interest toock
place which would subject the property tc state inheritance taxes.

Under the will of the decedent's father, who dled in Pennsylvania in
1893, decedent received a life estate in the property with a power of appoint-
ment over the remainder, the property to be distributed to decedent's
children if he defaulted in exercising the power. Decedent died in
California in 1962. His will left everything to his children including
"all property in trust or otherwise over which I have or may have power
of appointment . . . ."

The court held that,since the children received exactly what they
would have receivéd if the power had not been exercised, that the decedent

falled to exercise his power. The statutes subject only the exercise of a

'




povwer to taxation. This decision was based on established common law.

Therefore, there could be no tax imposed on the transfer.

The Restatement of Property, Section 369, provides that if the

donee appoints the property by will or by an inter vivos imstrument which
exhausts the power to any person who is a taker in default: (&) if the
total property passing to such appointee is identical to his interest in
default, the property passes in default; (b) if it differs in that it is
smaller, 1t passes in default; (c) if it differs in that it is larger, the
property passes by appointment &5 to the excess and by default so far as
the appointed interest ies identical to the interest 1n default.

Thus, the Restatement agrees with Estate of Dobbins. However, the

Restatement has two caveats under which it takes no position as to {1)
vhether the property passes in default if the donee makes an inter vivos !
appointment to a taker in default but does not exhaust the power (E;g;,
A creates in B a power to appoint $20,000 between B's two children, and B 5
appoints $10,000 to one by inter vivos instrument and then dies without
appointing the remainder); (2) whether the property passes in default if the
interest appolnted differs from the interest in default (5;2;, the interest
in default is a2 fee simple absolute and the appointed interest is a life
estate).

In view of the unanswered guesticns in this area of the law, the staff
recopmends the Commission not inelude a provision in this recommendation

attempting to cover the point decided by Estate of Dobbins.

Respectfully submitted,

Jordon E. McClintock I
Junior Counsel
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TENTATIVE
RECCMMENDATION OF THE CALIPORNIA
LAW REVISION COMMISSION

relating to

-

POWERS OF APPOINTMENT

Powers of appointment have been aptly described as one of the most
ugseful and versatile devices available in estate planning. At the same
time, under appropriate statutory or decision law rules, the use of such
powers does not conflict with sociaml poliey respecting creditor's rights,
perpetuities, restraints on alienation, and other matters.

A powesr of appointment, of course, 1s simply a power conferred by
the owner of property {the "dcnor") upon another person (the "donee")
to designate the perscne (“"appointees") who will receive the property
at gome time in the future. Although such powerse can be created as to
legal (or "nontrust") interests in property, today powers are almost
always incident to inter vivos or testamentary trusts. 1In the typleal
situation, the creator of the trust transfers legal title to a trustee.
The trustee is directed to pay the incame from the trust to one or more
benefici@ries during their lifetime. Then, upon the death of those bene-
ficlaries, the property passes in accordance with the "appointment” made
by the lLife-beneficlary or, cceasionally, by the trustee or another per-

aon.
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The most common use of powers today is in connection with the
so-called "marital deduction trust." Under this arrangement, the
husband leaves his wife a sufficient portion of hia estate to
cbtain full benefit of the marital deductlion. She is given a life
interest together with an unrestricted power to appoint the remainder,
with a further provision in case the wife does not exercise the power.
The transfer takes advantage of the marital deduction and yet, where
the power of appointment may be exercised only by will, insures that
the property will be kept intact during the wife's lifetime. If, on
the other hand, the husband does not want to permit the wife to
appoint the property to herself or her estate, he may give her a
life estate with & power to appoint among only a small group of per-
sons such as thelr children. In this case, the transfer is not
eligible for the marital deduction but the so-called "second" tax
is avoided; the property is not subject to an estate tax at the
wife's death., At the same time, the husband has, in effect, retained
substantial control over the property; it must be kept intact during
the wife's lifetime and, at her death, her right to dispose of the

property is restricted to the appointees designated by the <husband.




Apart from their usefulness in minimizing death taxes, powers make
posaible a flexibility of disposition that can be achieved in nc other
way. Thoe, when a hushand leaves his property in trust for the benefit
of his wife during her lifetime and, upon her death, to such of his
children and in such propeortions zs his wife may appoint, he makes it
poasible for the ultimate distribution to be made in accordance with
the changes that have cccurred during her llfetime. In short, he has
limited the benefits of his property to the objects of his bounty, but he
has also permitted future distributions of principal and income to take
account of charges in the needs of beneficiaries that the domor could
not posaibly have foreseen. Births, deaths, financial successes and
failures, varylng capacitiea of individusls, and fluctuations in incame
and property values can all be taken into account. Moreover, the donor
hag broad control over the manner of eiercising the power and over the
scope of persons to whon sppointments can be made., Thua, he can make
the power exercisable during the lifetime of the donee ("presently exer-
cisable power") or he can make the power exercisable only by will (“"testa-
mentary power"). He may permit the donee to appoint only among a speci-
fied group of persons, such as his children ("special power"), or he may
create a broad power pérmitting the donee to appoint to himself, his
estate, or his creditors (“"general power").

Thus, it can be aeen that in California--as Iin any state with large
accumulatione of personal wealth--any cbstacles to the effective use of
powers of appointment is unfortunate. Despite their advantages, it
appears that California lawyers have been heaitant to use powers because
of uncertainties as to the epplicable law., It was not until 1935 that
an appellate court in Californis had occasion to declare that the common

-3-
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El.aw of powei'a o'btains in this state.l This decision was helpful in
assuring donors and theilr counsel that powers of appointment are
avallablie devices and are governed by the evolving law declared in
Judicial decisions. Nevertheless, the law of powers in this state
remains in a state of arrested development for want of a sufficient
case law to resolve the significant issues. Moreover, thig un-
certainty as to the non-tax consequences of powers has caused legal
draftsmen not to use them and has made 1t necessary for levyers
and Judges to investigate large numbers of cases, usually from
other Jurisdictions, before using a power or deciding a guestion in
litigation.

Recent gtatutes enacted in New York, Mionesota, Wisconsin, and

Michigan have codified frequently litigated common law rules, and

have provided that the common law is to control as to other questions.

The Commission belleves that adoption of such a statute in Californi=z

would be of significant value in clarifying the law of powers and

restoring confldence in their use. In general, the provisions adopted

should follow common law rules. However, & few significant departures

from the common law rule or existing Californis law are recommended:

1. Estate of Sloan, 7 Cal. App.2d 319, 47 P.2d 1007 {1935).

In 1872, California adopted, as part of the Civil Code,
an elaborate statute releting to powers of appointment. The
complexity of that statute and certain ili-considered provisions
that it contained, in addition to the general unfamiliarity with
rowers of appolntment prevalent at that time, cause the legisla-
ture, in 1874, to repeal the entire statute.

.




1. Distinction between “"genersl" and "special powers. "General"

and "special” powers should be defined so as to conform to the defini-
tions of "general” and "limited" powers found in the state inheritance
tax law and the definition of "general power" in the Federal estate
tax law, This approach would accord with the general professicnal usege
of the terms and would base the distinction upon the equivalency of
ownership in the donee of the general power, rather than upon the num-
ber of permissible appointees. This distinction, however caat, is im-
portant primarily in regard to the righta of creditors and the rule
agalnat perpetuities.

2. Exercise by general residuary clause. In Estate of Carter, 47

Cal.2d 200, 302 P.2d 201 (1956), the Supreme Court interpreted Probate
Code Section 125 to require a holding that a residuary clause in a will,
vhich did not mention the testator-donee's general testamentary power,
exerclsed the power despite the clearly provable intent of the donee nct
to exercise the power. This rule should be changed. The statute should
provide that, if the holder of the power does not expressly exercise it,
the property passes to those persons'designated to take in default of
appointment and, if no such persons are designated, that the property
pagsses under the residuary clause only if the circumstances indicate that
such was the intent of the donee. This will eliminate the uncertainty caused
by finding the exercise of a power by lmplication and will prevent the
donee from inedvertently creating dissdvaptegeous tex consequences in his
estate. See California Will Drafting § 13.12 (Cal. Cont. Ed. Bar 1965).

3. Preference for exclusive powers of appolintment. Where & power

is created in a donee to appoint to a class such as his children, the

question arises whether he can appeoint all of the property to one of




hig children or must he appoint some of the property to each of them.
At the common law, the preference was for exclusive powers. An exclusive
power is one under which the donee may appoint to one or more appointees

to the exclusion of others. However, in Estate of Sloan, supra, the

Califormia Court of Appeal held that in California the preference is for

nonexclusive powers. In other words, in California a donee must appoint

to each of the permissible ohjects under a special power of appointment un-

Jege the donor bas manifestad a contrary intention in the creating instru-
ment. This constructional preference results in litigation to determine
the amount which must be appointed to each permissible object of the
power. Furthermore, since cne of the principal reasones for using powers
of appointment is their flexibility, this construction severely hampers
their effectiveness. See California Will Drafting § 13.4% {cal. Cont. Ed.
Bar 1965). It is advissble for powers to be exclusive whenever possible.
Therefore, the Commission recommends that the Callformia rule be changed
to embody the common law preference for exclusive powere unless the
donor manifests a contrary intention by providingla pinimm or maximum
amount for each permissible eppointee.

h, Rights of creditors of the donee, Cne of the most unsatisfactory

aspects of the common law of powers is the rule that governs the rights
of creditors of the donee. Under the common law doctrine of "equitable
assets,”" creditors of the donee can reach the appointive assets only
when a general power of appointment hud been exercised in favor of a
creditor or volunteer. Since the donee of a general power of appointment
has the equivalent of the ownership of the assets {because he can appoint
tc himself), the ability of creditors to reach the assets should depend

on the existence rather than the exercise of the general power.

-




Section 2041 of the Internal Revenue Code requires that a general
power of appointment be included in the donee's gross estate for estate
tax purpcses. BSimilarly, California Revenue and Taxation Code Section
13696 provides that a taxable inheritance occurs whenever a person takes
gither by the exercise or the nonexercise of a general power. Thus,
on death, both the Federal and California statutes treat a general power
as the eguivalent of full ownership. In sddition, the Federal Bank-
ruptey Act has taken this position as to gll general powers of the bank.
rupt which are presently exercisable at the moment of bankruptey. U.8.C.A.,
Tit. 11, § 110{a)(3). 1If this is true with regard to taxes and bank-
ruptey, it should also be true with respect to any other creditor of
the donee of a general power, Accordingly, the Comission reccamends
that the alifornis rule be changed so that the creditors of the donee
can reach the nssets under any presently exercisable general power or

under & general testamentary power where the donee has died.




PROPOSED LEGISLATION

The Commission's recommendations would be effectuated by the

enactment of the following measures:

An act to add Title 7 to Part & of Division 2 (commencing with

Section 1380.1 and to repeal Section 1060, of the Civil

Code, relating to powers of appointment.

The pecple of the State of Cslifornie do enact az follows:

TITLE 7. FOWERS OF APPOINIMENT

Section 1. Title 7 (commencing with Section 1380.1) is added
to Part 4 of Division 2 of the Civil Code, to resd:

TITLE 7. POWERS OF APPOINTMENT

Corment. This title does not codify all of the law relating to
powers of appointment., Its provisions deal with the prcblems most
likely to arise and afford positive statutory rules to govern these
problems. Many minor matters are not covered by this title or other
statutes; these are left to court decision under the common law which
remeins in effect. See Section 1380.1 and the Comment to that section.

Other states that have recently enacted legislation dealing with
powars of appointment have tsken the same approach. They have codi-
fied the important common law principles and have left minor problems
to court determination, See Mich. Stat. Ann. §§ 26.155(101)-26.155(122)
(Supp. 1967); Minn. Stat. Ann., §§ 502.62-502.78 (Supp. 1967}; N.Y.
Estates, Powers and Trust Law §§ 10-1.1 to 10-9.2 {1967); Wis. Stat.

Ann. §§ 232.01-232.21.(Supp. 1967).




§ 1380.1
CHAPTER 1. GENERAL PROVISIONS

Section 1380.1. Common law applies in absence of statute

1380.1. BExcept to the extent that rules governing powers
of appointment are provided by statute, the common law as to

powers of appointment is the law of this state.

Comment. Section 1380.1 codifies the holding in Eatate of Sloan,

7 Cel. App.2d 319, 46 P.2d 1007 {1935), that the common law of powers
of appointment is in effect in California as to matters not covered by

statute. See nlso Estate of Elston, 32 Cal. App.2d 652, 90 P.2d4 608

{1939); Estate of Davis, 13 Cal. App.2d 64, 56 P.2d S84 (1936). As

used in this section, the "common law"” does not refer to the common
law a8 it existed in 1850 when the predeceasor of Civil Code Section
22.2 was enacted; rather, the reference is to the contemporary and
evolving rules of decisions developed by the courts in exercige of
their power to adapt the law to new situations and to changing condi-

tions, See, e.g., Fletcher v. Los Angeles Trust & Sav. Bank, 182 Cal.

177, 187 Pac. 425 {1920).




§ 1380.2

Bection 1380.2. Law applicable to powers heretofore crested

1380.2., If the law existing at the time of the creation of
a power of appointment and the law existing at the time of the
release or exercise of the power or at the time of the assertion
of a right embodied in this title differ, the law existing at the
time of the release, exercise, or assertion of a right controls,
except that the revocability of the ereating instrument is deter-

mined '‘asz of the time it became effective,

Comment. Section 1380.2 makes this title applicable where a
release iz executed, & power is exercised, or a right is asserted
after the effective date of this tifle, regardless of when the power
was created. This secticn applies not only to powers but alsoe to
the rules of lapse and the rule against perpetuities as applied to
powers. However, this section cannot be applied to invalidaie B power
created prior to the effective date of the title. Similar provisions
exist in other states. See Mich. Stat. Ann. § 26.155(122)(1968);

Wis. Stat. Ann. § 232.21 (Supp. 1967).

An exception is included which makes the revocability of the
cregting instrument determinable as of the time it became effective.
Section 1390.1 makes & trust subject to 8 power irrevocable unless
expreasly declared revocable. Thia departs from existing law under
Civil Code Section 2280, which states that a trust is revocable unless
expressly made irrevocable. Thus, the exception is included to pre-
vent a holding that Section 1380.2 is unconstitutional because it

deprives a doncr of his property without due process of law.
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CHAPTER 2. DEFINITICNS; CLASSIFICATION OF POWERS

OF APPOINTMENT

Section 1381.1. Definitions

1381.1. As used in this title:

(a} "Donor" means the person who creates or reserves & power
of appolntment.

{b) "Donee" means the person to whom a power of sppointment
ig given or in whose favor a power 1z reserved.

{c) "Appointee" means the person in whose favor a power of
appointment is exercised.

(d) "Permissible eppointee” means a person to whom the donee
ig given the power to sppoint.

(e) “Appointive property" means the property which is the
subject of the power of appointment,

(£} "Creating instrument” neans the deed, will, trust agree-
ment, or other writing or document that created or reserved the

power of appointment.

Cament. Section 1381.1 defines terms that are used throughout
the title, Subdivisione (a), (b), and (c) are substantially the same

as Restatement of Property Section 319(1), (2), and (5). Subdivisions

{d) and (e) adopt different terms from the Restatement of Property

but are substantially the same as Section 319(3) and (6}. Subdivision
(£) is similar to Michigan Annotated Statutes Section 26.155(102){1)}

{Supp. 1968).
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Section 1381.2. "General" and "special' powers of appointment

1381.2. {a) A power of appointment is "general" to the extent
that it is exercisable in favor of the donee, his estate, his credi-
tors, or creditors of his estate, whether or not it i exercisable
in faver of others. All other powers of asppointment are "special.”

{b) A power of appointment may be general as to some appointive
property or & specific portion of appointive property, and special

82 to other appointive property.

Camment. Subdivision (a) of Section 1381.2 is based on the .dis-
tinction between "general" and "limited" powers in the California inheri-
tance tax law and the distinction between "general” :powers and all other
powers in the federal estate tax law. See Cal. Rev. & Tax. Code § 13692;
Int. Rev, Code § 2041(b)(1). Although this title generally follows the
prevailing modern terminology, Section 1381.2 departs fram the common law
distinction stated in Restatement of Property, Section 320. Instead, it
adopts the general professional usage which 1s in accord with the defi-
nitiong contained in the federal and state death tax laws. Section 1381.2
iz similar to provisions adopted in other states. See Mich. Stat. Ann.

§ 26.155{102)(h), (i) (Supp. 1968); N.Y. Estates, Powers and Trust Law
§ 10-3.2(1), (c)}{1967); Wis. Stat. Ann. § 232.0L(%)(5) (Supp. 196T)}.

The exceptions contained in the tax law definitions are omitted
because those exceptions esre significent only in connection with tax
problems. Omission of the exceptions follows the example of New York,
Wisconsin, and Michigsn.

The language of the first clause of subdivision (a) of Section
1381.2 has the same meaning es the comparable language of the Internal
Revenue Code that defines a general power for purpcses of the federal
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§ 1381.2
egstate tax law. The power is general sarlong g5 it can be exercised
in favor of any one of the following: the donee, his estate, his
creditors, or the creditors of his estate. To be classified as general,
the power does not have t¢ gilve the donee a choice among sll of this
group. It is sufficient if the power enables him to appoint to any
one of them; otherwise no testamentary power could be general since the
testator cannot appoint to himself by his will., However, a power that
is not otherwize considered to be a general power should not be classi-
fied a3 general merely because a particular permissible appointee may,
in fact, be & creditor of the donee or his estate. A similar rule ob-
teina under the federsl esatate tex and gift tax regulations, Tress.
Reg. §§ 20.2041-1(3)(e), 25.2514-1{3){c)(1958).

A special power 13 one that permits the donee to appoint to a
class that does not include himself, his estate, his creditors, or
the creditors of hls estate, IXIf the class amcng whom the donee may
appoint includes only sgpecified persons but alsc includes himself,
his estate, his creditors, or the creditors of his estate, the power
is general rather than special.

There are several situations in which the classificetion of a
power as general or specisl may not be possible by reference to Section
1381.2. Both joint powers (those created in two or more donees), and
consent powers (powers exercisable only with the consent of another
person), are hybrid powers which must be classified according to the
terms of the power and the particular problem involved. See Crane,

Consent Powers and Joint Powers, 18 Convey. (n.s.) 565-575 {Eng. 1954).

although in most cases such powers should be classified as special

powers, in some caseg the joint power or consent power may actually
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create in & donee the equivalent of ownership of the property. In
those situations, the power should be considered general. In each
such caseg the court must look at the requirements for exercise and
the particular problem involved ( i.e., rule against perpetuities or
rights of creditors) to determine whether the rules applicable to
special powers or the rulee applicable to general powers should
apply.

Subdivision (b). is included %o meke it clear that a power
of appointment may be general as to part of the appolntive property
and special as to the rest. Thus, where A devises property to B
for life and at B's death to be distributed, one-half to any person
B by will directs, and one-half to C, D, or F as B by will directs,
B has & general testamentary power as to one-balf the property and

a special testamentary power as to the remaining one-half,
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Section 1381.3. "Testamentary" and "presently exercisable" powers
of appointment

1381.3. (a) A power of appointment is "testamentary" if
it is exercisable only by a will.

(b) A power of appointment is "presently exercissble"
if 1t is not testamentary and its exercise ie not otherwise
postponed beyond the time in question by the terms of the creat-

ing instrument.

Comment. Section 1381.3 differentiates among powers of appoint-
ment by focusing upon the time at which the power may be exercised.
It defines "testamentary” and "presently exercisable" powers. How-
ever, & power may be nelther testamentary nor presently exercisable.
When a power cannot be exercised until the occurrence of some event
other than the death of the donee, the power is "otherwise postponed”
within the terms of subdivision (b). A power is postponed when, for
example, it is a power to appoint among the children of A by an
instrument executed afiter the youngest child reachee the age of
twenty-five. When the condition occurs, the power becomes presently
exercisable. Thus, when the term "power not presently exercisable"
is used in this title, it includes both testamentary powers and
powers that are otherwise postponed.

Section 1381.3 follows the common law embodied in the Restatement
of Property, Section 321. For comparable sections in other recently
emacted statutes, see Mich. Stat. Ann. § 26.155(202){1)(Supp. 1968)
(defining & power of appolntment that is "presently exercisable"};

N.Y. Estates, Powers and Trust Iaw § 10~3.3 (1967).
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Section 13681.4. "Imperative” and "discreticnary" powers of appointment

1381.4, A power of appointment is "imperative" when
the creating instrument manifests an intent that the permie-
sible appointees, rather than any takers in default, be
benefited even if the donee fails to exercilse the power. An
imperative power can exist even though the donee has the
privilege of selecting some and excluding others of the desig-
nated permissible appointees. All other powers of appolntment
are "discretionary." The donee of a dlscretionary power is
privileged to exercise, or not to exercise, the power ae he

chooses.

Comment. Section 1381.4 defines "discretionary” and "imperative"
powers. A power of appointment must be one or the other. If a power
is imperative, the donor must exercise it or the court will divide the
agsets among the potential appointees rather than among any default
takers. See Section 13067.2. The duty to make an appointment is nor-
mally considered unenforceable during the life of the donee. See
Restatement of Property § 320 (special note at 1830)(1940). A discre-
tionary power, on the other hand, may be exercised or not exercieed as
the donee chooses. Nonexercise will result in the property's passing
to the takers in default or returning to the donor's estate. See
Section 1387.3.

Section 1381.4 is similar to New York Estates, Powers and Trust Iaw

Section 10-3.4 (1967). The Restatement of Property does not define or

use these terms in discussing the distribution of property on the fall-

ure of the donee to exercise the power. BSee Restatement of Property
-16-
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§§ 320 (special note at 1830) and 367 (statutory note at 2033}(19%0).

See also O'Neil v. Ross, 98 Cal. App. 306, 277 Pac. 123 (1927 )(dis-

cussion of "mandatory" powers but no holding concerning them).
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CHAPTER 3. CREATION OF PCWERS OF APPOINTMENT

Section 1362.1. Donor's capacity

1382.1. A power of appointment can be created only by
8 donor capable of transferring the interest in property to

which the power relates.

Commernt. Section 1382.1 requires thet the donor of a power of
gppointment have the capacity to trarnsfer the assets subject to the

power. It codlfies existing Californis law. See Swart v. Security-

Firet Nat'l Rank, 48 Ccal. App.2d 82k, 120 P.2d 697 (1942).




§ 1382.2

Section 1382.2. Creating instrument

1382.2. A power of appointment can be created only by
an instrument sufficient to transfer the title to the property

to which the power relates.

Comment. Section 1382.2 requires that the creating instrument be
executed with the formalities required to pass title t¢ the appointive

property. It states existing California law. BSee Estate of Kuttler,

160 Cal. App.2d 332, 325 P.2d &4 (1958). It does not change the

rule stated in Securlty-First Nat'l Bank v. Ogilvie, 47 Cal. App.2d
787, 119 P.2d 25 (1941}, that a power of appointment can be inferred
from circomstances despite the fact that the creating instrument does

not specifically mention a power.




)

CHAPTER 4. EXERCISE OF POWERS OF APPOINTMENT

Article 1. Scope of Donee's Authority Generally

Section 1383.1. Scope of donee's authority generally

1383.1. Except .to the extent that the creating instrument
manifests an intent to impose limitations, the authority of the
donee to determine appointees and to select the time and manner

of making appointments is unlimited.

Comzent. Section 1383.1 embodies the common law rule stated in

Restetement of Property, Section 3k, and is substantially the same

as New York Estates, Powers and Trust Law Section 10-5.1 (1967).
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Article 2. Donee's Capacity

Section 1364.1. Doneets capacity

13684.1. A power of appointment can be exercised only by
a donee capeble of transferring the interest in property to

which the power relates.

Corment. Under Section 1384.1, the normal rules for determining
capacity govern the capaclty of the donee to exercise a power of

appointment. See Swart v. Security First Nat'l Bank, 48 cal. App.2d

82k, 120 P.2d 697 (1942). The subdivision states the common law rule

embodied in the Restatement of Property, Section 345, and 18 substan-

tially the same as Michigan Statutes Annotated Section 26.155(105)1)
(Supp. 1968), Minnesota Statutes Annotated Section 502.66 (1947), and

Wisconsin Statutes Annotated Section 232.05(1){Supp. 1967).

af}-




§ 1385.1

Article 3. Formalities Required

Section 1385.1. Requirements for instrument exercising power

1385.1. (a) Except as ctherwise provided in this title,
& power of appointment can be exercised only by an instrument
that is sufficient to transfer the title to the property to
which the power relates and which complies with the require-
ments, if any, of the creating instrument as to the manner,
time, and conditions of the exercise of the power.

(b) A power stated to be exercisable only by deed is
also exercisdble by a written.will. -

(c¢) A power stated to be exercisable by an instrument
not sufficient in law to pase the appointive assets is wvalid,
but can be exercised only by an instrument conforming to the
requirements of subdivision (a).

{d) A power stated to be exercisable only by the observ-
ance of additional formelities can be exercised by an instrument
conforming to the requirements of subdivision {a) without the

chaervance of the additional formalities.

Comment. Section 1385.1 specifies the requirements for an

instrument exercising a power of appointment.

Subdivision (a). Subdivision {a) states two reguirements for the

exercise of a power of appeointment. First, the lnstrument purperting
to exercise the power of appolintment must conform to the formalities

required to transfer the appointive property. This requirement is

similar to Wisconsin Statutes Section 232.05{2}{Supp. 1967).
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Second, the exercise of the power must comply with the require-
ments of the creating instrument as to the manner, time, and condi-
ticns for exercise. 'This codifies the common law rule embodied in

the Restatement of Property, Section 346. However, three exceptions

not found in the common law are made to this rule in subdivisious

(), (e}, and (a).

Subdivision {b). Subdivision (b) provides that a power of

appeintment exercisable only by deed 1s also exercisabie by will.
Thie exception is also contained in Michigan Statutes Annotated Sec-
tion 26.155(105){2){Supp. 1968), Minnesota Statutes Annotated Section
502.64 (1947), and New York Estates, Powers and Trust Iaw Section
10-6.2(3)(1967). It is baeed on the premise that few donors intend
to dictate that a power of appointment be exercised only by an inter
vivos instrument. If and when such & prescription 1s encountered,

it is reasonable to say that "all the purposes of substance which

the donor could have had in mind are accomplished by a will of the
donee.” Restatement of Property § 347 (comment b)(194%0).

Subdivision (c}. Subdivision {c¢) requires the donee to follow

normal formelities in exercising a power of appointment even if the
creating instrument dispenses with the requirement. Thus, if the
creating instrument prescribes thaet the donee may exercise the power
by malling a letter to John Smith, such an exerciee may not conform
to the legal requirements for passing title to the property, It 1%
does not conform to the legal requirements, the power is nevertheless
valid, and the donee mey exercise the power by an instrument that
does comply. In such a case, only the donor's directions are invalid;

the power ie not invalidated by the designation of a legally insuf-

Ticlent means of exercising the power. This paregraph is substantially
“23-
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the same as Michigan Statutes Annotated Section 26.155(105)(3}{Supp.
1568) and New York Estates, Powers and Trust Iaw Section 10-6.2(a)(1)
(1967). See Restatement of Property § 346 (cumment‘§)(19h0)(accord).

Subdivision (d). Subdivision (d) adopts the same policy as

Minnesota Statutes Section 502,65(1947) and New York Estates, Powers
and Trust Iaw Section 10-6.2{(a)(2){1967). It is more liberal than

the common law rule embcodied in the Restatement of Property, Section

346. It provides that, where the donor prescribes greater formelities
for the donee's exercise of the power of appointment than those
normally ilmposed by law, the power may nevertheless be exercised hy
an instrument legally sufficient to transfer the appointive assets.
The paragraph 1s designed to facilitate the exercise of a power of
appointment without unnecesesry formalitles and avoids a possible
trap that would exist 1f the formalities normelly imposed by law were
observed but the additicnal formality prescribed by the donor was

ingdvertently omitted.
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Section 1385.2. Requirement of epecific reference toc power

1385.2. If the creating instrument expressly so directs,
a power of appointment can be exercised only by en instrument
which contains a specific reference to the power or to the

instrument that created the power.

Comment. Section 1385.2 permits :a donor to require an express
reference to the power to assure a deliberated exerclse by the donee.
In such a case, the specifle reference to the power is a condition to
its exercise. This condition precludes the use of form wills with
"blanket" clauses exercising all powers of appolntment owned by the
testator. The use of blanket clauses may result in passing property
without knowledge of the tax consequences and may cause eppointment
to unintended beneficiaries. The sectlion embodies the rule set out
in Michigan Statutes Annotated Section 26.155(104}(Supp. 1968) and
Wisconsin Statutes Annotated Section 232.03(1)(1967}. As to the
effect of this section on prior California law, see the Comment to

Section 1386.1.
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Section 1385.3. Power requlring consent of donor or other person

1385.3. (a) If the creating instrument requires the
consent of the donor or other person to exercise a power of
appointment, the power can only be exercised when the required
consent ia contained in the instrument of exercise or in a
separate writiten instrument, sigped in each case by the person
or persons whose consents are required; but if any person whose
consent is required dies or becomes legally incapable of con-
senting, the power may be exercised by the donee without the
consent of such person unless the creating instrument explicitly
forbids.

(b) A consent may be given before or after the exercise of
the power by the donee.

(e) To entitle the instrument exercising the power to be
recorded, the signature of any person consenting must be acknow-
ledged, and 1f the consent is given in a separate instrument,

that instrument muat be atitached to the Instrument exercising

the power.

Comment. Bubdivision (a) of Section 1385.3 reflects the same
policy as Civil Code Section 860. It embodies the rule stated in
Michigan Statutes Annotated Section 26.155(105)(4)(Supp. 1968),
Minnesota Statutee Annotated Section 502.68 (1947), New York Estates,
Powers and Trust Ilaw Section 10.6.4 (1967), and Wisconsin Statutes
Annotated Section 232.05(3)(Supp. 1967). Subdivision (b) merely
mekes it clear that the consent may precede or follow eXercise of the

power. Subdivision (e) is included to warn the unwary donee that
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the lack of an acknowledgement of the consent may meke the instrument
of exercise unrecordable. It states existing California law. See

Govermment Code Section 27287.




§ 1385.4.

Section 1385.4. Power created in favor of two or more donees

1385.4. A power of appointment created in favor of two
or more donees can only be excercised when all of the donees
unite In its exercise; but if one or more of the donees dies,
becomes legally incapable of exercising the power, or releases
the power, the power may be exercised by the others, unless

the creating instrument explicitly forbids.

Comment. Section 1385.4 reflects the same policy as Civil Code
Section 860. It ewbodies the rule stated in Michigan Statutes
Annotated Section 26.155(105)(5)(Supp. 1968), Minnesota Statutes
Annotated Section 502.67 (1947), New York Estates, Powers and Trust

Iaw Section 10-6.7 (1967), and Wisconsin Statutes Annotated Section

232.05{4 }(Supp. 1967).

-28-




§ 1385.5

Section 1385.5. Power of court to remedy defective exercise not
affected

1385.5. Nothing in this chapter affects the power of a
court .of competent jursdiction to remedy a ‘defective exercise

of any imperative power of appointment.

Comment. Section 1385.5 is included to make it clear that this
chapter does not limit the power of a court under Section 1369.2.
The same provision is included in the introductory clause of New York

Estates, Powers and Trust law Section 10-6.2 (1967).




§ 1386.1

Article 4. Donee's Required Intent

Section 1386.1. Manifestation of Ilntent to exercise

1386.1. The exercise of a power of appointment requires
a manifestation of the donee's intent to exercise the power.
Such a manifestation existe when the instrument of appointment
yurports to transfer an interest in the appointive property
which the donee would have .no power to transfer except by
virtue of the power, including, but not limited to, the follow-
ing situatione:

(a) The donee declares in an instrument, in substance,
that he exerclses the specific power, or all powers that he
has.

{b) The donee's deed, will, or other instrument.sufficiently
identifles appointive property and purports te transfer it.

(c) The donee makes & disposition which, when read with
reference to the property he owned and the circumstances existing
at the time of its making, menifests his understanding that he

wag diepcsing of the appointive property.

Comment. Section 1386.1 is accepted common law. BSee Restatement
of Property §§ 342-343 (1940)., It also states existing California
law. See Childs v. Gross, 41 Cal. App.2d 680, 107 P.2a k24 {1940);
Reed v. Hollister, 44 Cal. App. 533, 167 Pac. 167 (1919). The

initial language of Section 1386.1 states that the donee must manifest
his intent to exercise the power. Following that language ia a
general test for determining whether or not the donee has manifested

hie intent. If the donee is attempiting to transfer property covered
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by the power, he has manifested hie intent, Michigan has enacted a
similar provision. See Mich. Stat. Amn. § 26,155(104 }(Supp. 1968).
Subdivisions (a), . (b}, and (c), are examples of when the donee
has sufficlently manifested his intent under Section 1386.1 to
exercise the power. The 1isting is not exclusive. The list is

similar to New York Estates, Powers and Trust Isw Section 10-641(1),
(2}, (3)(1967).
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Section 1386.2. Exercise by residuary clause or other general languagg

1386.2. A general power of appointment exercisable at the
death of the donee 1s exercised when:

(a) The cresting instrument does not provide for a glft in
default and does not require that the donee make a specific
reference to the power; and

(b) The donee includes in his will a residuary clause or
other general language purporting to dispose of all of the donee's
property of the kind covered by the power; and

{c) The donee's will does not manifest an intent, elther

expressly or by necessary inference, not to exercise the power.

Comment; .

Section 1386.2 changes the rule developed by decisions

interpreting Probate Code Section 125. In Estate of Carter, 47 Cal.2d

200, 302 P.2d4 201 (1956}, the Supreme Court interpreted that section
to require a holding that a residuary clause, which did not mention a
general testamentary power with gifts in default, exercised the power
despite the donee's specific intent not to exercise the power. See

also Childs v. Gross, 41 Cal. App.2d 680, 107 P.2d 424 {1940){construing

Probate Code Section 125 to apply to both land and persomalty). It
represents s substantlal refurn to the commop law rule. Under the sub-
division, a residuary clause exercises the power only under the cir-
cumstances stated. The section does not apply where the creating
instrument makes a gift in default, or where the creating ingtrument
requires that the donee make a specific reference to the power, or

where the will zanifests an intent not to exercise the power. Section
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1386.2 will eliminate the trap for the unwary that defeated the donee's
clearly proveble intent in Estate of Carter, supra. It embodies the

rule of Wisconsin Statutes Annotated Section 232.03(2)(supp. 1967).
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Section 1386.3. Limitation on exercise of power by residuary clause

or other general language

1386.3. A devise or beguest of all of the testator's real
or perscnal property within Probate Code Section 125 or a devise
or bequest of the residue of the testator's real or persomal prop-
erty within Probate Code Section 126 exercises the power only
under the circumstances stated in subdivision (e) of Section

1386.1 and Section 1386.2.

Comment. Section 1386.3 is included to make it clear that
Probate Code Sections 125 and 126 do not operate with respect to powers
of appolntment except under the ecircumstances stated in Sections
1386.1 (c) and 1386.2.
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Section 1386.4. Will executed before power created

1386.4, If a power of appointment existing at the donee's
death, but created after the execution of his will, is exercised
by the will, the appointment is effective unless:

(a) The creating instrument manifests an intent that the
power may not be exercised by a will previously executed; or

{(b) The will manifests an intent not to exercise a power

subsequently acquired.

Comment. Section 1386.4 codifies the rule of California Trust Co.

v, Ott, 59 Cal. App.2d 715, 140 P.2d 79 {1943). It also states the

rule contained in the Restatement of Property, Section 34h.
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Article 5. Types of Appointments

Section 1387.1 General power

1387.1. (a}) The donee of a general power of appointment
mey make:

{1} An appointment of all of the appointive property at
one time, or several partial appointments at different times,
where the power 1ls exercisable inter vivos.

(2) An appointment of present or future interests or both.

(3) An appointment subject to conditions or charges.

(4) An appointment subject to otherwise lawful restraints
on the alienation of the appointed interest.

{5) An appointment in trust.

{6} An appointment creating a new power of appointment.

{b) The liating in subdivieion {a} is illustrative, not

exclusive.

Corment. Section 13687.1 erbodies the common law rules found in

Regtatement of Property, Sections 356 and 357. It makes it clear that,

under a general power to appoint, the donee has the same freedom of
disposition that he has with respect to asesets owned by him. In
addition, it indiestes that there are other types of appointments
that can be made effectively. The types mentioned in subdivision (a)

are the ones about which guestion has most often arisen.
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Section 1387.2. Special power

1387.2. Subject to the limitations imposed by the terms
of a epecial power of appointment, the donee of a special power
may make any of the types of appolntment permissible for the
donee of a geperal power under Section 1387.1 if all of the

‘persons benefited by the appolntments are permisaible_appointees.

Comment. Section 1387.2 embodies the rules stated in Restatement
of Property Sections 356 and 359 except that it authorizes the donee
of a speclal power to exercise the power by creating a general power

of appointment In a permissible appointee. Under Restatement of

Property Section 359, the donee could only appoint the power by creat-
ing a new power under certain circumstances. Since the donee can
appoint ocutright to one of the permissible appointees of the epecial
power, it is irrational to refuse to allow him to give such a person
a general power to appoint. See 3 Powell, Real Property i 398
at n.76 {1967). Ae under a general power, there are types of appoint-
ments which can be made other than those listed in Section 1387.1.
There mey be differences in the ability to appoint in a particular
manner because of other rules of law. For example, although the donee
of & speclal power may create & new power or appoint a future interest
under Section 1387.2, the appointment may be subject to a different
method of computing the applicable pericd under the rule against per-
petuities than under a general power. See Section 1391.1. As a
result, the donee of & epecial power of appointment may not have the

same freedom as to types of appointment as the dornee of a general power.
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Section 1387.3. Exclusive and nonexclusive powers

1367.3. (&) Except as provided in subdivision (b), the
donee of any special power of appointment may appoint the
whole or any part of the appointive assets to any one or more
of the permissible appointees and exclude others.

{b) TIf the donor specifies elther a minimum share or
amount, or a maximum share or amount, to be appointed to one
or more of the permissible appointees, the exercise of the

power must conform to such specifications.

Comment. Section 1387.3 deals with the problem of whether the
donee of a special power can appoint all of the property to cne
appointee and exclude others or must appoint some of the property
to each of the permissible appointees. For example, if the donee
is given power "to appoint to his children," there is a gquestion
whether he must give each child a share or whether he can appoint
all of the assets to one child. If the donee may appoint to one
or more of the permissible appointees and exclude others, the power
is "exclusive." If the donee must appolit: & winimum share or amcunt
specified in the creating instrument to each member of the class of
permissible appointees, the power is "nonexclusive." Section 1387.3
provides, in effect, that all powers are construed to be exclusive
except to the extent that the donor has specified a minimum or maximum
amount. It embodies the common law constructional preference for

exclusive powers as embodied in the Restatement of Property, Section
360.
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Section 1387.3 changes California law as developed in Estate

of Sloan, 7 Cal. App.2d 319, 47 P.24 1007 {(1935), which is contrary

to many common law decisions. See 69 A.L.R. 1285 (1960). A similar
provision has been adopted in other states. Mich., Stat. Ann.

§ 26.155(107 }{Supp. 1968); K.Y. Estates, Powers and Trust law

§ 10-5.1 (1967); Wis. Stat. Ann. § 232.07 (Supp. 1967).
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Section 1387.4. Attempt to benefit nonobject of special power

1387.4. If the donee of a special power of appointment
exerciges his power in favor of a permissible appointee with
intent to benefit, either directly or indirectly, & person
vho is not a permissible appointee, the exercise of the power
is ineffective to the extent it was motivated by the purpose

to benefit the person who is not a permissible appointee.

Comment. Section 1387.4 is a limitation on the rule stated in
Section 1387.3. Attempts by the donee of a special power to frus.
trate the desire of the donor that the appointive assets be devoted
exclusively to the class of appoinfees designated by the donor are
invalidated by Section 1387.4. Where the entire transaction was
motivated by the desire to benefit a person who is not a permissible
appointee, the entire appointment is invalid even though some
appoictive property went to a permissible appointee, and the property
will pass under Section 1389.2 or 1389.3. However, where the person
who is not & permissible appointee is benefited by only part of
the appointive property and part of the transaction was motivated
by an honegt desire to benefit permissible appointees, that part
of the appolntment which waas not tainted passes to the permissible
appointees despite the attempt to benefit the nonpermissible appointee.
Thet pert of the transaction intended to benefit the nonpermissible
appointee is void.

This appect of the common law is treated extensively in Restate-

ment of Property, Sections 352 €to 355. Section 1387.4 follows the

decision in Iorne v. Title Ins. & Trust Co., 79 F. Supp. 91 (S.D.

Cal. 1948), which applied Celifornia law and Restatement Section 353.
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The leading case on the problem is Matter of Carroll, 153 Mise.

649, 275 N.¥.S. 911, modified, 247 App. Div. 11, 286 N.Y.3. 307,

rev'd, 274 N.Y. 288, 8 N.E.2d 864 (1937).

b1
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Article 6. (Contracts to Appoint; Releases

Section 1388.1. Contract to appoint

1388.1.(a) The donee of a power to appoint that is presently
exercisable, whether general or speclal, can contract to make an
appointment if the contract does not confer a benefit upon a per-
son who 1s not a permissible appointee under the power.

(b} The donee of a power of appointment that is not presently

exerclsable cannct contract to mske an appeintment.

Comment, Subdivieion (a) of Sectlon 1388.1 provides that the
donee of & presently exercisable general or special power may contract
to appoint the assets to & permissible appointee. A contract by a donee
to make an appointment in the future which he could have made at the
time the contract was executed does not conflict with any rule of the
law of powers. The objectlon to such promises under a testamentary power--
that if the promise is given full effect, the donee is accomplishing
by contract what he is forbidden to accomplish by appointment--ie
inapplicable to & power of appointment that is presently exercieable.
The subdivision states the common law rule. BSee Restatement of Property
§ 339 (194%0). It is substantially the same as Michigen Statutes
Annotated Section 26.155{110(1){Supp. 1968) and New York Estates, Powers
and Trust Iaw Section 10-5.2 (1967). |

Subdivision {b) provides that the donee of a testamentary power
or other power not presently exercisable cannot contract to make an
appointment. By giving a testamentary or postponed power to the donee,

the donor expresses his desire that the donee's discretion be retained




Y

§ 1388.1

until the donee's death or such other time as is stipulated. To
sllow the donee to contract to appoint under such a power would permit
the donor's intent to be defeated. The rule stated in subdivision (b)
applies to all promises that are, in substance, promises to appoint.
This would include, for example, a promise not to revoke an existing
will vhich makes an appointment in favor of the promisee. The rule
with respect to releases of testamentary and postponed powers is
similar. See Section 1388.2.

Subdivigion {b) states the common law rule. See Restatement of

Property § 340 (1940). Cf. Briges v. Briggs, 122 Cal. App.2d T66,

265 P.24 587 (1954); Childs v. Gross, 41 Cal. App.2d 680, 107 P.2d

424 (1940}, Under the common law, the promisee can obtain neither

specific performance nor damages for the breach of a promise to appoint,

although restitution of value given is available unless preciuded by

other factors. Restatement of Property § 340 (1940).
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Section 1388.2. Release of power of appointment

1388.2. (a) Unless the creating instrument otherwise
provides, any discretionary power of appointment may be
released, -either with or without consideration, by written
instrument signed by the donee and delivered as provided in
subdivieion (c).

(b} Any releasable power may be released with respect to
the whole or any part of the property subject to the power and
may also be relessed in such manner as to reduce or 1limit the
persong or objects, or classes of persons or objects, in wheose
favor such power might be exercised. No release of a power
shall be deemed to make lmperative & power that was not impera-
tive before such release unless the instrument of release ex-
pressly 80 provides. No release of a power is permissible
when the result of the release is the present exercise of a
power that is not presently exercisable.

(¢) A release may be delivered to any of the following:

(1) Any person specified for such purpose in the creating
instrument.

(2) Any trustee of the property to which the power relates.

(3) Any person, other than the donee, who could be adverse-
ly affected by an exercise of the power.

(4) The county recorder of the county in which the donee
resides, or has a place of business, or in which the deed, will, or
other instrument creating ‘the power is filed, and from the time
of filing the release for record, notice is imparte& to all

persons of the contents thereof.

Ly
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(d) This section does not impair the validity of say

relesse heretofore made.

Comment. Section 1388.2 is the same in substance as former Civil
Code Section 1060 (repealed).
The last sentence of subdivision (b) is new. California has

taken the position that a power created to be exercisable only by

vwill cannot be exercised by inter vivos act. Briggs v. Briggs, 122

cal. App.2d 766, 265 p.2a 587 (1954); Childs v. Gross, 41 Cal. App.2d

680, 107 P.2d 424 (1940). The language added to subdivision (b) will
prevent this rule from being nullified by the use of a release.
Otherwise, a release as to all persons except a designated person
would permit the donee, in effect, to exercise by inter vivos act
a power which the crestor of the power intended to remailn unexercised
untll the donee's death.

The added language also will preclude the premature exercise of
a postponed power by the use of a release. If, for example, the
creating instrument provides that the donee shall appeint only after
all his children reach 21 years of age, the donee cammot release the
power as to all but one child before that time because, in effect,
he would be exercising the power prior to the time designated by the
donor. Thus, the last sentence of subdivision (b) precludes the use
of & release to defeat the donor's intention as to the time of exercise
of a power of sppointment. Compare Section 1388.1(b){contract to

appoin‘t ) .
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CHAPTER 5. EFFECT OF FATIURE TO MAKE

EFFECTIVE APPOINTMENT

Section 1389.1. Unauthorized appointments void as to excess only

1389.1. An exercise of a power of appointment is not void
eclely because it 1s more extensive than authorized by the
power. Except as provided in Section 1387.L, interests created
by such an exercise are valid insofar as they are permissible

under the terms of the power.

Comment. Section 1389.1 makes it clear that, whenever a power
is exercised partly in favor of an unauthorized person, the exercise
1s valid to the extent that permissible appointees aré benefited
unless limlting factors are present under Section 1387.4. In addi-
tion, Section 1389.1 covers other nonpermissible exercises of the
power. For example, if the donor of a power epeclfies that the
donee is to appoint 20 percent or less of the corpus of a trust to
each of six permissible appointees and the donee appoints 25 percent
to one of the permissible appointees, Section 1389.1 permits the
appointee to receive 20 percent of the assets. Thus, an appointment
of an excess amount will not invalidate the appointment, but will
instead be deemed to be an appointment of the maxirum amcunt.

Section’ 1389.1 is based on the rule found in New York Estates,
Powers and Trust Iaw Section 10-6.6{1){(1$67). No comparable rule is

found in the Restatement of Property. However, Sections 352 to 355

of the Restatement do provide that an sppointment Intended to benefit
a person who is not a permissible appolntee of the power is invalid
only to the extent that the appointment was motivated by the improper
purpose. Under such & rule, if the exerclse of the power also was

motivated by the purpose to benefit permissible appointees, they would

take the share appointed to them.
-1}6-
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Section 1389.2. HNonexercise or improper exercise of an imperative power

1389.2. (a) Where an imperative power of appointment confers
on its :donee a right of selection, and the donee dies without
having exercised the power, either wholly or in part, the persons
designated as permissible appointees shall take equally; except
that an appointee who has received a partial appointment does not
for that reason receive less of the property passing because of the
nonexercise of the power unless the creating instrument or the
donee, in a writing, menifests a contrary intent.

(b) Where an imperative power of appointment has been exer-
cised defectively, either wholly or in part, its proper execution
may be adjudged in favor of the person or persons purportedly
beneflted by the defective exercise.

(c) Where en imperative power of appointment has been so
created as to confer on a person a right to have the power exer-
ecised in his favor, its proper exercise can be compelled in favor
of such person, his sssigns, his creditors, or his guardian or

conservator.

Comment. Section 1389.2 states the conseguences flowing from the
imperative character of a power of appolntment. Under subdivision (a),
if an imperative power is created and the donee of the power dies with-
out exercising 1t, the appointive assets go equally to the permissible
objects of the power. Where there has been a partial appointment, the
assets already appointed are not thrown into & hotchpot, unless the
creating Instrument or the donee has manifested & contrary intent.

The requiremeit of & writing by the donee is consistent with Probate
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Code Sections 1050-1054 concerning advancements.

Under subdivision (b), if the donee exercises the power defectively
(Etg;: without proper formalities), the court may allow the purported
appointment to pass the assets to the person vhom the donee attempted
to benefit. A similar rule obtains in California concerning the
defective exercise of a power of attorney. Qerdes v. Moody, 41 Cal.

335 (1871).

Under subdivision (c), if the power creates a right in the per-

missible appointee to compel the exercise of the power {E;g;, vhere

the donee must appeint to his children within ten years of the creaticn
of the power and at the end of ten years he has only one child), that
person may compel exercise of the power by the donee. In addition,

the assigns or creditors of the donee who possesses the right to

compel exercise may also ccmpel 1ts exercise.
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Section ;;@9.3. Effect of fallure to make effective appointment

1389.3. (a) Except as provided in subdivisions (b) and {ec),
when the donee of a discretionary povwer of eppointment falls to
appoint the property, releases the entire power, or makes an
ineffective appointment, the appointive assets pass to the
person or persons named by the donor as takers in default or,
if there are none, revert to the donor.

(b) When the donee of a general power of appointment
appoints to a trustee upon a trust which fails, there is a
resulting trust in favor of the donee or his estate unless
either the creating instrument or the instrument of appointment
manifests an inconsistent intent.

{c) When the donee of a general power of appointment makes
an ineffective appointment other than to a trustee upon a trust
which fails, the appointive property passes to the donee or his
estate 1f the instrument of appointment manifests an intent to
assume control of the appointive sssets for all purposes and
not only for the limited purpose of giving effect to the expressed
appointment unless the creating instrument manifests s contrary

intent.

Commment. Section 1389.3 states the rules determining to whom
property that has not been effectively appointed passes.

Subdivision (a). Subdivision (a) states the accepted common law

rule. See Restatement of Property § 365(1)(1940). It also accords with

the established ritle in California. Estate of Baird, 120 Cal. App.2d
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219, 260 p.2d 1052 {1953); Estate of Baird, 135 Cal. App.23 333,

287 P.2d 365 (1955)(later decision in same case on different point).
Under Section 1389.3, the property passes directly from the donor to
the ultimate takers. This rule has the desirable effect of reducing
taxes, fiduciary fees, rand lawyer's fees in the estate of the donee.

Subdivision (b), Subdivision (b) embodies the rule of “eapture”

as get forth in Restatement of Property, Section 365(2), (3). Sub-

division (b) provides that, if a donee appointe the property to e
trustee on a trust that fails, there is a resuliing trust in favor

of the donee or his estate. If the donee manifests a contrary intent
in the instrument exercising the power, or if the donor has manifested
a contrary intent in the creating instrument, the properity will pass

te takers in default op, if there are none, to the donor or his

estate umer subdiivision {a). Only Englani, Illinois, and Massachumaetts
have considered the problem, and all have adopted the rule of sub-

division (b). See 3 Powell, Real Property 7 400 at n.5 (1967).
Subdivision (c). Subdivieion (c) provides that, if the donee

of the property makes an ineffective appointment and he bas manifested
an intent to take over the assets for all purposes, the property
passes to the donee or his estate unless the donee has menifested a
contrary intent in the lnstrument exercising the power. Only England, |
Illinois, Maryland, and Maesachusetts have congidered this problem,
and all bave adopted the rule of subdivision (b). See 3 Powell,
Real Property 4 400 at on.6-9 (1967).

The intent of the donee to assume control of the assets "for all

purpcses” 1ls most commonly manifested by provisions in the instrument

-50-
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of appointwent which blend the property owned by the donee with the
property subject to the power. Thus, where the donee's will pro-
vides that "I devise and appoint all property that I own at my death
or over which I then have a power of appointment to A," the blending
of the owned and appointive assets shows an intent of the donee to
treat the appointive assets as his own, Thus, 1f A predeceases the
donee and the anti-lapse statute does not dispose of the property,
the appointive assets will pass into the dcohee’s estate to be dis-
tributed to hie statutory heirs or next of kin, See Restatement of

Property § 365 (comment d) (1940).
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M

Section 1389.k. Death of appointee before effective date of exercise

1389.4. If an attempted exercise of a power of appointment
by will ds-ipeffective because of the death of an appointee before
the appointment becomes effective, the appointment is to be
effectuated, if possible, by applying the provisions of Probate
Code Section 92 as though the appointive assets were the property
of the donee except that in no case shall property pass to &

person who 1s not a permissible appointee under a special power.

Comment. Section 1389.4 embodies the theory of the Restatement
of Property, Sections 349 and 350. It is broadened to cover special
powers by employing the language used by Michigan Statutes Annotated

C Section 26.155{120)(Supp. 1968). Section 1389.4 1s necessary because
Probate Code Sectlon 92 does not specifically deel with lapse of a
testamentary appointment. Section 1389.4 18 not intended to cover the

attempt to appoint property inter vivos to a predeceased appointee.
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CEAPTER 6. RIGHTS OF CREDITORS

Section 1330.1. Donor cannot modify rights of creditors

1390.1. The donor of a power of appointment canmot nullify
or alter the rights given creditors of the donee by Sections
. 1390.3 and 1390.4 by any language in the instrument creating the

ptﬂfer .

Comment. Section 1390.1 deals with a guestion that has not
been considered by the California appellate courts. It is patterned
after a provision adopted in New York. BSee N. Y. Estates, Powers and
Trust [aw § 10-4.1(4)(1967). The section prevents instruments utiliz-
ing Treasury Reguletions Section 20.2056(b)-5(£)(7)(which allows a
marital deduction despite a spendthrift clause in the instrument
creating the power) from nullifying the rights given creditors under

Sections 1390.3 and 1390.4 of this chapter.
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Section 1390.2. BSpecial power

1390.2. Property covered by a special power of appointment
is not subject to the claims of creditors of the donee or of his

estate or to the expenses of the administration of his estate.

Comment. Section 1390.2 codifies the common law rule that bars
creditors from reaching the property covered by a special power of
appointment. See Restatement of Property § 326 (1940). The section
is the same in substance as New York Estates, Powers and Trust law

Section 10-7.1 (1967).

-5k
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Section 1390.3. Presently exercisable general power

1350.3. Property subject 1o a gerersl power of appolntment
that ié, or has become, presehtly exercisable is sublect to the
claims of creditors of the donee or of his estate ani to the
expenses of the administration of his estate to the same extent
that it would be subject tc such claims if the property were
owned by him. Tt is immeterial that the fcwer originaliy wes
exercisable only by will., It is also immaterial that the power

has not been exercised.

Comment, Secticn 1380.3 states the rule with respect to the
availability of property subject to a general power to satlsfy the
debts of the donee. One of the most unsatisfactory aspects of the
common law of powers of appointment ies the rule governing the rights
of creditors of the donee. Under the common law doctrine of "equitable
assets," creditors of the donee could reach the appointive assets only
vhen a general testamentary power of appointment had been exercised in
favor of a creditor or volunteer (Restatement of Property § 329) or
when an inter wvivos exercilse of & power resulted in a fraud on creditors
(Restatement of Property § 330). Property covered by an unexercised
power of appointment could not be subjected to claims., Restatement of
Property § 327 (1940). These rules apparently constitute present
California lav. See Estate of Masson, 142 Cal. App.2d 510, 298 P.2d
619 (1956).

The common law rule is not logical. The rights of creditors should

depend upon the existence of the power, rather than upon ite exercise.
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Modern legislation confirms the desirability of permitting creditors

of 8 donee to reach any appointive assets which the donee can appropriate
to himself for the satisfaction of their cleims. See Mich. Stat. Anmn,

§ 26.155(113){Supp. 1968); Minn. Stat, Ann. § 502.70 (Supp. 1967); NW. Y.
Estates, Powers and Trust Iew § 10-7.2 (1967); wis. Stat. Ann. § 232.17(1)
{Supp. 1967)..

Where the.power to appoint is both general and presently exercisable,
the donee has the équivalent of full ownership as to the appointive
assels. His creditors should be able to reach property that their
debtor can appropriate to his own uses. This is equally true where the
property 1ls covered by a general testamentary power which has become
presently exercisable by the death of the donee., In such case, the
appointive assets have come under the complete power of disposition
by the debtor donee and hence are treated the same as the other assets
of the decedent. The rights of creditors are not dependent upon the
exercise of the power. Unlike the common law rule, the mere existence
of the power is the operative fact essential to the right of creditors.
In addition, it does not matter what the intereat of the donee is in
the property; the property available to creditors can be either a
present or a future interest.

If the property has been appointed by an inter vivos instrument,
the property is liable to the same extent that the donee's owned property
would be liable., Thus, it will be liable if, had it been the donee's
owned property, the transfer could have been subjected to the rules
relating to fraudulent conveyances. See Restatement of Property § 330
(1940).
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Section 1390.4. General power not presently exercisable

1390.4. Property subject to an unexercised general power
of appointment created by the donor in favor of himself, whether
or not presently exercisable, ls subject to the claims of creditors
of the donor or of his estate and to the expenses of the adminis-

tration of his estate.

Comment. Under Section 1390.4, creditors of the donee of a
general power of appointment, which is in terms exercisable only at a
future date {as, for example, by will of the donee), can reach the
appointive assets prior to the arrival of the stipulated future date
if the donee of the power was also its donor. Section 1390.L4 codifies

the common law rule. See Restatement of Property § 328 (1940).
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CHAPTER 7. RULE AGAINST PERPETUITIES

Section 1391.1. Time at which permissible wneriod begins

1391.1. The permissible pericd under the applicable rule
against perpetuities begins:

(a} In the case of an instrument exercising a general power
of appointment other than a general testamentary power, on the
date the appointment becomes effective.

(b) In all other situations, at the time of the creation of

the power.

Comment. Section 1391.1 states the common law rule as embodied in

Restatement of Property, Sections 391 and 382. It 1s substantially the

same as New York Bstates, Powers and Trust Iaw Section 10-8.1(a}(1967)
and Michigan Statutes Annotated Section 26.155(114){(Supp. 1968). It
follows the widely accepted American rule with respect to general testa-
mentary powers. The English rule and the rule in eome states is to the
contrary. See 5 Powell, Real Property 1 768 (1962). Under subdivision
(2), the rule against perpetuities does not apply to a presently
exercisable general power of appointment, whether or not postponed, until
an appointment is made. Under subdivision (b), the permissible period

is applied to all other powers as of the time of their creation.
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Section 1391.2. Facts to be considered

1391.2. When the permissible period under the applicable rule
against perpetuities begins at the time of the creation of a power
of appointment with respect to interests sought to be created by
an exercise of the power, facts and circumstances existing at the
effective date of the instrument exercising the power shall be
taken into account in determining the validity of interests created

by the instrument exercising the power.

Comnent. Section 1391.2 adopts the “walt and see rule" for
ascertaining whether the period of the rule against perpetuities has
been violated by a limitation created on the exercise of an otherwise
valid special power of appolntment or general testamentary power of
appointment. Suppose, for example, that A devises $100,000 to a trustee,
B, B is to pay the income to A's children C and D for l1ife. Thereafter,
the corpus of each half is to be distributed as appointed by C and D
respectively, among the lineal descendents of A (excluding C and D).

C has children, E and F, both conceived prior to the death of A and
has never bad another child. On his death, C appoints by will to his
children for life and,after the death of the survivor, smong his lineal
descendents per capita. Viewed from the tlme of the creatlon of the
original power by A, the rule against perpetuities has been violated;
the limitation might run for more than the lives in being, plus twenity-
one years because C might have additional children., However, the limi-
tation 1s completely effective under 1391.2 because the children of C
were 81l conceived prior toc the creation of the power and will serve

as lives in being for the operation of the rile. If, on the other hand,

)
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E had been born after the death of A, the limitation would have been
invalid because it exceeds the permissible period in any event.
This ie the accepted rule of the common law. BSee Restatement

of Property § 392(a) (1940); Minot v. Paine, 230 Mass. Sil, 120

N.E. 167 (1918). It is also the established rule in California. See

Estate of Bird, 225 Cal. App.2d 196, ..37 Cal. Rptr. 288 (1964).

Section 1391.2 is substantislly the same as New York Estates, Powers
and Trust Iaw Section 10-8,3 (1967} and Michigan Statutes Annotated
Section 26.155(117)(Supp. 1968).
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CHAPTER 8. REVOCABILITY OF CREATION, EXERCISE,

OR RELEASE OF PGWER OF APPOINTMENT

Section 1392.1. Revocability of creatlion, exercise, or release of
power of appolntment

1392.1. {a) The creation, exercise, or release of a power
of appeintment ls irrevoesble unless the power to revoke is
reserved in the instrument creating, exercising, or releasing
the power.

{b) HNotwithstanding Section 2280, when property transferred
in trust is made subject to a power of appointment, the trust ie

irrevocable insofar as that property is concerned.

Commpent. Section 1392.1 embodies the common law as stated in the

Restatement of Property, Section 366, It is substantively the same as

Michigan Statutes Sectlon 26.155(109){(1968) and is similar to New
York Estates, Powers and Trust Law Section 10-9.1(a), (b)(1967) =ana
Wisconsin Statutes Annotated Section 232.11 (Supp. 1967).

Subdivision {b) is included to make it clear that Civil Code Sec-
tion 2280, which declares that a trust is revocable unless expressly
wade irrevocable, deces not apply to a trust insofar as the property is
subject to a power of appolntment. Thus, 1f the entire trust assets
are subject to appointment, the trust is irrevocable unless the setilor
retaing the power to revoke it in the creating instrument. If, however,
property ig given to A and B for life, with one half the remainder to
be distributed as A appoints by will and the other half to go to B's
children, one-half of the trust is irrevocable (the part over which A

has a power of appointment), and one-half is revocable.
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Severability Clause

Sec. 2. If any provision of this act or application thereof
to any person or circumstance is held invalid, such invelidity shall
not affect any other provision or application of this act which can
be glven effect without the invalid provision or application, and to

thie end the provisions of this act are declared to be severable.

Comment. Section 1380.2 of this act provides for the application of

this act to the exercise, release, and assertlon of rights under a power

of appointment created prior to the effective date of thig act. It is
posaible--but not likely--that this provision will be held unconstitutional.
Section 2 is therefore included to preserve the remainder of the act in

the event that a particular provision 1s held invalid or its application
to a particular situation 12 held invalid.
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Section 1060 (repealed)

Sec. 3. Section 1060 of the Civil Code is repealed.
3060+-1y--Any-povwery-which-is-exereisable-by-deedy-by-willy-by

deed-or-willy-or¥-piberwisey-wheiher-general-or-specialy-other-than-a

pever-in-trust-whieh-ig-imperative;-is-releasablej-either-with-eor-without

eepeiderationy -by-written-insirunent-sigaed-by-the-denee-and-delivered
as-bereinnfter-provided-uniess-ihe-1instrument-ereasing-the-pover-pre-
vides-etherwiser
22 --A-pewer-whiek-is-relensable-may-be-relessed-with-respect-to
tke-whele-er-any-pars-of-the-property-snbjeet-t0-cuek~pover-and-may
alse-be-reieased-in-suck-manner-ap-ie-reduce-or-1imit-she-persons-or
sbjeets;-or-elasees-of-persons-or-objeeisy -in-vkege-fayor-gueh-pevers
would-etherwise-be-exereisabies --No-release-of-a-pover-shall-he-deemed
te-pake-inperstive-a-pever-whiehaae-net-imperative-prior-16-sueh-releasey
ualess-the-ingtrunent-of-releage-expressly-se-provideay
3+--Sueh-relcage-may-be-delivered-to-any-of-the-followings
{a)-Ary-pereon-speeified-for-such- purpose-ia-the- incbrument- eve-
ating-the-pevers
¢b)-ABy-trustee-of-the-properiy-to-which-the-pover-relatesy
{e)-Any-perseny-other-than- the-doneey-who- eould-be-adversely-
affeeted-by-an-exereise~of-the-pewery
{d)-The-county-recerder-of-the-eounty-in-whiech-the-denee-residesy
er-kas-a-plaee-ef-businessy~-or-in-whieh-the-deedy-will-er-other-ingtru~
mept-ereating-the-pover-ia-filed;y-ard-from-tke-tine- of-£filing- the-game
for-recordy-notice-is-inparied-to-all-percons-of-the-eontents-thereof.
Ye--A3i-releases-heretofore-mrde-vhiek-substantinlly- cemply
with-the-foregeoing-requirvements-are-hereby-vakidated,--Jhe-enaciment-of
this-seetion-shail-nes-impairy-ner-be-eonstrued-teo-impairy-the-validity
ef-aRy-release-keretofore-made~

Comment. Section 1060 is Bupggseded by Section 1388.2.
'3-




An act to amend Section 860 of the Civil Code relating to

EOWEI‘B .

The people of the State of California do enact as follows:

Section 860 (amended) l

Section 1. Section 860 of the Civil Code is amended to read:
860, Where a power is vested in several persons, all mst
unite 1n its execution; but, in case any cne or more of them is

dead , is legally incapable of exercising the power, or releases

thg pover, the pover may be executed by the surviver-or-suwr-

vivers others , unless otherwise prescribed by the terms of the

(:: power,

Comment. Section 860 has been amended to conform it to sub-

division {(a) of Section 1385.3 and Section 1385.k.




