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Memorandum 68..22 

SUbJect: study 63 - Evidence Oede 

l/U/6a 

As a P'rt of the continuing review of pUblished cOlllllentary 

on the new Evidence Oede, we bring to your attention the attached 

art! cle: Alexander. CIllifornia I s New Evidence Code: Cbs.s in 

the lAw of Privllepd """"''11' catiOll8 Relat1y to psychotherapY. 

1 sen Fernando Valley lAw Review 56 (19B7). 

The article does not sussest that any changes are needed in 

the Evidence Code. The article 18 merely a statement ot whet the 

code provides. 

RespectfUlly SUbmitted, 

John H. DeMoul.ly 
Executive Secretary 
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BXl!IBIT I 

California's New Evidence, Code: Changes in the' 

Law of Privileged Communications Relating 

to Psychotherapy 

John R. Alexandert 
Generally speaking. the rault ci£ a/Ioption of the California Evidence 

Code. deotiYe Januarr I, 1961. ~ been to cluify and expand !he 
area in which CCIIIUnUnicatiom relating to pqchodl.erapy are privileged 
and therefote inadmillible in evida\ice. 

. Prior Law 

Before the Evideace Code. a ra. illogK:al double cla.ui6c:ation 
exilaed. . 

If an expert hid an M.D. degree. II in the cue of a psychiatrist. the 
pbJaician·patient privilege defined by former _tion 1881(4) of the 
Code of Ci¥il Procedure appiied.Tbls protected ooly against di5-
cbure in civil-not crimina1-actiOJ1a. and _red ooly "information 
acquired in auending the patient, which,.... nectMary to enable him 
to prescribe or 1lU fat the patient. , . ," 

If the expert held a non-medical degree .w:h as a QWter'a or Ph.D, in 
psychology, he came under section 2904 of the BURness and Profaooiona 
Code, enacted in 1951. which provided that-

. [C]onJidentiaJ relations and c~unicationa between psychologist 
and client shall be placed upon t.!'e same bull • thoSe provided 
by law between attorney and' cl~t, and: IIOthjng contained in this . 
chapter shall beCOllltl'Ued to reqnite any Fi'fUepQ communication 
to be dlaclosed. 

All between attorney and client, aeciion 1881(2) of the Code of Civil 
Procedure balTed from dilclosure "any communication made by the 
client to him. or his advice given th¢rcon in the CO\l1'lle of proIessi~ 
employment, , .," 

SOmewhat belatedly, tile Legialature amended section 2904 in 1965 
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Privileged Communkatiom. 

by adding after "psychologist and client" die words "and peychiattist . 
and patiellt," to that for a little more than .. yeu before the EyWeuce 
Code took elfect, communit:ationa to a PlJChiatriat had as much pr0-
tection as if made to a psychOlogiaL . 

The lIet remains, however. that \Inti) thiJ :year both profeuiODI have 
been mated. like stepchildren or juaior 1I11ing1 n!lepr.ed to han~ 
me-down legislation which wasdaiped for ~ ebe. 

Today'. Paychotherapiar.-Patient Privilege 
• 

Now we have Iegillation applying to ex~ involved with mearaJ. or 
emotional problems under the beiIdin& ''Papotraerapm.Pttient Privi
lege." in tettiona 1010.26 of the Evide!lCe Code • 
. The Code' defines .. ~" as: 

(a) A penon .utborized, or ra_ablJ btjlieved by the patient to 
be authorized. to ~tice.1IIedicine in SII1. IUU or fIAt~ who 
devota. or ia reaaonably belieYed by the JllltieJ:llto cleYote. a sub
.tamlaI portion. of his time to the. praccioe ·of pIycliiatry: or . 
(b) A JIeIIOIl certiJied as a psydtologia \IIltHT ••• the BURns 
aDd PrOtillliona Code-' . 

The \lie of the pluaae "any ate or nation "pro&cct$ a COIIlIBuaicatioo 
made to an M.D. practicing plYChiatry outaide of Califomia. u well .. 
a communication in Californ.iato such an ~pert who has been called 
in from another awe or natioIl. This parallel' the definition of ph)'. 
aicianl which iI used· for purpose' of the ph~ian-patient ~ 
, A l'UIOrUIb1e. bllt miJtaken. belief that ~ expm· ia aillhorized. to 

practice anedicitle. or that be devotel a JII~ portion of his dme 
to p&fChiatty. will DOt preVeDt thepriviltp from attaching. AI to a 
JII1Cholocist. 1ioWever, the oppo.ite. II ttue.': He mIIIt be oerti6ed in 
order for the privilege to auada; tau, if tile .patient miiomdentandl 
the framed dOcumeauliO impreasively clisplafed on the oBice walla .and 
reveala intimate. pmonal iafonnation about; himIel£ to a _tified 
PlJdtologist. it would aeem that there is no privilege and that the risk 
of the miarake iI on the paUeaL· 
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. . 
The definition of "patient'" includes QJle "who submilS ~ an exam

inationof his mental Of emotional ~ditiori for tile purpose of 
ac:ientific: reMatch on mental or emotiOqaI problems." This b1'oadeaa . 
the dc6nition, as c:mnpated ~ lhat of '~patimt" for purpclIG of the 
phyalclan privilege,' in order to encourage pmom to be _Died in 
connection with ~ projects bJguarari~ng that theiT dil-
closures will be kept confidential.' . 
. Eswltia! to the psychO(herapiat privilege. then, is the delinition of 
"conlidential communication ... a 

[llnfmnatiOD. includin; in£on:i.ation obtained by an examination 
Of' the patient, tfanlililItted between;a patient and his piycbf>o 
therapia! in the coune of Wt relat~ip and in confidence by a 
meaoa which, 50 far III the patient is aiware, cfudoses the infmna· 
don to no third pmona O(her than ~ who are presen. t.~ fun. her 
the interest of the .patient in the ~Itation or aamination or 

. th_ ~ whom dbclosure is reasoJJa~y .n«eIIIIl'y for the ttaIU
mbNoa of the· inf.or!:natiQn '!f tl!t; accqm~lishment of ,the' ~1Up05C 
of the consu.1~ or eltaIIlIJlatlOo, ~ inclu4es advICe. (Ilven by 
the paychotberapist in thecoune ofti!at relaciomhip. 

The phrase. "110 far III the patient is aw~" el.iminata the old eaves
dropper exception, AlIIO, information ~ the kind UDderdiac:uuion is 
"ptawned ~ have been made in confifence,'" and the opp.nent of 
the claim of privilege has the burden of ~ing that it was not." 

The exclusionary. prorilion of the ~ privilege allows 
the patient to refuse to diIclOit:, and ~prevent &nether from ~ 
ing. a confidential comu1UAication if the privilege is claimed by one 
authorUed or required to do 110." 

The major change eJf«ted by this legislation is that the psychf>o 
therapist privilege applla in criminal proceedings, wbile neither the 
old nor the present physician-patient pritilege hal eucb a broad ICOpe.lJ 
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Privileged Communicationi 

Who May or Must Claim the Privil~ 
. -

The privilege under consideration may be claimed by the "holder," 
who is defined as the patient, his guardianu or conservator if he hal 
OIIC. 01" hia penonal Itpraentatlve if be 11 clecellOd.H ThiI laat pr0-
vision may change California law by now permitting an executor or 
administrator towaive the privilege where it would bendit the paUeI\C'S 
atate." 

If the psythotherapist i,. present at tile time of attempted disclosure, 
be ia rllquiwl·tO claim the privilege."!He is ~ .only if. when di,s. 
deMUre ia in issue, there is no holder iDi existence or the paychothcrapist 
is otherwise imt.ructed by a penon a1(lthorized to permit diacloeure.'Y 

Exceptions 

Most of the 11 exceptions to the ~othetapiat privl1ege codified in 
aeaiom 1016 through 1026 &11 into t~ ~ claseifiCltiona: 

1. The patient himself has raised the issue of hia mental or emo
ti~ condition in litigation,ll 

2. Rerognition of the privilege Would facilitate concealment of 
iliformation whkh, for overriding rcuons of social importanee. 
ought to be revealed." 

3. Situations involving (OIIlQlunkations by, or the intent of, a de
ceased patient whkh are pertinent to deeds, wills, or other writ
ings purporting to alf«t an in~ in property.-

Finally, if rival panie6 aU claim through one deceased patient, the 
privilege doe!; not apply." Nor does it apply to infonnation which 
either patieDt or p51Chotherapist must report to a public employee or 
record in a public office if such report or record is open to public in· 
lpection." 

15. hid. Co , 1014(&). 
I" Id., IOU. 
15. $eo Cera .. I_ ComIDCDI ... ;E,Id. Co I ,995. thuIor Bold. Co I 1814(11) Ibc daim 

...., be iR~ by ""1' PO_ ... thoriMd I>y Ibc haIder. 
18. EWd. Co I 1815. 
17. Id. f IOU(e). 
18. Id. I 1016017. IOU ad 1QR5. 
1&. ldo i 1018, 10lI0 ON! IGIf. 
I!O. ldo I 10111·22. 
Ii, III, I 1019. 
tz. ,": I.' 
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Waiver 

Waiver of the right to suppress informatiClD under the psychothera
pist privilege is covered. along with four other privileges. in general 
terms." The principal methods of 'waiver are: contractual waiver in 
advance; failure to claim privilege; making statements in the known 
presence of unnecessary third parties; and volun tary disclosure to such 
a third party." 

The Evidence Code recognizes three exceptions which keep a ppv
ilege under circumstances in whkh it would otherwise be waived: 

1. Where two or more persons are joint holders of certain privileges. 
including the psychotherapist privilege, waiver by one holder 
does not preclude assertion by another." 

2. A disclosure that is itself privileged. as when a patient tells his 
lawyer what he has already told his psychotherapist .. • 

3. Disclosure in confidence when reasonably necessary for accom· 
plishment of the purpose for which the expert was consulted
c.g •• description of a patient's ailment by a doctor to a pharmacist. 
in connection with prescribing and dispensing drugs 10 the pa. 
tientP 

2!. [d. I 912(0). 
24. See WITKIN. CAuro&NlA 2.,,,,,,,,,, i 711H5 (2d ed. 1966). . 
2.1. Etid. C. I 912(b). 
26. I 912«) and SeDat<! Committe<: Commenl. 
rI. Her. I 912(d) may prccca Ibe pri.Uege where prior ca ... re! ... d '" ~ 

it. See Senate Judidary Commitu.. Comment ... I 912(11}. not<! 24 • • p. cil. f 786(h). 
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