763 1/11/68
Memorandum 6822 '
Subject: Study 63 - Evidence Code

As a part of the contimuing review of published commentary
on the new Bvidence Code, we bring to your attention the attached
article: Alexander, California's New Evidence Code: Changes in

the law of Privileged Communications Relating to Psychotherapy,
1 San Pernando Vaelley Iaw Review 56 (1967).

The article does not suggeet that any changes are neesded in
the Evidence Code. The article is merely & statement of what the
code provides.

Respectfully submitted,

John H. DeMoully
BExecutive Secretary




emo 6822 ~ EXHIBIT I

California's New Evidence. Code: Changes in the
Law of Privileged Communications Relating
to Psychotherapy o

John R. Alexandert

Genenally speaking, the result of adoption of the California Evidence
Gode,tﬁectwejanuaryl 1967, hubeenmdmiymdapandthe
area in which communications relating to puychochmpy are privileged
and them&me inadmissible in mdeﬂee.

. Prior Law

Before the Evidence Code, aruhgr:llognl double classification
existed. -
If an expert had an M.D. degree, uinthcmuofapsydmmu,the
- physician-patient privilege defined by former section 1881(4) of the
Code of Civil Procedure appiied. This protected only against dis-
closure in civil~—not criminal——actions, and covered only “information
acquired in attending the panmt, whu:h was neceuary to enable him
to prescribe or act for the patient .
Ifthccxpetthgldanmmedicaldegxumchua master’s or Ph.D. in
psychology, he came under section 2904 of the Business and Professions
Code, enacted in 1957, which provided that—

(B

[Clonfidential relations and communications between psych

and client shall be placed u same basis as those provi

by law between attorney and client, and nothing contained in this -
chapter shall be construed to require any privileged communication
to be disclosed. -

As between attomney and client, section 1881(2) of the Code of Givil
Procedure barred from disclosure “any communication made by the
client to him, or lm advice given thcrcon in r.he course of professional

employment . .
Somewhat belatedly, the Legulanme amended section 29&4 in 1965

&
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Prmlcgcd Communications .

by adding after “psychologist and client” the words “and peychiatrist
and patient,” so that for a little more than a year before the Evidence
Code took effect, communications to a pmhmtnst had as much pro-

* tection as if made to a psychologist.

The fact remains, however, that until this year both professions have
been treated like stepchildren or junior u‘tlmgi—-rclegawd to hand-
me-down legistation which was designed for meom clse.

Todafs Psychozhmpm-?mmt Privilege

Now we have legistation applying to a:pem mvolved with meatal or
emotional pmblems under the heading, 'stchothaapm-humt Privi-
lege,” in sections 1010.26 of the Evidence Coﬂe

"The Code* defines psychothﬂaput

(a) A amhmud,ormmahlybﬁievedbythe tto

m wmw“mmmmﬁmpmmwm
dmornmmablybehn«ihythepﬁmtmdmu a sub-
stantial portion of his tinie to the practice of paych

b) A ecrnﬁcdua
U mﬂmw psychoiogist 1

The use of the phrase “any state or nation” pm a communication
made to an M.D, practicing peychiatry outside of California, as well as
a communication in California to such an ekpert who has been called
m{romanothermotnauan ‘This parallels the definition of phy-
sician® which is used for purposes of the physician-patient velationship.
+ A'redsonable, but mistaken, belief that the expert is authorized to
practice medicine, or that he devotes a substantial portion of his time
mpsychnny,mllnotprzvmtth.epﬁvﬂcgefrmamrhmg.ﬂsma
however, the opposite is true. He must be certified in
order for the privilege to attach; thus, if the patient misunderstands
the framed documents so impressively displayed on the office walls and
reveals intimate, personat information about himself to 2 non-certified
prychologist, it would seem that there is no privilege and that the risk
of the mistake is on the patient?

ai!m?amumwmmmum[hmmm»nm
Wew's annotated  Californin Businems and Profesions Code (1960 [hereinaiter
u:nﬂua?uatmclﬁummr £, § 2000.

4. Section Y903, Businew and Profeasions Gode, “pupchologist” was not re-
pealed when the Evidence Code took 2ffect, and it may h that someé are
mpmigm@hmmma section 20035 of that without
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San Fernando Valley Law Review Vol 1: 56, 1967

The definition of “patient™ includes one "who submits to an exam-
ination of his mental or emotional condition for the purpose of
scientific research on mental or emotional problems.” This broadens .
the definition, as compared to that of "pauent“ for purposes of the
phyckmprivﬂege.‘mmderwmur&gemmhcmm«lin
connection with research projects by guarantnmg that their dis
closures will be kept confidential.?

* Essential to the psychotherapiat pnvﬂegc, then, is the deﬁmt:on of
“confidential communication.™

[Ijnformation, including information obta;.ned by an examination
the patient, transmitted between a patient and his psycho-
therapist in the course of that relationship and in confidence by 2
means which, so far as the patient is aware, discloses the informa-
tion tono third p ather than those who are present to Further
the interest of the patient in the consultation or examination or
' those to whom disclasure is reasonably necesssry for the trans-
miseion of the information or the accomplishment of the purpose
of the consultation or examination, and includes advice given by
- the psychotherapist in the course of that relationship. .

The phrase, “so far as the patient is awire,” eliminates the old eaves

dropper exception, Also, mfomutien of the kind under discussion is
“presumed to have been made in confidence,” and the opponent of

thecla:moiprivﬂegchasthcburdmofprovmgthatuwasnu.“

The excludmlary provision of the psychotherapist privilege allows
the patient to refuse to disclose, and to prevent another from diaclos-

ing, a confidential communication if the privilege is claimed by one
authorized or required to do so.

‘The major change effected by this Ieglslatwn is that the psycho-
therapist privilege applies in criminal proceedmgs. while neither the
old nor the present physician-patient prm!ege has such a broad scope.’?

8. }fd'ﬂ%l“on _
.Gnngmennkepor:md recommendrtion of the Californin law Revision Commis-
aon.imalmmimdc.;m{. .
vid. C. § 10i2.
0. Id g o1 therspy
10 Putmpunulnmumeling py are cach "presént to further the
intevest aof the [other patients] iuthcml:uﬁan jor eximination,” and that sach group
apuiendoum mﬁ&nmlmotth.dkdmu." [o‘sintonoi
Deputy Director, Depariment M

EE: ueiqwmumumm Dec. B, 1966,
Nﬂ-ﬂi

12 The same distinction prevails in dvil sctions for da out of & patient’s
mmal:ﬁ?zu.mdm &e-mmuﬂ?mtucm:atm
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Privileged Communications

Who May or Must Claim the Privilege

The privilegé under consideration may be claimed by the "holder,”
who is defined as the patient, his guardian' or conservator if he has
one, or his personal representative if he is decensod.* This lase pro-
vision may change California law by now permitting an executor or
administrator to waive the privilege where it would benefit the patient's
estate!t

If the paychotherapist is present at the time of attempted disclosure,
he is required t6 claim the privilege.!* He is excased only if, when dis-
clumeummuc,thmunohaldermmdmnceorthe psychotherapist
uutlurwuemmtcdbyapemnamhomedmpcrmitdiulm“

. _ Exceptions

- Most of the 11 exceptions to the psychotheraput privilege codified in
( sections 1016 through 1026 il into three main classifications: '

1. The patient himself has raised the issue ot im mental or emo-
tional condition in litigation.’$

2. Recognition of the privilege would fnmlmte concealment of
information which, for overriding reasons of social importance,
ought to be revealed.?®

8. Situations involving communications by, or the intent of, a de-
ceased patient which are pertinent to deeds, wills, or other writ-

ings purporting to affect an interest in property.®

Finally, if rival parties ali claim through one deceased patient, the
privilege does not apply.™ Nor does. it apply to information which
either patient or psychotherapist must report to a public empioyee or
record in a public office if such report or record is open to public in-
spection.

13. Evid. C. § 1614(a).
4, Id g 101h.
15. Sce Cormmimicn Comment on Evid. C, § 993, Underlwid.c.i 1014%) the daim
myhtia&rpuedbympmnwwm
Evid. C. § 1018, ;

17 1d. § 1014{c). -
18, Id, § 1G(6-17, 10B3 and 1025,

- 19. id. § 1018, 1020 and 1024,

C 20. fd. § 1621-28.

21 Id, % 1049,

2, Id. § 08
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San Fernando Valley Law Review Vol. 1: 56, 1967

Waiver

Waiver of the right to suppress information under the psychothera—
pist privilege is covered, along with four other privileges, in gencral
terms.* The principal meshods of waiver are: contractual waiver in
advance; failure to claim privilege; making statements in the known
presence of unnecessary third parties; and voluntary disclosure to such
a third party.®

The Evidence Code recogmzes three excepuons which keep a priv-
ilege under circumstances in which it would otherwise be waived:

1. ‘Where two or more persons are joint holders of certain privileges,
including the psychotherapist privilege, waiver by one holder
does not preclude assertion by another.®

2. A disclosure that is iwself privileged, as when a patient tells his
lawyer what he has already told his psychotherapist.®

3. Disclosure in confidence when reasonably necessary for accom-
plishment of the purpose for which the expert was consulted—
£.g., description of 2 patient's ailment by a doctor to a pharmacist
in connection with prescribing and dispensing drugs to the pa-
tient.??

23, Id § $12(a).

24, See WITKIN, Catsromraa Evinence § 783-85 (24 ed. 1966).
25, Evid. C. § 912(b).

26. § 912(c) and Senate Committee Comment.

27. Here § 512(d) may protect the privilege where prior cases refused 1o i
it. See Senate ]ndadary go:l;mtec Comment. on § 912{15. note 24, op. cit, § 785{!:;
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