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Memorandum 68-20

Subject: Study 52 - Sovereign Immunity (Discretiorary Immunity)

Attached as exhibits to this Memorandum are two law review
articles and a recent case discussing the discretionsry immnity
provision of the 1963 Govermmental Liability Act.

Exhibit I (pink) is a Note from ma recent issue of the Hastinge
Iaw Journal. This Note is concerned with the test that should be
used by the courts in determining whether a particular act .1s or is
not "discretionary.”

Bxhibit IT {yellow)} 1s a 1966 Note from the Scuthern California

Iav Review. This Hote is critical of the discreticnary immnity
doctrine and suggests various changes in that doetrine ae applied by
the courts.

The staff believes that an examination of the decisions in
recent cases demonstrates the courts are properly applying the dis-
cretionary immunity doctrine. The following list indicates the
holdings in a muber of recent cases involving the dlscretionary

imunity provision.

NeCasek v. City of Los Angeles, 233 Cal. App.2d 131, 43 Cal. Rptr.

294 (1965), Hearing by Supreme Court denied. {Criticized in Exhibit IL )

This case involved the negligence of a policeman in failing
to use sufficient force to retain an arrestee, who in the
course of hies flight injured the plaintiff. In finding the
officer and the city immune under Section 820.2 (discretionary
immnity provision)}, the court expressed fear that to hold
subject to Judiclary scrutiny at a later date a decision as

to the amount of force necessary to make an arrest would
affect the zeal of officers. Such zeal, the court felt, 1s
necessary to accomplish the goals of law enforcement. Further,
if officers should be liable for decisions to use minimal
force to effect an arrest, the tendency of the officer on the
beat would be to use excessive force. "A rule of law which
may encourage police brutality is not desirable."” This case
1la correctly decided.



Seruggs v. Haynes, 252 A.C.A. 271, 60 Cal. Rptr. 355 {1967)

Discretionary immnity does not protect officer from use of

excessive force in arresting or retaining arrested person in

custody. This case is correctly decided.

Exhibit IT pointe out that a compelling but unspoken reason
for the court's granting of blanket immunity where arrestees escape is
the fear of practically unlimited damage which might be caused by
suspects once agaln at large. (It was for this reason that the Com-
miesicn included in the govermmental liability act a provision pro-
viding imminity for injuries caused by escaped or escaping prisoners.)
Exhibit II suggests that "an appropriate limiting principle for
compensating injuries caused by escapees would be to confipe llability
to those injuries occurring during the immediate flight from negligent
custody, for it is this flight which is the particular bazard which
the negligence of the officers created. This is the distinction sug-
gested by Professor Van Alstyne and the Commission rejected it when
the no-liability-for-escape-of-priscner immunity was ineluded in the
statute. Generally, the author of the Note set out in Exhibit II
believes that the personal immnity from the financial burden of
Judgment enjoyed by employees (because the entity is ultimately
responsible for payment of the judgment) should provoke 2 Judicial
reevaluation of the doctrine of discretionary immnity. As Judge
Kaus notes in Exhibit III, n. 7, page 357: "The suggestion overloocks
the fact that the intended beneficlary of the doctrine is not the
guilty official who, but for the doctrine, would have to pay a Judg-
ment, but the innocent one who has had to go through the litigation

process before being vindicated."
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Glickmen v. Glasner, 230 Cal. App.2d 120, 40 Cal. Rptr. 719 (1964),

hearing by Supreme Court denied.

Held that alleged libelous statements by the State Kosher Food
Law representative that certaln kosher slaughterers had been
disqgualified under law as "schochtim" (slaughterers of poultry
according to Orthodox Hebrew ritual) were exercises of "discre-
tion." The statutory duties of the defendant specifically
included advising interested persons on the application of the
law and the court held that this included determining "what
reports should be made to bring about compliance" with the
Kosher Food Iaw. It was alleged that the defendant was un-
qualified and improperly disqualified the plaintiff. This is
a clear case of discretionary immanity.

Wright v. Arcade School Distriet, 230 Cal. App.2d 272, 40 Cal. Rptr.

812 (196k4), petition for hearing by Supreme Court denied.

Feld: School distriect has no duty to protect pupils at street
crossings between home and school, despite forseeability of
harm to pupils. Significant factors precluding such a duty
include; the school district's character as a public agency;
statutory expressions emphasizing that safety protection at
street crossings outside schoclgrounds 1s a municipal rather
than school district function; budget limitations; the govern-
mental nature of the decisions to provide safety measures at
some intersections and not at others; the situation that would
result from imposing a duty on school distriets to protect
pupile at school crossings wherein juries would be in a posi-
tion to approve or reject the eaccuracy of the school authorities'
prediction of harm and the reascnableness of thelr governmental
decision to confer or withhold a protective service. This case
is correctly decided.

Shakespeare v. City of Pasadena, 230 Cal. App.2d 387, 40 Cal. Rptr. 871

{1964), petition for hearing by Supreme Court denied.

Action against city for false arrest, galicious persecution, and
false imprisonment. Held: (1) Where, following a citizen's
arrest, there is no detention of the arrested person other

than that necessarily incident to the action of police officers
in carrying out their statutory duty to accept custody and hold
the perscn for appearance before a magistrate, the detention,
with nc independent wrongful act, imposes no liability on the
officers or the city. {2) When an officer entertains a sus-
picion as to a citizen's conduct, the officer may, without
making a formal arreat, detain the cltizen for such reasonable
time as 18 required to gonfirm or dissipate that suspicion, and
such a detention does constitute false imprisconment. This case
1s correctly decided.
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Morgsn v. County of Yuba, 230 Cal. App.2d 938, bl Cal. Rptr. 508 (1964)

Coonty held liable where had expressly promised 1o warn of
prisoner's release on bail and prisoner upcn release murdered
woman whose life he hed threatened. Although county not
liable for release of prisoner (epecific Immnity provided
by statute), the county is liable for negligence in performing
duty it promised to perform. This case is correctly decided.

Sava v. Fuller, 249 A,C.A. 313, 57 Cal. Rptr. 312 (1967}

Held that discretionary immunity did not apply where the negli-
gence of a state botanist in analyzing a plant substance believed
ingested by a child was "subsequent" to the discretionary act of
offering plant analysis services to the public.
Generally speaking, the publie agency is not liable under the govern-
mental liabillity act for failure to make adequate inspections. However,
for example, if 1t is determined after an exercise o "discretion" to
admit a person to a county hospital, the eounty is liable for later
negligence in treating the patient. The Sava case is analogous and
appeare to be correctly decided although s good argument could be made

to the contrary.

Johnson v, State of California, attached as Exhibit III.

We suggest you read this case with care. Is thils case correctly

decided? It appears to be.

Heieck and Moran v. City of Modesto, 64 Cal.2d 229, 49 Cal. Rptr. 377,

411 P.2d 105 (1966).

It was alleged that city was liable for fire loss caused by {1)
lack of water in fire hydrants because city employee had closed
a valve in the wvater main to permit relocation of water mains
and left it closed for a month after completion of the relocation
and {2) failure of city to summon tank trucks of county fire
department. Held no liability--covered by specific immnities.
Distinguished Morgan v. County of Yuba, pointing out that it was
the fallure to carry out an alleged earlier promise to give warn-
ing of relemse on bail of a dangerous prisoner, rather than the
making or the decision to make the promise that resulted in
liability in that case. Here, it was not alleged that any
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employee promised that assistance would be summoned from

county if lack of water in mains was discovered. This case

is correctly decided. It falles within specific immunities.

The staff concludes that the courts are doing a good job in the
ceses that call for a possible application of the discretionary immunity
provision. There have not been a great mumber of cases that do not
involve a specific immunity. The few cases that are determined by whether
the discretionsry Immunity provision applies appear to have been correct-
ly determined. Hence, we believe that no action should be taken at this
time to revise the discretionary immunity provision. HNor do we suggest
the need for additional provisions covering specific types of fact

situations.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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IN CALIFOaNI

It is a settled rule in Californic that governmerntizl oilicizis are
net personaily liable for huvm resulting Irom “disereticnary” &cis
within the scope of their sullisrlily. This is the case aven if if
elleged that they scted mazliciousiv® Cn the other hand, courts have
repeatedly held that “ministeriad” scls are not within the immaunity
rule, ard liability will attach to public oficers and employees should
harm result from such acts® The gpplicatiorn of the discretionary
immunity doctrine to the unusual sets of circumstances which find
themselves the subjects of lawsuiss has vlagued the courts for years.

Currently the doctrine of diseretionary immunity is codified in
section 820.2 of the California Government Code:

Except a3 otherwise previded by sistuie, z puklic empioyee is not

Hable for an injury resuitiing from ais et or omission where the act

, or omission was the result of the exercise of the diseretion vested in
him, whether or not such diserstion be abused.

Section 820.2 is part of the Tort Claims Act of 1983,* which con-
tains provisions of general application to &1l activities of public entities
and nurmerous specific immunities covering areas of governmental
ectivity which the legislature deemed deserving of explicit coverage.®
This note will seek fo explore the discretionary immunity doctrine
under sectiocn 820.2.

7]

Background ci Scoulon 8402

The irend in the United States in receni years has been to depart .
from strict adherence to the doctrine of sovereign immunity.® This
departure has come about »y hoth judicial” and legislative action®

L E.g., Downer v. Lend, 6 Cal. 94, 95 {1856) ; Martelli v. Polleek, 182 Cal.
App. 28 555, £58-80, 328 P24 795, TOT-83 {1833).
- * Eg., White v. Towers, 37 Cal. 2d 727, 73G-32, 235 P.2d 205, 211.12
(1951},
i E.g., Payne v. Bachr, 153 Cal 441, 444, 95 ¥, £93, 856 (1508); Mock v.
City of Sania Ross, 128 Cal, 330G, 344 58 P. 826, 828 (1B858).
+ Cal, Stats. 1943, ch. 1891, § 1, at 3268 (Caz. Gov'r Copg §§ 810-606).
& See, e.g., Carn. Gov't Copz § 421 {failure to adamt or enforce enact-
ments), § 848 (failure to arrest or to retain in cusiody), § 850 (failure wo pro-
vide fire department), $§ 850.2-.4 {failure w0 provide adeguate fire equipment,
personnel and facilities), § 356.2 {injury caused uy escape of mental ratient).
¢ A good discussion of this frend rcay be fouad im Muzskoepf v. Corning

“Hospital Dist, 55 Cal. 2d 311, 213-17, 339 F.2d 457, 453-60, 11 Cal. Rptr. 85,

$0-92 (1961).

T E.g.,, Colorado Racing Comm’n v. Brush Bacing Ass™n, 138 Colo. 2795,
318 P.2d4 582 (1937); Mcobitor v. Xaneland Comraunily Unit Dist, 18 L 32 11,
182 N.E.2d 8% (1859).

5 E.g., Cal. Stats. 1949, ch, 81, § I, ai 255 (repenled 1063); Cal Simis
1959, ch. 2, § 3, at 622 (repeaied 1983); Cal. Stats. 1958, ¢h. 8, § 2, ot 1433
(repealed 1963).

il
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Blanket sovereign immunity came to an end in California when the
California Supreme Court on the same day handed down decisions in
Muskopf v. Corning Hospitel District® and Lipman ». Brisbane Ele-
mentery School District.?® In Muskopf, the plaintiff’s broken hip
was {urther injured when she fell due to the negligence of the hospital
staff. The California Supreme Court had previously held that the
abrogation of the sovereign immunity doctrine was aTegislative pre-
rogative.’? In the Muskopf decision, the court declared that the doc-
trine was a judictal creation, and it discarded the doctrine after find-
ing that blanket immunity for publie entities was “mistaken and
unjust.”t* .

In the Lipman decision, the doctrine of diseretionary immunity of
public employees was reaffirmed. It was ruled that the alleged acts
of the school district’s trustees to discredit the superintendent and
to force her from her position were discretionary.i® Although the
court also denied the liability of the schog! distriet,’® it was indicated
in dictum that the immunity of a public agency from Iiability for the
diseretionary conduct of its officials was not necessarily as extensive
as the immunity of the officials personally.’® Various factors were
suggested to determine if the particular sgency should be immune,
including the “importance to the public of the function invplved, the
extent to which governmental Hability might impair free exercise of
the function, and the availability to individuals affected of remedies
other than tort suits for damages.”!"

The radical departure of Muskopf from the settled case law of
sovereign immunity apparently caused widespread fear among offi-
cigls of state and locsl agencies that the judicial abrogation of the
doetrine would subject public entities to a liability burden which they
could not bear. The legislature swiftly enacted section 22.3 of the
California Civil Code,!” delaying the. effectiveness of the Muskopf
and Lipman decisions until the 91st day after the close of the 1963
legislative session. In the interim provided by the moratorium stat-
ute, the legislature enacted the Tort Claims Act of 1883, which
became sffective with the expiration of the moratorium statute,

Loagislative Inlent

According to the legislative commitiee tomment accompanying
section 820.2, the statute purports to reenact the prior case law.?

T 55 Cal. 24 211, 359 P.2d 457, 11 Cal. Rptr. 89 (1961).

10 55 Cal, 29 224, 359 P.2d 465, 11 Cal. Rptr. 97 (1961).

11 Eg., Vater v. County of Glenn, 43 Cal, 2d 815, 820, 323 P.24 85, 88
(1958},

12 55 Cal. 2d at 213, 218, 359 F.2d ot 458, 461, 11 Cal, Rptr, at 50, 93.

3% 55 Cal. 24 at 230, 359 P.2d at 467, 11 Cal. Rptr. at 99,

34 Id, at 230, 359 P.2d at 468, 11 Cal. Rptr. at 100,

13 Id. at 229, 230, 359 P.2d at 467, 11 Cal. Rptr. at 95,

16 Id. at 220, 389 P.2d at 467, 11 Cal. Rpir. at 99,

17 Cal, Siats. 1955, ch. 1404, § 1, at 3204,

18 Noie 4 supra.

19 “This scetion restates the preexisting California law. [citation omitted]
“The discretionary immunity ruie is restated here in statutory form to ensure
that, unless otherwise provided by statute, public employees will continue to
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However, apparently because of a certain amount of distrust of future
judicial application to particular seis of circuimstances, the legislature
specifically spelled out in the following sections some activities which
were to be deemed “discretionary.”® The Law Revision Commission,
which drafted the Tort Claims Act expressed nops ihat provisions
of general application supplemented by speciile immuzitias would
“eliminate the nced to determine. the scope of discretionary immuniiy
. by piccerneal judicial decisions.’’¥! One finds .that immunity for any
governmenial activity not within the coverage of the specific immun-
ity provisions is dependent upon section 820.2. The ccdification of the
diseretionary immunity doctrine inis a provision of general appli-
cation did no more than to ratify a confusing hody of case law and
generally offered no new guidelines for distinguishing discretionary
acts from others. Due to the precise language of the specific immun-
ities, those activities which fall within these areas are more clearly
defined as being diseretionary. To this extent only has the confusion
of the prior case law been alleviated. :

Prior Case Law

Public employees who have been found to be within the discre-
tionary immunity doctrine by the California courts include administra-
tive board members,*? building and loan commissioners,® building in-
spectors,** city councilmen,® city engineers® city managers,®? civil
service administrators,®™ county surveyors* couri reporters® game
wardens,® grand jurors®™ health officers™ judges® legislators®

remiain immuone from liability for their discrevionary acts within the scope of
their employment.” CaL. Gov'r Cooe § 820.2 comment; 1963 JOURNAL OF TRE
SenaTE 1880,

0 Statutes cited nole 6 supre.

£l 4 -’Iin.. Law Rewnston ComMM'N, Rerorts, ReeoMMENDATIONS, & STUDIES
812 (1983,

2 E.g., Downer v. Lent, 6 Cal. 94 (1238},

23 E.g., Jones v, Richardson, 9 Cil. App. 2d 657, 50 P.22 310 (1835).

24 B.g., Dawson v. Rash, 160 Col. &pp. 24 154, 324 P28 950 (1558); Daw-
gon v. Martin, 150 Cal. App. 2d 379, 300 £.2d 915 (1957); White v. Brinlonan,
23 Cal. App. 24 307, 73 P.2d 254 (1937).

2 E.g., Ellis v. City Council, 222 Cal. App. 2d 493, 35 Cal. Rptr. 317
{1663); Martelli v. Polloclk, 182 Cal. App. 22 635, 328 P.2d 795 (1958).

26 F g, Miller v, San Francisco, 187 Cal. App. 2d 480, 8 Cal. Rptr. T67
{1960). :

2 ., Ellis v. City Council, 222 Cal. App. 2d 450, 35 Cal. Rptr. 317
{1943); White v. Brinkman, 23 Cal, App, 2d 307, 73 P.2d 254 (1937,

= Bog., Hardy v, Vial, 48 Cal, 2d 5%7, 311 P.2d 494 (1857); Cross v. City
of Tustin, 185 Cal. App. 2d 146, 331 P.2d 745 (1938).

20 g, Oppenheimer v. Arnold, 39 Cal. App. 24 872, 222 P.24 940 (1950).

0 B.g, Legg v. Ford, 185 Cal. App. 2d 534, € Cal. Rptr. 3592 (193J).

ol E.g, White v. Towers, 37 Cal. 24 727, 235 P.2d 205 {1951).

iz E.g., Turpen v. Booth, 88 Cal. 65 (1880); Irwin v. Murphy, 128 Cal.
App. 713, 18 P23 292 (1933). :

33 E g, Jones v. Czapkay, 182 Cal. App, 2d 182, 6 Cal. Rpir. 182 {15807,

4 E.g. Haase v. Gibson, 179 Cal. App. 2d 259, 3 Cal. Rptr. 808 (1860)
(chief justice of state supreme court); Reverend Mother Pauline v. Birsy, 168
Cal. App. 2d 384, 335 P.2d 1018 (1959) (district court of appeal); Perry v.
Meikle, 102 Cal. App. 2d 602, 228 P.2d 17 {1951) {superior court); Frazier v.
Moffatt, 108 Cal. App. 24 379, 230 P.2d 123 (1951) {justice of the peace).
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" police officers,3® prosecutors,®” school trustees,” superintendents of

schools,® and tax assessors.
Activities which have been found to be dwcretwnary include

_building inspection and regulation® issuance of franchises,’ health

protection (including quarantines),'® law enforcement, legxslatwe
decisions,”” license issuance and revocation,' personnel administra-
tion of pubhc employees,’” public works and public. 1mprovemen:s
functions,* and taxetion and public finance matters.”

On the other hand, activities which have. been classmed as

. ministerial and outside the discretionary immunity doctrine include

arrest of éuspected iaw vmlators without warrant or justification,™

33 Eg, Allen v. Superior Court, 171 Cal. ‘App. 2d 444, 340 P2d 1030
(1880) ; Hancock v. Burns, 158 Cal. App..2d 785, 223 P.2d 456 (1958).
-3¢ E.g. Tomlinson v. Pierce, 178 Cal. App: 2d 112, 2 Cal. Rptr. 700 (1960);
lzhgné:ow V. Caunty of San Bernardino, 169 Cal. App. 2d 87, 336 P.2d 968
1858}

- ¥7 E.p., White v. Towers, 27 Cal. 24 727, 235 P.2d 209 (1951); Prentice v.
Bertken, 50 Cal. App.-2d 344, 123 P.2d 95 {1942), Norton v, Hoﬂman. 34 Cal
App, 2d 129, 92 P.2d 250 {192D); Pearson v. Reed, 6 Cal. App. 2d 277, 44 P2d
592 (1833).

a8 E.g, Lipman v, Brisbane Eiementary School Dist., 55 Cal, 24 224, 359
P.2d 485, 11 Cal. Rptr. 97 (1061). .
3 E g, Gridley School Dist, v. Stout, 134 Cal, 592, 658 P. 785 (1901},
- 4% B.g. Ballerino v. Mason, 823 Cal. 447, 23 P. 530 {1290).
£1 E.g., Khapp v, City of Newport Beach, 186 Cal App, 2d 669, 9 Cal.
Rpte. 20 (1960) (commencement of civil proceedings to avate a public nut-

- sance): Dawson v. Rash, 160 Cal. App. 24 154, 324 P24 859 (185B) {prosccu-

tion e.f ‘erimlnal enfor comment proceedings against alleged. violator).
4+ E.g., Martelli v. Poilock, 162 Cal. App. 2d 655, 328 P.2d 795 (1938).
4% E.g., Jones v. Czapkay, 182 Cal App. 24 192, 6 Cal, Rptr. 182 {1860),
+ E.g., White.v, Tm-vers, 37 Cal. 2d 727, 235 P.2d 209 (1051); Tomlinson

v, Pierce, 178 Cal ‘App. 2d. 112, 2 Cal Rptr 00 (1960); Rubinow v, Counly

of San Bernardine, 169 Cal App 2¢ 67, 336 P.2d4 968 (1939): Dawson v,
Maxtin, 150 Cal App. 24 379, 300 P.2d 915 (1957). .
. - 45 E.g., Alien v, Sunermr Court, 171 Cal. App. 24 444, 340 P2d 1030 {1959}
(guestioning a witness at legislative hearing); Hancock v. Burms, 153 Cal
App. 24 783, 323 P.2d 456 (1838 (public disclosure of an investigating com-
mitice's ﬂndlngs and recommendatiohs).

&t E.g., Downer v. Lent, § Cal. 94 (1856) (termination of on occupational
license).

47 Eg., Ellis v. Cxty Cotmeil, 222 Cal, App 24 490, 35 Cal. Rptr. 317 {1963)
(officer's dec‘sson to compel subordinete to perform his duties}; Cross v, City
of Tustin, 165 Cal. App. 2d 146, 351 P.2d 785 (1953) (officisl mve;tigat:ons on
gqualifications and fitness of prbspective public employees)y; Hardy v. Vial, 48
Cal. 2d 577, 311 P.2d 494 (15857) (prosecution of administrative procecdings

B ) d:scxplme public emplioyees); Lipman v. Brisbane Elementary School Dist, -
53 Cal 2d 224, 350 P.2d 465, 11 Cal. Rptr. 97 (1951} (official discussions of

the comspatence ang e“.c.ent performance of duties by subordinates).
43 Eg. Miller v, Ran Froneisco, 187 Cal._App. 2d 480, § Cal, Rptr. 767

’ (1960) (=ssurance that specified public improvements would be undeftaken

at public expense); Lavine v. Jessup, 161 Cal. App. 2d 58, 326. P 24 238 (1958}
{decisions on the Ibc‘.hcn of planned public buileings).

10 B e Ballerine v Mason, 83 Cal 447, 23 P. 530 (1890) (assossments for
tax purposes); Gridley. School Dist. v. Stout, 134 Cal. 592, 65 P. 785 {1901)
(wrongful reapportionment of scheol funds).

39 See Dra IR& V. thte 45 Cal. 2d 469, 286 P.2d 428 (1955) {arrest of
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assignment of ingxperienced youth in juvenile foresiry camps io dan-

gerous firefighting duties,® diagnosis and {reaiment of disecases by
physicians in public hospitals,® disclesure by schoo! officials of con-
fidential information about 2 pupil when the state statute specifically
prohibits disclesure,® failure of a superior officer fo discharge, sus-
pend or discipline a subordinate known to be incompetent-and thus
dangerous to others,™ and refusal to issue a building permit when

" Breadih of Section 820.2 = :
The prefatory language of section 820.2, “except as otherwise .

provided by statute,*® indicates legislative inteni that immunity
will atfach to all diseretionary acts except those spacifieally set forth

" by the legislature.s” A further limitation imposed by the courts on
. the scope of the docirine (apart from finding that the act complained

of was “ministerial”)} is that the injury-causing act must be “within
the scope of [the employee's] authority.”’® “Scope of authority”
has been broadly interpreted to include not only activities established
as primary functions of the office, buti aiso aefivities which are in-

cidental and collateral to the purpesss of the office” The “scope of -

authority” requirement has been used by courts'to preclude the appli-

caticn of discretionary immumity to conduet intentionally exceeding.

explicit statutory grants of authority.*? ,

The legislature specifically rejected the suggestion made in the
Lipman decision that the immunity of the public entity was not nec-
cssarily coextensive with the immunity of the public employee. Sec-
tion 815.2({b) specifies that the liability of the entity is vicarious—

~ arising from the liability of the employes,® “except as otherwise pro-

suspected Iawr viclator by police officer without warrant or justifiesiion);
Coverstone v. Davies, 38 Cal 2d 315, 230 P.2d 876 (1952) (holding officers

- not liable for [alse arrest on facts). :

31 Sz Collenburg v. County of Los Angeles, 150 Cal. App. 2d 785, 310
P24 989 (1957). T ' : ) .

2-"'-’; Sep Davie v Regents of Univ. of Cal, 66 Cal. App. 688, 227 P. 247
(1524}. o : T .

53 Elder v. Anderson, 205 Cal. App. 2d 326, 23 Cal. Rptr. 48 (1982).

& See Ferrelius v, Plerce, 22 Cal, 24 226, 1338 P.2d 12 (1043).

5% Ellis v, City Couneily 222'Cal. App. 2d 498, 35 Cal. Rptr. 317 (1888),
See Avmsirong v. City of Belmont, 158 Cal App. 2d 641, 322 P.3d 960 (1958).

6 Car, Gov'r Cooe § 820.2 (emphasis added).

57 See noie i9 supre.

5B j’d_ _ .

50 White v. Towers, 37 Cal. 24 727, 733, 235 P.2d 209, 213 (1951), guoting
with approval from Nesbitt Fruit Prods. v. Wallace, 17 F. Supp. 141 (S.D.
Iowa 1926). See glso Frazier v. Moffatt, 103 Cal. App. 24 375, 239 P.2d 123
{1851) ; Norton v Hoffmian, 34 Cal. Apwn. 2¢ 185, 83 P2d 250 (1833).

‘;;’ 23‘ ():AL. Law Revision Conmv'n, REpozrTs, RECOMMENDATIONS & STunes
252 (1963). ' ' '

¢1 “Excepi as otherwise provided by swwuie, a public entity is not liable

© for an injury resulting from an aet or omission of an employee of the public

cntity where the employce is immune from lizbhility.” Can. Gov'r Cooe §
815.2(b). “This section imposes upon public entities vicarious liability for
the tortious acis and-omissions of their employers. It makes clear that in the
absence of statute, 2 public entity cannot be held liable for an employee’s act

T
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vided."®®

Judicial Interprefation
A statute which has its soul in 2 single, ambiguous word like

“discretion,” can predictably cavse problems in judicial application.
Several California courts of appezl which have heen called upon to
interpret section 820.2 hove indeed had problems. Three different
approaches to the distinction belween acts which are “diseretionary”
and those which are “minisferial” have been formulated to aid the
cm.;rts in applying the discretionary immmunity doctrine to specific sets
of {acis. ‘ ‘

"Dampsan the Ardor” Appreach

Severa! Califotnia cases have adopted the “dampen the arder”
approach suggested by Judge Learned Hand in Gregoire v. Biddle™
regoire suppiied both a rationale for the dectrine and a test for its
epplication, reasoning that Hability of the public employee and the
entity must be balanced agzinst the effect that the liability would
have upon the governmentsl funciion being provided. Judge Hand
expressed fear that the burden of requiring public officials to litigate
claims apainst themselves, while facing possible personal pecuniary
loss, would “dampen the ardor” of such officials and that it would
“inn the end he better {0 leave unredressed the wrongs done by dis-
honest officers than to subiect those who try to do their duty to the
constant dread of retaliation

Judre Tand's argument is quoted in the Muskopf® opinion and
has been ciied in egriler California cases.’® In Lipman the court sub-
stanlially parspirased the “dampen the ardor” approach when it said:

The subjugation of officials, the irnocent as well as the guilly, to the

burden of a trin! and to the denger of is outcome would impair their

zgal in the performenee of their functiens, and it is better to leave
the injury unredressid fhan o subject honest oificials to the constant
dread of refaliztionss

or omission where the employec himself would be immune . . . . Thus, this
section nullifics the suggestion apnezring in a dictum in Lipman v, Brisbane
Tlementary Scheol DListrict {citation emitted] that public entities may be
liable for the ncis of their rmpioyess even when the employees are immune,”
CaL. Gov'r Copz § 813.2(2Y cemmeni

62 Statvtes which provide lov entity liability even thourh the cmployee
is immune include: Cai. Gov't Cops §§ 830-35.4, 840.2 {dangerous condition
on public proyperiyy; Can. Vemicie Cope §§ 17001, 17004 (injuries resulting
from operaiion of emergency vehicles); Can Pzw. Copr §§ 4300-05 {(erroncous
conviction of a iclonyv): Can, Gov'r Copng § 8156 {({ailure {o exercise reaxson-
able diiigence to dlscharge g mandatory duty imposed by enactment)}.

8177 FA4 GTY {&d Cin 1943

64 Id. at 531

$3 Muskon! v. Corning Hespital Dist, 55 Cal. 2¢ 211, 221, 359 P.2d 457,
462-63, 11 Cagl. Rpir. 85, 94-03 (18613,

ot Hardy v, Via: 45 Czl. 24 577, 582-83, 311 P.2d 404, 486-97 (1937);
Tider v. Anderzon, 203 Cal. App. 24 326, 333, 23 Cal. Rotr. 43, 53 {1562);
Legg v. Ford, 1585 Cal. App. 2d 534, 543-44, 3 Cal, Rpir. 392, 397 (1660}).

6% 55 Cal. 2d at 229, 352 P.24 at 467, 11 Cal. Rpir, =t 99,
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In Ne Casek v, City of Los Angelzs® the conrt of supeal for the
sccond district approved of Hand's reasoning, N
the negligence of a policeman in failing o use @
strain an arrestee, who in the course, of his fiight
t.f, In finding the offiver and the city immune undar section 83002,
Justice Kaus expressed fear that to nold subject 1o judicial scrutiny at
a later date a decision as to the armount of force neccssary to make
an arrest would affzet {he zeal of officers. Such zesl he thought, is
necessary to accomplish the goals of lew enforcerent®™  TFuriher, if
officers should be liable for decisions to use minimal force fo effect
an arrest, the tendency of the officer on the beat would be to use
excessive force. “A rule of law which may encourage police bru-
ality is not desirable,”*®

The “dampen the ardor” or “impairment of zeal” zpproach
to the application of discretionary immunity has been criticized by
Professor Van Alstyne,”* consultant to the Law Revigion Commis-
sion, which drafted section 8202, The rationale behind Judge Hand's
argument is that public emnisyees would be made to fear perscnal
pecuniary loss, and that officials could be harrassed by groundless
litigation. This rationale, Van Alstyne points out, is negaied by the
availability to the official of indermnificaticn by the publie entity
for all nonmalicious forts commitied within the scove of the officer’s
authority.’* Further, the present system of adminisiration of justice
discourages groundless actions, while it allows those with merit to
proceed ic trial.?

Professor Van Alstyne further contends that Judge Hand's arga-
ments for immunizing the individual do noi jusiify exierding that
immunity to the public entity.™ This eriticism seems irrolevant, since
the passage of section 615.2 makes the public entity’s ligbility wvicari-
ous.ia

To Iimit the intent behind the “damypen the ardor” approach to
corsideration of employees' personzl pecuniary loss and harrassment
in the courts deprives the approach of 1is real meaning. The subjuga-
tion of public officers and agencies {o Icar of iiabilily cannot help but
impings upon the freedom of governmental aciion io some extent.
'The chief attribute of the “dampen the ardor” asuronch is that its ap-
plication requires a balancing of the needs of the public as opposed to
the loss suffered by the injured plaintiif.
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The Semantic Approach

The case law prior to the passage of secilon §20.2 zrovides numer-
ous examples of activiiies which have been classilled as either “dis-

4% 233 Cal. App. 2d i3], 43 Cal. Bpir. 291 {1303).

6% d. at 1353-38, 43 Cal Hptr. at 298,

*o 1d. at 137, 43 Cal. Rotr. at 299.

1 Van Alstyne, Governmental Tort Liubiliiy: & Public Policy Prospec-
tus, 10 U.CL.A.L. Rev. 463, 478-85 (1963). :

72 Id. at 478-74.

T Id.

7L Id. at 484-84.

75 See note 61 supra.
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cretionary” or “ministerial.”™ Cases arising under section 820.2 can
draw by analogy from distinctions made in past cases when the facts
are sufficiently similar. The courts have naturally synthesized the
prior holdings into a concise statement of the law, which as an aid
for future interpretation is unfortunately rather useless due to its
- generality. For example, the rule formulated in Elder v. Anderson™
was phrased: ‘ .

[Wlhere ihe law prescribes and defines the duties to be performed

with such precision znd certainty as to leave nothing to the exercise

of cdiscretion or judgment, the act is ministerial, but where the act to

o dong invelves the exercise of discretion ond judgment it is not

deerned merely ministerial 78

Such a distinction adequately covers the few instances of govern-
mental activity where the activity is either an absolute statutory duty,
or where the discretion of the public officer fo act within a certain
sphere is absolute. The {wilight zone between “discretionary” and
“ministerial” becomes no clearer by the use of such a semantic yard-
stick, One court has observed that “it would be difficult to conceive
of any official aei, no matter how directly ministerial, that did not
admit of some discretion in the manner of its performance, even if it
involved only the driving of ¢ nail.”??

Only onc Celifornia case decided solely on the basis of section
620.2 has reseried to the semantic approach. In Glickman v, Glasner,™
the court of appeal {or the second district, applied the “rule” offered
by Elder, and conciuded that alieged libelous statements by the State
Kosher Fced Law representative that certain kosher slaughterers
had been discuslilied under law as “schochtim” (slaughterers of poul-
iry according o Orihodox Hebrew ritual) were exercises of “dis-
cretion.”!  All other eases decided under section 820.2, which have
dealt with the delense of diseretionary immunity by the semantic
approach, have done so baeause section 8202 was urged collaterally
te a defense .under one of the specific irnmunities within the Tort
Claims Act.®

The Subsequent Negligence Approach

An aet of diseretion along with the immunity which it confers
can continue 1o a point in time. But after this point has been reached,
subsequent harm-producing acts will not be shielded by immunity.
This distinction, which has the effect of severely limiting the doctrine

70 See text accompanying notes 22-55 supra.

7T 205 Cal. Apw. 26 326, 23 Cal. Rptr. 48 {1862},

78 Id at 331 23 Cal. Rptr. at 51 guoting State ex rel, Harmmmong v, Wim-
berly, 184 Tenn. 132, 124, 185 S.%W.24 561, 563 (1945).

™ Ham v, County of Los Anzeles, 46 Cal. App. 148, 162, 180 P, 462, 4568
(1920}. See wlso 2 F. Hanper & T, Janes, The Law orf Torrs § 28.10, at 1644
{1856). )

80 220 Cal. App. 2d 120, 40 Cal. Rptr. Ti9 (1964).

81 230 Cal. Apn. 2d at 126, 40 Cal. BEptr. at 723.

RZ Seg, e.q., Goff v. County of Los Angeles, 254 ACA, 53, 61 Cal. Rptr.
840 (1987); Miller v. Hoagland, 247 A.C.A. 16, 55 Cal. Rptr. 311 (1966); Burg-
dorff v. Fundaer, 248 A.C.A. 315, 34 Cal. Rptr, 305 (1966); Fish v. Regents of
Tniv. of Cal., 248 A.C.A. 375, 54 Cal. Rpir. 856 (1066).
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of diseretionary immunity can be found in Costley v, United Stefes.®
In Costley, with facts almost idéntical to those in Muskopf,* the fed-
eral government claimed immunity under section 2280 of the Federal
Tort Claims Act,* the wording of which clogely varallels the wording
of section 820.2 of the Califernia Government Code. In helding the
government Hable for the negligence of the hesnital staff, the court’
found that after diseretion had been exercised by admitting the plain-
tiff into the hospital, immunity would protect neither the government
nor the employees.® The rationale of the Costley rule appears to be
that it is within the sole discretion of the goverament io extend or
withhold services to its citizens, but once the determination has been
made to provide a specific service, the government will be held to the
same standard of care the law requires of private citizens.

The Costley rule has been expressly adopted in one very recent
California case, Sava v. Fuller® The court of appeal for the third
district held that the negligence of a state botanist in analyzing a
plant substance believed ingested by a child was “subsequent” fo the
diseretionary act of offering plant analysis services to the public;
therefore the irnmunity under section 8202 did not apply.®® Judge
Picrce justified the imposition of the subsequent negligence test by a

s 181 F.2d 723 (5th Cir 1550). .

84 Muskopf v, Corning Hospital Dist.,, 55 Cal. 24 211, 359 P.2d 457, 11 Cal.
Rptr, 80 (1961}, -

s The government is immune from liability arising from “any claims
based upon an act or omission of an ¢mployee of the Governmeni, exercising
due care, in the exccution of a statute or rcgulatien, whether or net such
statute or regulation be wvalid, or based upon the exercise or periormance
or the failure to exercise or perform a discretionory function or duty on the
part of a federal ageney or employee of the Governmant, whether or not the
discretion involved be sbused™ 28 US.C. § 2830(z) (1864).

s 181 F.2d at 724,

57 248 A.C.A, 313, 57 Cal. Rptr. 312 {1567). There is dictum in the Savae
decigion indicating that Ne Casek v. City of Los Angeles, 238 Cal. App. 2d
131, 43 Cal. Fptr. 204 (1965), was decided on the basis of gpecific immunities,
249 A.C.A. at 819, 5T Cal. Rptr. at 316. A close reading of Ne Casek shows
this Is not the case,

Other California decisions contain language which indieates that the sub-
sequent negligence test may have had some bearing on the courts' conelusions.,
See, e.g., Collenburg v. County of Los Angeles, 150 Cal. App. 24 795, 310 P.2d
939 (1957), holding the superintendent of a foresiry carnp for juveniles per-
sonally Lable for nagligently ordering inexpeorienced youth to assist in fight-
ing fire on the “hot kine,” on the theory that “{iii discretion iy exercised and
a course of conduct begun, a failure 10 oxereise ordinary care will give rise {o
liability.” JId. at 803, 310 P.2d at 505; see Eillwood v, Riecks, 42 Cal. App. 602,
134 P. 35 (1819). Morgan v. County. of Yuba, 230 Cal. App. 24 938, 41 Cal.
Rptr. 508 (1964), apparently initiated 2 trend in the court of appeal for the
third district, to adopt the rule of the Costley case {(Judge Plerce wrote Loth
the Morgan angd Sevg decisions). In Morgan the county sheriff promised to
warn the plaintiffs’ decedent prior to releasing 2 prisoner who had threatened
the decedent's life. No warning was given and the threat was carried out. The
court held the defendant to a standard of ordinary care in carrying out the
vromise. 230 Cal. App. 2d at 945, 41 Cul. Kpir. at 513,

Is it more than coincidental that the Sowva, Costley and Collenburg cases
involve children or juveniles in some manmer? Are the courts merely say-
ing that the “interests of justice” compel a {inding of liability?

s5 249 AC.A, at 322-28, 57 Cal. Rptr. at 317-18.



370 THE HASTINGS LAW JOURNAL {vol. 19

close examination of the wording of section 820.2. Emphasis was
placed upon t ¢ worcing thai the ool or omission must be “the result of
tne exereise of . . . discretion (" phasis added).” The court inter-
prated this language in the Jamiiiar terms of tort law, saying “[a] re-
stilt is the consequence of a eausz ond a cnuse means proximate cause.
it does not inelude everything that foilows later. In shert the legisla-
turc has not granted JI‘DT‘C‘.&LH;L}" irom liability for every st or omission
{ollowing after the exercise of Gisoration.™

The court of appeal in Ne Ceseic apparently considered and re-
jected the subseguent negligence tost vicwing as too subtle the dis-
tinciion betweon o negligony cmmt_on of a course of conduct prew-
ously decided uporn, and the primary decision o engage in such con-
duet.™ Manifestly, whare a stostantial lapse of time oceurs between
diseretion (decis‘on to arrect) and subzeguent negligence (allowing
cseape}, the distinction s mq:}_,r drawn. Bug where the diseretion
is exercised a;n'\as simuiancously with the execution of the act to
implement that discrelion {asin n Ne Casek), the Costley rule becomes
uvnwoerkable. Eowever, if the subseguent nc%lh'feﬂce approach were
applied to the facts In Ne Casek, there is a high probability that a
cou*t prececupied with that fest would distinguish between the dis-
cretiorary decision to make {he arrest, and the negligent execution . of
the course of conduct Cecided upon., Onece this was accomplished, it
would be a routine matier for ‘?“e court to find the police officer
liable, despite the suggesiion that such liability might encourage use
of excessive foree.®t

The Costley approach fc dis c“euonary 1'nmumty has been utilized
in California soiczy in cages ‘.neqzrm neghgeme of the public em-
pigvee. Eowever, where the cmployee's tort is intentional, the same
limitation on immunity has been achieved by holding that the dis-
cretionary immunity doca'mﬂ dees not apply when the conduct
was outside the “scope of autherity” of the public employee, ™

Fedearzal Discretionary imonunily Bule

A distinction has baen urged in federal cases under section 2680
of the Federal Tort Claims Act™ between those governmental activities
at the “psar;n;m: level” and these at the “operational level,” immun-
ity attaching only io the former. In the leading case, Delehite .
United Stotes,™ tI*e plaintili alleged negligent determination of
safety standards for ihe handling of ammonium nitrate fertilizer
being shipped overseas as foreign aid. The fertilizer exploded de-
vastating Texas City, Texas. In {inding that the governmeni was
immune under section 28380, the United “States Supreme Court held
that the formulation of safety standards had been made at the plan-
ning level on the basis of poiicy judgment and decision® Shorily

49 Id, ot 3i6-17, 37 Cal Rptr. at 314 {cmphasis in original).

0 232 Cal. App. 2d ot 137-33, 43 Cel. Rptr. at 268,

21 See text nocompanving nete 70 supve.

92 Authoritios citod natss 533-60 supra.

3 23 U.S.Co§ 25820 {1”“-}

#4245 U8 15 {16533}, Ece also Eastern Alr Lines v. Union Trust Co, 221
F.24 82 {D.C. Cir.), rev’d, 350 .S, 997 (1955), modified, 350 U.S. 961 (1936)

T893 345 US. at 3 a-o§
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after the Dalehite decision, the Supreme Court in Indien Towing Co,
v, United States"” held that negligence at the operational level of
government was not within the immunity rule of secticn 2680. In
Indign Towing, the plaintiff's tugboat and barge were darmaged when
the Coast Guard negligently raaintained a navigational zid, and failed
to warn the plaintiff that the aid was not operating. Becesuse there
was no immunity, the plaintiff recovered.?? ' :

It should bée noted that the “planning level/operztional lewvel”
distinciion stated in Delehite and Indien Towing has not been cited
as controllivg in any post-Muskoof Californiz case.. It has been eriti-
cized as pffering no sclution to the dilemma of classifying activities
within the discreticnary immunity rule® It merely substifutes the
equally ambiguous words “planning” and “oporational” for “disere-
tichary” and “ministerial” :

The subsequent negligence approach of the Cosiley decision ap-
pears upon close examination t6 be an extension of the g i
operstional leve] distinetion.  The discretion about which Costley
speaks is the ability of the government to extend or withhold services
t0. its eitizans with tota! immurity. Such “discretion” corresponds
quite closely with the “planning level” activities which are immune .
under the holding of Dalehite. . _

Appraisals of the Various Approaches

While undoubtedly there are many cases where either judiefal proce-
dent or rezson compel a holding in portieular situztions that a duty
iz discreticnazlor ministerial, there are others . . . where precedent
at least iz lacking Thus we must look to the. reasons advanced in

justification. of the discretienary immunity doctrine anf determine

whather in the siluation before us, they ave applicable 89 )

The very nature of selective sovereign immunity is that it at-
tempts to balance the loss suffered by the plaintiff against the effect
which liability would have on the governmental entity. Such bal-
anecing makes infinitesimally remote the possibility of devising a me-
chanical rule, such as the semantic test disoussed above}® to cover
ail i‘:iivérse fact situations to which discretionary immunity might
apply. : A ‘ _
The “dampen the ardor” and “subseguent negligence” approaches
are irreconcilable. Judging by its effect, the subsequent negligence
doctrine appears te have as its foundation the philosephy that gov-
ernmental ligbility should conform closely to the lizhbiliiy of the pri-
vate person. The subsequent negligence zpproach could have the
effect of “dampening the ardor” of public oificials {o the extent that
they will be reluctant to exercise the discretion vested in them. The
imposition of blanket liability upon courses of conduct deliberately
undertaken would tend to foster caution while engaged in that course

96 330 U.S. 61 (1955).

%7 Id. at 69, . :

38 Peock, The Federal Tort Claims Act, A Proposed Consiruction of the
Digeretionary Function Erxception, 31 Wask, L. Rev, 207, 218 (1858},

o8 N Casek v, City of Los Angeles, 233 Cal. App. 24 131, 136, 43 Cal. Rpir.
254, 298 .(1963). : '

100 See text accompanying notes 77-82 supre.
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of conduct; however, it wotld discourage embarking upon any course
of conduct. o o

. Ii is possible that 2 court applying the “dampen the ardor” ap-
proach to the facts of the Saze case could have found the state botan-
ist immune. Such immunity could be predicated upon a finding that
Liability for negligent analysis would tend to discourage the botanist
from agrecing o make an analysis in the future. Yet the subsequent
negligence test compels a holding of liability despite the fact thati .
such liabilily may have the eifect of denying the public a vital func-
tion of government. It must be conceded that the subsequent neg- .
ligence test seems to oifer greater predictability in its application due
to ifs mechanical nature, and if generally recognized by all Cali-
fornia courts, it would heve the corpllary effect of discouraging
-groundless litigation. . However, predictability of resulf is only one
of many factors discussed above which should be cohsidered by the
_courts when interpreting scetion 820.2. :

Conclusion

It would be unfortunate if the California Supreme Court rejected
its own recognition of the “dampen the ardor” approachi®! in favor
of the subseguent negligence rule proposed by the court of appeal for
the third disirict.** Sovereign immunity is an area of the law in
which inflexible rules gre impracticnl.” The inherent inflexibility of
the subsequeni negligence test deiracts from any possible benefits
which its adoption might bestow. On the other hand, the “dampen
the ardor” approach requires balancing the merits of the plainiifl’s
case against tne effect liability would have upon the governmental
function involved. Such balancing seems more in tune with the legis-
lative intent behind the Tort Claims Act of 1963.

Justin A. Roberts*

i See text accompanying note §7 suprz.
102 Sge text aceompanying note 88 supra.
* Member, Second Year Cless,
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CALIFORNIA TORT CLAIMS Acr- DISCRETIONARY IMMUNITY

Government o%emu: for the &mﬁ: of all; hancs, it is reasomable to ek-
pect shar all should bear some of the burdem of the injuries sthas are
wrongfully inflicted by the government. The basic problem is 1o deter-
mine how far st is desirable to permie the loss distribusing fwnction of
the tort law to apply to public entities without wnduly frusirating or in
serfering with the desirable purposas for whick such entsties exin

The California Tort Claims Act of 1963 generaily immunizes public
cnnnes from liability where individual employees are themsclves im-
mune® The most significant individual unmumty is found in the legis-
lative provision that a public employee is not liable for his discretionary
acts within the scope of his employment® Discretionary immunity is
cooferred upon employees by the act to the same exwent that it ex-
isted under Califoraia law pnor to the court decisions abrogating the
doctrmc of sovereign immunity® which gave rise to the 1963 legisla-
tion.” In addition, specific statutory immunities are granted which, al-
though regarded as within the ambic of discretionary immunity under

pre-existing law, are included for purposes of preventing increzsed liabil-

ity of public agencies by judicially redefining “discretionary immunity”
to exclude certain acts that had previously been considered as discre-
tionary.® These specific provisions grant immunity to 2 pubhc employee
for: non-negligent conduct in executing enamnents, tores of other
persons not proximately caused by the employee;® failure to adopt or
enforce an enactment;® injuries caused by conduct related to issuance,
suspension, or revocation of licenses under authority of an enactment;?®
failure to make a health or safety inspection;™ instituting or prosecut-
ing any judicial or administrative proceeding;’® and entry upon pmp-
erty expressly or impliedly authorized by law.*® Taken as a whole, the

discretionary immunity provisions of the act immunize public employees
for administrative and quasi-judicial decisions, failure to perform cer-

14 CALIFORNIA Law Revision COMMISSION, REPORTS, RECOMMENDATIONS AND
Stupies 810 {1963},
1964§Vm ALSTYNE, CALIFORNIA GOVERNMENT TORT Liapirry §3.33 (Coat Ed. Bar

33ew CaL. Gov'r CooE § 820.2.

“Moaskapf v, Coring Hmfml Disteicr, 55 Cal. 2d 211, 11 Cal. Rper. 89, 359 P24 457
(1961): Lipman v. Brishane Elementary School Districe, 35 Cal, 2d 224, 11 Gal. Rpu. 97,
3%9 P2d 465 (1961). ‘

Sinfra note 23,

Supra note 1, az 843,

Car. Gov'r Copy § 820.4.

3CaL. Gov'r Cop § 820.8,

*CAL Gov'r Copr § 821,

1CAL, Gov'T Cone § 8212,

1AL Gov'r Codz § 821.4.

12CAL. Gov'r Cona § 321.5,

AL, Govr Cong § 821.8.
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tain public duties, acts under authority of enacunent, and wher:: im-
munity has been granted by previoos case law,

At is doubtful that the provisions “eliminate the need to dctcrmme
the scope of discretionary immunity by piscemeal judicial decisions™*
as was hoped by the Law Revision Commission, for the previous case law
which is continued by the act furnishts an expanded and inconsistent
concept of discretionary action,’® and the specific grents of immunity
are unaccompanied by any guiding principles regarding ¢he purposes of
classifying conduct as discretionary. When faced with unique fact sirua-
tions it i unclear whether a court should reason from the specific
starutory grants of immunity which primarily protect administrative de-
cisions and failure to perform under enactments, or reason from pre-
vious case law, Having decided w0 apply either or both of these sources
of judicial guidance, there still remains 2 conspicuous absence of legislative
expression of the intecests secved by defining certain conduct as discre-
tionary. This is unforcunate because there are various interests which the
discretionary immunity doctrine is designed to protect® and they should be
measured carefully against the social interest of compensating victims in-
jglér:éilfs a result of negligent offictal action underraken for the public
. A lirtle noted but fundamental interest sexved by the doctrine is pro-
tection of the specialized functions of the different branches of govern-
ment, .6, preservation of a proper separation of powers. Courrs ace re-
lucrant to substituee law suits for the electorate by introducing the “rea
sonable man” test to ascertain the presence of negligence in high level
executive and legislative decisions.’® {Akin to this interest is thar of
preveniing taxpayers’ harassment suits from diminishing the efficiency
of administrative and legislative bodies.} Further, there is the interest of
protection of government against enormous and unpredicrable iiability
which could result from judicial re-exdmination of major executive and
legislative decisions.’® To a large extent, these interests need protection

M8upra note 1, at 812,

BGray, .Pmrc.!a Wrongi of Public Servants, 47 CALIR. L REV, 303, 346 (1959), con-~
chading that “"California siands alooe among the stams as having o substantial body of case
law which adoprs the federal courss’ approach of extended jmmunity to admingsative offi-
cers.” See, generally, Davis, Adwminisiralive Officors’ Tors Liakility, 55 MiCit L. REV. 201
{1956); Jennings, Tort Lishility of Administrative Offcers, 21 MEeN. L REY. 263 ( 1965)

WFor discussion see 2 HARPER & JAMES, THE Law OF TORTS 1661.63 {1956}, Se=
also, JaEe, Suits Against Governmants and Oficers: Damage Achions, 77 HARY, L. REV. 209

(195

hFazlmg to provide fur compensados in such cses requies one perion 1o bear & dis
proportionsts amount of the cost involved jn the activiry, secuts, in cﬁe:t, o be & form of
tnequal tocacion withour reasnnable classificarion. It also seems inconsistent with the wend of
hgxslmonpmndm;fm lgeumnmthewaxmsofc:m&emw HLFARE &
INsT'Ns CQDB § 11211 prov. ng for eampensuion w0 vicrims of crimes; and Seasre Bill
2155, 89th Cong., 1t session, glso providiag for to the victims of crime

“Ghdumn v. Glasner, 230 Cal. App. 2d 120, 40 Cal. 3per. 719 {1964} Wright v.
Arcade School District, 230 Cal. App. 2d 272, 40 Cal. Rptr. 812 {1964).

¥Dalehite v, Unived States, 346 1.5, 15 {1933).

+
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whether or not individual public officials are given personal xmmumg
for good faith performance of acts within the scope of their anthority.”
However, where petsonal immunity does not exist, an additional interest
becomes significant — namely, preservation of the freedom of public
officials to act withour fear of personal liability.

In a recent case, NeCasek v. City of Los Angeles® suit was brought
for damages allegedly caused by the negligence of two policemen in
allowing two suspects to escape from custody.” The Court of Appeals
of the Second District of California held the City of Los Angeles and
the two police officers immune from liability under the California Tort
Claims Act.™ The court reasoned that Government Code section 820.2,*
restated the common law discretionary immunity of peblic employees;™
that other provisions of the statutory scheme do not detract from this
general grant of immunity insofar as the factual sitvation in NeCasek
is concerned;®® thar the decision as 1o how much force to use to restrain
suspects in custody is discretionary within the meaning of the statute;™
and that, although the escape from custody may have résulted not from
a decision to use insnfficient force, but from the negligent execudion of a
course of conduct previously determined, suck a distinction would be so
subtle that it would frustrate the policy of allowing the officer w freely
choose the method of keeping the arrest effective.”

The decision is important because it establishes a precedent that an
escape of a suspect from the custody of police will be attributed to dis-

205 CALTFORNIA LAW REVISION COMMISHION, RESORTS, mammmmws AND
STumies 256 (1963},

#1333 Cal. App. 2d 131, 43 Cal. Rper, 204 (1965).

2Two suspects had been handeufled together by the officers near che intersection of
Seventh 2nd Main Strests, in downtown Les Angeles. The suspects ran away and, in their
flighr, knocked down the plaintif, severely injuring her.

2=CAL GOV CODB £§ 814.823.6.

T, L.8 publn: employee is not lable for an injury resulicng from his act a: om:ssmn
where the act or omiztion was the resule of the exercise of the discretion vested in him. .

CAL. Gov'T Cona § 820.2,

23The rule was eestated jn staputory form o ensuce that public emplopees would con-
tinue t0 remzin immune for their discretionary acts as they had been prior o the
of the 1963 Tore Claims Act. California Senste Daily Journal, April 24, 1963, p. 1889.

*sImmienity is specifically provided for a failore o arresr [§ 8463, "for injucies resulting
from deliberate detisions o release persons from custody {§§ 845.8, 340], and for injuries
caused by a prisoner, s.e, "an inmate of a prison, jail, or corcecrional Taciliey” [§6 844, 844.6,
845.8]. Howmr in NeCasok, singe the condurt involved was not for = ; silure to arcest, but
for a careless areest, and since the injuries wese not caused by a “prisoner,” the oourt relied
on the general ground of “discretion” to immuinize the city and officers from Hiabiliry.

#7According ro the court, the purpose of the discrerionaty immunity doctrine s 1o pre-
vent inhibition of public employees in the performance of their functions,

22Z¢al in making arrests, 3 gosl worthy of sncouragement, would be “frstraeed™ if a

“subtle dxstmmon were drawn between the decision to wrrest and the decision of how moch

force to use in effecting the arrest, Swpra note 21, atr 137, 138, 43 Cal. Rpee. as 299, The
coure noted thet both the Law Revition Commimion and the leghissure had declised w
draw 2 distinction between the choice of a plas 10 :chlbﬂmm 8 prisoner and the exesarion
of that plan, The court in NeCarek analogized the process involved in cortection and ree
habilintion efforts to the process involved in the decision to arrest and the emecution of
that plan by police,
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cretionary decisions of the police withour inquiry into the particular

facts of the case to determine whar kind of police conduct permitted the
escape, As one of the first appl:canons of the discretionary i meumty pro~
visions of the 1963 act,™ the decision is particularly appropriate for

* careful analysis, since it is desirable to assess at an early date whether

the court’s interpretation of the 1963 legislanon's grane of discretionary
immuaity cofrectly conceived the express or underlying purposes cf the
leg:slat:on ot accura:ely reflected these purposes inn applying the lcgzslz-
tion 10 the facts in NeCarsek,

In NeCasek, the court apparently considered only one interest in favor
of immunity — that of not inhibiting police officers from making free
choices in the amount: of force to be used to restrain persons under arrest
from escaping. Specifically, the court did not want to make a decision
which would promote use of excessive force by police officers in makmg
arrests. Certninly this is an important social consideration. But the in-

hibiting aspects of hab:ltty cannot be considered without reference to the
source of compensation. Under Government Code section 825% ir is
clear that, in the absence of fraud or malice on the part of the public

. employee, the public entity will pay the compensation. Thus, the inhibit-

ing effect of personal lability is not presear.” Iohibition, if produced at
all today, would result from more subde and speculative factors such
as fear of incurring the disfavor of one’s supervisors, These factors would
seem largely operative whenever there is negligence in ]ob performance
quite apart from the compensation of the injured party.® In fact, it
would seem that the purpose of authorizing indemnification of police of-
ficers for any judgment of liability, arising from good faith acts per-
formed in their official capacity, was 1o remove fear of personal liability

#9%ee also, Glickruan v. Glasner, saprs oore 18 (State Kaosher Food Law Represents-
tive's ceading of allegediy ralicions Jener to remil mecchanes); Wright v. Arcade School
District, saprs note 18 (decision regarding the furnishing of school crossing guards);
Shakespeace v. Ciry of Pasadens, 230 Cai. App. 24 387, 40 Cal. Rpre. 871 (1954) {decision
1o detain suspicious person for shope ume peading inquiry with superiors); Morgan v.
County of Yuba, 230 Cal. App. 2d 938, 41 Cal Rp:r 308 (1964) (failure to warn of
prisoner’s Ielease as expressly promised ).

ACar, Govr Cobe § 825 “If aa employee or former employee of a_public entity
requests the public entity to defend him against wny claim or action against him for zn in-
jacy ans.n.g our of an act or omission occurcing wathm the scope of his ¢ fplo:unmt &5 33
employee of the public entity , . . {oc] if the public enm? conducts the delense of an em-
ployee or former employee agn.mst sny claim or acion, the public entity shall pay any
judgmens bused thereon or ,any compromise or semlemnsnt of the cliim or action w which
the public satity has agreed.”

$Even prior to the 1963 Tou Ciaims Act it was the prevalent legishative policy, pur-
suant w aumecous overlapping and somatimes incoasistent statutes, to require the eariy 10
satisfy the judgment againsr the emplovee for "nepgligent wocts™ withour a zight o reim-
bursement from the employee. VAN ALSTYNE, CALIFORNIA GOVERNMENT TORT LIABLITY
§ 2.9 However where the tore was intenitional, e.g, sssanlt by a police officer due o exces-
slnre fg{? in effecting an arrest, the esaployee was not entitded o mdemmﬁeum Ssﬁm note

ar

- a2 HARPER & JAMES, THE Law oF Tonts 1653 (1936).
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cretionary decisions of the police without inquiry into the particular
facts of the case to determine whar kind of police conduct permitted the
escape. As one of the firse apphcanons of the discretionary immunity pro-
visions of the 1963 act, the decision is pardcularly appropriate for
* careful analysis, since it is desirable to assess at an early date whether
the court’s interpretation of the 1963 legislation’s gran: of discretionary
immuaity correctly conceived the express or underlying purposes of the

legxslanon or accurately reflected these purposes in applying the legxsla- '

tion to the facts in NeCarek.

In NeCasek, the court apparently cons:dercd only one interest in favor
of immunity — thar of not ichibiting police officers from making free
choices in the amount of force t0 be used to restrain persons under arrest
from escaping. Specifically, the courz did not want to make a decision
which would promote use of excessive force by police officers in makmg
arrests. Certoinly this is an important social consideration. Bur the in-
hibiting aspects of liability cannot be considered without reference to the
source of compensation. Under Government Code secrion 825" it is
clear thar, in the absence of fraud or malice on the part of the public
- employee, the public entity will pay the compensation. Thus, the inhibit-
ing effect of personal lizbility is not present.* Inhibition, if produced at
all todey, would result from more subde 2and speculative factors such
as fear of incurring the disfavor of one’s $upervisors, These factors would
seem largely operative whenever there is negligence in job mance
quite apart from the compensation of the injured party.” In fact, it
would scem thar the purpose of authorizing indemnificacion of police of-
ficers for any judgment of liability, arising from good faith acts per-
formed in their official capacity, was to remove fear of personal liability

293¢ alio, Glickman v. Glasner, sapra pore 18 (Stote Kosher Food Law Repeesents-
tive's seading of allegediy malicions Jorter to retail merchanes); Wright v, Arcade School
District, swpra note 18 (decision regarding zhe furnishing of sthool crossing gaards);
Shakespeare v. City of Pasadena, 230 Cal, App. 2d 58? 40 Cal. Rper. 871 (1964) (decision
to detain suspicious perton for shore ume pending inguity with superiors); Morgea w
County of Yuba, 230 Cal. App. 2d 938, 41 Cal Rp:r 508 (31964} (fsilere 1o warn of
prisonee’s telease as expressly promised).

MCAL. Govr Copk §825. “If an employee or former employee of a public cn.mr
requases the public entity to defend him against any claim or acrion agaiom bim for 2n in-
jury m.sxag out of an act or omission ocourcing within the scope of his employment ss an
employee of the public entity . . . [oc] if the public entity conducts the defense of an em-
ployes or former employee a.gnunst any <lsire or action, the public entity shall pay any
judgment based thereon of any compromise or serlement of the claim o acion  which
the pablic satity has agreed.”

#Even prios to the 1963 Torr Claims Act it was the prevalent legislative policy, pur-
sugnt o aumeous overlapping and sometimes Incomsistent Statuies, 1o raquire the enm]r ©
satisfy the judgment againsr the employee for “nepligent wes” withour 2 right o reim-
bugsement irom the emplovee. VAl ALSTYNE, CALIFGENIA GOVERNMENT TORT
)29 However where the tort was intentional, £.g., assanlt by a police officer due 10 exces-
1 ign‘:: in effecting an arrest, the employee was not entitled o mdemmﬁm:m 3:1»- aote

at

e HARPER & JAMES, THE Law OF TorTs 1653 (1936).
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and :hereby avoid hindering the snap judgments which are necessary to
law enforcement work.

The court in NeCasek did not discuss the inhibition reduction factor of
the indemnity provisions in its decision. Presumebly the court derermined.
that since che 1963 act purported to reinstate prior case law with respect
to discretionary immunity, much of which developed at a time when there
were no indemnification provisions, the legislature must have intended
that the provisions not be considered in the determination of immunity.
However that intention is not at all clear, and it would seem 2 better
compromise of socizl interests to hold that the effect of the indernnifica-
ton provisions is to make- discretionary immunity applicable only t
quasi-judicial, quasi-legislative, or administrative acr.xons where interests
other than inhibition prevention come into play.®® This approach to the
definition of discretionary immunity should at least be applicable w0 a
case such as NeCasek, where there is no binding pmcedent to be found
in prior case law,

Even if one zccepts the court’s conclusion that the decision to use 2

" particnlar amount of force in keeping an arrest effective is discredonary,

it is difficule to agree that no inquiry should be made into whether che
plaintiff's injuries resulted from such a decision or from negligenr execu-
tion of thar decision (or perhaps an altogether different kind of de-
cision). Such distinctions would not appear so fine as w0 be unnecessary

when the social interest of giving an injured plaintiff 2 remedy is con-
sidered

It is true thar the Law Revision Commission rejected Professor Van
Alst}-nes recommended distinceion berween the discretionary decision to
incarcerate 2 particular prisoner in a minimum security facility and
negligence in the administration of the minimum security correctional
program.*® However the reason given by the commission was:

The nature of the precautions necessary to prevens the escape of prisoners
and the extent of che freedom that must be accorded prisoners for re-
habilitative purposes ate matrers thar should be determined by the proper
public officials unfetrered by any fear that their decisions may resule in
liabiliry3®

MSupra note 16,

34"'While any such line would have to be imprecise, yet this one bas the merit of con-
faing the duc.remna:y exception to questions of n palitical narece where the policy in
favor of the exception is reasonably clear and widely accepred.” HARPER & JAMES, of. o
tupra note 32, ut 1659, See alsn, § CALIFORMIA LAW REVISION COMMISSION, REPGRTS,
RECOMMENDATIONS AND STUDIES 432 (1963) “All that would be required by a holding
of liability in luch casex would be the burden of reasonable cere in the execution of what-
ever program |, . . it decided wpon at the policy aad planning level,”

3Fupra nore 20, or 43532,

3Supra vote 1, st 827,




Y

T e el e B ees S e T e b et e

1966] NOTES AND COMMENTS 475

The obligation to rehabilitaze persons may requite creating an environ-
raent of relative freedom, and this obligation is not one which is imposed
upon police officers in preventing escapes of suspects immediately after
arrest. Particulatly where suspects are believed to be extremely danger-
ous, any analogy o the obligations of a minimum security instieution is

awkward. In the arrest seuing, the well-being of the suspect himself -

would almost always best be served by keeping the atrest effective once
made, and avoiding the hazards of re-capture attempts.

Perhaps 2 compelling but unspoken reason for the court’s granting of
blanket immunity where arrestees escape was the fear of practically un-
limited damage which might be caused by suspects once again at large.
If, for example, 2 murderer escapes from the custody of the police, and
remains uncaptured for several years, is not every murder he may commit
a foreseeable risk of the negligence of the officers arresting him? And
would not the public endty be liable for all injuries suffered by thicd
parties during recapture attempts? It is suggested that an appropriate
limiting principle for compensating injuries caused by escapees would be

- to confine liability to those injuries occurring during the immediate flight

from negligent custody, for it is this flight which is the parrcular hazard

" which the negligence of the officers created.® Secrion 846 of the 1963

act provides, "Neither 2 public entity nor a public employee is liable for
injury caused by the failure to make an arrest,” and this section furnishes
a logical basis for immunizing the public entity from liability for injuries
inflicted by escaped arrestees who are at Jarge.

NeCasek demonstrazes thar the concept of discretionary immunity de-
serves the continued study of the Law Revision Commission, since the
present statutory reference 1o previous case law coupled with certain
specified immunities does not furnish the courts with articulated pur-
poses and standards by which to avoid the judicial confusion which the
Commission deprecated. Certainly apy legal docuine which conflicss so
direcdy with the social interest of distributive fustice warrants more care-
ful consideration by the legislatare and courts than discretionary im-
munity has received in California thus far. When the resultant injury o
the plaintiff is clear, & separation of powers problem is nor involved, and
logical liability-limiting principles can be defined, a public entity should
not be immune from liabilicy for the negligent activities of its officers.

JounN GAIMS AND JERRY WHATLEY

¥rlote, T HasTings L J, 330, 331 {1936}, " . . in effecting the escape, or upoa be-

ing weapured, assaultive actions are readily foresesable. With possible frecdom from oone

finemear in the offing, the escapee is quite likely 1o use force and endanger the lives aad

ropercy of those who stand o his way. The escape itself, aside from the purpose of con-

nemient or the escapoe’s history, creates & foreseesble risk of harm to members of the

public . . . and is independent of che purpose of coafinement o the individual's known
prapeasities.

T ke i el o b
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[Civ, Ne, 30281, Secaud Dist, Div. Five, Jen, 25, 19001

INA MAE JOFNSON, Plaintiff and Appellant, v. THE
STATE OF CALIFORNIA, Defendant and Respondent. -

[1] Public Offcers~-Ldabilities—Discretionary Powers: State of
California—Liability.—A decision of a parcle apent of the De~
purtment of Youth Authority netto inform a prospeetive foster

" parent of the homicidal tendencies of a teen-age boy wes pro-
teeted as heing but incidental and collateral to a larger dis-
eretionary hnmunity of the state and iis offieials and employees
fron iiabifity for acts snd omissions which are the result of the
exercize of diserotion vested in the state ofiicials and employens
{Gov. Code, §820,2}, where the failuys fo inferm was but an
integral part of the larger netivity of rehabilitation prosess of
placement of the parcled youth in . foster home, involving the
basie diserctionary decisions to parele the youth and to selest
the foster home,

APPEAL from a judgment of the Superior Courf of Log
Augeles County. Parks Stilwell, .J[gdge. Affirmed.

Action for damares for negligence in failing to inform
fostor mother of homicidal tendeneles of ehild placed in home,
Summary judginent for defendant affirmed.

Fizzolio & Fizzolio and Albert Vieri for Plaintif and Ap.
pellant, -

Thomas . Lynchk, Atiorney General, and Robert 130
O'Brien, Deputy Attorney General, for Defendant and Rel
spondent, , '

"KAUS, P, J—~Plaintiff appeals from & swumary judgment
in favor of defendant,

In her comylaint plaintiff alleges that the Youth Authoricy
requested her and her hushand to provide a foster home for a
certain boy. She doss not aliege that she agreed to the place-
ment, but apparently she did beeause on September 13, 1963,
the boy was so pleced. The Youth Aunthority is zllezed to have

[1] See CalJurgd, Public Officers, § 148; Am.Jzr., Pablis Offi-
eers (1st ed § 272 et seg).

McK. Dig. Referencea: [1] Publis {fficars, §43; State of Cali-
fornia, § 57, - ) )
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354 ~Jouxsox p. STaty or (aris me\m [208 A.CA,
been negligent in that it kuew that the boy had “homieidal
tendencies and a background of violeace and ernelty towards

both animals and hunmls, bat failed to inform her of those"~ o
facts. Five days later the bay assnulted plaintiff with a .

huteher kuife while she was asleep, .

After issue was joined the state filed a motinn for summary
judgment supported by the declaration of one Willlam Baer
1t is set forth in foll in the fostnote.t

Pluntiff fled a declaration in opposition to the motion, but
none of the allegations therein are material te the only issue
on this appeal.

[1] That issue is whether or not the negligent failure of

- Mr. Baer to mform plaintiff of the boy’s tendencies comes

3

within the immunity for discretionary aets or omissions
granted by section 520.2% of the Government Code, If that
guestion ean be answezed in the affrmative we need not con-
cern purselves with the further guestion whether the defend-
ant is also protected by the more specific immunity rlescnbed
in section B45.82

It should be noted that the State of California is the only
defendant hercin, The mmunity diseussed runs in favor of
public employees, rather than the state. Nevertheless, publie

Y Wimriaay Baer, declars and state: That 1 am 2 duly aoihorized
Parole Apent of the Dopartinent of ¥outh Authority, State of California,
with offices at 14338 Yriar Street, ¥ar Nuyas, California.

“0n June 52, 1963, [Gary} wos paroled by the California Yeuth
Authority for placement, (Aee Exhibit 1 attached berets which is in-
corperated by reference {uto thia deelaration as I fully set forth))

f:0me of my fuaetions as a4 parole sgent invelves finding suitable foster

homes for childrem. The names, of Tusw Mae Johason and Floyd X, Jolhn !
son were made ataiialde to vie by a Tricad of theirs who knew a pamler,
wit {QGary], who seeded a foster lhome,

1 pontueted the Johnsons apd interviewed tiice ahout faking a toes-
age faster chidh, Thoy were referred to the Los Angeles Cuunty Bureau
of Tacensing and were subsoguently approved to board a tocu-age boy.
The alove mentioned parolee was nob placed with the Fehusens hecauses
refatives were found who teok Men, Mre. Jebneon was contacted by me
on Svidember 17, 1903, and the “ naciag of {Gary] was discussed with
Lee, She agrecd to have quv piaced with hee and he woas so pliced on
Septenther 13, 1063,

Theotinn £20.2, "D:mqﬂ: ag etherwise provided by staiuie, a publie
cmployco i8 nok Bakle for g inpury resolting from bis wet or ombssion
Wheve the get or cmiszion was the resalt of the cxercive of the diseretion
vested it ki, wiwsher or pot sueh dizereling bo abused, ! -

Bection 843.8. ' Nolther a pulidie sutity nor g pullic employce is
Halsle fory

{nl) Ay injury resulting £rom dctennining whkethor to pazie or re-
lonse o priseuer o from determining the terms and conditicns of hig
Torole o ?el-1 ze @r from dﬁt(rnunmw whether to revcke lils parola or
rele IR

f‘:} An\' njory & mwd L» an estnping or ceenped prisoner.’”

%
¥
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entities are indivectly protected by seetion 815.2, subdivision

(b) which provides that the entity is not liable if the om- .

ployee is immune,

To get one matter out of the way : although tho state argues
that cven if it were a private entity it would aot be liable, we
assume at least for the purpose of this deeision that cases such
as Poncher v. Bracketi, 246 Cal App.24 769 [53 Cal.Rptr, 59]

end Bliis v. D’Angelo, 116 Cal.App.2d 310, 317 [253 P.2d

8751 make that position untenable,

The question then becomes very simply “whether the failure
to reveal the boy’s tendencies is clothed with immunity.
Plaintiff argues that the giving of 2 warning was a ministerial
act. The problem, however, is not whether the act which was
wrongfully omitted is ministerial. What we must lock to is the
decision whether or not to perform the get.* If that decision
can be said to be discretionary, the immunity applies. (Sava
v. Fuller, *249 Cal.App.2d 281, 230 [57 CalRpir. 812].)
Thus, for example, in Ne Cusek v. City of Los Angeles, 233
Cal App.2d 131 {43 Cal.Rptr. 204] the evurt held that immun-
ity appliad io the decision of two police officers not fo use
certain restraints on fwo persons whom they had arrested and
who eseaped while handeuffed fo cach other, There too it
would have hoen a miuivterial act to use another pair of hand-
eufts, but the question that the court asked itself was whether
or not the poliey underlying the doetrine of discretignary
immunity would be served by making the desision whether or
not to use addizipnal vestraints, subjeet to judicial review.®

41t is, of cou-se, eatirely possible—and witbin the broad sweep of the
charging langerge of plamfifi’s complaint—that the failure to inform
her of the boy's tendencics was not so mueh the result of & deeision on
the purt of state offieials, that is to soy the product of remsoued judg-

wenk, bot that b stemmed Lo a negligent foflure to sxoreisa any’

dudgment. Thoe result would be the swue. The diserctionary famunity
doctrine is desigmed for the benedit of offivizls whe exereise judgment.
{Glickmaa v. Glamer, 230 CulApp.24 120, 108 Eﬂlﬂ Cal.Bptr. 719].) If,
10 profeet suwcl o deinds, it is thoopht worth while to sacrifies plaintiffy
who nre dnmaged by ofthier offcials who set with matice (Jardy v, Fial,_
43 Cuh2d $77, 58 [3LE .24 49413, sueely mera thonghtlmsness does not
desiray the foinu aly. *
“The court in . s Qascl, Lelioved that the purpese of the diseretionary
immuanity dectr.re was us slated by the Supreme Con-t in Lipman v
Brishune Eleatow gy Scheol i, 33 Cal2d 223, 228 |11 Cal.lipte, 97,

300 P.AT 465]: ¢ 9 ke subjectien of oficials, the mnoesns as weil as tha -

Enilty, to the burd v of a trial and to the dumger of 117 outcowe would

impzir their zeal i . $he performanes of their funebions, aad ir is bettor

{4 feave the injur wnredressed than {o aubjeet Ronost adieialy lo the

constant droad of retalintion.’’ This rationala. hias heen eritieized in &

scholurly neta (30 Su.CalTnRev. 470) and by at least one appellate doet-
2Advence Report Citations 248 ACA. 213, 392,
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The introductory section,of the chapter of the Welfare and
Institutions Code wlich cstablishes the Youth Authority
reads as follows: ““The purpese of this chapteris to proteet
socicty more effectively by substituting for retributive punigh-
nient methods of traiming and treatment directed toward the
eorrection and rebabilitation of young persens found guilty of
public cffenses. To this end it is the intent of the Legislaturo
that the chapter be liberally interpreted in conformity with
its dectared parpose.”’ (Welf. & Inst. Code, § 1700.)

Section 1768 of the same code specifically permits the Youth
Authority to parole persons committed to it. {See also WelL.

& TImst. Code, §§ 1002, 1176.) Obvionsly the placement of

parolees in foster homes s part and parcel of the rehabilita-
tion process envisioned by the Legislature and, in turn, the
giving of information eoncerning the parolee to prospective
foster parents is an integral part of the placement. Bven if it
is only incidental and ~ollateral fo the main purpose of re.
habititation, the decision whether or not to make eertain dis-
closures to the foster parent js protected by diseretionary
inaranity if the larger activity in the course of which such a
decision is made, is protected. (Lipman v. Erisbane Elemen-
tary School Dist, 55 Cal2d 224, 233 {11 Cal.Rptr, 97, 359
P.2d 465} ; Whiie v. Towers, 37 Cal.2d 727, 733 [235 P.2d 209,
28 A LR.24 636].)

We de not believe that it ean be questioned that the deei-

. ston to parole a particular youth and the sclection of the
foster home are immune decisions, It follows that a decigion-

not to inform a prospective foster parent of certain tendencies
of the ward, must also be sheltered by the immunity. !
We may assume that the Touth Authority conld live with a
rnle which reguires it to disclose such known faets about the
parolee’s past life as would indicate that he might murder the
nrospective foster parents, Yet it is apparent that if a court,
today, announees such a tule, the deeision would merely be &

sion. (Save v, Fuller, 224D Ol App.2d 231, 290 {57 CalRptr. 312).) We
feel that we are bonud by Lhe prosouncements of the Supreme Cowrtd and
the fact that the Lepisluture, in adopting seotion 820.2, purported to
reatnte precxisting California law as exemplified by Lipuman v. Brisbare
Etementary School Dist, svpra; Hordy v. Vial, 48 Cal2d 577 1311 P2g
-iﬂ-i% awd WWhite v, Towers, 37 Cal2d 727 [225 P22 269, 28 A L.R.24
G261, {Bee Teogistative Comrittes Comment to scetion 520.2; cf. Serugge
v. MHaynes, €232 Cal.App.24d , —— {60 CalRptr. 355].) Al threo
enses eited in the Legiskitive Committee Comment referred o rely on the
rrtiounla eriticized in Seza v, Puller, supra.

BAdvance Report Citation; 340 ACA, 313, 322,

cAdvance Report Citation: 252 A CA, 271, 279,

N
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foot in the door for a Fur more sweeping rule of compulsory
diselogure.® IE homicidal tendencies wst be diselosed, it
wanld be impossible to draw the Hae bebwesn that particular
trait and others which mizlit be of intevest to the prospective
fostor parcit. Every deeision to parcle and place in a home
would become o possible lawsuit.”

Plaintiff relies on Morgen v: Cownty of Yuba, 230 Cal. App
24 938, 942 [41 Cul Rptr. 508}, In Morgan a dn,puty shoriif

“had expressly prowisd to warn plaintiffs hamediately if one

Ashby was relens -* ..a bail. Ashby was released, ne warning
was given and he killed plaintifi's decedent, just as he had
threatened to Jo. The Court of Appeal held that a cause of
action was stated.

Margau rests entively on the failure to carry out an express
promise and has been so construed by the Supreme Court in
Heieck & Moran v. City of Modests, 64 Cal.2d 220, 234 [40
Ca,l.Rptr 377, 411 P.2d 105), There was no comparable prom-
ise in this case,

The judgnient is affirmed,

Hufstedler, J., and Stephens, J., concurred.

SActunl attempts Lo %i'l ave nol the only means by which homieidal
tendengies con Lie ostabliblied. Fn the case at bar plaintif submitted
searching interropgatorics to tho defendant. Unless the state deliberately
withheld senctling in its suswers, thers is no ineident in the boy’s past,
known to the siale which would make one sispest that tho boy had the
traits of eharaefor mumifosted fn his sttack on plaintiff, Nevertheless, in
a propor sase, suel traits conld be strongly suspeeted on the basis of thc
resuits of psychintrie or I-H}ChO!Dgll.:ﬂ testing. Should it be actionalle if
the state withhollz the results of a parolue’s Mohrschach?d

Tt i3 noted that litigetion rathes than personal Hability is tho only
threat which an offteial Tacts b most eases. Under sections 823 to 5236
of the Government Codo the ¢ cploy ing public entity must DAY any Judys
ment against the offizial unless it 12 based sit an aet or omission nwuhaup

- #getun framd, eorruption er netsal malice.’’ The auitor of tho note I

3% Southern Cahfomu Law Review, page 470 helieves that this persenal
Immsunity from the fnnneial burden of judgments 4:.1_;0\ ek by aaployees
£l promko & judicial recealustion of the doetripe of discrelionary
immurity, The -=.1gg,cwhon overfooks the faet that the inteadsad beneBeinrey
of the dtetring ix not the gm!t_v oliieial who, but for the dectrine, would
hive to Py Judgawent, Wk the innace:t nm.. whoe bas had to go throngh
e Tiligatien process Letoro heing vindicate
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