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Memorandum 68-18

Subject: Study 52 - Sovereign Immunity (Plan or Design Immunity)

Attached to this Memorandum are three exhibits:

Exhibit T - Note from Hestings Iew Journal criticizing the

California Supreme Court's interpretation of Govermnment Code Section
830.6 dealing with immnities for injuries resulting from the plan
or design of public property.

Exhlbit IT - Decision of California Supreme Court in Cabell v.
State.

Exhibit III - Decision of California Supreme Court in Becker v.
Johnston, 67 A.C. 187 {July 1967).

You muet read the attached materiale for an understanding of the
problems presented by Government Code Section 830.6.

The staff belleves that the court has correctly interpreted the
intent of the Commission in proposing and the Legislature in enscting
Government Code Section 830.6. It wae intended that the immmunity pro-
vided by Section 830.6 should exist even if it has become apparent that
the property is in a dangerous condition, even though the dissenting
opinicn and the law review note teke a contrary view.

The justificatlion for the Immunity is this. If the shower glass
involved in Cabell was not part of an unreasonable plan or design
when installed, the public entity should not be required to replace all
the giass when 1t becomes apparent that 1t is dangerous and safety
glass has been developed. The declsion on whether to expend public
moneys to replace the glass 1s one that is made by the Legislature

when it considers the budget for. San Francisco State College. {Ome

el



can argue that the legislature should have this freedom ¢of cholce only
if it determines that the cost of replacement exceeds the benefit to
be received, that is the cost of the inJuries that will occur if 1t is
not replaced. If this view 1s taken, liability should be imposed, at
least in this type of case.) If the road involved in the Becker case
was not part of an unreasonable plan or design when the rcad was con-
structed, the public entity should not be compelled to bring the road
up to medern standards when it hecomes epparent that it 1s dangerous.
The decislon whether to improve a dangerous road or to construct an alter-
native road or to expend the moneys in improving another road is the
kind of policy decision the Commission left to the governing body
concerned with the particular project. If the citizens in the area
wish to have a particular road improved to bring it up to modern
standards, they should make thelr views known to the appropriate
governing body or take other action to require the public decision
makers to correct the substandard rcad.

Cn its facts, however, we believe that Cabell is incorrectly
decided. It does not seem an unreasonable burden on the public entity
to install safety glass when the substandard glass is broken. 1In
Cabell, the shower glass that injured the plaintiff had been recently
installed after the glass in the eame shower had previcusly broken and
injured anotber student. As = minimum, the statute should be amended
to incorporate a requirement that when substandard materials are re-
placed they should be replaced by materials that meet modern design
standards. In addition, the immnity may not be appropriate when
applied to a facility such as a college dormitory. How many students

mist he killgd or injured before the dangercus gless will be replacedt
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Perhaps the rule suggested by the dissenting opinion should be adopted
for all cases.

Hotwithstanding cur view that this immunity should be reexamined,
the staff suggests that action on this section be deferred pending
consideration of the section in the course of the inverse condemnation
study. We will necessarily consider the plan or design immnity 1in
the course of that study since inverse condemmation liability creates
a substantial loophole in the immunity provided by Section 830.6.

The law review note refers to and relies on the cpinion in the
Douglas case, The court granted a rehearing in this case and revised
the opinion to delete the language relied on in the law review note
and to substitute a brief statement consistent with the Cabell case.

Respectfully submitted,

Jobhn H. DeMoully
Executive Secretary
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Memorendum 68-18 . EXHIBIT I

SOVEREIGH LIABILITY FOR DEFECTIVE OR DANGER-
OUS PLAN R *"“SZCW—CA“ZFORNIA GOVERNMENT
CCDE STCTI0H 2023

In 1983 the Califernis Z-gm’.uture enacted the Tor-t Claims Act.!

Government Code sections [36G-40.6 govern public liahility for danger-

ous or delective conditions o gubllc property. The definitions of

dangerous condition and of puk ‘m nroperty are found in section 830,%
while section 533% provides the bosis for and the requisites of liabil zty

. The Government Code spacifies a number of immunities, one of which

is found in section 8206 <ealing with immunities for injuries resulting
from the plan or desizn of mubi_c praperty. Code section 830.6*
provides:

Neither a public entily nor a publie employee is liable. under thig
chapler for an jury caused by the plan or design of a constrizetion
of, ur an Improvemoent Lo, pubiic property where such plan or design
has been app“oved in advance of the construgtion or Jmprcve'ncnt by
tae legislative body of the public entity or by some other hody o
emplovee emrcmng chscretmnary authority to give such approval or
whare such plan o ncwf'm s prepared in conformity with standards
nrevieusly se approved, if the trial or appeilate court determines that -
there is apy substanticl evidence upon the basis of which {a) & ren-
sonaible pubic empicyee cowld have adﬁpted the plan or design or
the standerds thesofor or (W) a reasonable legislative body or other
bedly or employen couid have ﬂP'DIO\'Ed the plan or design or the
standards thereior,

The purpose of this no‘e is to examine the legislative background and

I ol Stais, 1963, ch. 1481, § I, ot 3267, contgined in Car. Gov'r Coog 8§
S10-955.8. . ‘
¢ Car, Govr Cone § 8§30 provides:

“{a) ‘Dangerous cO'ldl..iO“l means a condition of property that creates a
gubsiantial {as distinguishad {rom a mingr, trivial or insignificant) risk of
injury when such gueperly or adjacent property is used with due care in a
manner in which it ir recsonably foresessble that it will be used.

“{8) ‘Protect agsinst’ includes repairing, remedying or correcting & -
dangerous condition, providing safegusrds against a dangerous condition, and
varning of o dangarous condifion, -

“(e) Property of a public entity’ and ‘Public property’ mean the real or
persenal proporty owned or controlled by the public entity, but €o not include

- easements, encroachments and other property thati are located on the property

of the p.zt:l.c eniity but are not owned or contmlled by the public entity.”
© 3 Car. Gov'r Cooz § 835 n"m«ide:

“Except as provided by statuate, 2 public ent:ty is liable for injury caused
by a dangerous condition of #s property if the plantiff establishes that the
property was in a dang,crous condition at the time of the injury, tkat the
injury was proximately coused by the dangerous condition, that the danpgerous
condition created 2 reasonadly forcsceable risk of the kind of injury which
was ineurred, and that cither:

() A negligent or wroagful act or omission of an employee of the
public entity within the ssone of his opployment created the dangerous con-
dition: or

() The nublic entity hod aciual o cons*.ruc‘me notice of the dangerous
vondition under Joctlion | . sullclont time prior to the injury to have
taken measures 2o proioct arainst e dangerous condition,®

4 CaL. Gov'r Coos § 2206, R

T
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policy of section 830.5, and to iaguire wheiher recent judicial freat-

. ment of the section is commensurate with, oo in axcess of, the appar-

ent lagislative intent.
Judicia! Treziment Prior to 1563

Under the California case law prior to The cireiment of section
830.6 in 19883, the State was held liable for & dangerds gondifion
regardless of its having had no osporiunity e romedy the condi-
tion.* While the mere possiblity (zaf puble pronerty could have
veen made safer by other means was nol zuiliviant to hoid the
Siate liable® the court made it clear in Pri

havd v Sully-Miller
Cowtracting Company” that, whether or not jne municigality (City
of Loty Beach) had notice, it wonld be held lizble when, in accord
with an original plan, a dangercus condition hod resulied. Thus

_impliedly, even though a design might have been reasonable when

it was approved by an administrative decision, i an injury occurred
vears latar, the entity could be held Habie on the basis that it had
creeted a dangerous condition. It is probable that cases such as

‘Pritcherd® proppted the legislature io enact section 830.6.

Public Policy Behind Section 333.3

The policy and theory uaderlying section 830.8 were explained
by tl:e California Law Revision Commission as follows:

There should be immunity irom lishilily for the plan or design of
public construgtion and improverents wiere the flan or design has
been approved by a governmental agoney oxereising diseretionary
authority, unless there is no reasonable besiy fo such epprovzl While
it is proper to hold public entities liabic for injuries czused by arbi-
trary abuses of discretionary authority in planniog imasrovements, to
pormit recxaminztion in tort lilizofion of wmarticular discretionary
decisions where reascnable men may diifer as to how the diseretion
should oo exdreised would creata too preat 2 danger of impolitic inter-
ference with the freedom of decision-making by those public officials
in whom the function of making such decisions has becn. vested.?

Numerous policy arguments have been sdvanced in support of sec-
tion $30.6. Fﬁ has been szic that the provision renvesents an attempt
by . the legislature, by providing speciiic immuniiy, %o keep public
liability within ascertainalle iimits,® An entily may not have an

(e s-'; Fackrell v. Cily of Ssx Diego, 26 Cal 2d 183, 208, 157 P.2d 625, 830
8458y, .

¢ Beleher v, City & County of S8an Franciseo, 89 Cal. App. 2d 457, 463,
158 P.2d §53, 800 (1945).

T 176 Col App. 24 248, 2 Cal. Eptr. 830 {1230). The court said: “The
cioments of notice and failure to exevcise ressonable didigence ordivarily ave
essential to show culpability on the part of ihe city but where it has itself
created the dangerous condition it is per se calpable and notice, knowledge
and time for correction have become false guantiiics in the problem of Habil-
ity Id. at 258, 2 Cal. Rptr. at 836 (enphnasis added). .

5 For sirailar cases, sce Fackrell v. Jiiy of San Diegoe, 26 Cal, 24 196, 137
P24 625 (1945); Wise v, City of Loz Angeles, § Cal. App. 2d 354, 49 P.2d 1122,
rehearing dended, 9 Cal. App. 248 364, 367, 50 P.2d 1073 (1933).

- 9:‘; ?AL. Law Revisoxw Conov'yN, REroRTs, RECOMMENDATIONS & StUDIEs
23 (1863). .
10 Hink & Schutter, Some Thoughis on the Americon Law of Govern-
mental Tort Liability, 20 Rurcees L. Rav. 710, 742 (1968). .
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adecuate budget to meet the demands of sporadic liability from
lawsuits it has Tost.’t Tt is thought that the spirit of public employees
may be so dampcned by threats of iawsuits that programs urgenily
needed by the geners! pudlic would not be developed with antici-
pated prompiness.™®  Furtherricre, it has been contended that to sub-
mit fhe issue of negligensa io a jury would as a practical matter,
“make the public enlity an insurer despite the best efforts of respon-
sible officials to eliminzie cvery known condition posing a reasonablie
probaoility of injury.”*

The legisiature, thorefore, sought {o protect the integrity of the
governmentinsl decision protess in ihe areas of planning anc design,
future improvemeni, and construction of public property. Stated
otherwise, the obicctive of the legisiation was “to locate tne speeific
houndaries within v fort Dinhility may be imposed upon public
entities without und fruzireticg or interfering with the accom-
piishmen’ of the other ceceplied onds for which the entities exist !
In its consirneciion of secion G308 the California Supreme Court has
recoznized the need to protect thc nublie official,’® but in doing so
the court may heve grazied broodar mmunity than was intended oy
the Iegislaturs or thas is consisient with public safely.

T,
>
a4

Judicizl Trealmeni of Seotion 3070.5

Two recent Croliforniz cases which fllustraie conflicting ap-
proazhes to section 830.0 are Cabell v. State'® and Douglas v, State.*7
In Cabell, notwithstanding e State’s having nad notice and oppor-
tunity to remedy s dangorons congitien, the supreme court granted
the State Immunity.

While Tabell was residing in a San Francisco State College dormi-
tory, he reccived sgricus injuries when his hand slipped through =
glass lavatory door he was ouening. The glass was not of the salety
variety, bul had beoen epproved in 1857 whan the original design for

) 3 g g
siate dormitories had Do o The deor recentiy had been re-
placed with iz same guality of flass following a similer mishap in-
X “ S =1
voiving another studert, In addilien, a lavatory deer en the same
iloor 2 monin eariicr snd a laveiory door on another floor the previ-
ous vear had been v © eltor contact with students’ harnds caused
the doors to breal

The friol court sustained the Sinie’s motion for summary judg-
meni® On review the intormediate court overturnad the summary
rroceeding and neld the Sizte labie, declaring, “While section 830.6

11 Kernedy & Lynsh Soms Problems of a Sovereign Without I'mmunity,
36 8. Cap. L. Haev. 181, 275 ¢

T Van Al
Tow AT 4N

;

Hiy-as Pubdlis Policy Prospectus, 10 U.CL.A L.

OV, G063, 493 A3,

i o L Devisiow Toweas's, Teronts, RrcodagswpaTions & STrpirs
343 €1

S wvrn rote 12 At &7

5 o, T AT, 1T, 450 P23 34, 60 Cal. Rptr, 476 (1867),

in

w Tl Rotr. 694 (19670,

13 Lo4DD P2 at 55-37, GG Cal. Rptr. at 478-75.

m 330 5¢, 8% Ca'l Roir. 476,
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 nad been an-
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I
rroved yvears before plaintiff’s aecident™
Justice Tobriner concurred, wrotie furfe‘ *1::; the
legisiature had indieated its intent o ador sen o labllity
similar to New York's and that ihe Staie should te held lable aiver
notice because of its continuing duty io mainiail the property in a
safe condition ™

Te

Legislziive Intent

.%cco*n'cc.nyinfr section 8308 is a Corminission Com-
ment, As 2 general rule only the L mittee Con
ar... vahd sources for legislative inter v ouae Seaste Coms
the Judiciary and the Asserably i Yrsys and Means
formali:.r adopted the Law Revision Comments us ludienting lagislu.
tive intent*® The germane comment provides Lhat tae Immunily of
section 830.5 is to be similar to the immunily dcceribed in the New
York case, Welss v, Foze 2t

r.>

v Cabeil v, State, 55 Cal, Rpir, 383 36T {1UGE), woeedsd, 87 AL, 174, 230
P2 u-i, 60 Cal Rptr. 476 (1087).

217 AC. ot 178-78, 4530 P.2d af 37, 80 Cal. Rsie o <75,
'-— Becker v, Johnston, €7 AC, 137, ::,G' 300 Dol
illustrazes the extreme 1o which the court
the orizinal date of adoption providas &
af g present known dangersus condivion i 10
County, a c‘u:.a—nczc**aan., Baglier alicssd
mainlain a (.Ounsv highway in 2 scfe condivon
denis; the hipglavay was admitiedly in o dun i
had notice o- {ne condiiion; but shere wes no fuy, Trho eousi roloe on
approval of the -1ghw y dasizn, ui}' ; ;
in the same dus nil the aecident
evidencs, which -“‘c.er saguinn 830.5 is
Nass of the oriJinal desin, reveaied t"\l. W
and buggies woeveied the read 2t & lime
shopping coniovs and homes thy ‘c;n.w. i i3
was allowed to igncre signilicent chomges RIS affe"tcd the
u-}prupvlatmc«; o the hghway dosign i needs of swlely.
The State wes allowed to ignore a series of aceidonis adequate to apprise it
¢ ihe oxisting dangeraus condition.

23 Czbell v, Stale, 87 AL, 174, 179, 230 2.2 23, 37, 60 Cal. Rptr, 4735,
£79 (1867,

HoA Va ‘~: ALSTYNE, CALIFORNLA GOVERNMZNTAL TORT LIASLITY 125 {Cal
conl. Edue. Bav, 1664).

2 1983 ..TOUHN.-LL OF THE SIRATE, meZ Sess, 1858, 1000 JOURNAL OF THE
ASZEMILY, Reg, Sogs. 5435, L

26 *The immunity provided by Section &30.6 iz sy to an irmmunity
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In Weiss v, Fote™ plal alleged that ecause the City of Bui-
falo negli; gently designed trele i ignals, he had sustained injurics in
an automobiie collision. Tesarding the negligence in the design, the
court held in favor of the cily in deference to a }o'w-csLnoimhed tra-
dition of noninterfcrence with the Yordinary performance of planning
functions oy the oflicials to whom those fur:tior:s weTe entrusted.”™
But more significantly, while aiso finding that thnrc ned been no
vrevious acejdents or changed cenditions such as would have alerted
‘he oiy tn oa aziective tiiiom, the court observed that “[iji s
nroper and necessary to holl municipalities and the State lable for
injuries arising out of the day- b"-d"qy obera tions ¢of govermment, for
ihstuncc, e ::arc.o'l variety n*urv resuliing from the negligent main-
fenance of a highw ay . o Judge Fald, in d:‘:t:ngus'ung an
earlier decision,”™ made It clcar that 2lthough the State would be
immune for the plan or desigm funetion, it would be subject to a con-
tinuing duty to keep pudlic property safe:

[Tt iz thao rule .q..‘-’;, once having planned the intersection, the ‘-’:tatc

wis under & continving duty to review its plan in the Jight of its

‘Jclu*‘ o.,um"h. :m‘ at the proaf established a breach of such a

oM ‘ac court considered, as sufficient to dcmu*l-
sirate : B {oin's continuing o‘:ugat on to maintain the -
cfo*v of ‘1r~ nizrwage, cvidence that physieal condilions had changed

ay the 'qtcrxcr‘mn ahd that 2 number of accidents had oceurred afler

‘he gtop siin hed ol remroved. In the case before us, nowever the

situniion is cuite diferant: there is no showing that tae continuing

culigntion which 2 on the municipality was vielated. There is

ne proof eitder of © A ccudumns or of accidents at the interses-

Lio which would have required the city i modily the signol light

'rlcarance interval™

Thus, the opinion of the New Yor:\ court resolves a fundamental

conf‘ict Sy preserving the po_lcv of noninterlerence with public

p1a i ir "'.:c*; {hat the discretion of governmental officicls may
be iree ¥ overcised. But the case also sands for the compw, MenLaTY

Ee]

concms* on that a . st atc may be Hable for negligence in the opcration
of an approved i,,l'ﬂ': sfie= tac state has had adoqua*e noiice of an
unsafe condition.

ajority in Ceobell {ailed to anply the
ances which the New York court spee-
le 'abilitv Cezhell's injury occur ed
nts; the State had actu 12l notice of the

that nes been fro
Sae Wei

Carn,

Hudieinl deeision to pubiic entities in New Yor‘a:,
370, 290G N W.B2ad <09, 167 NEZIdZ 63 {1060).”
5 :?m'i“'n*l Commn Comment.

el 6?, 200 WV.8.28 400 (12533,

ol 3, acn NY T.5.2d at 411..

ot G503, 200 NU¥V.S.2d at 413

Do Yerk, 303 WY, 691, 103 X.E.2d 56 (1§31},

07 N.E22 at 57, 200 NY.5.24 at 415,

Amnralis, 1024 Term, 10 BurraLe L. Rev. 48, 2068-10 (1960
= therz any muestion that the State is linble [or the
cos on tha murely eperatienal level. . . . A municipni-
its sty cts ina *easo‘ﬁ‘.blv safe condition
o sub rdinate quty to plan inlerszections
lan '.nf-r it s “nown +o bae uncake the

where it
negligencc
lt}' 0Wes me o
far .1 ﬁvm ‘

and [t ‘Z'
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danger; and the Siate failed o correct the i
the majority dis; cgardcd the Weiss declsion by L. i
under section 330.6 aitaches with respect § saiLnow rentine rnain-

) . . NCm o . “
tenonce of publie progperty,’*! whereas, : Yoms eotivt hod pre-
seribed lability for dangerous condilons In “duy-ny-cay mt..u.en-
anee. "

Given ihe sppareni legislative ;n..e._: to adopl the reasoning of
Weliss w. Fote, which is still followed in New 'ic:‘f{,"" it 15 inigresting
thot the mejority in Cebell did not mention Weiss i tead rolied
uporn: the views of Professor Van Alstyne:

The reascnableness ¢f adopiion or approve: of (e design, plan, or

siendards is measurad as of the fme ine edoplids or approval

occurred. A plan or design now judged 10 hLve boein reasenable

when adopied is not actionable even wourl iz felective naiure
. Is vonside red wholly unressonshic under prosent clircumstuness angl

wongiions.sT .

crmunit

rf'
Bt
o
in

While the Professor's opinion is of course oniiled %6 graogy respect, it
must be chserved that his views were neither smogcried oy judicial
authorizy nor reflective of the legislative inteni Jound in the com-
ment to section 830.8.3%

sd Cabell v. State, 67 A.C, 174, 178-70, 430 P.23 2%, 37, 60 Cgl. Hptr. 478,
475 {18547,

w4 I, oy 178, 430 P.2d at 37, 66 Cal. Rpir. ot 470

G5 7 NUY.2d at 585, 187 N.E2d at B3~60, 200 WOVLS.20 ax LI

Ay In elariiicstion of Weiss, subsequent New Vork :
ine same prirciples of Uabiiny., In Warde v, 30
NY.8.24 1007 (Ct. CL 1364), the court renilimmi
muaintenance oF oporation, after Holdinb m.u. LTS
of plaintifl's contr ‘.butc}ry T‘L"'ilht.-.CL,. e couls .
that . . . the State does nat have the m"'v g oentieddon to restudy, o re-
design, to continually search for better ==d s vy ang te make those
aircady construeted befter and safer whors noonod” A op 385, 230 NY.S.2a
at 101i. In Natinag v. Wesichester Cou:lu Tark Comra’n, 46 Mise, 22 3735,
308 NY.8.24 414 (Sup Ct. 1968}, the contention thys ihe :>+' te hay o duty to
keep its property safe was supported when the eour: labeled o case, v
p“ior accidonts nar eny enande ia conditions as “an & ".‘,f %o gt b *y{ma the
nurvu.w of Welss,® Id, ut 575, 262 N.¥.8.24 at 416, This iuck of roliee sitas-
tion wos distinguished from ithe ability :.t‘.“.:.\'_...r‘.:; e EVIIVOLY oneration of
government facilitics. Whare the stata f'.m...‘, Hy L..Cl----:ltﬂ':, d;::‘ o Looo
property safe, by testing Y}QX“Ddlcnh} 10 insura et iU was fud
working proporly, it was within the zeone of ke :m.,.m“,y i
Squar,ruo v. State, 34 Misc, 2d 738, 229 N.Y.S.2d 540 {C L

4 Cabell v, State, 87 AL, 174, 177, 430 Paxd 54, 28, &0 Col i, 476, 478
{1067), guefing A, Vaxw ALSTYRE, CALIFORNLA GOVERNMINIAL ToirT LI aa.a..ITY
556 (Cai. Cont. Edue. Bar, 1954).

18 Aceepting the reasoning of Welss v Fote, i is Ul ¢ that ine
court misintrepreted Professor Van Alstyae's siziemen. . cbinsistent with
Waiss that if the public entity hed no nstice of the do oelndition, tho
reasonablenoss of the condition would be judged 48 of tha Lo of adogtion,
even though the czangc.m.s conditicn vias w nn,..y nrosstnaic wnder presont
conditions. Iv is Interesting to note that Prolessor Vo
seareh consuitant for the Law Revision Covamiss]
reasoning of Weiss in a discussion of liakiihy for
reculations or precautions. In this arez of nonfessnnee ke soid, "‘In ihe
ahsence of known physically dangercus or defective proporty conditions-—
with respect to which negligent fallures 1o remaedy or wamt }::ve long boen

TTnis is :101; io say
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Weiss, as contended by Appellant in Dougles, is
an official gloss upon the intentions of the draftsmen of the new code

o,

provision .. .. Thus the similarity between Weiss v, Foic ond
Gozernment Code Scciien 530,53 derives from their common, central
concern with an instiiutional problem, namely, the demarcotion line
wetwern {he excevtive and judicial spheres in relation {0 professional
decision making by engincers 1
The Weiss rule endecavors to guarantee an unfettered environment.
in which experts can plzn anda design public property, by allowing
experts the ireedom lo conirive scnemes for future construction
and improvements of state property; simulianecusly, it attempts to
promote nublic safeiy by imposing a continuing duty to inspect and
remedy dangerous conditions of stote property. Accordingly, it is
submitted thai the California Supreme Court sheid have applied the
principles of the Weiss ease to tite {acts in Cabell in its determination
of the immunity under 830,86, Allowing a determination of the neg-
Jigenco issue would liove been more consistent with the expressed
iztemiion in the command FPresenily, Celiforniz furnishes the designer
of pudiic properiy wwith an unfefiered environment, but what of the
complementary cuty o provide safe public property?

An Alternative fo Criacll v. Stale

In Dougias v. State®® the plaintiff brought an action against the

. Stete for injuries suffered by him in a collision occurring upon a

. public freeway. The basis ol plaintiff's claim was that the State, by
its negligent desigm of ine highway, had created a hazardous condi-
tionn. Tre court of apneal for the fourth distriet, in- an opinion by
Associate Justice Whelsn, developed an approach to seciion 830.6 that
is similar 4o the view expresse? in Weiss. The State would be ex-
cused {rom liability for the reasdbnable adoption of a plan or design,
but it would encounier lizpiiity for a breach of the continuing duty
to maintain and operate puniic property in a safe condition,

According to Douglzs 2 dangerous condition resulting from an
executed design would be grounds for liability, provided that the
State had adeguate notice of the conditien.’! The eourt distinguished
two classes of liability: one bosed upon the design and another based
upon the placing of the dasign into eperation.’® Liability of the latter
category Is preaicated upon a continuing duty to operate the design
in a safe manner.

As viewed by Justice Whelan, scction 835 of the Government
Code provides the Iimi%s and conditions of liability for dangerous and

Ziability Act—it would scem that the New York
fer v, Fotel eonztitutes a persuasive basis for reject-
i Can, Taw Revision Comm'®, fupra note 13,
. Professor Van Alstyne would condone linbility for
o it hnd znowledge of the danger. If notice
shcuid it not have the same eifect for

ing liakility Jor =u
at 443-43, Tmnliealv
veh nonfeasanes when
here would confer U
dangerous public propssiz?

ar Appeiiont’s Clusing Drief at 4-3, Pouglas v. State, 252 ACA. 477, €0
Cal, Rptxe, £94 {15807).

40 252 AC AL 477, €O Cal. Rptr. 694 {1967).

91 Id, of 483, 60 Tl Dpir. ot 428,

42 Id.
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Jusiice Whelan stated in summar v, the wi

Where aninitial case of exemption un
catablished, subsoguent ...’JJn-y undar g
construciive notice as defined oy section
domonsirated Lazard fad been made manifest
of time to churge defendant with noiice, 0F 4
rodee of such c.‘.nm.shated hazard under subai
233.2, Government Codest

Dicuyg jae nresents a sound consivueticn of soerion 3208 thal is
corsistent with the pOLC}" of protecting the Swrie from lebility where
the dofeet ariges from & mere orror of wuu:mg ; znd wheore the plan
is not patenily defeclive as a maiter of law. Furiher, in s praciical

result, Douolos serves 235 an examnlc of z ease n which ine Siato
as not lichle. The court found tigt piaintiil failed to prove that

me freeway design was demonsirably dangersus in ifs omeration®
Flaintiff proved no facts to support aciuzl or consiruciive natiee.

he was left with oniy the allegotion of an inherent deieet, 1 far

w858 ACAL ot 457-88, 60 Cal. Ruptr. ot 740Gl

# Can. CGov's Cope § Bd., 2 pvovi o

“{a) A publis cmiity had actual notee of & dongerous condiiion within
ihe meaning of subdivision (b) of Sceiion £33 if if had aciunl knowledze of
lize existence of the condition and know or shouid have known of s Gan-

gerous ch 1‘:1{," cr.

o
faig &
f:

“(h) A public cnizty had constructive notice of :
wiihin +‘1 meaning of subdivision {(H) of Seouon 833 ond 'f ine m.mm;ff
cstoblishes that ihie condition had cxisted for such ; 11‘..3 and wes
of such an obvious raturce that the pubidc eniity, in lhe ¢ ise of due care,

snaouid have diseovercd the condition uru I'a dang racter. Cn ke
issue of due care, admissible avidence includes bui iz moi limited o oviden

2

“r1)  Whether the cxistence of i
would have been discovered by an i
adeguaie {considering the practicability anc co
the Jikelithood and magnitude of the zo y
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was safe for the use or uses for which (e public emilf ‘.L;::d = intended
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i 252 A LA at 488, CG Cal Eptr. &t 7L
1M Id
%7 J4. wt £53-39, 80 Cal. Rptr. af 701
i3 252 ACA. at 430, 60 Cal Rz;tr. b 7032,
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which section 830.6 provided immunity in view of the prior reason-
abie approval.

Justice Whelan's approach in Douglas is not unlike Cabell's argu-
ment thai the State, aitcr abproving a plan of design had a duly to
“maintain” public propertv in a safe condition.™ One difference whaich
may be significant {s thet the Douglas view is not suscentille to the
sercantic argument made by the State in is answer to Cabell’s peti-
tion for a rehearing in the sunreme court,™ There, the Stele argued
that its duty ic “mainiain” pudlic praperty was fullfilled by preserv-
ing the properiv in conformiiv with the original plan or desipn™
If that desize wes shown to be dongerous in its operation, the Stale

roight nevershiciess “menintain®™ it secording to the approved specifi-

cations., Tids laiter avgument clearly subveris the spirit of Weiss,
Whaile it would only bz coniccitire whether the supreme court gave
credence it (he Sinie’sar nt, it is clear thot the court disregarded
the princinie in , ng i 2 continuing duty to keep prop-
erty in an operaaln, safe cond

The Deuglas covrozsh, sunaried by authority in other jurisdic~
tions,® would exlatlizh ne now Poblity for governmental agencies in
Caiifornia; it would corresnond lo e apparent intent of the legisla-
ture. Such an epproach would provide liability for a breach of a con-

approved desipn,™ and the Iatter Being “a hazard that has been demonstrated
in the use of an improvement executed sccording to the approved desymm™
252 ALCLA. at 485, £2 Cal. Tinir. 2t 629 '

BT ALC. @t 178-73, 430 P24 &t 37, 60 Cal. Rptr. at 479, r

it Siate’s Answer o Pelition for Rehearing at 1-2, Cabell v. State, 67 .
AC, 175, 450 P2d 34, 80 Ol Tpir. 4576 (1867).
2 I,
8 Pierce v. Uniled Stafes, 142 F. Supp. 721, 731 (8.D. Tenn, 1835), "Once
the decision wns mnde o consixuct subsiations and bring in power, all of
the dizeretion reguived ns ziTeady boen exercised . . .. [E]t Decame the
quty of the governmant and its agents and employees to exercise due care in
carrying ot (he prosram decided upon” In Perrotti v. Beunett, 84 Conn,
533, 541, 109 AL 22, 730 (18200, where plaintiff alleged the negligent con-
struetion ond mniniensnes of a highway, it was said: “The court should nol

ar €

4

attempt to control ine dzeislon of ‘e municipal authorilies in their choice
of a plan of publiic imprevemeni. It should nof penalize an exror of jtdgment
... Bat it sheuid hald the municipality liable for the continued operation

and maintenarece of the improvemcnt under the defective plan afier it had
reasonable nolice of the fefect and of the imminence of the injury.” In
Johnston v. Zast NMolhne, 405 Il 460, 455, 91 N.E.24 401, 404 (1930}, it was
said: “A municipal corperation acts judiciaily or exercises discrciion when
it selects and adfopts 2 plan in ihe making of public improvemenis, but as
spon as it besins 4o cary out thai plan i3 acts ministerially and is bound o
see that the work is dome i1 a reasonebiy safo and skillful manner”™ Further
sunpori is found in Paul v. Faricey, 225 Minn. 254, 274, 37 N.W.2d 427, 433
(124M), where the court raid tha! the adopiion of the original plan was
immune from linbilite, bui that afler the plan had heen executed the city
nagd *n xeep the improvement (8 o -opsenably safe condition. Recently, ihe
i izanon v, City of Milvraukee, 23 Wis 24

T ©.0aT), stated: “Lawiully authorized pro-

by a city should not give rise to tori Iabilily by a

‘o reargnabieness and safoty of the pian, . .. [Flailure
m may five rise fo 2 cause of aciion against a4 munici-
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tinuing duty to operate in a safe condition, wieiker the defediive con-
dition anrises from the dzily use of governmient property or irom a
structural defect of the property.

Conclusion

While the Law Revision Comuaissicn was conducting the siuay
on sovereign immunity it received nmarny leiters from disiciet aitor- |
neys and other concerned parties througnout the State. Althoug
various parties were opposed to state lizbility for diverse reasons, the
minutes of the Commission’s meetings as well os the communications
from interested parties c¢learly disclose thai they assumed and ae-
cepted imposition of some labiiiiy for the designed and approved
construction and improvements®™ A few parties expressed particu-
lar apprehension of liability arising from zn unexpected event (e.g,
an extraordinary flood).” As to such fears an approach to section
830.8 consistent with Weisy would protect the infegrity of the reason-
able design decision, while the traditionzi process whereby the jury
weighs the relative risks and burdens in a negligence case would
eliminate Hability for the unforeseeable event. :

Cne purpose of the specific immuzities in the California Tort
Claims Ac¢t was to eliminate unigunded litigation and the expense
which would accrue from speculaiive Liligaition if the terms of im-
munity were generaliy stateds® Yei, it would be unreasonable in
view of the comment to 830.6 to expect 1nat the claims of all Ltigants

51 Letter from Californiz Départnent of Finanese w Culifornia Zaw HRe-
vision Commission, June 7, 1962, attached o Mamorandun £0 of the California
Law Revision Commission, 1862 (unpublished menorandlra in the office of
the California Law Revision Ceornmission, School. of Law, Sianford Univer-
tity): “Some state properiy is acguired, improveq and moizfained oo wse by
memipers ¢f the public who are axpressly or Impiiedly invited 1o use pariedisr
aress of such state property for speciZied purposes. . . . highways, colleges,
hospitals, parks, state oflice buildings, The Swite, in common with othes
properiy owners, should operate and maintzin sueh pronecty so as (o provide
reasonably safe places for propor use oy those who are inwvited fo usz such
property.” Lettor from tne Leapgue of Culilorais Clddes {o the Californiz Law
Revision Comruission, August 2, 1562, attuched ¢ Momorandum 48, at 2, of
the Callfornia Law Revision Commission, 142 (unpublished memcrandam
in the office of the Califurnia Law Revisien Cormission, School of Law,
Stanferd Universityy: "It wonld copear desivable to Mmit Kability for negli-
gonee of public officers and employees 10 maintananes. . . . Imposing lability
ior design would, in our opiion, result in an cimost complete inakility o
pinpsint individual responsibilties” In Minules of the California Law Re-
vision Commission meetingz, Sceptermber 21-22, 1682, on fite at the office of
the California Law Revision Commissicn, Schoel of Law, Stanford University,
at 11, “Liability will exist undcr seetion §30.5 because of the improper per-
formance of some functions.”

5s Laetter from County Counsel of Los Axnzeles Couniy to Celifornia Law
Revision Commission, September 28, 154%, attzchoed to Memorandurmn €3 of
the California Law Revision Commission, 1662 {unpuhbshed memorandum in
the office of the California Law Revision Commission, School of Law, Stanford
Univarsity).

536 Spe Minutes of the Californiz Lew Hoevision Commission meeting,
November 10-11, 1861, at 27, on dile at {he oifice of the California Law Re-
vision Commission, School of Law, Stanford University.
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areusn the enacimend of 8356 {1 was vecognized
1o ’}i“m i3 mot o eounl footin:{ with pr-va-te entities and should

thet ihe
aave & ities, The faultless citizen, however, should not
ormedy for injurics received after the public entity
coetive nature of ils n“cpﬂrtv anc. Tailed o romedy
4 ; 2 of prior approval of the plan. There
att on the Immuonity for plan or designian in vmml must
: r: nik . easus 1o table his ciaims of negligence and re-
vy reGress.
ion reprevents o determination that the werth
r of wlans or designs cpproved L.t:non rea-
oprllar Gat{. outwoizhs the responsing ity 1o
5 to & citizen who L.tmu:fh ro fauit of his own
{:L.J,T‘ro,‘a condition of wpubile Property.
tip a delicate Esglanco Botween
1.,14: policies; it aorogates the policy
' rorsanably safe premises for its eitizens.
t o, seie as implemented and made work-
ction of 6300 in Douglas v. Sia te should be
~id attach by reasorn of the faiiure o cor-
o7 the adoption of ..he rvian. The plan or de-
s realy, s" wuld not be thrust into perpetuity;
ruowed o use the slne i given o he archi-
When the State mainiains [operates wilh
i should not be allowed to CQicregasd the

l - o ot
.1:.1 17 c BLLLC e

John Michael Rector™

{ at 7, Cabell v, State, 67 A.C. 17¢, 439 P.2d 34,

Vc :r CLiss,



