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Memorandum 68-18 

Subject: Study 52 - Sovereign Immunity (Plan or Design Immunity) 

Attached to this Memorandum are three exhibits: 

Exhibit I - Note from Hastings Law Journal criticizing the 

california Supreme Court's interpretation of Government Code Section 

830.6 dealing with immunities for injuries resulting from the plan 

or design of public property. 

Exhibit II - Decision of California Supreme Court in Cabell v. 

State. 

Exhibit III - Decision of california Supreme Court in Becker v. 

Johnston, 67 A.C. 187 (July 1967). 

You must read the attached materials for an understanding of the 

problems presented by Government Code Section 830.6. 

The staff believes that the court has correctly interpreted the 

intent of the Commission in proposing and the Legislature in enacting 

Government Code Section 830.6. It was intended that the imnuDity pro-

vided b,y Section 830.6 should exist even if it has became apparent that 

the property is in a dangerous condition, even though the dissenting 

opinion and the law review note take a contrary view. 

The justification for the immunity is this. If the shower glass 

involved in Cabell was not part of an unreasonable plan or design 

when installed, the public entity should not be required to replace all 

the glass when it becomes apparent that it is dangerous and safety 

glass has been developed. The decision on whether to expend public 

moneys to replace the glass is one that is made b,y the Legislature 

when it considers the budget for San Francisco State College. (One 
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can argue that the Legislature should have this freedom of choice only 

if it determines that the cost of replacement exceeds the benefit to 

be received, that is the cost of the injuries that will occur if it is 

not replaced. If this view is taken, liability should be imposed, at 

least in this type of case.) If the road involved in the Becker case 

was not part of an unreasonable plan or design when the road was con-

structed, the public entity should not be compelled to bring the road 

up to modern standards when it becomes apparent that it is dangerous. 

The decision whether to improve a dangerous road or to construct an alter-

native road or to expend the moneys in improving another road is the 

kind of policy decision the Commission left to the governing body 

concerned with the particular project. If the citizens in the area 

wish to have a particular road improved to bring it up to modern 

standards, they should make their views known to the appropriate 

governing body or take other action to require the public decision 

makers to correct the substandard road. 

On its facts, however, we believe that Cabell is incorrectly 

decided. It does not seem an unreasonable burden on the public entity 

to install safety glass when the substandard glass is broken. In 

Cabell, the shower glass that injured the plaintiff had been recently 

installed after the glass in the same shower had previously broken and 

injured another student. As a minimum, the statute should be amended 

to incorporate a requirement that when substandard materials are re-

placed they should be replaced by materials that meet modern design 

standards. In addition, the i!ll!!!! m1 ty may not be appropriate when 

applied to a facility such as a college dormitory. How many students 

must be killed or injured before the dangerous glass will be replaced? 
. ;:~-
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Perhaps the rule suggested by the dissenting opinion should be adopted 

for all cases. 

Notwithstanding our view that this immunity should be reexamined, 

the staff suggests that action on this section be deferred pending 

consideration of the section in the course of the inverse condemnation 

study. We will necessarily consider the plan or design immunity in 

the course of that study since inverse condemnation liability creates 

a substantial loophole in the immunity provided by Section 830.6. 

The law review note refers to and relies on the opinion in the 

Douglas case. The court granted a rehearing in this case and revised 

the opinion to delete the language relied on in the law review note 

and to substitute a brief statement consistent with the Cabell case. 
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Respectfully submitted, 

John H. DeMouUy 
Executive Secretary 
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Memorandum 68-18 EXHIBIT I 

SOVEPr.EIGN LI.tl.EILITY FOZ DEFECTIVE OR DANGER· 
OUS PLlllli OR DZSZGN-CALIFORNIA GOVERNIVIENT 
CODE SSCTICI\T :;~~~8 

In 1963 'the Calif"l''':~ ~~egislatureenaeted the Tor~ Claims Act.' 
Government Code sec';;,,~s 830-40.6 govern public liability for danger
ous or defective COTIdit:o~s of ,,""olie property. The definitions of 
dal1gel'ot:s condition '~:oci o~ public property are found in section 830,= 
while section S35' provic;c" the b~sis for mld the requisites of liability. 
The Government COQe s?2cific~ a number of Immunities, one of which 
is found in section 830.6 ,',;lling with immunities for injuries resulting 
from tae pl::.n or ceS'i"" of public property. Code section 830.6' 
provides: 

Neither a public entity nor a public employee is liable. under this 
chapter for an L~j\try ca'L,sr::d by the plan or design 01 a construction 
oij Qf an i..--nprovcml'nt -:'0, :)Ub~ie property where such pllm or design 
MS been app::'oved in advan<:e of the" construction or improvement by 
t:;.e legislative body of the public entity Or by some othc-r "-body OX' 
e-:mployce "exercising discretionary authorIty to give such approval or 
\'V"hC!rc suc~ pl;:lll 01' dcs!gn :s pr-epzrcd in conformity with standards 
!iIc",iousJy ~o apPTov(!d, if the trial or appellate court determines that· 
there is .any substo.r:t.i;;.l c .... ic1ence upon the basis oi which (a) a relt~ 
sonoble pub;;c c"-lplcyee could have ad()Pted the plan or design or 
the stand~rds thQ~'c:c= or Co) a. rcnsona!J!e legislative body or othel' 
body or employee .c<Ju~d hilVC approved the plan or desisn or the 
standards t!:tercio!'. 

The purpose of this no';e is to examine the legislative background and 

, Cal Stats. 1903, ~h, IGS1, § 1, ~t 3267, contained in CAL. GOV,T Co02 i§ 
810-996.6. ' 

::: CAL. GOV"T CODl!: § 830 p:ovides: . 
Ii (a) fDangerous condi~ion' means a conditio'it of property th.at -crcntcs a 

substantial (as disti.,gu:sh~d irem a minor, trivial or insignificant) risk of 
:njury when sacl"l. r.; ... ·c?crty or r~dj3cent pl"1Jperty is used with due care in. 3-
manner in whic!: it i.'i" rc=:,c:;on~bl;r fores-eeeble t.~at it will b~ used. 

U (b) 'ProtC'ct ;o-g~ir..f,t' includes repairing, remedying or cprrec:tirtg .a.. 
dangerous cond.i"tion, providing safegu~::,ds ngainst -a dangerous condition, .and 
warning of n da:lgerou!; co~d:!;ion, 

~i (c) 'Property of a publiC' entity' and 'Public property' mean the real or 
jlersonal pl'OP"l't~' ownee! or controlled by the public entity, but do not include 
easements; ene.roacnment!: and other property that are located on the property 
of the pu.blic l--ntity but are pot owned or controlled by the public entity." 

:a CAL.. GOV''I' CODZ § S35 provides: 
":Except as provided by st;:;!~ute, a public entity "is liable for injury caused 

by a dango:!i"ou:s condition of Us p:-operty if the plaJntift establishes thnt the 
property \vas in a dD.ngcrou.~ condition at th~ time of the injury. that the 
injury was pro:dm.1tdy cnuscd by the.' dangerous condition, tha.t the dnngcrous 
condition created ~ l'cnson~tbly forcsc('ublc risk of the kind of injury which 
was incurred, ~nd that cit.'lcr~ 

(a) A negligent or wTor;.g[ul act or omission .of an employee of the 
public .entity within L'1c SCD:~:H~ of b~s {!r.:'l?loyment created the dangerous eon
ditio..""1: or 

OJ) The ~·,J.'.;l~ic entity l'::!d ::-:,-c~1;.a: o~ .constructive notice of the dangerous 
~nd.iti-on UI:ct!j' G~ctjon f.2:'.2 :::'. ~·.t:.·::.cl"C'nt t':me prior to the injury to have 
to.kor.. measures ~o p!'o~Ct ~ :: ..... ';~ :::.z t t:'. ~ dangerous condition,·' . 

~ C.Ar~. GOV'T Co::-s § :::::::;,13. . 
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policy of section 8S0.6, and to i.ac.:.:li=~ whettc:: roccr.t judicial tl.~at
men t of tho section is commensurate with, o:.~ i~ Z'Xccss oi, the appar
en: legislative intent. 

Ju<l:ic:ia! T.-"~1""en1 Prior 1:0 1953 

Under the California case. la\v pric,- to : .... c: ",·.'.c·C:,,:Cl:t of s-"'Ction 
830.6 h1 1963, the State was held lia:;;6 XO,· " ":'n:;"'"'o~ condition 
rc~ordless of its having had no O?;:>c~'~4~"lity to C'::lY,Co.y the condi ... 
tion.:O While the mere possiblity :h~:; ~}:"lb'iic p:0?Crty could have 
hC~!1, made safer by other mcar..s \V~S r.tr-:: i~:::ci~r/c to hola the 
Statc liable,· the court made it clear in P'r,,:~;,a"d v. Sully-Miller 
CO~l.tracting Company1 that, whetbo~' Ol~ not t£l~ :r:'.:.ul1ici:pality (City 
of Loeg Beach) had notice, it woo:.ld be: held liable wben; in accord 
with an original plan, a dangerous co~.dition Dud rCllUlted. . Thus 
impliedlYr even though. a design. r.tdgl'1t h.;wc been re.o.sonable wh~ 
it was approved by an ~inistrs:tive decision, if ~"1 injury occurred 
ycars Jat~r, the entity could be held liable on the basis that it had 
creuted a aa.'1gerous condition. It is p~obable th"t c&ses such as 
Pritchard' prolllPted the legislature to enac~ sectionSSO.6. 

P:ililic Policy Behind Section 33M 

The policy and theory underlyi.'lg section 830.6 Were cxpl~ 
by the California Law RevisionCol'mnission as follows: 

There should be immunity frem licbility" fOl' the plan or design o! 
public construction and improvem.::-nts wher..:: the plan 01· design fins 
been ap~rovcd by a governmental ;:.g"mcy ~:.;ercising- dif.cretionary 
.nuthol'ity) unle:s-s there is no reasonnbloa basis ft.:· such approvaL While 
it is proper to hold public entitlcs.Hab:";:: for i!"..ju:i<lS cau:ied ~oy &l'bi
trary Q.buses of discretion.ary a-uthotity it .. pl~ni:os lrn:;.rovc~-ru:mts. to 
pm-mit reexamination in tort liugO-tiara 01 ps.;'ticulor discretionary 
decisions wher(! reason;lble mc-n ll"'...3y differ ~s to ~ow the discretion 
shoulC: ~ exercised would ct'i:;lt~ too great a d::fngi;:t of impolitic inter
Iere.'!cc with the freedom of deci.ion-:r.akt,g by those public officials 
tn whom the function of rna!ting such deciliions has bec:n, vested. n 

Numerous policy arguments hav.; """l1c.dvsnced in S'.:ppott of sec
tion S30.6. It has been sale; t11.at til" provision ~e"lrese;:).ts an attemtlt 
by. the legislature, by providmg speciiic immunity, ~ keep public 
liability within ascertainable limits.'· An entity may not have an 

• Fackrell v. City of San Di~go, 26 Cal 2d IS6, 208, 157 P.2d 625, 630 
(lS45) • 

" Belcher v. City So County of San Fr~ncisco, 69 Cal. App. 2d 457, 463, 
158 P.2d g;)o, 999 (1945). 

, 17S CnI.App. 2d 246, 2 Cal. Rptr. 830 (leOO). The court said: "The 
clcmer.t~ of notice and failure- to cxe-l'cisc re;..so.."'.LaO:e dilig,"ceo ordina:l"lly are 
css~ntial to show culpability on the part or th~ cir.y but where it has itself 
crea.ted. the dang,m"ous condition it is paT .o;C' calp.able and notice,. knowledge 
,;md'time for correction have bL?l..::ome false .quantities i..'"1 the: problem of liabil
ity/' Id. at 256, 2 Cal. Rptr. at 836 (empoasis added). 

S F():, similar cases, see Fac1{re:ll v. Cl-:'y of San Di..:;go, 25 Cal 2d 196, 157 
P.2d 625 (1945); Wise v. City of La. ,\n,:de •• S C~l. A?p. 2d SM, 49 P.2d 1122, 
T"heaTina denied. 9 Cal. App. 2d sa" 367, 50 P.2d 107$ (1935). 

:) -4 CAL. LAw REvISION CO~:rM'NI REr-'o;::r.;:s, R'ECOMM~DATIONS & STUDIES 
823 (1S63) . 

. lO Hink & Schutter, Some Though,;" on tt.e Americ"" LaOD of G<.vern
menial Tort Liability. 20 RV'rGERS L. Rm. 110, 7·12 (1986). 
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adequate bud;;et to meet tr.~ demands of spo~adic liability from 
la\vsui~:s it has lost.~! It is t~ol;gb 'c tI~~at the spirit of public employees 
rru~.y be so d«mpcnec by t:1!"r-(~t3 o:f la\vsu!ts. that prograI'!"!s urgently 
needed by the general pu~}ic vloulci not be developed with antici .. 
pated pro!nptnc~:~.l:.! Furthcrr':lCTc, it h:ls been contended that to sub .. 
mit the issue o~ ne6ligC'n~('- ~o a jt!ry '.-vould as a practical matter., 
11make tl:e public e~lity an inS1;:'cr despite the best efforts of respon .. 
sible officials to eIimin<:te cvt':ry :;;;:nov:n condition posing a reasonable 
probabiijty of inju;:,y,'~l:: 

The lcgislnturz., thc.!'c£orc, s{iu[!h! to. protect the :.~tegrity of the 
governrr.:.cnta1 dcciSlO!1 pr('!~css i-:1 '·:-!le -1!"cas of plannit:g ana" design, 
iut'.1re impro'."em'211t. ~nd. c0!1stn,('tion of public property. Stated 
otherwise, .I~~e oo:ccth,-c of "ti:C' }c.:.;~slation WE!.S "to locate the specific 
boundaries i,vithir. wilie:~ to,~ Ii:-.. ~~Iity :m!ly be imposed upon public 
entities \vithou.t undl.l~Y irL:::~n:t:r~g or interfering with the aCCO!11-
p1:i$.hrr.en'~ of fne othc;:, ,:>:cepte6 c:lIis for wh:ch the entities cxist."H 
I:: i~s cO:l[.;truc:io~ of SCC~~()2; 3~O.0 the CaEfornia Supreme: Court hus 
rc:c;nized t}~J~ ncec: to pro:r.c: the :public official,;:": but in doing so 
tnc cot:.r.: !!luy ha":.,re gr~::.:LCC b-:c~(~~r immunity than v;ns intC'~derl by 
th~ Icgf:=;ltltu.tG 0= t~~ is r.:c!;~:i.s·~cnt with pv..bUc saiety. 

Two recent C~liforD:a cnscs which illust.rate confIictine ap ... 
proac:hes to section 830.6 :::.re CubeU '1/, State tG and Dou.gJas v. Sta.te.: 7 

In Cabell~ notwiih~~andir.g ~:1(, S:z.tc's n~v:ng nad notice ~:nd oppo:· 
:unity to re~cc.y [: da~f~r01.:.:; conditic~. the supreme court granted 
t~e State bnffiunity_ 

iNhile CabeJ.l .... ,;~s res~(F;}g in a Sa..~ Francisco State ColIe~c c.orrr'_::
tory~ he recciv·~d sc:-ic:.!,<; i:lj'..!:'ies 'wl::en his ha:ld slipped through .'1 

glz.ss lav~tory coo~c h~ W~'.S o'?cni:1(,_ The glass v/as not of the sa~ety 
va:-ictYI but hac: bcc.:n 8.P:Y'~("·,-QC ~n 1S.57 \vhcn the original des~gn 10:-" 

s;~~e ~O~;l,~t~~~:s ~!: ~:.(':;:~:~~~.~~~ T~h:, do?r ;ece~tl1: had :b;er. ~c~ 
p_" .... eu \\h!1 ~_i ..... s~, .... ~ ,":.,_~~d.",: ,.'i 6~.c.$3 !.o.llowln6 a S~m1!2r m~snap ~n-
voh,"'lng ano:~1.E'~ s':."J.::-?e~~. 1:1 ~Qciition, ~ lo.vatory deor on tI:e S~r!)C 
Door a rr..onth C;1:-tCY ::'."::i(~ u. :(~-,~G:~0ry door Or! a::ot.her floor the pre v: ... 
ous year h;){t b~z:-:, l'Cp;.'~~{"'·~ :? I~cr contact with students' h2T.ds caused 
the doors to brca:~Y-( 

The t:::,i~.1 coot s:lstain"2r~ tr..c St~tc's motion for s:lmmary judg· 
ment_l'!l 0.':'1 icdcw tt!'2 i!l.~c~~mcdia:e court overtu!'n·~cI the sum:na:."y 
p:"ocecdin,'J t.!'; d J::clc :h ~ S~<:"~te }iable, declaring. '-"Vhile sectiO!1 8.10.6 

11 KC':n~edy ,~ Lyn::il, S~lmr: P·ro;Y:e1~-...s of a SOt"ereiGn V/iti'!.out Immunity. 
:~G s. C/IL. L_ r-:::::'.'_ 161. :;1 ·::~t:?). 

1:: Vnn A;~:-:yn(:, ::'("~.~ ':::r~7:.··:;,L?/-_'/,- .?ub!i.c Policy Prospc('t'Ut, 10 jJ,e.L.A.:" 
~:cv. ,:G:3, .. ;'72 ;1:;f)3~, 

1:; .) C\:,_ I .... w; R!.vrs~~}~; '2c:".-:~~:<x, P .. ~ro7ITs. Rr.C.OM:\::~'mATIOXS Po.; Sn;DIf.S 
.%0 OS':):}. 

,~ V:.!~ A>:':-"':-- . . ~.~.I::':-t:' ;--:-;<:- ~2, ;:;,t 472_ 
;;; Cr!".)c:l \-. '::".;::.-:-, '_rj A.C. J.7·~< '~'30 ?_2d 34. GO Cal. Rptr. 476 OS67). 
1<:' ;0 .. 
" ::;·z !~_C./~_ t_,:.. ("":) C~,~ .. !Z;o~.:_ 6:)4 (1967). 
l~ 137 !~ .. C, ~;~. : :'.'-78_ ,:.~; P.2d a': S(i-37, GO Cal. Rptr. at 478-79_ 
1['1 Gi -"'._,C_ :i. 7,-,_ .r~;::, :-:>.:::( .• ~.:. (j~ C:l'. Rp-tr. ~7G. 



of tl:e Gove~·nm0.nt COGe l:1~y b.:l~· ~ C:":'-_:';,-' of ~:(<-~~;: c~":.s .... .:: 0:':' ~ i's,:..:.lty 
'))a:1 0r d~s~"''''' ;. sh~)uld. ""'ot 1~:1" r .-.,.~. '.-~ .. " <,~ -"",- ·~·-·:"ll';.;:n·,- . ..,..,.--.'-.... ~ 
~ . ~ ~". ~ ~ : -~.:j ~ ~ _~', ,"" _:~ .:~ -f~~l ':" ~ ~:y ,~,~ ~.~_~.:-~~.-' ~~t : : __ '.~ ~i-:'~ . ~l. ," ~1~ ~':";i'~ 
.. C.li' •• ~CC Cl ~.!~ COOl In l~::; C .. ~g~41cl_ L..,.ll..~~",~ •• ~" ,;..~ ~.,,- ..... w'-~C: .,;;0, h'u~.ce 
of jts Qar:.g..::rolls Cl1f!!'"3.cterist!.c:::./):':\1 Cn·:J...;~r~: ·v:.:·.':.~c;::·¥:( .. .::~, hQWeV21\ 
was shoi:'t-~ive::i. lr~ rc:v~r5i.ng·, -~h(! Si.:);'...;C::,: .;:-(:.~~.-:.: Lc:d: "\Ve .a:..'~ 
lx:r~~a~cd,~-;.r-:a~ :~c,~,'~ i~ ~o l:.:~.~X;>.~. :~;llS ~.:0;lt~-< .. :.~-·_,~:, ;: L:C ;::'~12.cG~t r~-:.air.. ... 
tcn ...... 'c(; ()~ (, o..:.I.n:.,t.:ro .. b Cu~.'-.l.·~."._~ ~ . ; ._~ :,,;Lt~ CI~- de5:_~c. is 
to e.G it1dgcd as of tbe time it ~~V'::;',;:i ,::~,v;J~:::'~: Q:: :-ll))-:-OV\.~C::_')· Tl;'~~S, 
tl-.e St'l~(: \";~h 'vnovlTed -e oJ: .,., ..... 0 ",'~ 0" ,~-.,." .. ,.-\, tt' --'~'''''n '_#;y + ..... "~ d:"" 
;:~_.~" ~~~"·:-.~~l; ,~ ... ~ ... ~ ":: f:: ... ;J.: .... "~.~~. '~;.: _~J;lJ:~ .. ,:':~::_ /.~~~~-i~~:, ~~:~,.~~'~:: 
.;La lJ..!:') co~.'~_Lcn, ,,\- Q.lc.c ..... Lat-l ... ~ .. y ... 0_ ~." !J ..... -,'-"" ~ ~.<.:;_ .......... L .. '-' CO.J,Ci..l~_Ga 
c: l'mblic p:ro!Jcrty oec31.1s0 the de::)~gn lor -:"hc bu:ldir.g hz.d 1x.:en ap
p!'"ovcd years before plaintiff's z.ccidc!" ... t::-': JU.st~ce ?e:e~'sl with whGr~ 
Justh~0 Tobrlner concu:t!.-cd, w:ote ;,;. st.rcn.~ C:'S.SCJ.1t argt:ing :bat the 
'c,·,··i ..... '·· .... e . oa~ ;""'d'cated ·ts l'~t'~t t"~ ··"-;n~~" .--, ... ·-;')-o~,~·l1 ,-,) '~ah;l;ty ./.. .. e ?,U;.tLL.. .;:'"" .. .j. 1 1 h ~,~,' ~::-: ""~ ... ~~. ;J.~ "'--~ .~.~,~ ~. -'~-:. ~ .... ..., ... ~ .. 
SlffilJ.D,r to 1\ew York's and th;:<.t ;':-.:.02 .::::.tr..'~2 sr;Ci.:.(.. C~ Y .. 02lC hab!c ~:::i;.Cr 
notice because of its contir..ui..vtg ciuty '~o ~.a~~i.taL·. n'~c; pi.~cpcrty in a 
safe cC:lciiticn."" 

Legislative !n1cni 
Accompanying section 830.6 is a Law Rc\,!~-j(',::. COY.-;;-;.ission Com

ment. .A.s 0. generpJ ruie only the Legis!£. :iVJ C0~-;:~-:1~ttc.<: CCrrl.!i;"j":=nts 
are valid sources. for legislative intcn !:,::!-; ;;u--: ';..-~':(: S;.!.:;:~-~~: Cornr:J-.:t.:-c 
on !he Judiciary and the ~\ssernbly COTI-:rnit:B>.! ~:: V/:;;.ys aDe. Z\'ieli.r:s 
forlnally adopted the Law R~visicn Cc;:n~:21}ts ~s i~:C!i~:~ti:[.g legisb
tive intent.:!:;' The gennane corr.Ttl,::n: :jT')V~ci.cS :'!:';;"C t!:.c: ilr~r::lunity of 
section 830.0 is to be sirr:.ilar to tlie L-r.i::1unHv d,0Jc:.-:bL2.::l in the ~eW 
Yorl-::: cose

j 
V{eiss v. Foti'!.-:"'C .,J 

:.!u Cab~ll v. S!ate, 5:;) Cal. R,tr. 5-8·:·, ~97 (iU6G), v...-.:.c(,t::.;o:-I, C? A.C. 17-'S, ";'3J 
P.2d 3;, 60 C~l. Rptr. 476 (19:57). 

!:1 67 lLC. ~t 178-791 -t30 P.2d a! 3?, ~(j C:.l!. 7..::-,:. .. '. <:.:~ .:';j. 
:.!~ Becke:- v. Jchnstor., f/! A.C, IS7, .::::;; :;.o.2d .:~2. ::.;;:; C.;:;.~. :a);;~ .. ':2.3 (1567), 

ilh.:stl'a~e5 tbe extreme to which tr_c c.:-.:. ... ~"t \.(jl~ (:::-::-_"\/ -~>.~ ~~.:l..;: Co: Cct~-a thr;t 
the origir.al date of r:dopt.:.o:l pr()vic..~$ ~:c ~~'<::': •• ':-~;;''''''': t.; .. ::':'::~·(,:8:,,' '~.~~<.: ;:":":.:.~·;;::..,-,b:~nc::;s 
u: ~ present know::-.. d;,mGc!'c.us cortdLiv:! i:; :0 ~:~ ;;,~:~;..:':..:,~.:.. ':·~:J;;I ..... st ::::.::.:::::-£.r:::.en·~o 

County. a c::'os;:;-ncfo<::::dJ.nt, B~cl·:er ;;:,l~c~;.::u ~:;2tli;~c:..;. c.:_<~',,: :l'~{':' i~:J....::.:r{!: to 
r:."'.:i..i:nlain a (:ounty hit::fl'l.'ay in .::. s:::.[(~ {!.:j~-::di'":·:.:;-~. ':::~':::::;J :~:..c. ";.k_'.: ~:..~.~.:.~~ ::..;.(:.::~

dcn:s; tr.~ f:i.g~~w.:::y \\'..1S r.d.mitwd~y in ~~ .i.:..:;:".,;.:-,"~~":: ;.."()i".:ii.!:..:.;~; ::~~.:: ."=,'.:.v,: . .':-';:::.::':-:-~!: 

~;~r~~;feO~:i~~C ~f~~~~n~!~~~:·~~1}~v~~_,n~s.i7·.ji~:~;{; ~;~~~ ... ~;~~~--~~~i:i~~~~l~~·:;'-~~ 
~~i;Jc~cs:,r·~'~hfc~~!~:~cl~~~t~~;~i~na~~~:~ri~ ~~~;~Ds~~~'Y ~~:o P~~t~~:is~~ 't~,~.~~ l'~~;~;~~~'~:~ 
ness; of the- (;~i._~;. ...... .:.l d"~si[;'::.J r~\'c.:.leC: tr.-'-t';. \v::-.<.::.: ~l;~ ::~J:r.wc.y W[~ t';,;i:..t :-.o:c::;~ 
~mc.l. bi.!gg:c~ "~'~\'''::~(;G. !hc road ~±. z. l.iJ:1C w;;:o): i.:."::':G!'::';- the ;;.~v.::::::' .. t of sc:,.co:.s, 
shopping c.-:n-:.:.;:;,",s c;':"Hl h0:11CS t:-.::, __ ccg"::'::;'~~·; ti:.:'" il::rr.-.'!':";'i;;.."tc crcu. ':'!1.t;S, -:h.~ St;:;.~c 

w:ts al1o\\'.cd w igi1.cre !)ig"ni~icant c~':'!'.;.~icS li: '::C:i.6.~-::~(~;".::i- w::.id~ ~fi-2;::'~cC. th,,; 
:;9prop:l~tcncs£ of th.:: bghwtiy a2,:;;ign to ::""Lc:ct :.:i:-c r .. -.ocer::. needs of s:i:i(;ty. 
'I'!":l.C St"tc wo:;s ano .. ;,.~ed to igno:e a .s2r~C's o~ accicl~;;.~s. ~c!..::::),u::;.te tc. sp:)r!s.,:: it 
(.~ ·,hc existing: e:mg.crous conditio:'}. 

:.;.1 Cc:.:bdl v. State, 67 A.C. 174, 170, 430 ?~C: 2"~, :.n, 60 Cal. Apt!". 47:3, 
·::0":'9 (l!JC7). 

~-1. j.~. V .... x ALSTYNE, CAt..L"?Offi'o,.'L\ GOVE3~!'4Z;S'rf.:' ?,~:,;_. :"-':;\3::-_l'i'Y 120 (Cal. 
Com. E(]::..lc. 3;:l<, 1864). 

:!:, ln63 JOUii:N"AL m' nn: S:::NA'l'EJ rie6' Sess. 13£~;" l;J':;;:: JQ":':Rl\AL OF TIlE 

,,'\.:':;';':;;EM:CLY, Reg. S~S. 5439. . ' t 
:::11 ··Th.a immunity provided by Secti(JY'. &3.0.6 is 5~.:.::::"'~· to a~ unmu..-'uty 
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In Vleis.') t;. J!ote~~ p:a:1J.:~:f oJlc~cd that because the City of Buf· 
falo ncgFgcntly des;gn~(: trc::":c ="i{.£ilals~ :1e had sustained hljurics in 
an atltomo:,i~e ~olIis;op-. ·r.c.r'~x63r.g the negligence in tl:,Q de~ignl +.:10 
COUl't h{::c~ in favo:- ef the: cEy in defc:-Gnce to a long-established tra
dition o~ nO.:1.ir,Lc::icre;'l('(.' \1;.'i(1 :~'!C: "o:dinary performance of plnnnin.::r 
iunctior..s ::'::r th2 o::::?c:;::~ to v/nom .those f~.m-:::tior::s "Jere entrustC'd."~·:-< 
3ut .1:r.ore s:;;:1.if.:cr.nt~y, ~:;:lik a:so finci:ng that th0.re h~d been no 
ureviOHS 2ccic.c-nts or c;w.,~C'd cel~dition'S such as \vould have ;::.7,crf~cd 
~;-:c city to ,·t d2~CCtiVf' ("f'~::·~:;t:G~~, the: court OhSC:fvcd tl-::3t U[1Jt is 
p:-oper e1nC: !ICeCSS:ll~y to :lald ;TIunicipaIit::.es a:lci the State liable ior 
;,nj~ri('~ .':'!.risi;lg C1Jt of the dc:y-hy-d[ly operations of govem:ment~ for 
ir-stancc, ~:he ~2.rcen '.~~:-:_cty injury res:11ting from the negligent main
tenr::.nce of a higi:~\-vay !':'~: JuG.,se Fuld. in distinguishing an 
ecrrlic:: c.ecisieJl/11 ;:c~de it cIcrH th3t ~lthough the Stnte would be 
immune fo!' t:1e p:~r: Oi" dcsiDl function) it would be subject to a con
tinuing duty to ~·;:.ecp pubLc property safe: 

[It ~$~ t:~~ l·'.~l-c ~hi.-::, or:.cc ::uv:ng planned the inters~ction, the State 
\V<;';, U!H":'cr .a con!:in':h~.: ri'.lt:,:-' to review its plan in the Iif:h.t or its 
~ctu:":!J Dperation ;Jnd t~:~t -t;-.c pro~)f established 01 breach of 5'~lch .1 
(:t:.t.y. J:o,c P~!'::clJ~:a';Y, '.he C0tL:·t considered. as su:fricicnt to dcmon
sLra:'~ 2. ·.;io:,~tiot.: 0:: ~;1C S~r:.:(;·s con'!.inuing o~:.igat:on to m.ninta~n the 
:o::r:icty oJ t~!' }'i'.::l\v~~J"~·., cvid02!1Ce that physica: condition..c: h3d c::h,o.!1~ed 
8! t.:!w ':':ltC'rsc;-',lolt r,~d U· . .:1.t <l number of nccidents haC. occU!'"r~d after 
"'.hf! s~op s~'!;r~ h:.~o. ·Oi.'('~' ::c-mO'JcQ. In the case hcfore U:3, however the 
situr.t~o~ i:-: qLi:tc- (!:::';('rcnt: t:--'..cr(' is no s~,owing that t.."-'te continuing 
c"b:igr:.tion w]lic:l r':s~~.~rl or:. t:"!~ municip<llit-y was violated. There is 
:Itt p,ooi citiier 0: (;;-',":"I~.::::(~';: conditions or of accidents at the i:!1tcrsee
tlQr! 'which "'-'ou1Ci !l,"\':(' :i.,(!~t1i!·ed the city "",:0 modlfy the slgnjJI light 
"cJcor.:'l:-'..cc inte:rv::"l~. '";":: 

Th,-!s~ the opin~o:n of the Ket'l York court resolves a fundament~l 
confl~c:. .3y prC'~crvi:1,~ the po~icy of nonin:crferencc \vitn pt:blic 
planning. i: :ns~ .• i:'CS tD2;:' the c!~scretion of gO\'crnmenta! officir::2s may 
be free~j' c::c:'cj.SCQ. :3l~t the cas~ also stancs for- the complcmQn:~ry 
conc:t1sion tha: :7. state J'.l8.Y be liable lor negligence in ftc opcratio:1 
0: an a;)?.:ovccl plan .,_£tc:- t~w state hr.:s had adequate notice of an 
.... tnsafe ccnc.i:~icn.;:.:.! 

t~at h8f' '";)CC:1 :'::·~l::!~.('d o~· :;:":,:,~c~::l (;~c:'s!on to PUPJtlC entit~cs in X(W York~ 
S~C ~//c;.<"'.':' v. :'·()1-·~:. i Y.Y.~(: 5-;:). :~G ".'\,Y.S.~d ·~lJg. 1fJ7 )l.E.2d 63. (lG60)." 
C."'.L. G0i.··T Co,;;·; ~' :~:-;,).'3 L·i";:~· :0'cv;$j<m Comm'n Comment. 

:.::, 7 ?':.Y.':c". ;"1';:'('-. : '-:'"i X 7:.:'c: (n, ~{lO N.Y.S.:2d 40"0 (1~5)). 

=:s U . .o:~ ~.:/, lG:' S"::~.:.::(: :'.f.. G5, :!C,) X.Y.S,2d zt 11I. 
:::~ Ir~. ~:t :::'~'. ~l':7 :'\.=·::.Z~: ;:~ GS-G3 t 200 ~.Y.S.2e .at 413. 
,';'1 .l':~~sl:-:::'~-"::i v. S-~;;~(' 0; :';~~\': Yc'rk, 3;)3 N.Y, {lSI, 103 X.E.2d .56 (951). 
". ? X.Y.~-~d. .1, .~~7 -Gr:. :C7 X.:::::.2C :.1t 57, 200 );.Y.S.2d at 415. 
z:: 5e~~ Co,!r~· ;)j .(·'.t:":"G;.~, If1;j;r Term, 1(1 EC!'"F.'\LO L. R~v. j18, 209-1Q (HJ60) 

'.vhcn:: it \'l~S ::.:'.1(:, ··::"l~c:·:$ ~:~C'r'2 ~!1y r:t:cstion ~hat ~!Jc Stutc is li~blc [or ~hc 
nc;::"L!;r.-:r.cQ 0':: :~.;; crr:::·>yc('<:. 0:1 J.;~,~ pt::-c:y ('l),:;!f:1t~c:'l.allcvc:. , .. A municipal
i~y owes ~;le ::n::~J..:c ~'. (~:.lt., .. ::~' :.:(~_'~~::~.~!" its .~t.r-::'-::'ts in a J'C'a.so:iJ.llbly safe cor.G.Wo~ 
~or :l"2!vcl. :ncl:.:.dr:(:-:-,: L~j:-: c: .. ;~ ... is '-~1~' suborcii:".ate ~'..lty to plan intersections 
a~d [,':' _:~'~>. __ :'.(' ;'J ;::'.1:'" .... :;; '.:::> ..... ,; •. "".'.' ~~ ,:r.r! ,vhen h :~ S:1cwn to be -l1n~all:' ~h(' 
r::1'..:;:jt:~,·· ~~y _'..-:, .-,,,.:.!('. _\:~(: 8:-:C ·:-5 Co!rx_:;;r~L L.Q. 3Go (l9G!». 



dongcr; and. the S~atc failed :0 COl'feet ~~:;::! CG~:":~!'.'.:.·' ?c:;-,-:.ic't~l:l:cly, 
the n~ajority disregarded the \Veiss dec::::>io~~ ~y l.~~": .. :--,-,: :;::~: :,~~::T~~!1it:T 
uncler section 330.6 aitucncs ·,.vith r~s:!Qct ·~o '·o~·'::L~~ .. ,·/ :'.-:':~~'jr..e main
tcn:.nce of pubUc property,"~" wher.:::as, t~l<3 'S.::.!V! ·~c::-.,: C~"'·,it~ l:.nc. pre
scribed liability for dangerous condl·~'::o:,.s ~r.. ·'c.':::..y-r..,y-0.:;y l!1a:rLten
:.ncc.":;~ 

Given tbe: app~r~nt legislativ8 intc<:t to J.c·,::,.})t. til.:! TCaSO!ling o~ 
~rcL~~s P. POUt. which is still follo\ved in l',rew YOl,~/,,; it is iJ.T~eresting 
th::t t1:c rr.[;jority in CabeH did nut mer:tion W~i.s;) bnt ir.stc:i.1d roBed 
upon the views of Professor Va."'> Alstyne: 

Tb~: l'c;)son::l;;;'le:nc~s cf adoption or approv::.::.~ o~ ':he d,;,Sign, pIar:.., Cl' 
::;t<!ndo.l':C:::; is ~l('a:s:ul'<!:d <lS of the t~m!;: ·.:.1e "t:o:.-''.~~:-J or &:Jproval 
(}ccu~Tcc2. A p;an or des~,g:n no\v jt:.d~~d. to 1~~~\'~ L.. . .:.:::l rca::iGr.obk 
\ ... ·h'·n :::dopted is net Zlctionabi~ evc~ ti10L':.~;:; i-.:.::; (.(::.;;:c~ lVC nuiure 
i£ c{\I~~jclL'r(!d wholly unre~sonablc Undtl' pl·-.:~~nt c:rcu::TIsi<.:.:lc,:;::.i zUld 
--.:ono.::ions.·':7 

Wl:;]c the Professor's opinion is or courS0 c;:,;:lo{, .,~ gr~~: rospect, it 
must be observed that his views \\"er~ :lcl:.1-: . ...:t' ."::llr'?Cfi;CC ":Jy judicial 
81lthority nor rerlective of the lcgis!~tiv,J in~e!1t iOL..na in the com
ment to section 830.6." 

:;a C::;.bdl v. S!at~. 67 A.C. 174, 178.-70, 430 P.~.i 2,.:, 31, GO CQl. Rptr. 47o, 
479 (l9J7) , 

~, .• ld. 0::; 17S, ~30 P.2d at 37, 6G Cal. I\.pL' .. :.:~ 4:J . 
.:;~, 7 N.Y.2d at 585, 167 N.E.2d at 65-63, :!'u'J X.Y.S.2d ;-,,, -::? 
:,'; b. cl .. ri;i.:::.:.:tion of Vlel.'is. su~CqU"':i'1t Kcv.r Y;;x:-:·~ (:~.::;u :r.":':'V~ reite1.'o:..t~,.'d 

tl'JC same principle:::: of ·uabHity. II: -VY:::"da v. ~~ai.c) .;~ i ... ~;.-;C'~ 2':' 385, 255 
X.Y,S.2d 1007 (Ct. C1. 10.64), the c01,;.rt l·.:;:~i:i::-:...>cJ L~.,:o ~::::.::':~i~y 2)Css!b~e fo:.' 
m~int('nar..c.c- v1' G!)Cratio11, after holding ..... hat t::.::: .3:.~~c; w.:.~:; '.0'~ Ibb!c b.::lca'lA,.;:)e 
oi pl~intiif's ccnt~'ltutory nu:glib"~nce. T~~c: ,::ot,;.r·~ :~~,!~., ·S~·.:.s i.:: not io say 
that ... the State does n.:.t h<.lve :..he CCH11.i:lu!:".':; ('::;~:::t',jo~1 t;) rE:;3t;.;.dy. ~o rc~ 
dc~ign, to co;,tl;].ually search for bett;:r .~: .. :;\.i ti,.:;':' r.:::.;·i-.;.\~>:':"~'~ i~r.d. to r~u.]·:e t:'o.:;~ 
.. lrcady ccm:::tl'ucted better and satci:'" Wl::0!'-: :~_..:-~:..;..a.." /.,J" ~-:'L ;:;85, 2;';·(; N.Y.S,2d. 
at 1(;1 L In Natina v. \Vestchcstcr COU~l',·y :?::tdo;. Co~):r.:':l> ,~n ::'-L5C. 2rl 513, 
~(j3 ::i,Y.S.2d 414 (Sup. Ct. 1066), the cont.;:nt:('.~ th~~ -:..te ;:,UiiC ;1"::, .:l duty to 
keep its. 'property safe was suppo:'tcd \""·~1C,L;. fh.~ C01!l'<: b"t.-2kd. ;: C.;:.;.;;;1, w:th no 
p::-ior accidents nor .any ci:1an~c b cOr'.ditic~'!.s. as ":::1 c.:' .. ~r:·~~t to s~t ~2yo~d the 
purview of 1faisj:." If!. . .at 575~ Z6Z X.Y.S.:!d <.Lt 4:'6. 'I'hi::,. ::...:::i~ of r~otice ::;ii.·.,u;.
uen w:::.s distinguishf:·Ll from the E<J.bi~ity :.tt~:d".:~r.a: tC- ev;::.:yc.!:~y of..'::·l'd.t~on of 
~ov12'rnrncnt fc::.cUitics. ·Whc;.·c the state !~lI~!!:.:d 3b cOY'~;,:"""t1..'.!r!;; d~:y ~o l:e;:::p 
property safe, by testing peTiodica:Gy to ;'r..sL:r~ tj~~t :t W::lS ::'_.:~:, ':;'l~d 8.1: ws'::' 
wo:;:kir.J, ?!:GP~l'ly, it wa::i within t~j'Z: .:::co,~ C~· -,;~e imL-.t:.:l~~Y i_: ·~:i.;('.i$.s v. Po:.::. 
Squ<!c;ito v. Statc, 3·1 Misc. 2d 15e, 229 X.Y.S.2G. .5~(j (C1. C~. :']'::;2). 

;;~ C;;:.!)tdl v. Stat(:, 67 A.C. 174, 177. 43C P.:.?d S-1, ZJ, to C.:~. :";:::;;~r_ ·~76, ·~'78 
(1067), qlwting A, VAN AI$lYNE, CALI~'OI:.:.-":U Gc.vu~);:...:::.:...;x:;:.~,.:. r£':::G!' Lr~"3Ir..lTY 

556 (Co •. Cont. Educ. Bar, 1~54). 
a.~ Acccp!i:r.:g: the rcasonin,g: of Vld.:;s v. Fo::e, it i::; ;:;:..':'L l;;:..;::~:·bk t:-. .:::.t t:1C 

court mislntreprctcd PJ.'Ofessor Van Alstyne':j s~::.tc:1'"Ll3:r:. :": .. .:::iJ.;-..~;i:':it.:;:nt wi-;;h 
~treiss th3.t if the pt:.blic t!ntity h~d no r.ctjc~ of :'hc (L:l> . .:~·('v:; e':"'::J;:):'Ucr.., ti:;; 
rea.sonab:cn('ss vf the condition Vloule. be jud..i.~.:i ~~s 02 '~'.:(! ~>.:;:: c:: <:::C:cpt:on, 
even thou~h the dangcrGl':s collditiu:>l \-l[iS wh,;:ly l!nr02':':'~v::':':~:":' :;. ... de~' prcs~r.t 
condition::.. It.is interesting to not~ that l":>;w~c:'iSo .. V~~: ~':..i.<::'I:'(~J u::;: t:h.c :"'0-
sc:::.rch consultllnt for tho:: Law R~vision CO-:"::1.:-"'lls::;ic.t'., (::~~w:·.;;~·~ ;;t)pli0d U1":
reasoning of Weiss in a discussion oi ljJ-:':::':hy for i,J~i.!;.rc- ":..:. ~~C:v.£J'~ l),J!:!,C~ 
:rcg<!lations or prcc~utiDns. In this a:ca 0: nonica:';::.r;.~c ;:c ;:;~).~d, "!n t!lC 
~bscnce of known phl'sically dangerou:s Of' c!f::-cctivc- ?ropc;·~.): c'::'~1.dit.i.uns
with respect tu which negligent failur(~s w :-e::-!1..::dy or W&,!'Jl j:.:::v.;: ~0=.g D.:!en 
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Weiss, as contenc.cc by Appellant in Douglas, is 
an official gloss ll'COn t~c intent!ons of the draftsmen of the nc'\v rode 
provision .. ,. T:i'..:~. the :::imUarlty between ".Vei8~ v. 20tc c.nd 
Got:er~,mc"n.t Code Scc-:ion S~(l.,S derives from their comrno~. cc:n~m.l 
concern with a:1 ~nstjtution:-.l problem, namely, th!: demrtrcc.t~on line 
bctwcr-n t>.c t'JXCCl'::v~ and jud!ci~l spherc.c:: in rela-;;ion ~o pro:es.<;ional 
deci::;io:1 m~ldn~ by (>ng-l:1CC~S':~~ 

The Weiss rule enccavors to guurmitce. an unfettered envTronment· 
in w}ich expe~ts CC';:':'1 p:8.n :;.nci dcsign public property, by allowing 
c"'-."Perts the freedom J .. o CO!'ltr!vc schemes for future construction 
and improve::nents o~ state propc::.ty; simultaneously, it attempts to 
promote public safety by imposing a continuing duty to inspect and 
remedy dangerous conditio:1s of st.:.'.tc p:-operty. Accordingly, it is 
submitted t:~at the C~.lifornia Su,rc:r.c Court sho,!ld have applied the 
princ:ples of t~c Vleip::; cnsc to G,:c 18.C:S in Cabell in its determinntion 
of tD.~ immunity \).i~_G.Cl' 8.)D~6. i"J2:owing a determination of the neg
;!.!2;C~cc i~slle wOGla 1~8.V0 been iTIore consistent with the expressed 
i~:·:;~:-;t:on :'n tile co~rr..~:i.~. ?!"ese:J.~Jy, Cclifornia furnishes the designer 
of puo:.:c p!"opc:-ty i:;3~~:"; ;:;n uniettered environment, but what of the 
complcmcnta~y c'uty b?::ovice sde public property? 

In Douglas v. St:lte'O the pluintiff brought an action against the 
State for injlITies suffered by him in a collision occurring upon a 
public freeway. The basis oc plaintiff's claim was that the State, by 
its negligent design of ~.::c l1ighway, had created a hazardous condi .. 
tion. The C0-:.11"t of f!.pP2al for the fourth district, in· an opinion by 
Associa~e Justice Whel~''!, c2vcloped an approach to s~tion 830.6 that 
is similar :0 ~he view expressed in Weiss. The State would be ex
cused from liability fer the reasonable adoption of a plan or design, 
but it would cncoun:er b:biiity for a breach of the continuing duty 
to maintain .and ol}(,~rate puh:!.c property i:t a safe condition. 

According to Douglas a dangC'rol~s condition resultin~ from an 
executed design \\:ou:c;. be g:~ol!nc.:s for liability, provided that the
State had adequate ~o'~icc of the co~cliticn:H Tile court distingulshed 
two classes of liability, one b~sed upon the design and a.'1othcr based 
upon the placing- of the d~s:gn into operation." Liability of the latter 
category is preriicatcd UpO:1 a continuing duty to operate the design 
in a safe mann er. 

As vie\1i.~ed by Jus~ice i){hdan. section 835 of the Government 
Code provides tloe lin,::" ~:1C: cor:d!tions of liability for dangerous and 

acUonablc u::-::lcr i.be ?i.:::-::C :"iability Act-it ,,,"ould seem that ~hc Nc\v York 
court's rC'~so::l:~:; tii.1 V .. .::~.~ 1:. :otc} r-o!".:;·jt·J.t~s a persuasive basis for re;ect
ir..~ liabEity f0~' ;::-:.;'::""!. :::1,-:':<'0::1," C.\L, L.n .... R:';';ltsws Co;Vl:\'%!X, .supra no~c 13, 
nt 4~~ ... 43, !!TIp!i(!(~)y t:""".::~c. ?:.-o':c:::,:c;· V:::n Als~ync would condone linbility for 
such nonfc::;,s:.:nc~ \~:~C'~ 'i> .. ~ ~:~-:':~y ;"::;ci :.I';nowlca.gc of the d.an.gcr. If r.otkc 
here would co;:;lcr E'l~i:ity. '''/l~: giculd :t not have the s;,mc effect for 
cangerous p::blic p:'"op~:::-'·::.·? 

:H, Appd:':":"~1 ~·s C:::.'sj.~g E.rld a.~ 4-3. Douglas v. State, 252 A.CA. 4j7, CO 
Cal. Rpt:-. 69·; (! DC,) . 

-to 252 /i,e.A. 477, CO Cal. Rptr. 694 (1!)G7L 
H Id. ~t 48:t. 60 CD:. :-:ptr. ~t tin. 
UM I 



NO'!'ES OX 

~~~c~!i1y:e p~~1~~ yro;De~~,...,:··{).:, ,~l:~~::i~'f: ~;:~::e~·.,." ~3~",~::~:3':~y,~~~~b;~:~~ 
c .. L.t..: ....... r.r..:b .. lb .. -:r:~ O~ V·hO~lb~"'_ ,.~~, 01 ~."',,. ~,~!,:.. e .... · ... 1.1. ~_.,..;; ... .) ~l..: ..... 
<lcit,;.~l or COD:it1.·uCtivc T!O:~C0 of -~~-2 (~:.~l1Z2:" i..::;,;.del.~ s2ctio:-_ B35.2Y· 
v c ·- "'>~~nr- a cou ..... h"-" {"'qnc. sUl,.-.;)!'·l'~i~- (:\,ic."·'·'-"8 0": Ct ·~·~""'SO...,~·~i.", 
,~ ~;'. -::"'I.;~., . /~,... :;:,~'" -~'.~;:,... . .,; :; .. "~:.~.~:~""~.,, .... ; ... __ "".r;.\~ .. ~.(;~./~"" ..... ~~:-:.~.~~ 
l.lns~s lor "p:?roJ\ ;.n."" ~h'~ o .. l6-~~ ...... l ........ .;~~,."' ;:-,.·..:'- .... ~v.~ vv·,'.V \-. ,,~._o. .~.I1 .... • ,~(~...: 

immunity for the Sta:c w\c:'c lia';,):L<~y .~s ~:i::~ecii~;:..·:.;;':~ '-.:.pG:.1 -.:: ~1;~g:i~;~::t 
or v.r:ong{ul .;:;ct .. l~. Ljkcvd~e. tl:c S-:;':"~.2 ~.vo:~J(~~ ~.id. '0-2 ::s.~:..;: -..;.r:.(,;2~~ 
C35(b) for notice i:1 c!"'catin,~ the p·iC.::-l, ~iTIC~: r:,";~·-2 ~:'~C-~Y~:.,):-'l l?:"~:2e'~-cd 
by !:ir.;.;:t~on 830.6, would r..c.-t pr-ovi:ic- ,::::,c;'1.~.s.l 0:" CiJ::.1':;"[;:"i':C'iiv..:.: no:icc,-;" 
Thl~Sr 1:he S'~atc could not bL! liable Ier t;-:.~ l·[:aso:-:;J.~)lc aa.optior. done. 
J:l::;i..i;::c: Whelan stated in surr.n'larYl the \\r21l-l'ec.sGn.zci rU!.:J: 

V·'l-(, .. c "n :niti.:..l c~<;c c~ ('~.;:ern--t;o- "nc"- 5 .... 1 '- ..... 3·~C: .... 1 .... d. b·'c .... 
C'~~~bEsh~~,· ~~~bscq~~nt :":.1t;iEtY~.J ~r:~d"!~~ :;;~tio~"~;r;' ::;~:!~:~ ;c:-;; u;c; 
coru;tn:.c~iv(! notice .:..IS dc-f~n~cl by ~ecti-cn ~3:;.5.2{t) by :;~·;:-,o[ t;~,:,r~ t~";.c 
J.cr:;c.r'..s!rt.l:cc. :r • .nz~rd h<ld bccr-~ rr.ade rr'.d:1i£CSi; ':0:· ;;" :m::nCiC:~1t p;:>~·':vd. 
v! time tu c~~.rg:e ddc:1d:mt vlith n::.Uc(:, O!' U[):;:-..-:. prG').i' .J-r ~C~Ui<l 
r.:o-.::cc 0: ;:;UC~\ C:cmol:stratcd hazard u;;.ac.r ~t;::';iiv:.~~0:;, (Eo) of s-ect:Ol'l 
235.2, Gov('rr.mc::1t Code.';"; 
DC1l[j!as presents a SOl~::1d co!)str;.~(:~!v:l 0: $·~c't:or. 33J.c that is 

consistent with the i;)olicy of p=ctcctin~ th~ S:;ute ::o:n li£.bUity "<Nhere 
t:1e (l0fcct a:t:5'es from £. m0re error of jl;C;Zrc.-l"':.:1t E~-d. ,vh.:::-e the plE'TI. 
b not patently defective ~s a m.attcr of 1£.\v. :~'urthcr, in its practical 
l'CSUlt, Dc.uglas serves .:s an ex~mpl..: of ~ CSS0 :n which tl1C Stat~ 
\\'''5 '""ot li"'b\~! rrhc cou--of. +'ound t;~ ....... r:~.--.··..,..,t~+~~ ';af-':)c. to , ... .,..ov·.,. t~l ... t 
i.:~; f~~:c~w~"'y ~ d~Sig; W2.S ~d~;~'lon~trabl; ~~;;~~~e~;~u~ i~;. :ts :;~r«tio;'}~ 
Fb.intiii proved no :facts to sllppor: act-ual O~ CO::ls.truc·~ive r.oticc, 
He was left with only the allegc.tion of U1~ inI-:..el·en:;; deiectJf:r io:-

.;;. 252 A.C,A, at 4Z7~S8, 60 Cal. R,tr. :;t 7~Cwfil. 
H CAL. Gov',:" COPE § 835.2 providc-:::: 
.. (a) A pubEc cn~i .... y h~d actu<Jl t';ct-icc of ~i d;:J.l;:;::;:l":::'-L~:j ;':O~-.ci:i;cn w::.';.~:m 

~.hc meaning 0: s-:.:t.division (b) of Scc~io::l G33 J.~ it L:;.;c a.:::.1.:.:.; :"r~owlcdg.;: of 
tile existence 0:' '~l",;c condition 8nd kr,~w 0-1' .-:>.~O~!!.:!. h~vc ;·~:!O\-/~1 0l :.t.::: G<::!l
gC-l'ou:; char:'i;:;:;::)''' 

"(b) }':.. p-..;blic c!"."t.ity had const:'· .. H:!.~V02 r.oticc ..:.: 0. d:?,f::..:;a.:.".;:s cO!:6i1:i.:).,,: 
w~:.hin tIl.:: ~l".';:J.ning 0::: subdivision (~) (;~ S(:ctilm 83.3 .:::~~ty if t.Ilt! pl::.:int~f: 
.cst::.blishcs tn~t tli.'c c;:md':tioZl. had ~xi5-tcd f;:.::r s'".ich r; p.:~·loc. 0: '~i:-:le ar.d VIZ:::> 
oI ;:;:..;.d·~ an obviou::i natm'~ -=.h!1t the p'..lolic C';,;;:ity. :r~ t:~e .;;,:,,::!·ci~<; of due care, 
::ilo~:lci luve discovcr.::d the condition ;:;.r.;c i:;:; c..::~~~:·CL:.S cl:::ract<;r. On i,.he 
iss.uc of due care, .:ldm!ssibl~ cvidez:cc indudes. but i.::: ~',ot h:p.-:.:icc:. i:0 c,:idcncc 
as to; 

·'(1) 1Vhethc:: tl:c cxistc:!cc of the cO:lditio~l .-:o:!:c. :t.s d.1~.g(,:l·C-1.,.;.~ ch.ar:.c~cr 
would have b~C:'n di$coV{:l'~ci by ~r. ir"sp..:u;'0n ;:::y ...... ~;:.:;(~ 'tt:a! wr:.s reasonably 
adcG.u:l~c (consid>2ring lhe practicability z. .... c cos: o~ ~;:~!J(;C:.iC!1 wcigh.::d ;:.tgr..inst 
:he Jikc:ihood t'.nd magnitude oi ih<: ;;:.~€:ntb! dai1:;~r tc '.'!::ich ::::a~:l.U::e to 
j!iSpc~t would give i'i::;e) to L"1~orr.1 :i-:.c p;"l:)hc e.r .. ~~::-'y ,\;·Jl:'i>2t.:"1-2Z t: .... .;.! propc!"ty 
'-va..:. snfc for :~1C us.:! or us~s for whic:; t:~;;: p1.!uli.:::: (::"~'.:'~:/ u::;.::.:i e;:.- :ni;.~nded 
oth.:::rs !o u,je t.~(! public properT.;Y ar.d ror us.:~ '..!!&t t;:;; rii..t~~e cr-~':;iry actually 
knew mher:> w8l"c ffi8:1dng of the IJublic r.;:..·::..~)~rty c;.r :::.:;j:.c.:::~"':.: p.rcp • .'!rty . 

• , (:2) \Vhc'Jter the publ:c enLty rr..::..i~'i.'liilcd ~r:d (i~(!~-;,;;.t-2-:l ~;->,lch an inspe.;::-
tior. ::;yst-:2tr. w:t'h. due ca:'c and did :::0-:' c;scovcr the cOf.ditiJn." 

,.:. 252 A,C,J>~ at 488, flu Cal. l";)'~r. <=.t '70:1. . 
. ~~ rd, 
'~7 reI. Cit ·~S3-39. 60 Cal. Rptr. at 70;:. 
"j 252 A.C.A. at 4DO, 60 Cal. RIOt, .. ct 700 . 
... :1 J'ustica Whelan distingu;s! .... cd ··~.~.:,.(!rer.t haz<;.rc:." from "c.2:-:;.o~.strable 

haZ3rd.." !h;:;: ivtmer being a i'poss:'jlc i:J.:1OltC but u..."1.dis;:.:overcd r.aza:d in :o.n 
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which scc:ion S3a.6 pro"iced im!nunity in view of the prior reason
a:,le approvaL 

Justice Vvhclan's approoch in Douglas is not unlike Cabell's argu
ment t~~t the State, nftc::- approving a plan of design hnci. ::. duty to 
umaintain" public property- in a safe condition.r;~ One differc~ce which 
may be signiI.!.ca..r:t is th~t tne DOEglas view is not susce:pti":::e to, the 
semantic arg1.nnc:1~ made by the State in i~s answ'er to Ca1JcU's pctiw 

lion for a rehcnrir!g in the sU::?fcmc court.a! There. th0 St~_~c orgucd 
that its duty to '{maino;:ain" !Ji.I~)Jic property was fullfilled 7)y p!'e~e!"v
ing the prop~r)~y i1'.. cor.fo:::-:nity \vith the original pJnn or desi~n.:;2 
I£ that c.esi~ \':.4~_S sr.o\vn to be d~_n~crous in its operation, the Stnte 
!:light nev·t';.~~l.~:-~.css ·(:-:l~.in~2.~n'~ it acco:-cing to the approved specifi
cations. Tiis :::.ttcr r:.~,:;!"u:ncnt clc~rly suoverts the spiri! p,f Weiss. 
\Vhi1e it y;o:.1.:c, o:-:,:y 'os CO!ljcctli!"'e w:"ethcr the supreme .court gave 
credence to: -:":-:'0 S",:.,:·~c~s·a:g·x·:1~:J.~r~: is clear thD.t the court dis!'egarded 
the p=:nci:?~c in ~7c~s,~ ?C':.t::':-:~,:l,<; to a continuing duty to keep prop
erty :n nn ope':"a"j:r~, S;"ltc cor£:'::.c:":. 

The DO?Jg1a:: r::?:!":"o$..::~ .. , St:':~~)0!"tecl by authority in ot);ler jurisdic ... 
tions,~3 ,""ou:d. ~2"~a~::~:;' no nc',~: ~:t,";).Jity lor governmental agencies in 
California; it \vo:rld cor::~s."o;:," :0 t"e apparent intent of the legisla
ture. SJ.:cn ~n c:.i).?ro~C~} ¥.vot.::C: pro ..... ~ce l~abnity for a breach of a con .. 

approved dcsi~:J n:::ld f;,'C hUe!' !:clng: "3. hazard that has been demonstrated 
in the use of an i'Il?rcYc:r'.er.t (!):ecut-e<! 3.c(Ol'ding to the approved d-CSign.H 
252 A.C.A. at (85, 63 Cnl. :!:.>t1'. at ()~9. . 

. ~Il 67 A.C. ~t 178-7;), {;:to ?2C r,t 37, 60 Cal. Rptr. at 479~ 
:il State's Ans\',;~r !o :?cE::on for Rehearing at 1 .. Z, Cabell v. State, 67 

A.C. 174, ~to ?2d 34, SO Czl. ?.ptr. ~7G (1967) . 
.;~ Id. 
t.:: ~ierce v. Uni~,E:.c. Str,tcs, :42 F. Sup!"'. 721~ 731 (S.D. Tenn. 1955), "Once 

the dccisio:1 ,l,;~:-::$ C"1o..c:~ :0 const!'uct :=;ub~ts.tio~ nnd bring in power, all of 
l.l-].e discretion r;x:;.;.i,,:c': : ... <'..~ a::roar:,y bo('n cxc.-fcised . . .. [IJt bcc.ame the 
duty 0: tht' bQverr..::.:.ro~t :::::d. it" <'I~<:::t5 and e:i'lployccs to exercise due C:lrc in 
cclrrying oct ~!'";.(! p!·!)~r(im decidc~ upon." In Perrotti v. Bennett, ~4 Conn. 
533, 511, len A. Z:'J, :'0:; C!;ZO), \ ... "ber-c plaintiff alleged the negligent con
-;:;trucUon !\n1 n].L':.i:·~"t:r:.:)~.lCo:'. of n h~g.1-:.'."3Y, it was said: '''The court should not 
il!t€rnpt to C'"c::1.tro~ t~:c 6-:::e~5~O;1: of the municipal authorities in thejr choke 
of a plan .oi ,ub::c in:::'':'·C\·C'~':lClj~" It :;::hould not penaIize an error of Judgment 
, ... But if, ;::;bo'..l.:d 1~'Jlc:. '.21C j~t:nkipulH:.~ liable ior the -continued operation 
and maintenar:cc ('l~ ~.'.:e improvement under the defective pinn after it had 
reasonab!c no~icc of the ccfcct and of the: imminc:J.ce of the jnjury." In 
Johnst.on v. Zas! I\·:olh!ti~ ~05 HI. 4-60, 455, 91 N.E.2d 401, 404 (1950), it 'I,,"::ts 
said: '~A mutl.ici;oal co!'"po:·at:o;1 a.::::s jud~dally or exercises riiscrcUon when 
it selects and m:o;::ts no pl::n i!""~ ~hc m~king of j)ubHc im.provC':nents~ but ~S. 
soon as it oC'~ins to cr.::-:-;}' out ~h .. :1~ i'I;:n it acts ministerially and is bound to 
!;(!oe that the wor~{' is: cic!~12 h a rQi.';·;o::.:!.:b~y safe. and skillful mannel'".~· Further 
su;')port is foun.d i~ Pn'J.l v. Y'l~'ic~YI ~.2.3 Minn. ·264, :=':74, 3j N.W.2d 427, 433 
(l"Y..:8), wh~rc J~hr. <:cur.: f aid C:;,,':.. t':1e ?copt:on of the or~~in.al plil!'1 wos 
~!":·u?~n~ frc::l. lin.~ility. b::~ ~;1~: ~.:·~.~r !hc p~la~ had bce.n. executed the ~it.v 
!1~~ ':.'J ... :c('p ':.f1C l~p:'Ovcr.:'.'n~ :~ :. ;-'.":'<,!SC~;?blY safe condltlOf!.. Recently, ~hc 
Su;:rcmc C~:.:r: o,~ V,·:~C"cr.:!<T!. 3:;. !::'"lc::<::::.n0:1 v. City o! ~ih·.·au!\.ce. 25 \V!:=;. 2d 
;:.;.r:<-, -. lr:.l ""S..~:-\'.:~r:"'. :.~\ is·} t~ n.5 (: ~:1i), s.tated: "La-,\·:·,,;Uy .nu~ho!'i?ed pro
;:;·<.:ming o[ sj~:~~t..~ :::,:~.~~~ by a c:~: .... ~i10t:.rd not give r;:o:c to tort Hai.::dlit.:'lo' by n 
j'..::r:,' secor.a ~.~L:(!"':;::-:.::: ~";o: ::C':.1r-::m.~":):enC'-':. nnd safety of Ule pl.:1.n, , .• [F]ailurc
t'J m~:!"'.td:"l .:::. ~r~,.;j,: ~<~:::1 ::;;~s [!j •• ~(! !':~~ to a cause of action against a municl
P'~'l~~·.r .~' 
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tinuins: duty to ope:.rate in :l safe condition, \v:C(:~:1.er the d.::fec:ivc con
dition ,:jriscs from the d:lily usc of govi;.rT''':-''1\~mt property Ol~ from a 
structural defect ot the property. 

Conclusion 

While the Law Revision Comm:s.si')ll w~s conducting the study 
on sovereign i..'1.'lmunity it received r,aa::y· letters from distriCt attor ... 
n"y~ and other conc"rned p::.rties throughout the State. Although 
various pnrties were opposed to state !i;:bility lor diverse reasons, the 
minutes of the Ccmn\ission~s l!H.!eti:lgs as we~l i'.:S t.1-:Lc communications 
irom interested parties clearly disclose th"t t~l~y assumed and ac
cepted imposition of some liability fo~ the C:esig.cd and approved 
construction and improvements." A f~w parties expressed particu
lar apprehension of liability arising from an unexpected event (e.g., 
an extraordinary flood)." .lI.s to such fears an app~oach to section 
830.6 consistent with We;s~ would pro:ect .he integrity of the reason
able design deCiSion, while the traditional process whereby the jury 
weighs the relative risks and burde:1s ;:0 a negligence case would 
eliminate liahili ty for the unf()rcsee~ble event. 

One purpose of the sp~ifie inn:nu::i:ies in t:le California Tort 
Claims Act was to eliminate un~cunclcd litigt!tion and the expense 
which would accrue from specula::n litigation if t.':le terms of im
munity were generally stated." 'fe" it wculd be unreasonable in 
view of the comment to 830.6 to expc~t t=t ,he clai = of all litigants 

[H Letter from Cali!oreiz. D,,-::p:';.;l'\:':'l..:!" .. t Q;:" ~~r..a.'"'l.;::e to Cll.liiornia LE..w ite .... 
vision Commissioll, June 7, 1!)o2~ r..ttt;.c~H;d -~c }i..:.n:.cr~"!.d::.ln'l it1 .of the C;.liiornia; 
Law Revision Commis::;iGn, 19C2 (u~~;;.blisl:cd. rna.'l'lor--£!cl1.:.nl j;}, ~e o:Lil.ce of 
the COllifGrnia Law Revision Comm.J.s-.J:on. ;Schoo: or L&.W, S .. ::...."lforcl UrJv.::r
city): "Some state pru:perty il:i ,:j,cq,uircc:., in;:;l".ov~ci and m;:.i:=:..ta~.;!d 10;'0 l.lS-= by 

.. members c! lhe public who nre ~xpres::;ly or ~;:n:p-ii~d1y ir..vit~d to -..;.se i=o~:--=:ic~:;;,r 
are:ns ot such .state property for ::;'l)\;:c:'ii~d. purr,.ooe,i.. .•. hig.~\Vay.s, colle~cs, 
hospitals, parks, sbtc office buikEn.::;s. 'r~1e Swte, in com:r:co:n wit.~ oti".a:" 
property owners, should opel'ate anc rr..~ln t:::..i:l ;i.\lch prcp~~·ty so as to provic.e 
reasonably safe pl;;:wcs for pl'Dp;:r mo:.-:: ",oy tllO$.C who at.! invited to -:.:.~~ ~uch 
prop<::rty/' Letter .from the L~a£!\.t~ of C"li:.:)~·~ C!-;;i.:s to the Cilifornia Law 
Revision Commission, August 2, 1£:62, .o.~t;.;.(;~~~ci :c Mr.;n'~al'andum ~~6, .o.t 2, of 
the Callfol'nia Law Revision COiJ.mUssio::l, iJ':'~ (':.!nJ-uD~ed m~mcrandarn 
in tho office o! the Califol'nkt L ... w .a.~visiC'r:. C01'~1]niss~on~ School of La w, 
Stanford University): "It would ::::9p~ar d~si::.ole til limit liability tor r.egli ... 
gcncc of public otiicers o'lnd e:,!,,~ploy~c.:;j; to rr.:air .. ta:~"l:;'::1.~, , • , Imposing liability 
1m' dCsl.b"Il would, in our opiilion, rc;:;:ult i:l a~A, c.!mo::.t cvrnp!cte inability tQ 
pinp:.lint individual respon:dbnti~s." I:.. :Yiinut.e,S 0; U .. e Caliiomio. Law Re
vision Commission meeting', Scr.:tcr:lbcr 21~22, '1962, on :::Uc at the office o.f 
the Call..tornia Law Revision Commi.ssio...~, Schuol of I..aw, Stanford Univer.sity~ 
at 11, "Liability will exist unom; section S::'O.:3 becuu~~ at: the impropor per
.fvrma,.'"lCC of some f:.metions." 

r... Letter :iro..~ County Cour..sel of Lvs .~l.;(;:lcs CO'Ullty to Cciifol'run Law 
Revislon Ccm:nission, Septembt"r 28, :!Kj.:2.. .i:.:;:t:lchcd to Memorandum ea of 
tho C:l~ifornia Law Revision Com.mis$lOn, lSu2 (u~pub!is~"'d memorandum in 
the aliic:e of the California Law R~vis~G:l CGimm~:..lo~ School of Law, Stanford 
Univ~r3ity) , 

.au See Minutes of the Caliior:l.i::. Lc:.w :~~viE:'on Commission meeting, 
N ov-ember 10 ... 11, 1961. .It 2/1, on file at ti:.e:: o:f1!ce of the California Law Re
vision Commission, School of Law, Stan~ord U'niva..-sitY. 
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wo;:~c: be si1e~c<:,d, T;:.rc:-::fl1 tn.c C!1C3.cte .... cnt of 330.6 i~ \\,,~s rccogn:7.cd 
<!.h.2~· ~--'"",,'. S-l .... 1-<"'< ,:') .... 0 ... C'"l v\·· .... l fooVn'"t , .. :t'h or:v~"'e "'ljV"'~cs ~nd ShOl'l(l 
~:~~·.~o"':'-· (~":~~.~:.,.,/;:.~~ --~~" f .. :~l:''' ~U. -, r ,. ;;.~ .. -: J.."_. ~~, r~ ~:.; 
.w,) -~ .,Or:"l_ , ..• ~~.,;.~~, ... I,..."""". -.L.~X ... (.(Ul~less ciL~en~ DQ\'\ C\C'I~ s~_ou.l.d ~~o .. 
")f~ ;.(,:': '\;';_'~~10L:~ rC:-~l'?cly for injuri~s received .:::.ftcr t11e public ent;ty 
'-_:~G_ ::o:;c'~ of: ~.l:.e ck; C'"~:!\-~ natu:::-c of its prcperty nno. f;::..ilcd" to !'0ml;.:dy 
.... - .... .-,,~~,':', > .. ~~ '"''I .......... ;:,. 1)<,('')'·.:0 ...... .. I 0-:0'" appl'nV:!ll 0+ +~c ...... l'"!n The" ...... 
::;.,l:~,~~~~.;:_:~~:_;.~::~+.;_;:';.~_.;~ ; _"';.:~~;-;:nV; :'~~l~',,", ~ '."' .. ~'.~,. ~ ~';-".. -r r~<' ' .. ~ ~ ,~~ .. ~L.~. ,,-,,~, '_'H~~ _~_ ~- __ ... r::' ___ &M~.y ... 0_ p&",-.~ or d('.::o.l.-g;:1~ .... n ~_~d ... \l(ll..:. .... l DiU .... !. 

nc~~ i)~: ':c~'(:(:{; ~c ~~l C?S~S to table his chims ci neg1igence O!!d. 1'C

!;~~q1.:.:2';i. c1~ c(.'~}~Y~''::'';:;J~(:-l·y rc-d:css. 
',;.~:."'.~~ c.":::t(;,dL c~(;c~s:o!"l I'r'p-re::~'!:nts 0. deter-ruination :hat the wc!"th 

of p.:'J~':<~ ~:;lg :h~_' :1: t.::':<:~:ty of l)lans or ciesigns r:,ppfoved i1 pon rcrt~ 
son,,~~J:e -;;'~~(;i . .',~(:s .:'.'~ ::;-, C:"l[:~'~: d.ctc f outweighs. t::.1C rCEponsibility to 
....... 0··'(>' "(: ,.r-..... 1·-, .. "",,,"'C<::(' ~o .' ,.. .. ti·~cn .:;,+1.O ·) ..... ou"l, ...... o iOl.'h n,: his oV'n 
_:~ .. ;; ~~~;:.,:,~,, __ ~~~,~ _____ ,,-o,:, ~:":"~~"~T:'" <-.~:~;.~. "~<,,.,.. ~'<,~~.~ ,~'# -f .. ~. ::: .... "- ~,~ .~': 
~, ;~",::.' :~;":~.\.<~~~'~;~.~ ~:: ~;~~~~' ~~ : .. ~~~~~~:., tO~d&~~n~ or: l~ ... lO;'AC P,:~~CrI~l) . ... _::~J r:~:=;~'~'~,,~ ~,,~.~"'::~;-_;~. ~>:,.~O:,,~:,:,~? ,~ .. ~~;~p; ~~.d:.:1C:~: :~~~3~C:, ;,-.L',~~~ 
l;~~,,~ i"'~ ~~:;.:',~,J:~,~"::'~~.:,o~:~~/~,,:,,.,:~'~;'::~~ l<~~;~~e'~f ~!. .:~~~~\:.~:.: ~~~ pOw .. ) 
t.~ ...... ~ "#~C .>~ ... :,d,; ~~ ... ,.~ ... >'~'" ""_ 1 ~r_.· .. L_(..;D J. ... ~de preml::;;.,;S ... O~ h., C~L7,enS. 

7.hc- ~'~~Ol!Ct~('~ 0':: \,,:,.(.:;:~:.: ~. ~"otc as imnl-cmented a:r:ci mrl.dc \vork-
2~:C t:;::(r:;g~:, ~:::.~ C(;::,:::'~~·:.:('~"~·:m of (;30,0 i~: ~Dou.g:as 1,'. Sta.te should be 
..... :=;~ ... ~, •.. ,/' ........ ~" ';:r.l~;~~)~· '~"~"""'ld ;:r;,+"'ch hv ... .,..,.. .... or. of th~ "nnt:"'e to cor-
;:;;~t~ ';"~~X ·::o~ ~~::,- "~~~;~,;:~;;:t 'J~~ &.~:;~ ~~l~;ti;n"'of'" L~~ pian. ' i'h~ lpl~Ul or de-
SL;:;, :..'-; ::> ~'~ ~ :"', c: ~.:;. '-:;5 :::-C Jly, snoulci. no~ be thrust in-':.o perpetuity; 
...... :~-:.::.':: ~ .,., r "c: , ... ...., .~C': t:.~,:O\vcc--l to l1SC the s!:le~(~ given. to ~be arc~1i~ 
'~e-:::'~ r""--'.:'" (J-!.'.('[, V,:ben l.h: State m:liDt~lns. [operates with 
~::'c,~, '-:::::.~-" "~:'~'''-:_~:Y..::::.·'~y. J should not be allowed to di~regord the-

Joltn Ivfichael Rector* 

:-;"7 !~/;c.~~'~· ',' ~~('pl:: 3!-icf £I~ 7, Cabell v. State, 67 A.C. 17':, 430. P.2d 34, 
CO C.:~:_ :i[.<;.'. <;.3 C£-·~'::. 

~. 1'~;::,~:·(:--, ::"::!:::C:1:-'. Yr::;r C~a~s, 


