
12/21/67 

Memorandum 68- 3 

SUbject: The Law Revision Commission as "A Ministry of Justice" 

This memorandum presents the question whether the Law Revision 

Commission is fulfilling its function as a "Ministry of Justice." 

The staff suggests no significant change in our function as we have 

interpreted it in the past. Nevertheless, it appears desirable for 

the Commission to discuss this matter at this time: We have four 

new Commission members; Chief Justice Traynor at the lsst State 

Bar Convention gave a talk giving his view that the Commission 

could do more to fulfill its function as a ministry of justice. 

The New York Law Revision Commission was created as a response 

to the article by Justice Cardozo in the Harvard Law Review written 

in 1921. This article is reproduced on the attached green pages 

and is worth reading. Although the California Law Revision Commis

sion is not authorized to study any topic without prior legislative 

approval in the form of a concurrent resolution, the California 

Commission also appears to have been intended to serve as a ministry 

of justice and to report to the Legislature areas of the law in 

need of study and reform. 

The talk of Chief Justice Traynor at the 1967 Bar Convention was 

printed in the last issue of the State Bar Journal.' A copy is attached. 

This, too, is well WOrth reading. Justice Traynor suggests that there is a 

need for greater communication between the courts and legal scholars 

and the Legislature. He believes that a lsw revision commission is 

a natural agency to receive and transmit such communications. 

The Law ReviSion Commission now does much to serve the function 

of a ministry of justice as envisioned by Justice Cardozo. However, 
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we have long recognized that-the Commission cannot undertake to 

propose legislation designed to correct all defects in the law. 

We have necessarily limited our efforts to a rela'~ively few 

topics. To a considerable extent, the Legislature itself has 

indicated the priorities to be given to various topics. The 

topics that have occupied most of the Commission time during 

recent years are topics that the Legislature itself has directed 

the Commission to study. 

In considering the function of the Commission, it also 

should be recognized that other law reform agencies operate in 

California. The role of the State Bar is well known. The 

Judicial Council is active in certain areas. The well staffed 

legislative committees also engage in substantial law reform 

efforts. Special Joint Legislative Committees or commissions 

have been created in particular areas, such as constitutional 

revision and revision of penal law and procedure. Special Gover

nor's Commissions, such as -che Commission on Juvenile Justice, 

have made significant contributions to law reform in California. 

Accordingly, it does not appear necessary or desirable for the 

Commission to assume responsibility for all areas of the law. 

In some areas of the law, the Commission now performs the 

function suggested by Justice Cardozo and Chief Justice Traynor. 

For example, the Commission has reviewed all cases, recently 

published texts, law review article~and a number of communica

tions from judges and lawyers concerning the new Evidence Code. 

A few changes have been proposed by the Commission as a result 

of this review. Others will be considered in the future. Because 
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of the expert knowledge of the individual members of the Commis

sion in this field, this task has not occupied a substantial 

portion of the Commission's time. To some extent, the Commission 

has peribrmed the same function with respect to governmental 

liability and in some other areas of the law that the Commission 

has studied, such as arbitration. 

We suspect that Justice Cardozo and Chief Justice Traynor 

would have us do far more than we are now doing. As an example 

of what could be done, we refer you to Exhibit I (attached -

pink pages)--an extract from the report of Alaska Legislative 

Council relating to Legislative OVersight of the Administration 

of Statutes. The Alaska Legislative Council undertakes to review 

all court and agency expressions of dissatisfaction with state 

statutes and to report these to the Alaska Legislature. Although 

thia is no doubt a valuable service, the staff doubts that it 

would be a desirable allocation of Commission resources to under

take this task. We now undertake to report all statutes held 

unconstitutional or impliedly repealed and have long considered 

this service to be of doubtful value and would recommend that it 

be discontinued were it not for the fact that it requires only a 

minimal amount of Commission and staff time and _s included by 

the Legislature in our enabling statute. 

At the same time, an examination of the list of topics that 

the Commission is authorized to study will reveal that there are 

few remaining topics that are small in scope and. justify Commission 

study. With annual sessions, it might be desirable to request that 

the Legislature add a few small topics to our agenda so that we can 
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continue to make a few recommendations to each session of the 

Legislature during the time we are working on inverse condemna-

tion, condemnation law and procedure, and sovereign immunity. 

We could obtain such topics and a~ the same time do something in 

response to Chief Justice Traynor's suggestion if we improved 

our communications with the courts. Specifically, we might request 

that the Judicial Council serve as a clearing house to receive and 

screen suggestions from judges for relatively narrow areas of the 

law in need of revision. Upon receipt of the suggestions forwarded 

to us by the Judicial Council, we could select those topics that 

we wish to request the Legislature to authorize us to study. 

Obviously, we could undertake to study only a few additional 

topics. 

Respectfully submitted, 

John H. DeMbully 
Executive Secretary 
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J.ilmorandum 68-3 EXHIBIT! 

JANUARY 

ALASKA LEGISLATIVE COUNCIL 

lEGISLATIVE AFFAIRS AGENCY 

LEGISLATIVE OVERSIGHT OF THE 

ADMINISTRATION OF STATUTES 

Regulations of the Department of Public Safety 
Department of Public Works 

Review of Supreme Court Opinions 
Review of Attorney General Opinions 

Suggested Legislation 

1967 



FOREWORD 

AS 24,20,065(a) provides that the Legislative Council shall 
annually examine administrative regulations, published 
opinions of state and federal courts and of the Department 
of Law that rely on state statutes, and final decisions 
adopted under the Administrative Procedure Act (AS 44.62) to 
determine whether or not 

(1) the courts and agencies are properly implementing 
legislative purposes; 

(2) . there are court or agency expressions of dissatis
faction with state statutes; 

(3) the opinions or regulations indicate unclear or 
ambiguous statutes. 

Under AS 24,20,065(0) the council is to make a comprehensive 
report of its findings and recommendations to the members of 
the legislature at the start of each regular session. This 
is that report" 

The oversight of the administration of statutes 1s one of the 
most vital functions performed by the Legislature. When en
acting statute law the legislature in many cases delegates 
what &nounts to legislative power to administrative agencies 
to promulgate regulations or administrative law to implement 
the statute law in detail, The body of administrative law 
found in the Alaska Administrative Code almost equals the 
statute law in size and may be expected to surpass it in a few 
years, The annual review along with the power to annul ad
ministrative regulations is the only way the Legislature can 
retain the necessary control over the powers it delegates and 
insure that the legislative intent is being followed. 

January 16 J 1967 

John C. Doyle 
Executive Director 



1. 

PART 2 

REVIEW OF 1966 STATE SUPREME 

COURT DECISIONS 

It should be noted that this case has been superseded by 
ch. 122. SLA 1966. The sole substantIve question presented 
1n the case was whether a first class city is authorized to 
use a declaration of taking in eminent domain proceedings 
commenced with the object of obtaining off-street parking 
facilities. The court held that AS 29.55.030. when read 
alone or in conjunction with AS 09.55.420, does not autho
rize such a taking. 

The i966 legislature passed chapter 122 amending AS 29.55.-
030 and AS 09.55.420 to authorize such a taking, thereby 
nullifying the opinion. 

2. City of Seward et a1 v. Alva Wisdom et al, Supreme 
Court op. No. 342 (File No. 627) May 5. 1966. 

The appeal in this case raises the question of whether, at 
the time of his death. Alva Wisdom was an employee of the 
City of Seward. After the March 27. 1964. Alaska earthquake. 
Mr. Wisdom asked if he could be of assistance and the Seward 
chief of police sent him to help clear an access road. He 
w,s doing this when the tidal wave hit Seward and he was 
drowned. The Alaska Workmen's Compensation Board determined 
that Alva Wisdom was an emplJyee of the City of Seward at 
the time he drowned. 

The board concluded that Mrs. !.fisdom was entitled to death 
benefits of $28.35 weekly from March 27. 1964, until death 
01' remarrIage, with 104 weeks' benefits in a lump sum upon 
remarriage. and funeral expenses not exceeding $1~OOO and 
statutory attorney fees based on compensation awarded by the 
board. The board's decision was upheld on appeal to the 
Superior Court. 
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The Supreme Court held that Alva Wisdom was not an employee 
of the City of Seward at the time of his death and there
fore his widow was not entitled to receive death benefits 
under the Alaska Workmen's Compensation Act. The court said 
"The relationship of employer~employee can only be created 
by a contract, which may be express or implied." The court 
qeld that since Mr. Wisdom vol~~teered to help and made no 
request for remuneration and compensation was not discussed, 
no contract of employment either express or implied existed 
at the time of his death. 

The court concludes: 

"We are of the opinion that in an emergency of this 
magnitude, which in turn involved large numbers of 
Seward's citizens, it was not the intent of the 
legislature that all volunteers were to be considered 
employees for purposes of the act. Whether or not 
our c ensation act is to have such an e ansive 
reac s our 0 n on a u en w car rl-
a e ~ res s w e eg s a ure. 0 on ~ s s 
broa uestlon deserv! of consIderation the 

e sane e Is-
re e 

The legislature may wish to consider this Supreme Court 
recommendation. 

3. James A. Watts et al v. Seward School Board et aI, 
supreme Ct. op. No. 380 (File No. 421) December 7. 1966. 

In 1964, the Supreme Court upheld the action of the Seward 
School Board in refUsing to renew Watts' and Blue's teaching 
contracts in the Seward Public Schools on the ground that 
the teachers had engaged in "immoral" conduct under the . 
definition in AS 14.20.170. /1 AS 14.20.170 lists the 
causes for nonretention of a~eacher. one of Which is immor
ality which is defined as conduct of the person tending to 
bring the individual concerned or the teaching profession 
into public disgrace or disrespect. The "immoral" action of 
Mr. Watts and Mr. Blue was the solicitation of labor union 
and fellow teachers to support the removal from office of 
the superintendent of schools and members of the school board. 

Ll 395 P 2d 372, Opinion No. 251 of September 21. 1964. 
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In 1965 the legislature enacted chapter 14 which states that 

"Sec. 14.20.095. RIGHT TO COMMENT AND CRITICIZE 
NOT TO BE RESTRICTED. No rule or regulation of the 
commissioner of education, a local school board, or 
local school administrator may restrict or modify 
the right of a teacher to engage in comment and 
criticism outside school hours, relative to school 
administrators, members of the governing body of 
any school or school district, any other public 
official, or any school empl~Jee, to the same ex-
tent that any private individual may exercise the 
right." 

Also in 1965 the legislature amended AS 14.20.090 to define 
immorality as the commission of an act. which constitutes a 
crime involving moral turpitude. ~ AS 14.20.090 lists the 
causes for revocation of a teaching certificate. Undoubtedly 
the legislature erred 1n not also amending the defin1tion of 
immorality in AS 14.20.170 in the same manner. This error 
was corrected in the 1966 legislative ~ession. /3 In order 
that there is no doubt of the legislative inten~in passing 
the 1966 amendment, the House Judiciary Committee prepared 
the following committee renort which was printed in the House 
Journal: 

REPORT OF HOUSE JUDICIARY COMMI'l"I'EE 

ON HOUSE COMMITTEE SUBSTITUTE FOR SENATE BILL No.6 

In Watts and Blue v. Seward School Board, Alaska Supreme 
Court No. 427. Sept. 1964, the court construed AS 14.20.170-
(2) which is amended by HOUSE CCMlITTEE SUBSTITUTE FOR 
SENATE BILL No.6. In that case the court held that two 
teachers, Mr. Watts and Mr. Blu~ could be discharged be
cause their action in soliciting labor union and fellow 
teachers for support in removing the school superintendent 
and members of the school hoard from office was an immoral 
act under Alaska law. 

The case was taken to the United States Supreme Court (Watts 
v. Seward School Board Per C~r1am No. 923) which said: 'We 
need not consider petitioners' contentions at this time, 
for since their petition for certiorari was filed, Alaska 

Lg sec. 14 ch. 41, SLA i965. n ch. 10 , SLA 1966. 
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has amended its statutes governing the dismissal of 
teachers.' The amendments referred to were chapters 14 
and 41, SLA 1965. The state supreme court now has the 
case before it and HOUSE COMMITTEE SUBSTITUTE FOR SENATE 
BILL NO. 6 and this reoort -111111 be heloful to it as an 
expression of legislative intent that the immoral1ty. 
necessary for nonretention of a teacher is his comm1ssion 
of an act which, under the laws of the state, constitutes 
a crime involving moral turpitude. While the substantive 
change of HOUSE COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 6 
is already embodied in the recently passed HOUSE BILL NO. 
12 (Education Code), it is felt that enactment of HOUSE 
COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 6 will make mani
fest legislative intent as an aid to the court. 

In the 1966 Supreme Court opinion the court reaffirmed its 
1964 decision and said on page 38: 

"Since SLA 1966, chapter 104, amending AS 14.20.-
170(2) contains no declaration that it 15 to be 
given retrospe~tive effect, we are foreclosed from 
giving it a direct controlling effect on the facts." 

It is stated by Justice Rabinowitz 1n his dissent to the 1966 
opinion that: 

"In light of these principles and the supervening 
changes which have occurred in our education laws 
as a result of the enactment of SLA 1965, chapters 
14 and 41 and SLA 1966, chapter 104, I am convinced 
that this court's initial construction of 'immoral
ity' was not in accord with the legislature's 1ntent 
nor with the public policy of this state." 

If the legislature agrees with the dissenting opinion which 
reflects the views stated in the Report of House Judiciary 
Committee set out above, then the legislature may wish to 
take further action in this matter. The legislature could 
follow the suggestion of the Supreme Court majority opinion 
as quoted above and pass legislation giving retrospect1ve ef
fect to its 1966 amendment. The question may then arise as 
to Whether or not the legislature can lawfully make the amend
ment retrospective without impairing the teaching contract, 
but there seems to be no other course oEen to the legislature 
which m1ght change the result of the 1964 Supreme Court 
opinion as upheld in the 1966 opinion. 
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HARVARD 

LAW REVIEW 
VOL. XXXV DECEMBER, 1921 NO.2 

A MINISTRY OF JUSTICE 

THE courts arc not helped as they could and ought to be in the 
adaptation of law to justice. The reason they are not helped 

is. because there is no one whose business it is to give warning that 
help is nceded. Time was when the remedial agencies, though in
"dcquate, were at least in our <)wn hands. Fiction and equity were 
tools which we could apply and fa.~hion for ourselves. 1'he artiiice 
was clumsy, but the c1umsines, was in some measure atoned for by 
the skill of the artificer. Legislation, supplanting liction and equity, 
has multiplied a thnusaml fold the power and capacity of the tool, 
but has taken the usc out of our own hands anc! put it in the hands 
of others. Tlle n1{'ans of rescue arc ncar for the worker in the minc:o 
l.ittle will the means avail unless lines of commllnicnlion arc es
tablished between the miner and his rescuer. We must have a 
courier who will carry the tidings of distress to those who arc there 
to ",ve when si:,'I1ais reach their cars. To-day courts and legisla
ture work in separation and aloofness. The penalty is paid both 
in the wasted eflort of production and in the lowered quality of 
the product. On the one side, the judges, left to Jight against 
anachronism and injustice by the methods 01 judge-made law, are 
distracted by the conflicting promptings of justice and logic, of 
consistency and mercy, and the output of their labors bears the 
tokens of the strain. On the other side, the legislature, informed 
only caslilllly and intermittently of the needs and problems of the 
courts, without expert or responsible or disintcrestca or systematic 
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advice as to the workings of one rule or another, patches the fabric 
bere and there, and mars <lftcn 'when it would mend. Legislature 
a.'1d courts move on in pro\:.d and silent isolation. Some agency 
must be found to mediate between thern. 

This task of mediation is that of a ministry of justice. The duty 
must be cast on some man or group of men to watch the law 
in action, obsc";e the manner of its functioning, and report the 
changes needed when function is deranged. The thought is not a 
new one. Among our own scholars, it has been developed by Dean 
Pound with fertility and power.1 Others before him, as he reminds 
us, had seen the need, and urged it. Bentham made provision for 
such a ministry in his draft of a Constitutional Code.' Lord 
Westbury renewed the plea! Only recently, Lord Haldane has 
brought it to the fore again.' "There is no functionary at present 
who can properly be called a minister responsible for the subject of 
Justice.'" "We are impressed by the representations made by men 
of great experience, such as the President of the Incorporated Law 
Society, as to the difficulty of getting the attention of the govern
ment to legal reform, and as to the want of contact between those 
who are responsible for the administration of the work of the 
Commercial Courts and the mercantile community, and by the 
evidence adduced thaI the latter are, in consequence and progres
sively, withdrawing their disputes from the jurisdiction of the 
Courts.'" In countries of continental Europe, the project bas passed 
into the realm of settled practice. Apart from these precedents 
and ",'lithout thought of them, the need of such a ministry, of some 
one to observe and classify and criticize and report, has been driven 
home to me with steadily grov.ing force through my own work in 
an appellate court. I have seen a body of judges applying a system 
of case law, with powers of innovation cabined and confined. The 
main lines are axed by precedents. New lines may, indeed, be run, 
new courses followed, wben precedents are lacking. Even then, 
distance and direction are guided by mingled considerati<>ns of 

1 Pound, "Juri...,tic rroblems of X:::tion;jf l}ro,l;f('.f.S," 2Z .oUt. J. OR SocIOLOGY, ,.2'1, 
P9. 7JI ("fay, 1917); Pm.llld, U Anachronisms i.1l Law," ! J.~. JODICATUi.E Soc.,. 
x.p', 146 (FeLr.!:1l)\ 1910). 

~ WotH;,SJ IX, 591-612. 
I- 1 X.~:::;H, Lrn: O? Lo;.;J) W.l=.~:nWl\.YJ 191, q:ur.'ted by Pound, s:.pta . 
• RCjlon of Lo;",! Ihld::.:,.i;'s. C.xflmlHcc .or. the )'[:;'(""hirlcry Qf CO\'emment (191$). 
j n'i<!., p. {i,l. c nUl:, p. 14. 
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logic and analogy and hist0~Y and tradition which moderate and 
temper the proMptings of policy and jmtice. I say tlJis, not to 
criticize, but merely to describe. I have scen another body, 
a leg;slaturt, iree from these restraints, its powers of innovation 
adequate to any need, preoccupied, however, witlJ many issues 
more clamorous than those of courts, viewing with hasty and partial 
glimpses the things that sbould be "iewc-d both steadily and whole. 
I have contrasted the quick response whenever tlJe interest affected 
by a ruling unto"l':ard in results had some accredited representative, 
especially some public officer, through whom its needs were ren
dered vocal. A case in;"oJving, let us say, tlJe construction of the 
Workmen's Compensation Law, exhibits a defect in the statutory 
scheme. We find the Attorney General at once before the legisla
ture with the request for an amendment. We cannot make & 

decision construing the tax Jawor othenvise affecting the finances 
of the state without inviting like results. That is because in these 
departments of the law, there is a public officer whose duty prompts 
him to criticism and action. Seeing these things, I have marveled 
and lamented that the great fields of private law, where justice is 
distributed between man and man, should be left without a care
taker. A word would bring relief. There is nobody to speak it. 

For there are tinles~-hen deliverance, if we are to have it - at 
least, if We are to have it with reasonable speed -must come to us, 
nut from ,,~thin, but from without. Tnose who know best the 
nature of the judicial process, know best how easy it is to arrive at 
an impasse. Some judge, a century or more ago, struck out upon a 
path. The course seemed to be directed by logic and analogy. 
No milestone of public policy or justice gave warning at the moment 
tbat the course was wrong, or that danger lay ahead. Logic and 
analogy beckoned another judge still farther. Even yet there was . 
no hint of opposing or dciiecting forces. Perhaps the forces were 
not in being. At all events, they wert not felt. The path went 
deeper and deeper into the forest. Gradually there were rumblings 
and stirrings of hesitation and distrust, anxious glances were di
rected to the right and to the Jeft,but the starting point was far 
behind, and there wa:; no other path in sight. 

Thus, a::;Jin and again, the processes of judge-made law bring 
jud:~(~s to a ~.tJ.nd that L~l!Y would b(;: glad to abandon if an outlet 
(oujd.b(':~gair~td. It is to.;) bte to retraCt their steps. At aU events J" 
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whether really too late or not, so many judges think it is that the 
result is the same as if it were. Distinctions mar, indeed, supply 
for a brief dist.1nce an a,'enue of escape. The point is at length 
reached when their power is exhausted. All the usual devices of 
compctitiw analogies ha"e finally been employed without avail. 
The ugly or antiquated or unjust rule is there. It "ill not budge 
unless uprooted. Execration is .qbundant, but execration, if followed 
by submission, is devoid of moli,'c power. There is need of a fresh 
start; and nothing short of a st.atute, unless it be the erosive \vork 
of years, will supply the missing (·nergy. But the evil of injustice 
and anachronism is not limited to cases where the judicial process, 
unaided, is incompetent to gain the mastery. Mastery, even when 
attained, is the outcome of a COllstant struggle in ,yhich logic and 
symmetry ~re sa(rmeed 'at times to equity and justice. The gain 
may justify the sacrifice; yet it is not gain without deduction. 
There is ~n attendant los> of that certainty which is itself a soda! 
asset. There is a loss too of simplicity and directness, an increasing 
aspect of unreality, of something artifjdal and :fictitious~ when 
juogcs mask a change of .::ubstance, or gIos~ over its im.portance, 
by tbe suggestion of a consistency that is merely verhal and scholas
tic. E,'en when these e,~ls are surmounted, a struggle, of which 
tbe outcome is long doubtful, is still the price of triumph. The 
result is to subject the courts and the judicial process to a strain as 
needless as it is wearing. The macllinery is driven to the breaking 
point; yet we permit ourselves to be surprised that at times there is 
a break. Is it not an (~'traordinary omission that no one is charged 
with the duty to watch machinery or output, and to notify the 
master of the works when there is need of replacement or repair? 

In all this, I have no thought to paint the failings of our law in 
lurid colors of detraction, I have little doubt that its body is for 
the mo't part sound and pure.' Not even its most zealous advocate, 
howel'cr, will assert that it is perfect. I do not seek to paralyze 
the inward iorcts,· the OJ indwelling and creative" energies/ that 
make for its development and growth, ::'ly wish is rather to release 
them, to give them room and oullet for healthy and unhampered 
action. The statute that will do this, fir,t in one field and then in 
others, is something difftrtnt from a code, though, as statute 
follo\\'s statute, the material may be given from which in time, a 
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code will come. Codilication is} in the mojo, f{-si.:1tcment. \\'bat 
we need, when we have gone astr:!.)", is change. Codification is a 
slow and toilsome process, which, if llurric~l, is dc;tructi\·e. What 
v;e neoo is some H.'lief that will not wait upon the Jagzing years. 
Indeed, a code, if completed, ,'.-"uld "Gt ,:j"pense ,',-itt. mediation 
between legislature and judges, lor code is followed by commen
tary and comm(:nLny by rC\'ision~ and thus the task is ne\'er done. 
".-\5 in other sd('nces~ so in politic~) it is impo5sjble that aU things 
sbould be precisely set COIU. in writing; ior enactments must be 
universal) but actions are conctr'ned with particulars. H:8 Some ... 
thing less ambitious, in any e';(~nt, is the requirement of the hour. 
LCf,,;s!ation is needed, not to repre;> the forces through which judge
made law develops, but to stimulate and free them. Often a dozen 
lines or 1ess will be enough for oLir deliverance. The ruJe that is 
to emancipate is not to imprison in particulars. It is to speak the 
ianguage of general principles, which, once declared, will be devel
oped and expanded as analogy and custom and utility and justice, 
when weighed by judges in the balance, may prescribe the mode of 
application and the limits of extension. The judicial process is to 
be set in motion again, but "ith a new point of departure, a new 
impetus and direction. In break.ing one set of shackles, we are not 
to substitute another. We are to set the judges free. 

r have spoken in gencralit~es, but instances will leap to view. 
There are fields, known to us "lJ, where the workers in the law 
are hampered by rules that afe outworn and unjust. How many 
judges, if they felt free to change the ancient rule, would be ready 
to hold to-day that a contract under seal may not be modiJied or 
disdlarged by another and later agn-ement resting in parol? fI How 
many would bold that a dced, if it is to be the subject of escrow, 
must be delivered to a third person, and not to the grantee?" 
How many would hold that a surety is released, irrespective of 
n .. ~uJting damage. if by agrceme!lt btt,";etn principal and creditQr 
the- time of payment of the d(:bt js t'xtcnd(:;d for;;. single day? U 

How many would bo~d that a rdt,.::..sc: of one joint tQrtf~asor is a 
release also of the others? How many 1';ould not prefer) instead 

... :h:IStOn.E. Pc.une:;, tn •.. IT (Jow-t.:u's u~n.~htion). 
:t .) \\'n.usToS", Co:-.:rR . .tCTs, {§ lSJ';'-l8.57; Hanis=,. Shot.ll!, Z,3D X. Y . .543 (i(pr). 

n Rle;dlt ::. Boon . .lr:J, 14~ x. y, 357,37 :"\. E. JJ9 (l&)~). 
u 2\. y~ Life Ins. Co. 'J.'I. C~y> 17S X. Y. 381, ,0 X. E. 916 (J904). 
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of drawing some Ulln:.d distinct:on bct',\-c.cn rdcascs under seal and 
COYi:n;1nt~ not to sue,l:2 to extirpate, root and br:lnch, a rule which 
is to~da.y an incumbrance and a snare? How long would PinneFs 
C3SC ",'3 5urvi\"e :if its antiquity were not supposed to command the 
tribut.e (If respect? Jlvw long would Dumpor's case 11 maintain a 
ghostly and d:squieting existenct' in the .111cient byways of the law? 

I nrlve chosen "xtreme illustrations as most likely to command 
assent. I do not say that juag(';3 ar~ without compct(nce to effect 
some changes of that kiEd tl:i:h>sekes. The inquiry, if pursued) 
\'.,:ouJd bring us into -a field oi controycrsy whlch it is unnecessary 
to enter. Whatever the limit of power, the fact stares us in the 
face that ch::mg.cs are not made. But short of these extreme illus
tra tions are others, less glaring and insistent: where speedy change 
is hopdt:.:s unless effected from \vithout. Somttimes the inroads 
upon justice are subtle and insidious. A spirit or a tendency, 
revealing jtself in a multitude of little things~ is the evil to be rem
edied. .:\'"0 one of its manikstations is enough) when viewed alone, 
to spur the conscience to reyolt. The mischid is the work of a long 
series of tncroachments. EXilmpJ.es are .many in the law of prac
tice and procedure." At other times, t1,o rule, though wrong, has 
become the (ornl.:'f:5tone of past tr:msaaions. 1'I.Ie."1 have accepted 
it as Jaw, and ha,"c acted on the f~ith of it. At least, the possibility 
that some have done so, makes change unjust, if it w{;re practicable, 
without saving veste;] rights. Illustrations agam may be found in 
many fidds. A rule for the construction of ."ilk established a 
presumption that a gift to issue is to be divided, not per stirpes, but 
per capita. l & The court:~ dcnounceJ and distingui.shed, but were 
unwilling to abandon." In :N'cw York, a statute has at last 

~ Gilbert 71. Finch, In 'X. Y. 4$5, 66 ~. E. 133 (1903); \\':il~ 'fl. N. Y. Centnil 
R. R. Co., ~O~ :"J. Y. 53,97 X. E. 40g 11'9U); d. n COLr:llEIA L. REV. 49I. 

.U :; Co].;e, 117; c/_ jaffr:lY :-. Da .... i~, 124 ~. Y. 164 , l6? z6 X. E. 351 (JS9I); Frye il. 
HuhLdl, 74 X. I!. 35$, 6S All. 325 (1907L 1 WllLl:;1'v:\', Co:sn.AClS, § In; A..'\:sox, 
CO:S1AACTS, CQrbiu's ,,-{t, p. 13; J FcrS0n, ., The Rule in Foak.cs 1'. Beer/' 31 VAll 
L. }.15. 

B :! Coke, tI9. 

~ In juri::Aict:ons where proccilme b govern{cd by rul1!5 of C(}l!rt, recommeooations 
0.£ the mini~lry affcoCtin.g the :iubject-rt.;jltCf of the rules m~y be submitted to t~ judges. 

1t I ':l\;'I:C tlle b.w in Xc'\\" Yor!.:: and ill m;!.DY other j1Jri~dictions. There are juri5· 
diction;:. where the rute is ci:1iercnt. 

n Petty.,. Pdry. 1% ~\pp, Di ...... 738, 1';5 X. Y. Sup:>. 30(1919), 221 ::\. Y. 621, 
llS~. E. P4 (ISlI9); :z..L.i.!tcrof DiJ::-.:Ll't, Z.3I X. Y ... PrlJ,! X. 1::. ,562 (I9lI). 
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rd-casc-d us ffom our bonds)18 ~nd we face the fuiurc uD:islJamed. 

Stin more (ommon arc t~}(' cases w1wre the evil is less ohvious, 
where tl-:ere is. room for dificren(c of op-:r.ion, "i',-here some -of the 
judges beIicyc that the CXbt:,1; rllk's arc 6g-~1t, ~Lt all e\~eDts where 
there is no such shuck to C,jD::iC;enCc that precedents will be 
ab::wcioneCi J and \yr:at '"\'.35 Tight declared as \';fong. At such 
timts there is G{'cd d the cidachcd ObSCf\T(::f, the skilful and im
partial c-rl!icJ \y1;o '.dB yiew tbe iit!d in its entirety, :ind not) as 
judges ,"itw it! in 1~olat{·d s{;cticns, who will watch the rule in its 
working) and not~ as judges watch it, in its making, and who 
yicwing and v,'a tching and dassif}ing and c(}mparing~ will be 
rtad}', under the responsihility of office, with .warning and 
~u gg estion. . 

I "ote at r2ndom, as they occur to me, some of the fields of law 
wl:c,re the seeds of ciw.nge, if SO\\'TI, rr,~y be fruitful of results. 
Doubtless bL'tter instances can be chosen. :!\ly purpose is, not 
2c!\'ocacy of one c-hange or a:Jot1er) but the emphisjs of jIlustra
tiDn that is concrt::-te ::::ncl 'Specific. 

It is a ruJe jn S(;ille juri::-dictions that Ii A sends to B an order 
for goods, which C, as the SUCCeS~or to B's business, takes it on 
birr.sc:f to fill, no action at the suit of C will lie ('ither for the price 
or for the \'arue~ if A in acct'pting the goods and keeping them 
believed that they had bce_~ iurnisbed to h!m by B, and this though 
C bas acted without fraudulent intent." I do not say that this is 
the rule evcry-wbcre. Thert are jurl~dictions where the question _ 
is Hill an open ODe Let me assume, bowC":;er, a jurisdiction where 
the rule, as I have .st.1ted it, preyails, or even one \"here, because 
the f}U(stiOll is ull::ettJcd, there is a chance that it may prevail. 
A [,cld would seem to he open lor the declaration by the lawmakers 
of a rule kss in accord> Pdhaps) \yith the deniands of a Ujuris-
;;r-c.dt·nc~ of cClnceptiGDs,>':;'u hut mure iJl2.ccord~with those of moral

ity ~lnd justice. )fany\o;"iH prefer to turn to the principle laid down 
i:1 t:1e FrC"ncb Code' Civil; 

-----_._-_._----
a D,,:c<..'t:cr.t'::, E.",: .. t(' 1.::""" § ~7:';; L. 192If C. .379-
n Ik.:.:·:~(};) .... Jor.C5-, .: ;.i. .i: X_ 5f.--j. (r-S.5;); I \\"JLU:,1'O~t CO!,>;T"'..:.Acrs, § So; cj. 

f··. :.j-::! Jee Co_ L POlt.,:., ,;-.3 :,L"~ . .:-::; {r''.'i); Kelly .\~~;h.:l,!t Co. :r. Barbex ~-\spb.lt 
r·:., .... ;:_: C0-., nl X. \" (OS, ~t, 105 X. E_ ~·3 ~I9I4). 

:: r'v·.:.::d," ).tecb:.:,icai ]U:lS;-:·:"LC(;.-,..:c-.'· 8. C0t::~.1:::':A L. Rt.\,. 005, 608, ::'ito; Hynes 
:. ~.;. Y. Cr..'"li.r.J R. R. Co., Z3l X. Y. ;;';9, ::<.3.5, fjJ X. E. S9S (10)21). 
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~'L't'rrc~r n'cst une cal.!SC de nu1lite de ia. fonvcrjt}on que 1orsqu'clle 
tombe sur la substance me-me de ia chose q~Ji en cst l'objet. Elle 
n 1est point nne Gl1:se de nuUite, ]oIsgu ... .'lk n~ tor..be c,ue sur la personne 
a\'~c laqne1It on a intention de contracta) a. r.1GlnS que ]a (on~,ideratlon 
de cctte pCI50nne ne soit 1a cause priilC:PJJe de la convention.)} 2l 

.Much may be said ior the vic\\' thot ,a the absence of bad faith, 
there should be a remedy in quasi contract.'" 

It is a rule which h~s gr~n\-n up in many jurisdictions and has 
become t': a co:;nmon r~tualH:;:!. that municip3:1 corporations. are liabJe 
fa.! the torts of employees jf incidental to the performance or 
non-pcriomlancc of corporate or proprietary duties, hJ.t not if 
incidcr:tal to the performance or non-performance of duties public 
or governmental. The dividing line is hard to draw. 

UBuild.ing a drav.-bridgeJ maintaining a htalth deparlInent, or a chari
table institution, confming and punishlng criminals, assaults by police. 
men, operating I.n elevator in a city l1all, crivir.g an ambulance, sweeping 
and deaning streets, have beeD bc-Jd go\'uame:lta.l arts. Sweeping and 
dc-a.ning streets, ~tr(;et Hghting, opcr.ltir:g d('ctric light plants} or "-ater 
work~j maintaining prisons, han::. bc("n held pri\'ate functions," ~ 

The line of demarc"tion, though it werc plaiIlcr, has at best a 
dubious correspondence with j.ny dividing line of justice. The 
distinction h~s been gw.:s4:oned by the Supreme Court of the United 
Statcs.2-~ It. h3-s been rtjected rcc~ntl.Y in Ohio.::!£ In many juris.
dictionsJ bm\·\.~yuJ as, for example in New York, it is supported by 
precedent so invetf:ratc that the chance of abandonment is small. 
I do not know how it would fare at the hands of a ministry of justice. 
Perhaps such a ministry would go fartht-r; and 'I.yould 'wipe out, not 
merely the exemption vi municipaEties, but the broader exemption 
of the state." At least th',re is a field for inquiry, if not for action. 

It is a rule of kw tnat the driver of an automobile or other 
vehicle who fails to look or listen for trains whea about to cross 
a railroad J is guilty of contributory .negjjgence~ in default, at least, 

~, Code Civil, Art. !110. 

'%:: .'\!,>;sox, CO:"7R-\CTS (Corbi:l's0ilti;}::::;), 31; F"..xL","LR, Q;;AS,I CO~TRAcrS. 353-300. 
l.I; .H lIAi!.v. L. Rl:X.66. 
l' Ibid., 61. 
~ Wo.rkrr.:.:.n !".lbe :\bYCT. 179 {J, S. 551, 5i4 (Tl}OO). 
::'to Fo· ... -la~. ely of Cl.:vcl:u:.d, 10:::' Or.io St. 1,5.3, D:6!\. E. 7~ {r919J. 
:P Smith 'C. State~ Vi X. Y .... c5. i 25);. E. S4-1 {r9~o). 
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of special circumst::Dc{"S c:..:.cu:c.ing tt.e omi:::si0n. I find flJ fault 
\rith that n ... le. It js .r..;:~~u-):~~L;e ar:d j~~~t. But the ct)l!rts ha.ye 
in some juri:-.:dictions g.:Jr,e farth(~r. Tr'!cy h:lye held that the 
s?me duty th:;t _::-csts i.~pcn the ddYcr, r~::>ts :d~o upon the pas.
scnger,S9 The friend wh.;m I invite to. ride 'ivith me in my car, ar:d 
who occupies the rC.1r se::t be.::id(: Tr.t, ,;\'hi!c tlle Car is in the care 
of my chauiTc".lr) 1S chaiged '.yitn active vigilance to w:::tch for 
tr.1cks and t(::.ins., and_ is \'.,!thout a rerr::-edy if L,,) tte c-xuberance 
of jest (It, anecdote or rerrlin!scen(e~ he relies upon the vigilance 
of the driyt'r to carry him hi ~afety. I find it hard to imagine 
a xu,!;: m{Jre completely unrehted to t1:e realities of life. ]'len 
situated as the guest in the case I ha,;e suppostd t do not act in 
the way that this rule expc-cts and rcqdres them to act. In the 
first p1ace, they wou~d in :.tlmo5t eyery case make the situation 
"'Orse if thel' did; they would a.cd bewilderment and confusion _ 
~y contributjng multitude of {))UDsel. In the second p~ace, they 
rig}tiy feel that, except in rare emergencies. of danger known 
to t~em, but unknown to the driver, it is not their business 
to do anything. Tile b.-w In Ch.lrhring them with such a duty has 
shaped its rules in disregard of the common standards of conduct, 
the every-day beliefs ~md pr2.ctices, of the aVerage man and woman 
wh(:se beha\ior it :::;s~um_(:'s to regulate. \Ve must take a- fresh 
start, \Ye must erect a standard of conduct that realists can 
acc-cpt ilS ju~t. Oth-er :fie~ds of the law of negligence may be 
rc.sun-eyed with e'11)d pront. The law that defines or seeks 
to define the distinction hetween general and speciai employers 
is beset ~ .. :ith distinctions so de1ic2.te that chaos is the consequence. 
Xo lawyer can say ',vjth assurance in any giyen situation when 
unc employment ends ar,d the other begins. The wrong choice 
of ddend::mts is often rnadet with lnstances, all too many, in 
·,..-hi,:h j'Jstice h~s mi~cHried. 

Illust.rations yd more ob\'ioU5 are.1.t hand in the iaw of evidence. 
5u:11( of its rules are so unwiddy that many of the simplest things 
------- ----------------

:.~ R(":!d:,_ ~. y, C. 5.: tt_ R. R. R. CQ., 123 A;l~. Div. ::;>S, 1°7 ~. Y. Sup~l. letS 
l,~.::'::; S. C., J(JS '\I'i-" Di,'. )10,15° x. -..t. S·,llJjt. IlQ.:) (J~l~), aJ'ri., ~~9~. Y. 660, 

: L~ X. E. !cSJ 1»:-:",.1; ~.;,,_.~:,> t. X. Y. C. & II. R. R. R. Cn., 1."1 .'\F.;r. D;v. 116, 
.~; ... .: Y. S~:},;. :.~~ ;:j~;.:);;, 1';.5;\. Y. 5-1.';,:c:.S X. F... IJ:'t. (19::;")). 1-'.:,j ~;,,,: true rule 

, .. ::(:1 :- ~ Y :\.!L. ~ JL R. R.. ')3- Co,:r.. :;'3S, lee, ALL 3=~ (1:'19j~ 3[ 
':,.~::... L l :'-::.1. 
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of life, transactions so comm?n as the sale and delivery of mer
chandise, are often the most difficult to prove. Witnesses speaking 
of their own knowledge must follow the subject-matter of the sale 
from its dispatch to its arrh·a!. I have been told by members of 
the bar that claims of undoubted validity are often abandoned, if 
contested, because the withdrawal of the necessary ,,1tnesses from 
the activities of business involves an expense and disarrangement 
out of proportion tc the gain. The difficulty would be lessened if 
entries in books of account were admissible as prinUJ. facie evidence 
upon proof that they were made in the usual course of business. 
Such a presumption wouid harmonize in the main with the teach

. ings of e>.-perience. Certainly it would in certain lines of business, 
as, e. g., that of banking, where irregularity of accounts is unques
tionably the rare exception. Even the books of a bank are not 
admissible at present without wearisome preliminaries." In Eng
land, the subject has for many years been regulated by statnte.." 
Something should be done in our own country tc mitigate· the 
hardslup. "The dead hand of the common-law rule ... should 
no longer be applied to such cases as we have here."" 

We are sometimes slow, I fear, while absorbed in the practice of 
our profession, to find inequity and hardship in rules that laymen 
view ,,1th indignation and surprise. One can understand why this 
is so. We learned the rules in youth when we were students in the 
law schools. We have seen them reiterated and applied as truths 
that are fundamental and almost axiomatic. We have sometimes 
even won our cases by invoking them. We end by accepting them 
wi thou t question as part of the existing ordtt They no longer 
have the vividness and shock of revelation and discovery. There 
is need of conscious effort, of introspective moods and moments, 
before their moral quality addresses itself to us \Vie,. the same 
force as it docs to others. This is at least one reason why the bar 
has at times been backward in the task of furthering reform. A 
recent study of the Carnegie Foundation for the Mvancement 
of Teaching deals with the subject of training for the public profes
sion of the law.'" Dr. Pritchett says in his preface:" 

n Occ:t.n B.lnk'C'. urn, S5 'X. Y. 440 (1814)j Bates:t'. Preble, .SI tJ.S.l49 (J894). 
1(1 .p & 43. VICT. e. II; Sn':J>n:r.:s', DICEST OF THE LAW OF EYIDD:CE, Art.l6. 

11 Rosen:-. Pniled.Sl:>-tes, 245 U. S. 46:; (1918). 
1:1; DuUetio. Xo. IS. C3.rne~e Foundatil)ll. .u Ibid., p. rviL 
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UThc-re is a widtspr~::.d impf(·::.~inr. In tr.e public mind th:~l ;_he m(:~,bcrs 
of the legal profession have not) lhro-:..:.gh lLeir orgarJizaticHs, cOlltributcd 
either to lhc brttermC':lt of legal (7du(;ltifJn or lo the irr.provcmtnt of 
justice to that exttnt which 50CLcty has tLc r:gl1t to c:-xpc:-ct." 

The Centtnnial ~femor;al Volume of Indiana University contains 
a paper by the Dean of the Harvard Law School on the Future of 
Lcga] Eduu1tlon~J4 

~(So lung as tile leaders of the bar/' !:e 5aysJ~ '~GO nothing to make the 
materials of our ;~al tradition :i\"ai!a.bJe for LSe needs of the t\\·.:;ntieth 
century, and our legislative la?"TI1.1keE., more zt!alous than well instructed 
in the .work they have to do, cO:itiaue to justify the words of t.l:te chroni .. 
cler - lthe more they spake of law the: more they did unlaw' - so long 
L~e public will seek refuge b :::pe-c~o:J.s. projects of reforming the outward 
machinery oC our legal order in the ... -"a:n nope of curing its inv;-ard spiriL" 

Such reproaches are not uncommon. We do not need to consider 
either their justification or their caUEtS. Enough for us that they 
exist. Our duty is to devise the agencies and stimulate the forces 
that will make them impossible hereaiter. 

\\:'hat, then} is the rc:medy? Snr6Y not to le:lve to fitful chance 
the things that method and system and science should (;;der and 
adJUSt. Responsibility must be ctnkred somewhere. Tile only 
doubt

J 
it set-ms to me, !:; \'d-:,ue. 11-ie attorneys-general, the law 

• officers of the ,wtes, are over\\"hdmed with ot.\er duties. They 
hold their places by a tenure that has little continuity, or penna
nence. )fany are able lawyers, but a I2sk so delicate exacts the 
scholar and philosopher, and scholarship and philosophy :5.nd pre
(~:riolls and doubtfui nurture in the contentions of the bar~ Even 
tbJst quaEties} hO"\\~e\'erJ are inad(:quate unless reinforced by others. 

Thc:r~ must go with them experlt:nce of life and knowledge of affairs. 
Xo Dnc man is likely to combine in himself attainments so diverse. 
\\\:: sh~ll n:ach the: ~est results if we lodge pO\ver in a group} whe~e 
there may be intdchangc of views, and where dinerent t):pes of 
thnug11t and trliining will h;n"e a chance to have their say. I do 
nvt f(lrget~ of course, the 'YDrk that lS dune by Bar As.sociations, 
:::.tEte :lnd nation3.l) as weil as loral) aild other voluntary bodies, The 
wnrk has not risen to the netGs of tbe occasion. )Iuch of it has been 
- --_. __ ._------- -------4 _________ _ 

"" IJ 6'.lnc, "Tnt FUJ.ure 0; Lt::;::J Ei!l.lC;l';On," --'59. 
J$ Ibid., ~6.L 
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alti{";]! rather than CO.l1str;jcti~.~(."'. En.:n wb .. 'n constructive, it has 
been d('~ultory and :SI)(Jr.1dic. Xo .attc.lnpt has been made to cover 
wlth sy~t(;m3.tJc and comprehch:'2i\Ce \"jsion the entire field of Jaw. 
Discb2rge of such a task uquires <in -expenditure of time and energy, 
"a single-hearted consecration, not TelS0TIably to be e}:prx:t.::.-'d of 
men in active pn~ctice. It t:"l:lcts, too) a scho!arship and .'l habit of 
Itsfarch not ()ften to be found in those ir.a!ner~.ed in yaried duties. 
Even if t:-:.es-e obj(:ct~uns were inade(luate~ the task ought not to be 
Jtft io a. number of ~"olun-w:ry (:,'Jmr;jtttts; I';orking at cross pur
p05-es~ Recommtnd3.t1i)nS w0uld come with much greater authority I 
\\Tould (omrnand mOTe .:;~n(~:,al ?cquiescc"nce en the part of khTislative 
bodies, if tho$e \'.'110 made L.1i'm Were charged lvhh. the responsi
biJjti~s of oftce. A s~ngle cOinnlHtef: showd be organiz....~ as a 
m1ni~try of justice. Certain at least it. is that we must come to 
some offici;d agency un1ess the age::.des that are voluntary give 
proof of thelr capacit.y and will to '\""[1tC:O and -.;varn and purge
unJf~ tte bar aw,lkt"s to its opp~r/. ur...ity and power. 

Hmv the con ..... mittee should be con~tinlted} is, of course, not of 
the f'sse-nee .of the proj(:"ct. ~fy (lVi-'n not.ion is thcut the ministers 
should he not less than nve in number. There should be representa
th-es) not J('ss than tv:o, puh::..ps even as many as three .. of the 
facurtie~ of law or pc:iLcd f=,cie,ce in inst!tutes of.learning. Hardly 
dSf.:wJwre s;hall ·we fmd the schob..rship on. .... rhich the m~nistry must 
be 2blt: to draw )1 its wcrk .is to s~and the test. There should be: 
if pos$lble, a rCIJfCsentatiw.' of the btDCh; and there should be a 
reprcscntati\'c or H'PH'S...:fxt.ati\·cs of the bar. 

Sucb a board wr,~.:Jd net o,Jy (JDsdve lor itsdf the workings of 
the 1<1\\' ::5 3dmil1.istued day by day. It wou1d enlighten ~tself 

eor.stantjy through an aV;iihble ~OUrC{;5 of guidance ,a.nd instruc¥ 
rion; through consultation with ~.cholarsj through study of the law 
rcvic\rs, the jQurn:its ui social s(;l.::nc~~ the publicat!ons of the learned 
gcnually; and through inn'stig,:.tioI1 of ltmedies and methods in 
OU:H:l jurisdictions, j",lrtign J.nd d~)mcstic. A project ,vas sketched 
not long- ago by Prolc-s:::or John Bassett. :!.loorc) now judge of the 
Inttrna!ionJ.1 Court, for .G.n In:;t~tutc of J:.Jrisprud{;n(:e.3~ It was to 
do for law ';rhat th~ Roci.cfdh:r In5titute is doing for medicine. 
Such .an institute, if founded, l. .... ouid be at the str,:ice (Ii the: min-
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jSlers. 'G'1e Commom~-cdtl:: Fund h.;L'; <:st..1.b])~h{~d a CommiU('""e 
for Legal Research "\l;hl(~ is f nitiating studies in br;-mches oi 
jurisprudence where rdorm may be de'irable. The results of 
its labors \¥in be available for gukh.nee. Professors in the uni· 
versities are p?jnting the way daily to chang(:s that wil1 help. 
Professor Bonkrd of Yale by " series of articles on the Declara
tory Jud!-:.'1nent Si gllVC the impetus- to a mOi'cment T,vhich has 
brought us in many states a rdorm :ong waited for by the law.til 
Dean Stone of Columbia has d~sclosed incons~~teDdes and weak
nesses in uecisions that deal with the requir~ment of mutuality of 
rcrr..edy in C-2.5-CS of specific performance.3!) Professor Chafee in a 
recent article <C h~s emphasizec the need cf ro·form in the remedy 
of interpleader. In the field of conflict of laws, Professor Lorenzen 
has shcHl'n disorder to the point of chaos in tbe. roles that are 
supposed to regulate the "audit)' and effect of contracts." The 
archaic law of arbit.(ation, amended n{)t long ago in New York 
through the efforts of the Cham her of Commerce,'" remains in its 
archaic state in IT.any other jurisdictions, despite request$ for change. 
A ministry of ju::~t5ce ,yin be in ~; position to gather these and like 
recommendations together. and report where change is needed. Re
forms that now get thmsdves made by chance or after long and 
\"cxatious agitation, 'will have the assuranr..e of considerate and 
speedy hearing. ScaUtred <ind uncoordinated forces will have a 
rallying point and fO(.U5. Syste-m and rnethod will be substituted for' 
favor and caprice. Doubtiess) there ''''ill be need to guard against 
Llt t>;\"ln dangers of o\'erzeal on the one band and Cif inertia OD the 
oU,er - of the attempt to uo too much and of tbe willingness to 
do too little. In tb" end, of cuucse, the recommendations of the 
min;stry w·m be fecommendat:ons and nothing more. The public 
will he informed of them. The bar a:1d others interestc-d will debate 
them. The JtgisJature may reject them. But at least the lines of 
communication will Le open. The lcng silence will be hroken. 
The spaces between Ll-te pJan~ts ,,·m at last be bridged. --_._-- -.--------.--------

... 23 YALB L. J. 1. 

II .=;.; R\:G:\', L. REv. ''9'7. 
~~ The" :\hm:.alil.v J) R~le in -:\ew Yc.r" .... , 16 Cou."1illrA L. Rn'. 443 . 
.f..,'; ":-..rOOrrrllz;ng Intcq1e..,.1cr," .so YALE L. J. 814 .. 
q, 30 YALt L. J. 565. 6.55; 3J 74.,5.3. 
/;: ~f;:..tla o-f Buko\'itz, ';:30 X. Y. ~'6I, ''::;0 X. E. :2SS (r9n). 
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The time is ripe for betterment. "Le droit 0. ses ~poques." says 
Pascal in words which Professor Hazeltine has recently recalled to 

us. The law has "its epochs of ebb and fiow."" One of the Po""i 
seasons is upon us. ~ien arc insistlngJ as perhaps never bcfnrl!t 
that Jaw 51",n be made true to its ideal of justice. Let us gath., 
up the driftwood, and lC'leve the waters pure, 

N£w YORK Cn"". 
Benjamin N. Cardozo, 

611 H. D. H;:vr..elLine, I CAl!:lll.:IDC£ L. J. l. 
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'nterweavers in tlte Reformation of Law 

TIle Courts 
By Roger J, Traynor, Chief Justice of California' 

We are all going to miss Senator Tydings this morning and 
no one wishes more than I that he could have been here and 
that I could have been in the audience with all of you, I think 
I would have been in the audience too had I merely been 
summoned to pinch-hit for "God, for Country and for Yale"; 
but of course there was nothing else to do but to heed the 
summons from the President of the State Bar of California, 
for if there is one thing I am proud of it is the bench and bar 
of California and the splendid cooperation between them, 
~ It is the current vogue to endorse law reform as our fore
, 'unners once endorsed the status quo, The very term law 
--reform now conveys assurance, like a miracle fabric, that 

all will be well as soon as it is pressed or unpressed into 
service, If one fabric fails, the facile remedy is to fabricate 
another and another via the legislative process, 

Receptive though we may be to an abundance of new 
riches in the law, we cannot let them accumulate in such 
haphazard heaps that they confuse the law at the expense of 
rational reform, Hence, as legislatures increase their al
ready formidable output of statutes, courts must correspond
ingly enlarge their responsibility for keeping the law a 
coherent whole, 

Ordinarily a legislature makes much more law in a session 
via statutes than a court does over a long period of time via 
the painstaking application or adaptation of common law 
rules and the occasional innovation of a new one. By defi
nition legislators are the experimental lawmakers, free to 
draft laws on a massive scale or ad hoc in response to what 
they understand to be the needs of the community or the 
community of interests they represent. The legislators them
selves are experiments of a sort; they are on trial until the 
next election and must prove in the interim that they can 
make laws acceptable to their time and place, even though 
many of them may not be lawyers. 

What a legislature does, however, it can undo without much 
ado. If some of its purported miracle fabrics fail to prove 

(: Roger J. Traynor at the 40th Annual Convention of The State Bar 
of California, Monterey, September 27, 1967. 
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miraculous, they need no longer remain on the shelves. We 
can lament that they sometimes do, but we need not despair; 
they rarely survive indefinitely. Bumbling though the legis
lative process may be, it is more readily self-correcting than 
the judicial process. Given its flexi bili ty, we can accept 
amiably that when a legislature is good, it can be very, 
very good, but that when it is bad, it is horrid. We can also in 
some measure resign ourselves to how ingeniously it some
times abstains from any action, how mysteriously it some
times moves its wonders not to perform. We can reconcile 
ourselves to its swings of q uali ty so long as the people exer
cise responsibly their power to keep ita do-gooder, a 
reformer of the law. 

It could not be otherwise in the modern world that for 
better or worse the legislatures have displaced courts as our 
major lawmakers. We have come a long way from the time 
when courts were on guard to keep statutes in their place] 
in the shadow of precedent. In most of their affairs people-" 
who seek out new rules of law now look to the next legis
lative session, not to the day of judgment. In street wisdom, 
it is easier to legislate than to litigate. A legislature can run 
up a law on short notice, and when it has finished all the 
seams it can run up another and another. It is engaged in 
mass production; it produces piecework of its own volition 
or on order. The great tapestry of Holmes's princess, the 
seamless web of the law, becomes ever more legendary. 

Whatever our admiration for ancient arts, few of us would 
turn the clock back to live out what museums preserve. The 
law of contracts was once well served by delightful causeries 
of learned judges that clarified the meaning of obligation. 
Such causeries, however, proved inadequate to provide an 
expansion and diversification of words to correspond with 
that of business enterprise. Thus it fell to the legislators to 
spell out whole statutes such as insurance codes and the uni
form laws dealing with negotiable instruments, sales, bills 
of lading, warehouse receipts, stock transfers, conditional 
sales, trust receipts, written obligations, fiduciaries, partner
ships, and limited partnerships. 

There followed in the United States another development, 
a state-by-state adoption of the Uniform Commercial Code, 
the culmination of years of scholarly work sponsored by 
the American Law Institute and the Commissioners on Uni
form State Laws. Such statutes can take a bird's-eye view 
of the total problem, instead of that of an owl on a segment. 
They can encompass wide generalizations from experience 
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that a judge is precluded from making in his decision on a 
particular case. Legislatures can break sharply with the 
past, if need be, as judges ordinarily cannot. They avoid the 
wasteful cost in time and money of piecemeal litigation 
that all too frequently culminates in a crazy quilt of rules 
defying intelligent restatement or coherent application. 
They can take the initiative in timely solution of urgent 
problems, in contrast with the inertia incumbent upon 
judges until random litigation brings a problem in incom
plete form to them, often too soon or too late for over-all 
solution. 

As the legislators tend their factories replete with ma
chinery for the massive fabrication of law, judges work 
away much as before at the fine interweaving that gives 
law the grace of coherent pattern as it evolves. Paradoxi
cally, the more legislators extend their range of lawmaking, 

rf statutory innovation and reform at a hare's speed, the 
,-,'ore significant becomes the judges' own role of lawmaking, 

of reformation at the pace of the tortoise. Even at a distance 
from the onrushing legislators they can make their presence 
felt. It has been known since the days of Aesop that the 
tortoise can overtake the zealous hare; La Fontaine has 
noted that it does so while carrying a burden. The frailty 
of the hare is that for all its zeal it tends to become dis
tr acted. The strength of the tortoise is its very burden; it 
is always in its house of the law. 

Unlike the legislator, whose lawmaking knows no bounds, 
the judge stays close to his house of the law in the bounds 
of stare decisis. He invariably takes precedent as his start
ing-point; he is conStrained to arrive at a decision in the 
context of ancestral judicial experience: the given deci
sions, or lacking these, the given dicta, or lacking these, the 
given clues. Even if his search of the past yields nothing, so 
that he confronts a truly unprecedented case, he still ar
rives at a decision in the context of judicial reasoning with 
recognizable ties to the past; by its kinship thereto it not 
only establishes the unprecedented case as a precedent for 
the future, but integrates it in the often rewoven but always 
un broken line with the past. 

Moreover, the judge is confined by the record in the case, 
which in turn is confined to legally relevant material, limited 
by evidentiary rules. So it happens that even a decision of 
far-reaching importance concludes with the words: "We hold 
today only that .... We do not reach the question wheth
er ... " Circumspectly the weaver stops, so as not to confuse 
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is time enough for new weaving, as the facts of tomorrow 
come due. 

A decision that has not suffered untimely birth has a 
reduced risk of untimely death. Insofar as a court remains 
uncommitted to unduly wide implications of a decision, it 
gains time to inform itself further through succeeding cases. 
It is then better situated to retreat or advance with a mini
mum of shock to the evolutionary course of the law, and 
hence with a minimum of shock to those who act in reliance 
upon judicial decisions. The greatest judges of the common 
law have proceeded in this way, moving not by fits and 
starts, but at the pace of the tortoise that steadily makes 
advances though it carries the past on its back. 

The very caution of the judicial process offers the best of 
reasons for confidence in its recurring reformation. A rea
soning judge's painstaking exploration of place and his sen~. 
of pace, give reassurance that when he takes an occasion,_ 
dramatic leap forward he is impelled to do so in the very 
interest of orderly progression. There are times when he 
encounters so much chaos on his long march that the most 
cautious thing he can do is to take the initiative in throwing 
chaos to the winds. The great judge Mansfield did so when he 
broke the chaos of stalemated contractual relations with the 
concept of concurrent conditions. Holmes and Brandeis did 
so when they cleared the way for a liquidation of ancient 
interpretations of freedom of contract that had served to 
perpetuate child labor. Cardozo did so when he moved the 
rusting wheels of Winterbottom v. Wright to one side to make 
way for Bu.ick v. McPherson. Chief Justice Stone did so, in 
the chaotic field of conflict of laws, when he noted the lee
way in the United States Constitution between the mandate 
of the full faith and credit clause and the prohibition of 
the due process clause. 

To a reasoning judge, each case is a new piece of an ever
expanding pattern, to be woven in if possible by reference 
to precedent. If precedent proves inadequate or inept, he is 
still likely to do justice to it in the breach, setting forth 
clearly the dis pari ty between the square facts before him 
and the usually benign precedents that now fail to encom
pass them. He has also the responsibility of justifying the 
new precedent he has evolved, not merely as the dispos
sessor of the old, but as the best of all possible replacements. 
His sense of justice is bound to infuse his logic. A wise 
judge can strengthen his overruling against captious objec
tions, first by an exposition of the injustice engendered by 

---- .~---. 
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the discarded precedent, and then by an articulation of 
how the injustice resulted from the precedent's failure to 
mesh with accepted legal principles. When he thus speaks out 
his words may serve to quicken public respect for the law 
as an instrument of justice. 

He is hardly eager to take on such tasks if he can do other
wise. He knows that a new rule must be supported by full 
disclosure in his opinion of all aspects of the problem and 
of the data pertinent to its solution. Thereafter the opinion 
must persuade his colleagues, make sense to the bar, pass 
muster with scholars, and if possible allay the suspicion of 
any man in the street who regards knowledge of the law 
as no excuse for making it. There is usually someone among 
them alert to note any misunderstanding of the problem, 
any error in reasoning, any irrelevance in data, any over
sight of relevant data, any premature cartography beyond 

.~he problem at hand. Every opinion is thus subject to 
approval. It is understandable when a judge faced with 
running such a gamut marks time instead on the line of 
least resistance and lets bad enough alone. 

Moreover, he may still be deterred from displacing an 
inherently bad or moribund precedent by another restraint 
of judicial office, the. tradition that courts do not ordinarily 
innovate change but only keep the law responsive to sig
nificant changes in the customs of the community, once they 
are firmly established. 

The tenet of lag, strengthening the already great restraints 
on the judge, is deservedly respected. It bears noting, how
ever, that it is recurringly invoked by astute litigants who 
receive aid and comfort from law that is safely behind the 
times with the peccadillos of yesteryear and has not caught 
up with their own. At the slightest sign that judge-made 
law may move forward, these bogus defenders of stare 
decisis conjure up mythical dangers to alarm the citizenry. 
They do sly injury to the law when the public takes them 
seriously and timid judges retreat from painstaking analysis 
within their already great constraints to safe and unsound 
repetitions of magic words from the legal lore of the year 
before much too long ago. 

Too often the real danger to law is not that judges might 
take off on ward and upward, but that all too many of them 
have long since stopped dead in the tracks of their prede
cessors. They would command little attention were it not 
that they speak the appealing language of stability in justi
fication of specious formulas. The trouble is that the formu
las may encase notions that have never been cleaned and 
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pressed and might disintegrate if they were. We might not 
accept the formulas so readily were we to realize what a 
cover they can be for the sin the Bible calls sloth and asso
ciates with ignorance. Whatever the judicial inertia evinced 
by a decision enveloped in words that have lost their magic. 
it is matched by the profession's indifference or uncritical 
acceptance. Thus formula survives by default. 

Stare decisis, to stand by decided cases, conjures u;> an
other phrase dear to Latin lovers-stare super antiquas vias, 
to stand on the old paths. One might feel easier about that 
word stare if itself it stood by one fixed-star of meaning. 
In modern Italian stare means to stay, to stand, to lie, or to 
sit, to remain, to keep, to stop, or to wait. With delightful 
flexibility it also means to depend, to fit or to suit, to live, 
and, of course, to be. 

Legal minds at work on this word might well conjecture 
that to stare or not to stare depends on whether decisis i'" 
dead or alive. We might inquire into the life of what we are---' 
asked to stand by. In the language of stare decisers: Primo, 
should it ever have been born? Secunda, is it still alive? 
Tertia, does it now deserve to live? 

Who among us has not known a precedent that should never 
have been born? What counsel does not know a precedent 
worn so thin and pale with distinctions that the court has 
never troubled to overrule it? How many a counsel, accord
ingly misled, has heard the court then pronounce that the 
precedent must be deemed to have revealed itself as over
ruled sub silentio and ruminated in bewilderment that the 
precedent on which he relied was never expressly overruled 
because it so patently needed to be? 

The notion yet persists that the overruling of ill-conceived, 
or moribund, or obsolete precedents somehow menaces the 
stability of the law. It is as if we would not remove barriers 
on a highway because everyone had become accustomed to 
circumventing them, and hence traffic moved, however awk
wardly. The implication is that one cannot render traffic 
conditions efficient without courting dangers from the dis
turbance of established habit patterns. We have reached such 
a pass, we are wont to say, that it is for the legislature and 
not the court to set matters aright. No one says it more than 
the courts themselves. 

Why? One speculation is that the popular image of the 
legislature as the lawmaking body, in conjunction with a 
popular notion of contemporary judges as primarily the 
maintenance men of the law, has engendered an auxiliary 
notion that whatever incidental law courts create they are 
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'''Oound to maintain unless the legislature undertakes to 
unmake it. 

One can speculate further that the occupational caution 
of judges makes them reluctant to take the initiative in 
overruling a precedent whose unworthiness is concealed 
in the aura of stare decisis. It takes boldness to turn a flash
light upon an aura and call out what one has seen, at the 
risk of violating quiet for the benefit of those who have 
retired from active thought. It is easier for a court to ration
alize that less shock will result if it bides its time, and bides 
it and bides it, the while it awaits legislative action to 
transfer an unfortunate precedent unceremoniously to the 
dump from the fading glory in which it has been basking. 

Thus courts have maintained their own theater of the 
absurd. For generations since the 1787 rule of Jee v. Aud!ey, 
for example, they earnestly pretended that ancient crones 

,-- could have babies. Again, even after the advent of conclu
. 3ive blood tests to the contrary, they could still pretend that 

anyone might be a father. Flattering though it may have 
been to a crone to be viewed as a possible mother of the 
year though she would never have a child to show for it, it 
can only have been disquieting to a man to be named as an 
actual father of someone who was no child of his. 

Fortunately all is not saved. In retrospect we come to see 
how well courts now and again do clear a trail for those 
who come after them. They have significantly expanded 
the concept of obligation. They are recognizing a much 
needed right to privacy. They are recognizing a right to 
recovery for prenatal injuries and intentionally inflicted 
mental suffering. They are also recognizing liability once 
preclUded by charitable or governmental immunities. Their 
now general acceptance of the manufacturer's liability to 
third persons for negligence has stimulated inquiry into 
appropriate bases for possible strict liability for injuries 
resulting from defective products. There is more and more 
open preoccupation with compensation for personal injuries, 
which is bound in turn to augment the scope of insurance. 

Courts are also recognizing new responsibilities within 
the family as well as new freedoms. They are recognizing 
the right of one member of the family to recover against 
another. They are recognizing women as people with lives 
of their own, transcending their status.as somebody else's 
spouse or somebody else's mother, transcending somebody 
else's vision of what nonentities they should be. 

In conflicts of law wooden rules are giving way as surely 
as wooden boundary lines. Comparable changes are on the 
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horizon in property law that will reflect new ways of hold7 
ing and transferring property, and evolving concepts of 
land use, zoning, and condemnation. Criminal law is begin
ning to reflect new insights into human behavior. Land
mark cases· in constitutional law evince major changes in 
the relation of the federal government to the states. 

A judge participates significantly in lawmaking whether 
he makes repairs and renewals in the common law via the 
adaptation of an old precedent or advances its reformation 
with a new one. He does so on a variety of fronts, in the 
interpretation of statutory or constitutional language as 
well as in the analysis of traditional common law problems. 

Rare are the statutes that rest in peace beyond the range 
of controversy. Large problems of interpretation inevitably 
arise. Plain words, like plain people, are not always so plain 
as they seem. Certainly a judge is not at liberty to seek 
hidden meanings not suggested by the statute or the avail-~ 
able extrinsic aids. SpecUlation cuts brush with the ques·_> 
lion: what purpose did the legislature express as it strung 
its word into a statute? An insistence upon judicial regard 
for the words of a statute does not imply that they are like 
words in a dictionary, to be read with no ranging of the 
mind. They are no longer at rest in their alphabetical bins. 
Released, combined in phrases that imperfectly communi
cate the thoughts of one man to another, they challenge men 
to give them more than passive reading, to consider well 
their context, to ponder what may be their consequences. 
Such a task is not for the phlegmatic. It calls for judicial 
temperament, for impassive reflection quickened with an 
awareness of the waywardness of words. 

There are times when statutory words prove themselves 
so at odds with a clear legislative purpose as to pose a 
dilemma for the judge. He knows that there is an irredu
cible minimum of error in statutes because they deal with 
multifarious and frequently complicated problems. He hesi
tates to undertake correction of even the most obvious legis
lative overSight, knowing that theoretically the legislature 
has within its power the correction of its own lapses. Yet 
he also knows how cumbersome the legislative process is, 
how massive the machinery that must be set in motion for 
even the smallest correction, how problematic that it will be 
set in motion at all, how confusion then may be worse 
confounded. 

With deceptively plain words, as with ambiguous ones, 
what a court does is determined in the main by the nature 
of the statute. It may be so general in scope as to invite 
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'j!micial elaboration. It may evince such careful draftsman
ship in the main as to render its errors egregious enough to 
be judicially recognized as such, inconsistent with the legis
lative purpose. 

The experienced draftsmen of tax laws, among others, 
find it impossible to foresee all the problems that will test 
the endurance of their words. They did not foresee the 
intriguing question whether the United States is a resident 
of the United States, which arose under a revenue act taxing 
interest received by foreign corporations from such resi
dents. What to do when a foreign corporation received interest 
from the United States? Mr. Justice Sutherland decided 
that this country resided in itself. He found a spirit willing 
to take up residence though the flesh was weak, if indeed 
not entirely missing. The ingenuity of the solution compels 
admiration, whatever misgivings it may engender as to our 
~lf-containment. 
: So the courts now and again prevent erratic omissions or 
errant words from defeating legislative purpose, even 
though they thereby disregard conventional canons of con
struction. We come upon an intriguing but quite different 
problem when we consider what should be the fair import 
of legislative silence in the wake of statutory interpretation 
embodied in the occasional precedent that proves increas
ingly unsound in the solution of subsequent cases. Barring 
those exceptional situations where the entrenched precedent 
has engendered so much reliance that its liquidation would 
do more harm than good, the court should be free to over
rule such a precedent despite legislative inaction. 

It is unrealistic to suppose that the legislature can note, 
much less deliberate, the effect of each judicial interpreta
tion of a statute, absorbed as it is with forging legislation 
for an endless number and variety of problems, under the 
constant pressure of considerations of urgency and expe
diency. The fiction that the failure of the legislature to repu
diate an erroneous judicial interpretation amounts to an 
incorporation of that interpretation into the statute not 
only assumes that the legislature has embraced something 
that it may not even be aware of, but bars the court from 
reexamining its own errors, consequences as unnecessary as 
they are serious. 

It is ironic that an unsound interpretation of a statute 
should gain strength merely because it has stood unnoticed 
by the legislature. It is a mighty assumption that legislative 
silence means applause. It is much more likely to mean 
ignorance or indifference. Thus time after time a judicial 
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opinion calls out loud and clear that there is an unresolv~ 
problem or patent injustice that can be remedied only by 
the legislature. The message may be heard round the world 
of legal commentators who listen intently for such reports. 
Rarely, however, does it reach the ears of legislators across 
the clamor and the static of legislative halls. It would be 
high comedy, were it not for the sometimes sad repercus
sions, that we are wont solemnly to attribute significance 
to the silence of legislators. There can be idle silence as 
well as idle talk. 

In spelling out rules that form a Morse code common to 
statutes and judicial decisions, and in the United States 
common even to the constitution of the country and the 
constitutions of the states, courts keep the law straight on 
its course. That high responsibility should not be reduced 
to a mean task of keeping the law straight and narrow. It 
calls for literate, not literal judges. 

The very independence of judges, fostered by judic) 
office even when not guaranteed by tenure, and their can::' 
tinuous adjustment of sight to varied problems tend to 
develop in the least of them some skill in the evaluation of 
massive data. They learn to detect latent quackery in medi
cine, to question doddered scientific findings, to edit the 
swarm spore of the social scientists, to add grains of salt to 
the fortune-telling statistics of the economists. Moreover, 
as with cases or legal theories not covered by the briefs, 
they are bound in fairness to direct the a !ten tion of counsel 
to such rna terials, if it appears that they may affect the out
come of the case, and to give them the opportunity to submit 
additional briefs. So the miter square of legal analysis, the 
marking blades for fitting and joining, reduce any host of 
materials to the gist of a legal construction. 

Regardless of whether it is attended by abundant or mea
ger materials, a case may present competing considerations 
of such closely matched strength as to crea Ie a dilemma. 
How can a judge then arrive at a decision one way or the 
other and yet avoid being arbitrary? If he has a high sense 
of judicial responsibility, he is loath to make an arbitrary 
choice even of acceptably rational alternatives, for he would 
thus abdicate the responsibility of judgment when it proved 
most difficult. He rejects coin-tossing, though it would make 
a great show of neutrality. Then what? 

He is painfully aware that a decision will not be saved 
from being arbitrary merely because he is disinterested. He 
knows well enough that one entrusted with decision, tradi
tionally above base prejudices, must also rise above the 

• 
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vanity of stubborn preconceptions, sometimes euphemisti
cally called the courage of one's convictions. He knows well 
enough that he must severely discount his own predilec
tions, of however high grade he regards them, which is to 
say he must bring to his intellectual labors a cleansing 
doubt of his omniscience, indeed even of his perception. 
Disinterest, however, even disinterest envisaged on a higher 
plane than the emotional, is only the minimum qualification 
of a judge for his job. Then what more? 

He comes to realize how essential it is also that he be 
intellectually interested in a rational outcome. He cannot 
remain disoriented forever, his mind suspended between 
alternative passable solutions. Rather than to take the easy 
way out via one or the other, he can strive to deepen his 
inquiry and his reflection enough to arrive at last at a 
value judgment as to what the law ought to be and to spell 

,"--ut why. In the course of doing so he channels his interest 
.<l. a rational outcome into an interest in a particular result. 
In that limited sense he becomes result-oriented, an honest 
term to describe the stubbornly rational search for the opti
mum decision. Would we have it otherwise? Would we give 
up the value judgment for an abdication of judicial responsi
bility, for the toss o~ the two-faced coin? 

In sum, judicial responsibility connotes far more than a 
mechanical application of given rules to new sets of facts. 
It connotes the recurring formulation of new rules to supple
ment or displace the old. It connotes the recurring choice of 
one policy over another in that formulation, and an articu
lation of the reasons therefor. 

Even so much, however, constituting the judicial contri
bution to lawmaking, adds up to no more than interweaving 
in the reformation of law. If judges must be much more 
than passive mechanics, they must certainly remain much 
less than zealous reformers. They would serve justice ill 
by weaving samplers of law with ambitious designs for 
reform. Judges are not equipped for such work, confined 
as they are to the close work of imposing design on frag
ments of litigation. Dealing as they do with the bits and 
pieces that blow into their shop on a random wind, they 
cannot guess at all that lies outside their line of vision nor 
foresee what may still appear. 

As one who has declared himself against the perpetuation 
of ancient fabrics that no longer shield us from storms, if 
they ever did, I should like now to voice a cautionary post
script against judges rushing in where well-meaning angels 
of mercy tread, hawking their new methods of fabrication. 

--'--'--'-
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The zealots of law reform too often are as indifferent to 
exacting standards of quality control as the mechanics of 
the status quo. Moreover, we cannot be so tolerant of heed
less ventures in new directions in courts as in legislatures, 
given the constant risk that judicial error will become frozen 
as stare decisis. 

We could wish that modern legislatures, often abundantly 
equipped to carry the main responsibility for lawmaking, 
would be weaving grand designs of law as informed and 
inspired reformers. Instead we must rue with Judge 
Friendly The Gap in Lawmaking-Judges Who Can't and 
Legislators Who Won't. He laments that "the legislator has 
diminished the role of the judge by occupying vast fields 
and then has failed to keep them ploughed." 

Certainly courts are helpless to stay the maddening 
sequences of triumphal entry and sit-in. What is frustration 

. . 

to them, however, could be challenge to the scholars. Steepe-' 
in special know ledge of one field or another, they can wel,.-./ 
place their knowledge at the service of legislatures for the 
plowing of the fields, for their sowing and their care. Who 
but the scholars have the freedom as well as the nurturing 
intellectual environment to differentiate the good growth 
from the rubbish and to mark for rejection the diseased 
anachronism, the toadstool formula, the scrub of pompous 
phrases? 

There is a tragic waste in the failure to correlate all our 
machinery for vigil to maximum advantage. Is it not time to 
break the force of habit that militates against steady com
munication between legislators in unplowed fields and schol
arly watchbirds in bleachers? It is for no more sinister 
reason than lethargy that we have failed in large measure 
to correlate the natural resources of legislators who have an 
ear to the ground for the preemption of new fields and of 
scholars who have an eye on their long-range development. 

Perhaps we can make a beginning by calling upon legisla
tors to take the initiative in establishing permanent lines 
of communication. The scholars can hardly take that initia
tive, for they are not lobbyists. Why not invite their ideas 
through the good offices of a legislative committee that can 
insure their careful consideration? Why not, particularly 
when some legislatures are now equipped with permanent 
legislative aids, and here and there law schools have now set 
up legal centers, and there remains only to set up permanent 
lines of communication between them? The natural agency 
for such communication is a law revision commission such 
as those long since established in New York and California 
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"-or the ones established for England and Scotland by the 
1965 Law Commissions Act. 

A law school offers an ideal environment for such a com
mission. It could there devote itself wholeheartedly to the 
formulation and drafting of statutes as well as to continuing 
re-examination of their fitness for survival. It could with
stand the prevailing winds of pressure groups as it made 
timely use of the abundant wasting assets of scholarly 
studies. One can hardly imagine more valuable interchange 
for the law than that between those entrusted to review it 
critically and those entrusted to draft proposals for its re
vision. On a wide front they could collaborate in long-range 
studies of legal needs that would richly complement the 
applied research that legislatures recurringly ask of their 
legislative aids. In turn the work of the commissions would 
offer hearty sustenance not only to the law reviews but to 

,--. all the other projects of a law school, not the least of which 
:, ./is the classroom. Such permanent relationships between law 

schools and law revision commissions, going far beyond 
today's occasional associations, would strengthen their 
beneficent influence on legislation. 

Perhaps the story of law reform would get better as it 
went along if scholars steadily established quality controls 
for the weaving of law, spurring legislators to legislate 
when necessary and to legislate well, and untangling the 
problems that advance upon courts, to smooth the task of 
judicial decision. There comes to mind a story of pioneering 
times called The Weaver's Children, which begins: 

"Many years ago a little woolen mill stood in a ravine . . . 
The little mill filled the space between a rushing stream 
and a narrow road." 

The mill might symbolize the world of scholars, in law 
schools or on law revision commissions, in legislatures or 
courts, as well as in public or private practice. The weavers 
in the mill would keep a weather eye out for the volume 
and course of the rushing stream, of life itself, to calculate 
the tempo for the weaving of statutes. They would also 
keep a weather eye out for traffic conditions on the narrow 
road, estimating therefrom the tempo at which motley cara
vans could unload their variegated sacks of litigation. The 
mill would be a model of rational methods of weaving. 

One might envisage such a development less as a happy 
ending to the story of law reform than as an ideal way for 
it to be continued. So I have thought, in saying now and 
again, that the law will never be built in a day, and with 
luck it will never be finished. 


