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10/26/67 

Memorandum 67-68 

Subject: Annual Report (December 1967) 

Attached hereto (pink) is the Annual Report. Most of the Annual 

Report was approved at previous meetings of the Commission. 

The type used to print the previous Annual Report was saved and 

used to the extent possible in the attached Annual Report. Hence, we 

will need to revise the inside front cover, the letter of transmittal, and 

the portion on "Personnel of the Commission" (page 1310) to reflect the 

current officers and members of the Commission as of D2cember 31, 1967. 

We assume that the new officers will be elected at the November meeting 

as has been our past practice so that the new officers may be listed in 

the Annual Report which must be approved for printing before the December 

meeting so that the Annual Report and the recommendations contained 

therein will be available for the background hearings on our program and 

recommendations which will be held during the first portion of January 

1968. All of these technical changes and the other revisions indicated 

in the attached report will be made before the report is printed. 

The following portions of the report have not yet been approved: 

1. Studies for future consideration (page 1325). The request for 

authority to make a supplemental study on arbitration has not previously 

been considered by the Commission. Commissioner Stanton suggested that 

this topic be added to our agenda. The staff believes that it would be 

a good topic to add to our agenda and that we need additional topics that 

are relatively narrow in scope (as this one is) if we are to have a sig-

nificant legislative program during the years we are devoting our attention 

primarily to condemnation law and inverse condemnation law. 
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w~ suggest that the request for autnority to study this topic be 

included in a separate resolution since the request will no doubt cause 

the resolution to be referred to the fiscal ccmmittees in the Senate 

and Asserebly. In this connection, it would be desirable for the Commis-

sion to consider the fiscal implications of this request. We estimate 

that we could obtain the necessary study·for $1,000, whether it is pre-

pared by the staff (,lhich we assume will be the case) or by an outside 

consultant. It is possible that we can interest a law review in pre-

paring a student note on the problem and thus perhaps avoid the expense 

of having the study prepared by the staff or an outside consultant. We 

have suggested to the Hastings Law Journal that this would be a suitable 

topic for law review consideration. In any event, the approval of the 

resolution would not require aqyincrease in the appropriation to the 

Commission. 

2. Report on Statutes R~pealed by Implication or Held Unconstitu-

tional (page 1327). Attached as Exhibit I (green) and Exhibit II (yellow) 

are the two cases referred to in this portion of the report. 

1-Ie have included reference to the United States Supreme Court case 

holding Proposition 14 unconstitutional. You will recall that we did 

not report the California Supreme Court case on Preposition 14 in the 

last Annual Report because it was anticipated that the matter would be 

reviewed by the United Scates Supreme Court. 

By a strict construction of Section 10331, the Ccmmission is not 

required to include cases holding provisions of the Constitution (as 

distinguished from statutes) unconstitutional. This construction would 

appear, however, to be contrary to the legislative purpose of the section 
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which is clearly designed to provide a means whereby the Legislature is 

advised of such cases. This ~atter should be considered and determined 

by the Commission. 

The R8ccmmendations on page 1328 will be revised, if necessary, in 

light of the Cou®ission's decision on the Proposition 14 case. 

3. Tentative date for submission of recorr®endation on inverse con-

demnation. The Annual Report as previously approved reported on page 

1313 that the Commission tentatively plans to submit a recommendation on 

inverse condemnation to the 1969 Legislature. We have changed this to 

the 1970 Legislature. It is now obvious that it would not be possible 

to submit a recommendation on this subject in 1969. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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REPORT OF THE CALIFORNIA LAW REVISION 
COMMISSION FOR THE YEAR 1967 

FUNCTION AND PROCEDURE OF COMMISSION 
The California Law Revision Commission consists of one Member of 

the Senate, one Member of the Assembly, seven members appointed 
by the Governor with the advice and· consent of the Senate, and the 
Legislative Counsel who i~ ex officio a nonvoting member.' 

The principal duties of the Law Revision Commlssion are to, 
(1) Examine the common law and statutes of the State for tbe 

pnrpose of discovering defects and anachronisms therein. 
(2) Receive and consider suggestions and proposed changes in the 

law from the American Law Institute, the National Conference of Com
missioners on Uniform State Laws, bar association., and other learned 
bodies, judges, pnblic officials, lawyers, and the puhlic generally. 

(3) Recommend such changes in the law as it deelDll necessary to 
bring the law of this State into harmony with modern conditions.' 

The Commission is required to tile a report at each regular session 
of the Legislature containing a calendar of topics selected by it for 
study, listing both studies in progress and topics intended for futun 
consideration. The Commission may study only topics which the Legis
lature, by coucurrent resolution, authorizes it to study." 

Each of the Commission's recommendations is based on a research 
study of the subject matter concerned. Many of these studies are under
taken by specialists in the fields of law involved who are retained as 
research consultants to the Commission. This procedure not only pro
vides the Commission with invaluable expert assistance but is econom
ical as well because the attorneys and law professors who serve as 
research consultants have already acquired the considerable background 
necessary to understand the specitio problems under consideration. 

The consultant submita a detailed research study that is given carafnl 
consideration by the Commission. After making its preliminary de
Cisions on the subjeet, the Commission distributes a tentstive recom
mendation to the State Bar and to numerous other interested persons. 
Comments on the tentative recommendation are considered by the Com
mission in determining what report and recommendation it will make 
to the Legislatqre. When the Commission has reached a conclusion on 
the matter, its recommendation to the Legislatnre, inclnding a draft of 
auy legislation necessary to effectnate its recommendation, is published 
in a printed pamphlet." If the research Btudy bas not bcen previously 
published, it usually is published in the pamphlet tontaining the 
reeornme.nd.tiou. 
1 See c.u.. Gow. Com:! II l0300.1(t340 . 
.. See CAL. Gon. ~ f 10310. The Comm1l1shm !a _Iso directed to :recommend tbe 

expreas repl!al of all ata.tutes. repealed by i..mplleatlon or held uru»natltuUonal by 
the Supreme. Court ot the. State or the Supreme Court ot the Un1ted Statea. C.u.. 
GovT. CoDII • 10331 • 

• See CAL. GovT. COOlI t tOns. 
4i Occasionally one Gr lIlGre membars (If the- Commlssion may no-t j(:Iln in a.U or part -of 

&. recommendation submitted to the Legis)ature by the Commis$oli. 
( 13m) 
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The p:Ullp1iet,1 >t" distributed tn the Governor, Members of the Legis
lature, beads of lta~-0 d2prt;--Un~!lts~ and a substantial number of judges, 
district ",to mel's, 18"wye,'s, b", professors, and law Hbraries throughout 
the State? Tim., a b?gc "ud representative number of interested per
sons are given an oppryrtunity to study and comment upon the Com
mission's work before it is submitted to the Legislature. The anllUlll 
reports and the recommeruhilon<:j and str.dies of the Commission are 
bounu in a f;et of vnlmuf'3 ~hat is both fl p(·rmanent record of the COIDw 
mission's work and. it i;; believed, a v81Mble contributiou to the legal 
literatura of the SL~tc. 

A. total of G7 bins and t-'iHO rnJpo:;('d e:nnstitutlonal amendments have 
been draft;:.,J by th(: COLlmts.:;ion to effeetuate .its reeomm(':ndations.6 
ji'orl.:v-tflret> of th('s.(~ bills w{'r(~ l~niwtf·d at the first s(I'ssion to which 
they ~v,'ere pr(~5(,)1·tt'-d; (~l(!vl'n bHls. Wl~r(' ('naet,~d at subsequent sessions or 
their subsj <!.nCt~ 'Xii;" inr~Orf)Oril..tI';'J irrt{) other lcgi:sJatiun that was en
acted. Thm;j of the (17 bHis ree(lmm('ndt~d) 54 eventually becaml'" law,1 

I So:'!e CAL. GOVT. CCJ)~ § 1(13.133. 
e 'l'h~ nur'<:').~j' ..... f l.llli!; ';l(·t.m~l1v ir,ITo6u<'A;(l w~s in {,xc:e:-;s of £7 sin('e. !n ~ome (';;l:Qes,. 

the substance or fr.B ,,~m.:: hin was introduced at a. aubeequent Beasion and, in 
the caSo'.! c,f the Eddcil.c6 Code, ti ... .sa:ne; oHI \Ya-3 introduced in both the Senate 
and ·,.he ,P. E!:'J<~n~:'1:I, 

'Cal. Stats. Ho::i5, Ch. 799, p. 14M and Ch. 8'11, j:). 1494. (Revt.slcm of various s6CtlOnf 
ot Ute Bdur.,atl(Jn COO-e relating to tbe Public S{';hool System.) , 

Ca.L BtA-tEl. UlfHi, Ch. llh.~, -po ZH3. (Re,·;s.~on o! Probate Co~8 Sectiona 640 to ''''-
8&tting aside of ~tato);S.) 

Cal. Slat$, l:9f>'f, Ch. 1021 Do 1$.1&. (I'Jirnillaticin. crt ot-sol.ete llroV1aiona ill Penal Coda 
SeoUOT'.I!i 1217 and lS'lIi.) 

Cal. State. 19051. Ch. U:.l. !). 732:. (!l-fa:dmum ~rfod of oonflne-ment in a. county jaJl.) 
Cal. Stats. 19-£1. Cll. 2';'{'" p. 992. (Jud1etal tlOti~ of the law of !orejgn CQuntrlea.) 
Cal. Stab:l. 19S7, ell. 456,~. 1S1)~. (ReCtJ~itl:catjon of FiM and Game Cod-cI,) 
Cal State. H<J'i', Ct". 410, p. 1.526. (Ri.ght£:! ct ,mrv1ving apoUBEt- 1n prot)flrty aeQ.uired 

by deeecklt while. domtr:lled "'l~t:wheN!l,} 
Cal StaL'!. lS~7, Ch. 5~(], lJ. lfi8:9. (Not:!ee 01 a.pplkat!oD fu.l' attorney's feu and costa 

in u()mestj" N-laUou ;:.~-:Jor:;a.) 
Cat StAtS. 19~j.7, Ch. 14:.8, p. 2$24. {Brln[,nr g new partlea 1nto elvilaet!ona..) 
Cal Stat.s. 19{i.9-, Cb. 122, ,). :::;J05. (Dectrine. of worthier tlUe.) 
Cal Stav. 195£,. C'h. ii!S. 9. 24~~. (Effe('Uve date ot an order ruling oc motion tor

:n-6W trial) 
Cal. Scat!':!. U::'~', Ct.. ·P:9, J,l. 2404, {TIme- withIn 'W'-Mc..':r. motion for new trla1 !nay be 

tu.ade,) 
Cal. Stat&. 19~9. en. 410, ~~ 2l05, (Suspeneton of abl!lCllnte. power of aUenatlOlL) 
Cal Stat;;:. 19.59, Cb. SOt), p. 2Hl. (F"T(lr;edlu'e fOot" appoinUng gUardi.nlll.) 
Cal Stats:. aZ:J, Cll. 6;:;':, u. 2HZ. (C{)dificatlon of Jaws relating to grand jurlea) 
Cal Stats. 1959., Ch (·2-&:, p. 2H9. (:-.. :for-tga~ to seCtll'~ future advanoea.) 
Ci?l. Stats. 1:?!i~, Ch. 171&, :po .j.n!i and Cbs.. l'124-1n8~ pp. 4131-4166. (PZ'eleIltatlon of 

claims ::tr,itli!3t p.ubltc entitles.) 
Cal. Sta~.& J~jn, Cll . .((.1,:0. ].r.~fi. (j:,r-ldtraUon,) 
Ce.1. Stats. lfolfil. C"h. r.. s!' , p. 17:::3. (Hesclselon of contraota.) 
Cal. Stats. l~C.l, Ch. 6::t.6, p. lESS. Ud.er Viv<J5 marital property rlgbts in pro1J6l1;J' 

:aeqruT't'!ln w?!ib <jomidJe6 ei;o;ewhllra,) 
Cal. Stat.s. ::'%1, C~" (:£'1, 1:. 1857. (Suf"tllv3.1 (Jot actIons,) 
Cal. Stat!!. 1::151, Ch. 161:l:, Po 34.33', ('l'ax apportio:tU'Ufmt in -e-miner.t domain proceed· 

1ngs,) 
C!!.L Smts.. 19S1, en. 1613, p. 80142. (TaldllT, pCl2S('!SSit"ln and paaaage- of Utl& bot em!· 

nent dQtt1.D..ln pror~€d1nP,'B.) 
Cal. Stntfll. lD',l, Ch. 1616, p. ::W:'£.. ;p,.e'l.r£fliQn <If .Tuv~nUe Court lAw a.doptlnK the 

Ilubstallc""" (}f two bill!] (!raftC'd z,y the C(tm:rnl~:;;lon to efEectulLte its :reeommenda
tf<:ms (';n ~hls i9ubje-::1..) 

Cal. Stats. Hl~3, C'h. 10;;.;11. (S.::.vereJgn jmmunlty~tot1: liability of pubUe entitles and. 
pubIl:c C'""]Jloye(:S'.) 

ca1_ Stats. J 1t e.3, ell. 1715. ~ Soverdgn irnmur,!tY--0latm8" actions and jlJdgmentl 
6g~lllSi: p-ublit' p.!",tttl('$ ar,,f. p::bllc ernp!o:tYeeSl.'.I 

CaL S:t:it.,.. 1 :J( •. ~. I'~). 1 ;.ji'~. (f!<:"',·rdgn iIJlnJtl11iL.'·) -~JJsJlr:wce cov(ll"'age for publ!c- en
HUe!'! <.I.tld P,l bl; c ""r-;:-11 (lye·" 5.) 

.Cr.l. Stat:'!. 1S£S", en. HS:;':. (Sove.e:~m InJmtUlity-~-dense of pubUe emplGY&eS.) 
Cal. StatB. 1!Jt;:3, Ch, Hi&~. <So .... ~rof!iJ;ll ir::1munfty-workTn('"(1,'a compensation benefl.t1J 

for perAOTIS [lsslstlr,g l:-aw eniON'.r·m~3t or fire ('antrol <offie0t'8.) 
Cal. Stats. 10~3, ~. 1&135. (P-;;vereign lmm-..r,lty--amendmentl! and repealS of lncon~ 

sJ"hmt specIal :",1;>.\ute:"J.) 
CaL Stab. 1!IE:3, ('1'1, '.61Ht (So''i''t'lr(:lgn [mmun!ty-f.i.T.tlendments and repeal! of inco.n

elrtent 6P~e1.a.l ";{.3.tutes.) 
Cal. Si;;:ua. 1!H;3, en. 2%~. (SCJ.~('relg'n fmmun~tY--amendments .and repeal", o~ lneoD

elB"...ent Bt>e<'lal statllteA.) 
CBI. St.'\ta. 1"&6[;, Cn. 2!;tS-, (E'i'1dLm~ CCJ.de.) 
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One of the proposed constitutional amendmenll! was approved and rati
fied by the people;' the other was not approved by the Legislature. 

Commission recommendations have resulted in the enactment of 
legislation affe.f:ting 1)'H55 MC:tlons of the. California statut.e-s: 943 se(~· 
dons have been added, 427 ..,dion. amended, and 485 sections ""pealed. 
Cal. Stats. 1'&65, Ch. 6U, (SDvercign flnmunity-claltns and actkmll agatrurt pu.bllc 

entities a.nd PUblic employees..) 
Cal. State. 1965, CD. 1161. (Evidence in e.minent domain proceedings.) 
Cal. Stat& IOn. Ch. Ut7. (SoVereign !r.tttrlunlty-liabmty of publle enUUee for-

owner8h~p and operathm Qf mot.ar vehicles.) 
Cat. Stan. 19!j5, Cha. 164-9, 1660. (Reimbur3(!.ment for movtng expenses.) 
CaJ. St:th,. 1!.t6:7, (:'h. 72. ( ... ,\.lr1itur.) 
Ca.L SULtS. J 961', rh. 21::2. (Evidf>tlce Codp.--Awkultural Code tcviRiQns.) 
C".ll. -Stata. 1.%7, Ch. 6,'i0. fRvidenf't=: Con.e--Rvld"n('c Code revi:"lions.) 
Cal. Stuu. 191>1, Ct!. 702. (V~hjde ('Olle Sec.tian 1'1160 r~nl~ 1'I"-k'.tf-d 'lecttons.) 
(,,'3.1. StatR.. 1967. Ch. 10!. (£"Vid{lll(·..e- Code~-CGmmeI:.(1::,J Code rcvisl(,ns.) 
Cal. Stat~. 19G7, Ch. ]1(i·1. {Exehartge of valuadoll data in eminent -domain pro

ceedingR.) 
Cn)' Stnt;-;. 1~;::7, Ch. ]::="2"·1. (Suit l~y (iT ~:::-~.;T'..};.t o.ln lIr.in("or!"'fJ"!":'l.t(~d ;1.!--.'"'coebtkm.) 

·CAL. COliST., Art. XI, 1 1.6 a9S{t). (Po:wer of Legislature- to. prescr-ibe. procedures 
I"overning claf:mt agatr..st chartered cities and counties a.nd employees therool.) 



PERSONNEL OF COMMISSION 
As of December 31, 1967, the membership of the Law Revision Com. 

nrlssion is, "'--Bicl1ud R Keating., Los Angcles, O~ _________________ October 1, 1961 
Sho Saw, Berkeley, Vice O_~ _______________________ Oetob ... l, 1969 
B01L .Tames A.. Oobe-y. Merced. SeMW MBmOer________________ • 
BOl1. A.l.fnd H. Song, Monterey Park, A .. um~lr Jlce'tltber _______ .. 
J"oeepb A.. Ball, Loag Beach. Memllet" _______________________ Oewberl,l969 
Jame9 R. Edwards, San Bel'lUJ.rmno. M~e:r ______________ Oct()ber 1,1007 
John R. McDonough, Stanford, M ... ber ____________________ Oetoborl, 1961 
Human F. Se1vin, Lol! Angeloee,. Membet' __________________ October 1.1967 
Thomu E. Stanton, Jr., San FrilDdsco, M.".oo,-______________ October 1,1969 
George H. Murph,., Sllttllmento, _ o,8icio M BMW ___ .• _____ t 

In ,Tune 1!l67, Mr. Gordon E. McClintock was appointed t{) the Com
mission's sUlff as Student Ikgal .\" .. istant. 

In July 1967, Mr. ChITonee B. Taylor, previously on the Commis
SiOll'S staff as Speeial Condemnation Counsel, was appointed Assistant 
Executive Secretarr to fill the vacancy created wl,cn Mr .• Joseph B. 
Harvey resigned to euter private law pr:1eti(~e. 

In September' 1967, Mr. Ted W. Isles wus appointed to the Commis
sion's staff as Senior Attorney. 

NOTE~ W1.11 list current of:'icc's and rrembe "'s of 
Co..'IL'Tri.ssi')u as o.f :mce.."';~')cr 31, 1967, 'r.ili .r-enort ap-:,)oint!T£nts 
of ne-,'l cot'1:issi0fLers, and ',rill reT~ort electicr~ i]f r;ew 
officers of COTJ"o.missiorJo 



SUMMARY OF WORK OF COMMISSION 
During the past year, the Law Revision Commission was engaged in 

three principal tasks; 
(1) Presentation of its Jegisl1ltive program to the Legislature.' 
(2)" Work on various assignments given tc the Commission by the 

LegisIa ture? " 
(3) A study, made pUrsuant to Section 10331 of the Government 
" Code, to determine whether any statutes of the State have been 

held by the Supreme Court of the United States or by the 
Supreme Court of California tc be un<lOnstitutional or to have 
been impliedly repealed." 

The Commission held four one·day meetings, five two·day meetings, 
and one three-day meeting in 1967. --- / - ---------
~ See pa~s QtBJli;{ ift/1"a. ~ <..J ~ i."- - I ~'j 19 '. 

Set; page iIr,1i1f/t". _____ ~.-~_"-- y / 

• See pale" i.'..... '"~ ,,-~--"." '- -~ ':>...;2.<.", ~ 
-'" /-- ---.. "- . ,---! ..... ./ 

/ j .~>!'7 , 
~ 

(1311) 

't. -...:a.',J ~;"",S'o..:. 
j 1~'t~:":-"(, <1 



1968 LEGISLATIVE PROGRAM 
The C{lmmission plans to submit five ree{lmmendations to the 1968 

Legislature: 
0) Recommendatiln' Rewting to Escheat (September 1967), re

printed in 8 CAL .. L. REnSION Com'{ 'N REPORTS 1001 (1967). 
(2) Reetnp,mendation Rewting to Recovery of Condemn.e', Expenses 

on Abandonmwt of an Eminent Damain Proceedi1lfl. See Ap
pendix XI to this Report. 

(3) Rec<nnmeruWtion Relating to Improvement. Made in Good Fa!1h 
Upon Land Owned by Another. See Appendix XII to this 
Report. 

(4) Reeommendatwn Relating to Damages for PersoMllnjltries to a 
Married Person as Separate or Community Property. See Ap
pendix XIII to this Report. 

(5) Recommendation ne7ati"lJ to Sen';te of Prates., on Unincorpo
rated A.'!S"ciali01lS. See Appendix XIV to this Report. 

The Commission also recommends that three studies be trbPPed 6. ,,-~~. 
from its cah'ndar of topics. (See pab'" (II, IJijraTiiiiatJiilll e au· . / " 
thorized to study one .. d.itional topic (See page" infra) . 

./1- I : 
',-L (!" '-'.Y / "1 ::I. :> ' 

.-' / 

--~'''''--
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MAJOR STUDIES IN PROGRESS 
INVERSE CONDEMNATION 

Resolution Chapt.", 130 of the Statutes of 1965 directR.d the Com·. 
mission to study "whether the d(",.isional. ,tatntory, and constitutional 
roles governing tl1C liability of public entities for inVf'fSe COndE"Dlnation 
should be revised, ineluding but }Jot limited to the liability for inverse 
cOlldfl-mnation l'e'sulting from flood control projC-'.cts.'t The Commission 
illte}Jds to devote a substami"l portion of its time during the next two 
years to th" study of inverse condemnation and tenwtively plans to 
submit a recommendation on this subjed to the ]970 Legislature. 

Professor Arvo Van Alstyne of the College of Law, University of A < .'. "s ',-.. il .... \ 
Utah, has been retained as the Commission's research consultant on It J _" ..... -y-•. 
this topic. One portion of his researeh study has been completed and y<- ~-h".' c .... 
published. See Van AIBtyne, Statutory Mo<Uficatio .. of lflverse Oon.- I do. 
demflawlfI: The Seo e of Legislative Power 19 STAN. L. REV. 7'1;7 ........ ;;;..;.:... __ -~ 
(1967), itI:Ie{remain er 0 e researe stu Y IS aval a e in mimeO=-
graphed form.. ai &PI ll!B@'eHtCli'e.s AI C hem!:) mam- for ita publica I5Ull in 
a lew ITie1ti ;:> 

The Commission began its consideration of the research study at its \.. 
November 1967 m~'eting. ) 

CONDEMNATION LAW AND PROCEDURE 
The Commission is now engaged in the study of condemnation Jaw 

and procedure and tentatively plans to submit a recommendation for Ii 
comprehensive statute on this subject to the 1972 Legislature. 

As it did in connection with t},e Evidenee Cod,' study, the Commill
sion will publish a S(~l'j('S of l'eports containing tent.utivr. rf'Commellda~ 
tions and research studies eovj~ring various asp~ts of condemnation 
law and procednrp, The commruts and criticisms recriv~~d from :in· 
tcrested persons and organizations on thcSf!' tentative rec;ommendntions 
will be considered before the comprehensive st.atute is drafted. The first 
report in tllis series has been publis],<,d. See Te.ntatitJ" Recommendation 
and a St"dy Relating to Condemnation Law ana Procedll.Yc: Number 
l-Posscs,,;on PriM to Final J",lymMlt una Related Problems, 8 CAL. 
L. REV!SJON CO)<M'N REPORTS nOl (19G7). The .ceond rese.nreh stndy 
in this series, dealing with the right to take-~ is a11ailable in mimeo.
graphed form and arrangrmc-nts art" bf.ing madf', for it.s publication in 
a law review. The Commission's Shlff has begun work on the third 
st.udy which will defll with compensation und the measure of d"muges. 
The (',ommiss;oll .lso has retained Professor Douglas Ayer of t],e Stan
ford Ip,w Sehool to prepare a research study on the pro<.edural a.'pects 
of condemnation. 

Prior to 1972, the Commission will submit recommendations con· 
cernillg eminent domain problems that appear to be in need of imme
diate attention. The Commission submitted the first sueb recommenda· 

(1313) 
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tion, relating to the exchange of valuation data, to the 1967 Legislac 
tore,' and' will submit a recommendation to the 196B Legislature 
relating to the recovery of the eondemnee's expenses on abandonment 
of an eminent domain proceeding,' 

EVIDENCE 
The Evidence Code was enacted in 1965 upon recommendation of the 

Commis..ion. Resolution Chflptor 130 of the Statutes of 1965 directs 
the Commission to eon tinue its study of the Evidence Code. Parsnant 
to this directive, the Commission has undertaken two projects. 

The first is a contin uing study to determine whether any substantive, 
technical, or clarifying changes are needed in the Evidence Code, In 
this connection, the Commission is continuously reviewing texts, law 
review articles, and communications from judges, lawyers, an.d others 
concerning the Evidenee Code. As a result of this review, the Commis
sion recommended to the 1967 Legislature that various changes be made 
in the Evidence Code.' 

The secolld proje~t is " study of the other California eodes to deter
mine what changes, if any, lU'e needed in view of the enaetment of the 
Evidence Code.' The Commi""ion submitted recommendations relating 
to the Agricultural Code' and the COlllmercia) Code' to the 1967 leg
islative session, Mr. ,Jon D, Smock, a former memher of the Commis
sion 's legal st.aff and now a memher of the staff of the J udi.ial Couneil, 
has heen retained as a research consultant to prepare researe.h .t.udies 
on the changes needed in the evidence provisions contained in the Busi
ness and Professions Code and the Cone of Civil Procedure. To the 
extent that its work schedule permits, the Commission will submit rec
ommendations relating to these and addit\'!.,nal codes to future sessions 
of the Legislature_ .r,q Ii> 

'-.:-'--" 
~Hee Rf'co","-mcIJdtatGlJI nellllirlg to iSCfH'f."j·Y hi Emill-Ml-t ]}(1)laitl P((JeceJ1Jlp8, S 

CAL. L. Rm:JSIOX Co:r.nJ'X OR1'S 19 (lHH7). F"or a l~i:<hHive history of this 
recommendation, sef" page ~ mira. See aloo C:ll. Srots. lfMi-1. Ch. 1104-. 

$ See ilectJfti.mCRdatifJn llclati-n-o (.Q Reoovery oj COfidemtlet' EXJU!1WltJJI on A ~t1'nd6"'" 
ment oj an Bmineni. Dot/wi.n Proceeding. Apf-P-ndb:: XI of tbis Rept}rt. 

! See l-tecomme.ndati(;n RcI(1.titIO t(, the EJ'tidcnce (,ork: NIWtter J--Et'ideJl.C8 O(jd(: 
~s:ion$ {Octobl'r 1006',. For a h·~hd:tti"e h.i~to:ry of this t{':CQrnnlendtHion, see. 

b
--·-~--;..--- ~elJi)i tntnt.. gee nl'!Q Cal. StatJl. Ul67, en, GGO. 

/' - Since the publication of. its t\~mmendntioD.s to tlJe 1007 I~islli.tur(>", the 
• . 1. j ~ I Commission h~ s reviewed the following: KODgsgl1Uro, J itaimlll N o.tiu ami the 
I ;r OaJi/Q1"RiG Eviden-ee Code. IS HASTINGS L .• T. 117 (1006); )-lcDcmougb, T1I.e-

Caltfornia BVUUnce Cade: A Precis, lS EAS'rINGS L.J. 89 (1900); Miller, 
RCYfmd the Law Gj Etliaence, 40 So. CAL. L. REV. 1 (lOOn; lioHnnri. The 
P"6.II'CHnption Ta.kell' (1)t (j. NC1J,' Look in OalijfJrniu. 2 L1XCOLN L. REv, 101 
(1007); Notes. 18 flAsTJ)fc..:S I~.J. at 1M. 210, find :22"2 (066), at 677 (1007). 
'I'be Commrs!<itm hl\s .a:lS(! consideroo Jettt'rs from judgl'S Rnd aH07l't.I:'Y.H. 

'C-{tncerniug thi!; p:roj~t. ue Molinari, The Prt:llfl.mpUQH Takes- on (l' New £ook in 
()"U.ff~rn.i(l., 2 UN(:OL!"l 1~. lQ.;.v. 101. 1O<J-ll0 I HK:j'j). 

&: Sec .Recommen4atwn Rela'ino tOe the Etliaence Code: Num"ber .2-Aortoulh.:ral (JfXk, 
.R~i.QJt-.S ~ October 1006). For a l<~giHluth'e llistory of tbiH rec<)mmendati'on, see 

~A~~' i.,."jl'(l.. See .Hl~ Cal. Stots. lOU7, Ch. 2U:!. 
1i!::J ' "S~ ltr::t101Rmcnda.tifm ltefatiflg. ttl thr:: Evidenoo Oode: Number- 3-0ontflwn'ci4J Code W Revilli,:m* (October 1006). Iror a If'gitd:lttve hh:;tory of this recommendation. 
",_cc/page-., infra, See IlIso Cal S,.t", 1967, Ch. 703. 

~,. . 



LEGISLATIVE HISTORY OF RECOMMENDATIONS 
SUBMlmD TO 1967 LEGISLATIVE SESSION 

Eleven bills and one ""neurrent resolution were introduced te efl'ec
tuate the Commission's recommendations 10 the 1967 session of the 
Legislature. Seven of the bills passed the Legislature and were ap
proved by the Governor. The concurrent resolution was adopted. 

With respect te each hill, at least one s!,<,cial report was adopted by 
a legislative committee that considered the bill Ench report, whieh was 
printed in the legislative journal, accomplished three things: First, it 
deelared that the Committee presented the reporl to indicate .more 
fully its intent with respect to the particular bill; second, it stated 
that the comments under the various settions of the bill e<111tained in 
the Commission's reeommendatiOll reflected the intent of the Commit
tee in approvlng the- bili except to the P...xtE>Dt that new or revised com· 
ments were set out in the Committee re:p<)rt itself; third, the report 
set out one or more new or revised comments to various sections of the 
bill in its amended form, stating thai such comments also reflected the 
intent of the 'Committee in approving the bill. The reports relating to 
the bills that were enaeted flre ineluded in the appendices to this Re
port. The following legislative history also ineludes a reference to the 
reporl or reports that relate te each bill, 

RECOMMENDATIONS ENACTED 
Resolutioll ,ippro";"{1 Topics for Study 

SelliLle Concurrent Resolution 1\0. J 3, introduced by Senater Clark 
L. Bradley and auopt~d as Resolution Chapter 81 of the Statutes of 
1967, authorizes the Commission to ""utinue its study of topics pre
viously authorized for study anu '" drop from its ealendar one topic 
(right to support aft,·r an ex purte divorce) on ",bieh the Commission 
had concluded no additional legislation was needed. 

Evide1lCe Code 
The Commission submitted three recommendations relating to tbe 

Evidence Code. Ono reeommendati()n re1at€d to revi.ions of tlte Evi
dence Code itself; the others related te revisions of evidence provisions 
in other codes. 

Evidence Code revis;", .. ,. SmatJ· Bill No. 247; which in amended 
form bocame Chapter 65() of the Statutes of 1967, was introduced by 
Senator Bradley to P-trcctuftte the- recommendation of the Commission 
on this subjc(!t. See Rec.ommendation Relating to the E-I;-idenc(' Code: 
Number .1-E.,·;dtllce Code Ret';s;o",s, 8 CAL. L. REVll>'10N COM>t 'N RE
ponTS 101 (1967); Roport of the Senat" Com.,,,ittw 011 J"dieiary 011 

Senate Bill No. 247, SENAn: J. (Mar. 30, 1967) at 789, reprinted as 
Appendix II t<1 this Report. 
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The following signifieml! amelldnwnts were made to Senate Bill No. 
247: 

(1) Proposed Evidence Cod~ Section 646, relating to res ipsa 
1oquitur, was delet{'d. It wa:; not possible to aehiev-e-. n.greem~nt as to 
the language t.hat should be used to state the prr..sumptive effect of res 
ipsa loquitur. Ac:cordingly, the matter was left w eourt determination 
in accordance with thE': general guidelines already in the code. 

(2) Proposed Public Resources Code Section 2325 was deleted as 
unnecessary. See the re,';sed comment to Evidence Code Section 1602 
(repealed), printed in the Senate .Tournal for ?fareh 30, 1967, and reo 
print€d in Appendix II to this Report. 

Agricultural Code Twi,iOlls. Renate Rill Xu. 24&, which in amended 
form became Chapter 262 of the St,,!utes of 19(;7, was introduced by 
Senator Bradley to effectuate the reeomm,'ndation of the Commission 
on thi. subj""!. See Reco",,,,endatwn Rtl<ltill{J to the Evidence Code: 
Numbr!T 2-A{IricultuTnl Code RCt'l~~ions,. 8 CAL. L. REVlSIOS COMM 'N 
REPORTS WI (1967). 

A nev, Agricult.ural Code was enacted as Chapter 15 of the Statntes 
of 1967. Senate Bill No. 248, which as introduced had been drafted t.o 
amend or repeal provisions of the exi~tjng Agriculturnl Oode, waS 
therefore amended to make tI.e same changes in the new cOlk The Sen· 
ate Committee on tTudieiary aooptrd a report containing a comrru'nt to 
each section of the amended bill. Sec Report of SeJwie Committee 011 

Judieiary 011 Senate Bill No. 248, S"NAT".T. (Mar. 30, ]967) at 78[}'" 
789, reprinted as Appendix III to tillS Report. 

Comm.ercial Code revisi<!ns. Senate Bill No. 249, which in amended 
form became Chapter 70:) of t.he St.atute" of 1967, was introduced by 
Senators Bradley and Song to effectuate the recommendation of the 
Commission on this suhject. Sec Recommemlalilm· R,latina to tke Evi
dence Code: NltmbG"(' 3-Commcrcial Corle Revisions, 8 CAL. L. REV!· 
SlO>: CO>.M ':>I REPORTS 301 (1967). 

The following significant amendments were made to Senate Bill No. 
249: 

(1) Section 1202 of the Commer,,;al Code, as amended in the bill as 
introduced, was further mncnded as follows: In subdivision (1), the 
phrase "document in due form purporting to ben Wag deleted. In 
paragraph (a) of subdivision (2j, the ptm • .se "A d,xmment in due 
form purporting to be the doc>ument referred t() in subdivision (1)" 
was suhstitut"d for the words "The document." In paragraph (b)' the 
phrase "Unless the contract otherwise provides" was deleted as un· 
necessary in view of Commercial Code Section 1102 (3). 

(2) Section 1209 of the Commercial Code, as added by the bill as 
introduced, was rennmbered as S,'etion 1210 and the reference to See· 
tion 4103 was deleted from renumbered Section 1210. 

(3) Section 4103 of H .. Commereiai Code was deleted from the bill 
because the Commission Mncluded that. t.his Hection needed further 
study. 

The Senate Committee on Judieiary adopted a report eontaining " 
comment· for new Section 1210 of the Commercial Code. See R.po-rt of 
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Senate Committee on Judiciary on Senate Bin No. !M9, SENATE J. (May 
22, 1967) at 1997, reprinted as Appendix IV 10 this Report. 

Additu,. 
Senate Bill No. 250, wbic.h in amended form beeame Chapter 72 of 

the Statutes of 1967, was introduced by Senators Bradley and Song 
and Assemblyman Burt-on to effectuate the recommendation of the 
Commission on thiB subject. See Recommendat·;on and Stnd1J Rclali .. g 
to Addilu.r, 8 CAL. L. REVlB10N CO,,,,'N REpORTS 601 (1967). 

The following significant amendments were made to Senate Bill No. 
25(}, 

(1) Cod" of Civil Procedure Section 657 was amended to substitute 
t'insufficiency of the evidene:.e to" or (lomparable ]angnage for l'the -evi~ 
dence do_es not." or eomparable language in various plaees in the sec
tion. This amendmpnt was made at tl1(' sng-g-I?stio:!l of the- State Bur on 
the ground tbat the lllf'uning of thf' existing language, w1lich the 
amendmf'-nt restored t has bef'H settJf'd by judicial decision. 

(2) Code of Civil Procedure Section 662.5 was amended as follows: 
The phrase "and specifies in its order" was inserted in subdivisions 
(a) and (e). The phrase "grant a motion for" was substitut"d for the 
word ~'order" and the phrase lCits order granting a new trial" was 
substituted for the phrase "such order" in subdivision (e). All of 
these amendments were intended to make the language clearer rather 
than to change it in substance. 

The Senate COIDluittce on .Tudieiary adopted a report containing a 
revised comment to Section 657. Sec Report of Senate Committee on 
Judiciary on Senate Bill lio. 250, SENATE J. (Mar. 16, 1967) lit 678-
679, reprinted as Appendix V to this Report. 

Vehicle Code Sect;"n 17150 and Related Sec/iolls 
Senate Bill No. 244. which in amended form became Chapter 702 of 

the Statutes of 1967,was introduced by Sonators Bradley and Song 
and Assemblyman Bear to effrduate ilie recomm~ndation of the Com· 
mission on this subject. See RccomrncndaiiOfl and Study Relating to 
Vehiele Code Sec/",n 17150 and Relattd ScC/i'Ms, 8 CAL. L. P.EVISI0N 
(){)MM'N REPORTS 501 (19G7); Report of SeMle Committee 0" Judiei
My on Senate Bm No. 214, S""ATE J. (Apr. 21, 1967) at 1267-1268, 
reprinted as Appendix I to this Report. 

The bill was amended to delete the proposed provision.. relating to 
contribution because the Stilte Bar reported th"t it was making a com
prehensive stndy of contribution and opposed the enactment of speda1 
contribution statutes before the comprehensive study is completed. Sub· 
division (b), rela.ting to liability for punitiye dam_ges. was added to 
VehieJe Cooe Sections 17151 and 17709. Other technical amendments 
were made. 

SuU By or Against An UninCO'rporaftd Association 
ScIDltc Bill No. 251, which in ,uncnJed form became Chapter 1324 of 

the Statutes of 1967, was introduced by Senators Bradley and Song to 
effectuate the reeomme)ldation of the Commission on this subject. See 
Reet>mmcnOOtio" alld Study Relatin.g to Suit By or Again.$t An Un;n-
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c01'poraied Association, 8 CAL. L. REVISION" COlo.!:'N REP<lRTS 901 
(1967) ; Report of SMw.te Com-·mitico on Judw;4ry on SMulte Bill No. 
251, SENATE J. (Apr. 21, 1967) at 1269-1270, portion r"print~d as Ap
pendix VI to this R<>port; R"port of Assembly Co-mmittee "" Judiciary 
on Senale Bill No. 251, ASSEMBLY J. (.Tuly 6,1967) at 4997-4998, por
tion reprinted as Appondix VII to this Report. 

The bill was substantially amonded in the Senate rrnd in the Assem· 
bly. The text of the bill a~ cnaered, together with the official comment 
to each section of the bill, is set out as Appendix VIII to this Report. 
Most of the amendments were technical or clarifying; the following 
are the principal substantive amendments: 

(1) Subdivision 2.1 of Section 411 was amended to permit service 
on any member of the unincorporated association if no person has 
been d,,,,ignated agent for service of proe~,," by the aSllociation or if 
the person so dt>signated cannot. be found. The C()mmission int.ends to 
snbmit a rccomm,maation to the 1968 Legislature that this rnle be 
modified. Sec Appendix XIV to this Report. 

(2) Section ]5700 of the Corporations Code, which was not affected 
by the bill as introduced, was amended to conform to the other pl'''' 
vision. of the bill and to make other revisions. 

(3) The provisions relating to filing a designation of agen't for servo 
ice of process or designation of principal office were B1lbstantially re
vised to permit. use of automatic data processing equipment and to 
make other revisions. 

Discovery in Eminent Domain Proceedings 
Senate Bill No. 258, which in amended form became Chapter 1104 of 

the Statutes of 1967, was introduced by Senators Bradley and Song to 
effectuate the recommendation of the Commission on this .ubject. See 
Recommendation Relating to' Discovery,,, Em;nent Do",ain Proceed· 
ings, 8 CAL. h REVffiIO,," Cm. .. r'N REPORTS 19 (1967); Report nf As
sembly Com."itiee on Juditiary on Se'Mle Bill No. 253, ASSEMBLY J. 
(Jnne 28, 1967) at 4717-4720, portion reprinted as Appendix IX to 
this Report. 

The bill was amended in the Sen.t.e and in the Assembly. The text of 
the bill as enact~d, t"getber witl, a comment to each section of the bill, 
is set out in Appondix X of this Report. Most of the amendments were 
technical or clarifying; the following are tbe principal substantive 
amendmen Is : 

(1) Subdivision (0) of Section 1272,01, relating to rules of the 
J udi.ial C()UDcil, was deleted. 

(2) The . bill was made inapplicable to any eminent domain case in 
Los Angeles County in which a pretrial conferenee is held. 

RECOMMENDATIONS NOT ENACTED 
Whether Damag .. for PersGn",llnillry to a Married Per8<Y1t Should 
Be Separate or Community Property 

Senate Bill No. 245 was introduced by Senators Bradley and Song 
and Senate Bill No. 246, a companion bill, was introduced by Senator 
Bradley to effeduate the recommendation of the Commission on this 
subject. See Recommendation and Study Relating to Whether 'Damages 
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for Person& Injury to a Married Person Sh&uld B. Separate or Com
",u,,'ty Property, 8 CAL. L. REVlillON COMM'N REPORTS 401 (1967); 
Rermrt of Sena.te Commi!/ee 1m Judiciary on So·nate Bm. No. 245 and 
Senate Bill No. 2';6, Sl<!'1ATE J. (Apr. 21, 1967) at 1268-1269. Neither 
bill was enacted. Both bi]Js passed lhe SeDate, Semite Bill No. 245 in 
amended form and Senate Bill No. 246 as introduced. Senate Bill No. 
245 was defeated on the A""crnbly floor and Senate Bni" No. 246 was 
tbe:reupon ordered to tbe ..t\.s8(~mbl'y ]mlt~.tiv{': filp. The Commission l)a.~ 
reviewed tltis Teeomm('-ndation and will submit a fC'vlsfd l"{~e()mmentla
lion to the 1~68 r,egislature. See Appendix XTlI to IJJi. Report. 
The Good Faith Improver of Land Owned By AMther 

Senate Bill No. 254 was introduced by Senator Bradley to effectuate 
the recommendation of the Commission on this 811 bject. See Reeom
me"datilm aM Study Relating to the Good Faith fmp"aver of Land 
Owned b-tJ AMther, 8 CAL. L. REVISIO'" COMlIf'N REPORTll 801 (1967); 
Report of S,nai. Comm·itlee on Judiciary Ml Senaie BiU No. 254, 
SENATE J_ (Mar. 16, 1967) at 679-680. 1'he bill was not enacted. It 
passed the Senate in il.mended form, passed the A"""mbly, reconsidera
tion was granted, and the bill was I'e-referred to the Assembly Com
mittee on ~Judiei.ary and die-o in that. Cummitte{~. The- Commi~.·;;inn has 
reviewed this rt~Olillnt"ndation und will submit a rev"i:-;ro retonuYIf'nda-. 
tion to the laG8 Legislature. See Appendix xn to this R,'port. 
Abandonment or Terr"inatwn of a Lea ... 

Senate Bill No. 252 W>!.$ introduced by Senators Bradley and Song 
to effect.uate the recommr:nda.tion of Hie Commission on this subject. 
See Recomntendation and Study Rdaf'ing to Aband(}nmfnt or Tc.r,((f>infIt.. 
tum of a· Lease, 8 CAL. h REVISION COMM'N REPORTS 701 (1967); Re
port of Senatf; Camrnitie('; fnt Jtuli.eiary on Senate Bin ~Vo. 252, SENATE 
J. (Mar. 16, 1967) at 679. The bill wa. not enacted. It p'L,sed the Sen
ate in amended form, W},g favorably reported by the Assembly Com
mittee on ,Judiciary, but waR moved tu the inactive file in the A",.robly 
after the Commission withdrew its recommendation tll'lt tbe bill be en
acted because the Commissiun -.onclnded that the proposal needed fur
ther study_ 



CALENDAR OF TOPICS FOR STUDY 

STUDIES IN PROGRESS 
The Commission has on its calendar of topi"" tile topics listed below. 

Each of the"" topics bas boon authorized for Commission study by the 
Legislature.' 

Topics llnder Act;..,. CMtJ>idefat;o'll 
During the next year, the Commission plans to devore subsUJntially 

all of its time to consideration of the following topics: 
1. Whether the law and prllcedure .rdating to condemnation should be 

revised with a view to reeomm(~Ilding a comprehensive statute that 
will Si'fegUllrd the rights of all parties to sueh proceedings (Cal. 
Stats. 1965, Res. ClI. 130. p. 5289; "'f also CuI. Stats. 19.16, Res. Ch. 
42, p. 263; 4 CAL L. REVISION Co.,,,, 'x REPo"TS at 115 (100:!)).' 

2. Whether the doctrine of sovereign or gov~rnmental immunit.y in 
California should be abolish.ed or J'eyised (Cal. Stats. 1957, Res. Ch. 
202, p. 4589) .' 

.1 Section 10335 of (he- G~h'ernm('nt C-ode ft!"uvid'Cs that the ComuU8fdun shnU study, in 
addition to tLf}::-;e t.olllc,; whidl it- reN.lmmol'llds IUld which urii!' IlP},}J"QVed 0::\' the 
Legislaturo, uny topic which tbe I.l2'gif;lIltUtC b~' concurrent n>.soluu.au refe.rs to 
it for Sll.eh i!tlloy. 

The lcgii'3}atin~ diff.ctivefl to mflke th('£e studleii :rite Ji~w fifter- each topic. 
-* See ReCOmft'2.(lRdation U-rnl 8fudy Relating to Rf:'id<tNC6 -in Eminent D!1maiJ'! Proceed· 

illfll!; J:eciJ1lf'me1Jdrltion and ,,"Iud-II Rdll/itig fa 'faking l"WiMcsi'<i(P~ and PfulIagc of 
Ti.tle is Eminent D6,.,wiu P""{j('e.cdju!1.~; ](f'('OrJwH';1uluH«n u.nd Stu4y Relatmg to 
tlu: Reiml,u-rscme11t for MQd:r.-g BJ (lemrCl! lrhen Pl'rlPl'<rtll Is _4cquired fo'f' Pu-blic 
u~, 3: CAL. L. Rf.\'lSloX' t"m,C\f'~ Hl-:j·ORTA. Rl:!Cnrum('udnrioll:) Imd Stndh'!s at 
A-l, B.l • .fwd C-l (l94:n). For a If'~l~l:Hj'''e hi1':tttt"}' n.f rbt"Sf' r~.Qmmenduti(m~ 
~ S r.u_ L. Ib:\'JH1U~ Cf):"I£~'X R!,:poln'f; l-ri ~ 1!)ti1 t. ~(-'(!: ;~l:,;() {'llL ~hlt~. 
1001. ell. 1m2 (T:n tlp]wrtlonnwnO ,twt (',t], ;:O::Tllttol, l~)m, f'h. Hil:j (wking 
Im~I";-;;;;ion alJ(} j):Hl..~'aJ,:~ jlf ~i;i.~). 'rhe ~lIh:<l:m~(" .)f t't't·O M tht,>'4' rf!("1Jmm~'u{l;lti(ms 
WID'. iu.cm·p~)r:ltf'd In l(l:..d~Jafion f'mw((~d in Hi!i!:), Cul. ~tnL.". ]9(i('). Ch. 11;il, 
f). 2BOil ('\ Lrlt'DN'. ill pwi.umt duH):tin firo(:(I~'dhl~s); (th. j(, .. H), p, S7·ll. and 
Ch. l_:')O. p. 3j·l(j {1·(·iTJll;m·s~'mfmt fnr m",ilL~ ~:xp(·nK(':'<'). 

Se~ :ll~ Reeommcndll1ilm and SffldV }(,elatitiD tt) Co-nrfemnation J.JI'1.W a.tUl 
ProoeaurfJ: Ytimher- "-Di",cON'l'/i in 1-]"tilt,Wt Domain PlocccJingfi, -1 CAL. L. 
R~'VIBlO~ C.().:\jM'X R}~J>OR'I'i'l 701 (lfl()';1). !t~or a It''gi~l~tjv;:. hiswry jjf this. n't.~ 
omme-nd~.tion, ~ 4 CAL. L. H.Rn~JO~ Cm.Cd'N Rl':polt'!'s 213 (HlC:n. g('e nlM -----.. 
RecommenaatitHl Relating to Dia.ooHry in Bmif'l.clIt Dc.m~in. Pror:eeding,f, 8 CAL. /-'7{ f > 
L. REvISION O:n,f:U'N PJ!:FOtlTS- 19 (19(-j.7). }I'or a h\!",''-i;.luti''l! histor' 0 '----~ 
)"E'C'"mmt':ml:lthm. ::-;r·f' H CAl .. r... HE\'lSJOX l;':nn.r·s lb~I'Hll:~'~ ., ndtri' f. ~ 
al~ Cut ~tat:ol. 11)(;7, ell. 1J(}.t({"X(·IHlil.!.':f' of ,':lllJ:nion dMn). 

See- also Recommurdofilm Rc!ati~tl to ltcfJfJrc"I'jJ of C(.jn.demnu'.9 E;;rp«mltC.'-8 on 
A ltqntfomme.nt of an l'Jminent DCHtHZ11t l'-rQcccdiAg, 8 CAL. L, RE~'lSlO.N Cm.f)'!'N 
REPOIl1'B'IID (1001). 

The C~)mmh~ .... ilm i!'< now 01~flC:OO ill th~ ::-;mdy of this tOllic and 1-(>UUlth'('-ly 
plans to :omhmit n T('(-clmnwndittion fot n (~nml1n'hof'nt-:jw ~wtllt(L t(J 1b~ un:! 
lpJti::-;lnhH'f', S ..... ! 1; C.-loT,. 1.. Rl'nswx ('OMM':-.;- Rta"llRors M tHJhf I. 

I See- Re-eommeni/.atiMt-..... R-daiint1 to N~'l'I1cifltl l,.,wami~Jt: Ntm"'JCt" J-'1't)rl Liability 
()f P1lbli(! EntitieM a11d P-ubl-ie Empl()ue-~.: NtHnluw 2-C/6im,'. Actionlt and .'ud,-
menh .4gaffi,U Public z.JntilicJ:; and Pu/)lic Emv7ogeefoJ' Nflwber j--bUll-ran.ce 
CfJt)er(Jg~ ffJr PulJ.lie, NJltilies a:n:d- PtiMic BmlIJOYM8; NUf1Ifler J,-Dcten-Jlt: ()f 
Pttolic Etnplollerur; N'Umuer 5-1AabUity 6j PGidic Eutitiell fof' O~)H-er~h';p alld 
Ope:NtttoB of JlMor Yehicl!i:ot; ~7fltN-ber- 6·--W"r~~nltln'a G£tf}jpensattrlK Benefit8-
for PerS0'48 A..s8i.8tiftg LCMI:I Enforcemf.:fli Qr Fire C,.ntf'ol Ojfu:er3; Nttm~cr "1-

(13:lO) 
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3. Whether the decisional, statutory, and const.itutional rules govern
ing the liability of public entities tor inverse condemnation should 
be revised, including but not. limited to tbe liability for inverse 
condemnation resulting from flood control projects (Cal. Stat •. 1965, 
Res. Ch. 130, p. 5289). 

4. Whetber the Evidence Code should he revised (Cal. Stat.s. 1965, 
Res. Cb. 130, p. 5289).' 

5. Whether the law relating t.o the use of fictitious names should be 
revised (Cal. S ta Is. 1957, RI'S. Ch. 202, p. 4589; see also 1 CAL. L. 
REVISION Co~IM'N REPORTS, 1957 Report at 18 (1957)). 

6. Whether the law relating to the rights and duties attendant upon 
termina'tion or abandonment of a lease should be revised (Cal. Stl.ts. 
196,), Res. Ch. 130, p. 5289; see also Cal. SUllS. 1957, Res. Ch, 202, 
p. 45B9)." 

Amen4me,d.x and Repeilla- of Incon.J,ljtoCJfj Rpf'eial ""1f1llttr~, 4 C"AL. L. Rl.'VlsIQ:i 
COYM'N REl'ORTl:! Ml, ]001. l:!Q1. U~l, 1401, 1;;01, lllld 1601 (1003). For I!l leg~ 
i~lntive history ot th~m'J re~(}nnncndntir.ll~. Il"(:!e 4 CAL. L. REVISlOX COMM'S 
REPORTS 211-:n;J (l!)u':1J. St':P. al:-ll~ A .'U"dl/ Rc/alihg to Sot-'!.~'re.jg"" I1H-nl1mity. 5 
CAL. L. REH~HlX CU:\l"M'S Ib;run.'L'::io 1 O:I(':;':{1. ~(I", J\l80 ~t:li~ l00~t Ch. lUSt 
(tort Ii.nhiUtr 'if pHI,lie (-nfitif'S mul !mhli(' ('ml)h~Yt"t'~j: C;~1. ,sllHl'i, ]fjr,S. Ch. 
1715 CcluiUl!':, u("lifJ1J;:> HIHI jl1~l.\.rnH'll(:"; tl~nim;t pnbl.it: l'ntifil!S lUlU puhlic ('lU
ployeE"I,;); Cal :-::lub:. tUU;{. ell . .1fj;-O;:! (im'inr~lnt.>(L ('l)Vf'l'!lg{l- for l)ul,lic 1-'1l1iti{!3 
and puhlic enwl(I~'(>('l'i): C;il. Ht:j~H. IHf'>3. ('h. Hif-..3 (or'i('I)t<e (tf pnb!ie. em
I)loye,~::;-~; C:i.l. ::'-;tll(S. H}f~i, rh. lGH-! (wol'kwrn':, ('oln:twnl'l;ltilfu iWIl('fit:-; tOJ' 
fier::«)D~ a:s:-!j~tin:.:' lnw 1'llfor{-f'fUt'nt ~Ir fil'(' control 111li(-(>-r;.;); ('lll. ~ulL". H~i. 
Ch. lfi&i (;Huendnwnt", H1l'l N'l)\;;il~ ()f incoll"j~t(,111 :KIW{'iul ;"J;ltnt4'~) ~ C;tL 
Htnt.H. 19H.'l, (,h, .H:k"\.Ei- (<lln~'UdnH;tI1:-; and N'W':ltt. .. of ine(m.:-;,lo.;if'Uf l'1lf'ti;ll "tnt.· 
ut~s) ~ {'ll\. };inf:-:l. 19~i., ('b. :!fr.2!J (;lDl(tndmt·l.t:-l tllJd r,'poi',ll:,;. IJf iIu:unsi;-.tent 
special stlltll t f':-I', 

S~i':' also ReCQ1»lrlfl1aatio.tl Relating to SOt)e2'eign Immunity: Numller S--Re· 
vi,o,ioJt..\I af tlte (;Q()tnlJIl(!utul l~jalJi1itll Ad. 7" C .... r" r.... RL'\'ISm;>l COlll1'N 
REVOR1'S 401 (]~!. FN' ~ !f'Kislnliv('! history (If this f(~eumml'JloI.btioll, s .. ~ 7 
CAL. L. U}~nHlO~ emf"".\'" Rl:I'OlHS 1114 (lfI6.1). :4('(> :lh.;o Cll1.. :-:'1 MR. Hk:5. 
("h, 6..13 (clJliJ.IIf.l flU.!] :\;-rimu; 'l,,;iiJl!<.l )lnhlic t~ntitil"s llH(] llul,!ie empll}rl!p~): 
C~1. Xtatf';. 19fJ5. ('h. 1a27 (liabililJ {If 1111ltli(" e.ntitil.':-l tor owuE'r:o.hill and Orloi~r.'l· 
tion uf ID(}tor VE'hid(':.<}, 

Thi ... tOlrir. wilt he ('nll~iitrr('(l in C-OUlI(.o,!-tior. with the Commi~~ion':-l ~tll(]Y of 
to1)le 3. (inYcr~ C't)lltll:TntllltinTt i. 

"See RecommendaHI)ll P"fJP&~·iug an Evide.nflc C6iJe, 7 OAL, I~_ REVISION COJ,U.{'N 
R£PORTS 1 (11)6.:'»). A 8f!'ril'l:i nf tentt'!th'e ~mmcnd.:ltjons :\.Ud t-eAA!31't"h t\tlldi(,;HI 
relating to tJw rnifm'm RlJl(Lg (of E\'idl~rjC(~ wus pnhUsll('o and dil:'trihutNl for 
comment. prior to tbe IH·.'par.'l.t.ion of tIle- rec<,mm~n(b.ti(}n Ilrrlposiug tlH'! Evi· 
dence ("..ode. Hee 6 CAL L. RE.vtSIO~ Co"nr'~ Uf:Ni.t1'S iU 1, HH, 20], 001, 7Q1, 
SOl, 001. lOOl! and AlipemJir. (H)()4), ls\w ;ft l~j:<ll.lt.h·e histm'J,' (Ii thi~ rp('Qm· 
m(Lndution. f.;~ 7 CAL. L. R),;nsmx CO).L\f'X R~roR'rs H12-.... '914 nOO.iij. St'C- :lIN() 
E~;tdfJnce (!Qdc With Offif!tal GOJiJffitf"nt/r, 7 ('Ar~ L, REVISION CO:MM.'l't: REl'()RTS 
lOtH (Hli}!)"i. ~p il[;.;n C.al. H(~ltS. HI(j5, {'h. ~ (Ei-·if1('tlN' (,O(h'}. 

See 8L.;;o Re(.!ommerulali{)tHt RdrilitJ.tl ,.1) the Rdd('t/-C-c Cooe: ''''.-Ullt.&er 1.-.fkidt:1tce -G0 
Code nCtlu.tritla; Ntimbcr 2"-Agric,..lt.-uI·al Coaf! R{,f'i~icm::f; SUfloitcr S-COllHrl.c,.. I:J /':::- ~ 
cial CotU lletJi:!ioRIl. S CAL 1.. Ri-;\,ISfO:-i CO-'lll'N Rl:POR'l"S 101 .. 2frl....-30+-.. _.- .:> .J 

(1967). For n legi:lll:lth'e bb;tory nf thof"!c'(t- rpcommendH.tion:!;, see '1( f'Alh L. RE:· 
\,l~IO:'\' ('O"M\l'X RF.T"lHn·~.~;;Jlft -/19t)71. FlC'{' '11:-1(1 {';11, ~hltf>. 19n7. ('-11. r.l<1n----f2 "-
(E\'trl!'u(>l'- ('I~l" r(wil'Jm)g) :-('a1. Kt:lts_ lnG7, eh. 2{i2 f A~ricllltur:11 (;oc\tl red- 11 i 
sieHlI-;}; (':11. SI at~, HIH7, Cit .• 03 ('()mmer/·bJ Corle r'(·\'isj,ml'). . . ." 1 ' 

Thi1"i tnpk j!', lIlHler t."'lmtinlling- :.tud,~· til d{'tpl'Tninp Whr-ttWl' nny ttill);\;hmrh~ J" / 
te~hJlk·.u1. 4)r dm'i';\-'jtl~ ('uaug'ot'l': :l.l"E' l\('C'clt'd in thl' }~ddell(~' ('4)(11:. ~)-~lt'1' 
cha~('s M't': 1H'f'd('d ill (.Uw!'" t'll(lp~ 11) {·OU(ltl·l1J.!hem· t.o- th-e- E\·lclf>Hot(!. ('o~](·. ~W:> 
:8 ('AL. L. Rr:n;-lWN CllM,,(.'i Rf:)'(m.'I's ~ nfIC7) , 

e; See Recomme:ltdatio:n 6-Jo~d ~tudu llei.fJlitl!} tfJ A I~undm~molffi·t or Tcr,nmation fJf~. 
ua.se, 8 CAL. L. n.l'-;,vll:Hn}.' Cu.!ll:M':q Rt:l'OJ~'I'lS 701 (H)(j7L }I'or IL legislntive I" ,q . 
history of this recommendation, sec 8 CAL, L REVISIO:S- C-oWY'N Rti:POR'l"'S ~ 
(1967). 
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TQpks Continued"» Ca.lrndar for Further StuiJ,y 
On the following topics, ,tudics and recommendations relating to tbe 

topic, or one or more as]W'ts of tbe topic, have been made. The topics 
are continued on the Commission's Calendar for further study or ree· 
ommenJatiollR not ~m,et"d or for the study of additional aspects of the 
topic or new deVelopments. 
1. Whether an award of damages made to a married person in a per

sonal injury action should be It c separate property of sucb married 
person (Cal. Slats. 1957, Res. Ch. 202, p. 4589).' 

2. Whether the law relating to additur and remittitur should be re
vised (Cal. Stats. 1965, Res. Ch. lao, p. 5289; see also Cal. Stat.s. 
1957, Res. Ch. 202, p. 4589)." 

3. Whether V chicle Code flr(,tion 17150 and reJated statutes should be 
revised (Cal. Stats. 19£5, Res. Ch. 130', p. 5289; see also Cal. Stats. 
1962, Res. Ch. 23. p. 94)." 

4. Whether the 1~w relating to the rights of a ~nd faith improver of 
property belonging to another should be revised (Cal. Stats. 1957, 
Res. eh. 20'2, p. 4589)" 

5. Whether the law rel.ting to suit by and against partnerships and 
other unincQrporated "ss()ci~tions should be revised and whether the 
law relating to the liability of sneh associations and their members 
should be revised (Cal. Stats. 1966, Res. eh. 9; see also Cal. Stats. 
1957, Res. Ch. 20'2, p. 4589).' 

6. Whether the law relating t6 the eseheat of property and the dis
position of unclaimed or abandoned property should be revised 
(Cal. Slats. 1967, Res. Ch. 81 ; see also Cal. Stats. 19.;6, Res. Ch. 
42, p. 263)." 

-(jj!J) 
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7. Whether ttw jury should b. nutllOrize<1 to take a written copy of 
the coures inHotrUttion:'ol into thf< jury room in eivil as well a.s crim
inal cases (Cal. Stats . .1~35, Rt's. Ch. 207, p. 4207).' 

8. Whether th" Jaw relating to quasi.community property and prop
erty deseribed in Section 21)1.5 of the Probate Code should be re
vised (Cal Stats. 1966, Res. Ch. 9).' 

Other Topks A ... tn.oriud for Study 
The Commission has not yet begun th~ prepara tion of a recommenda

tion on the topics liste,l below. In a few eases, however, the research 
Btudy is in preparation. 

1. Whether the law rc'pectin>! jurisdietion of eonrts in proeeedin~s 
affecting the custody of children should he revised (Cal. Stats. 1956, 
Res. Ch. 42, p. 268; see also 1 CAL. L. REVISIO,; COM,,'N REPORTS, 
1956 Report at 29 (J 957 )) . 

2. Whether the hlw relating to attaohment, garnishm('nt, and property 
,exempt from execution ,l'Quld be revi"",] (Cal. Rbis. 19;'7, Res. Ch. 
202, p. 4589; see also 10M,. r.. REVISION CO}!M'N REPOItTS, 1957 
Report at 15 (1957)). 

3. Whether the various sections of the Code of Civil Procedure re
lating to partition should be revised and whdher the provisions of 
the Code of Civil Procedure relating to the eonfirmation of parti
tion sales and the provisions of tIle Probate Code relating to the 
confirmation of sales of real property of estilles of deceased persons 
should be made uniform and, if l1C,t, whether there is need for 
clarification as to which of tlH~m gOV(Lrns confirmation of private 
judicial partition sales (Cal. Stats. 1959, lWs. Ch. 218, p. 5792; see 
also Cal. Stats. 1956. Res. Ch. 42. p. 463; 1 CAL. L. REVISION 
COltM')[ R>''PORTS, 1956 Uep()rt at 21 (1957)). 

4. Whether the Small Claims Court La", shonl,\ b. revls<·d (Cal. Stats. 
1957, Re •. Ch. 202. 11. 45R9; see illso 1 CAL. L. REVISIO)[ Cm"" 'N 
REPoRTS, 1957 Report at 16 (1957)). 

5. Whether the law relating to the dodrin~ of mutuality of remedy in 
suits for "fleeiiie performanee should be revi"",] (Cal. Stat •. 1957, 
Res. Ch. 202, p. 4589; see illso 1 CAL. L. R>:VJSIO)[ CO"" ')[ REPORTS, 
1957 Report at 19 (1957)). 

6. Whether Civil Code Section 1698 shQuld be repealed or revised 
(Cal. Stats. 1907, Re". CI;. 202. p. 458~; eN. "Iso 1 CAL. L. RfOVISION 
CO",,'N REPORTS, 1%7 Report at 21 (HI57)). 

7. Whether Section 1974 of the Co,le of Civil Procedure should be 
repealed or revised (Cal. Stats. 1958, Res. Ch. 61, p. 135; see also 
2 CM,. L. REVISION COMM 'N Iffil'OR'·S. }!)58 Report at 20 (I959)). 

, See Rer.-ow:lu·end(!fiu'l IIn·a HI-1.ldy Rdll-tilJrl ttJ. Taking Itl;dnu:iio1'u tv.. the ,fUN) "((Dom j 

] (,;H .• L. nl:n~Jo:-.! ('(L\I\1':" R;'~I'tIRn:; !It Cot (1!\;;,)7). For 11 1t'g-ixbliYf' hi,~f(.ry 
of thill rl'f,,(l1nmt'lldatiun, M*- 2 C~'tJ~ L, HE\'lSroS CO)Hl'::o,; Ih:J>olt'Ts, 191"18 HePQrt 
at ]:1 (18r.!I), 

'" See Rccamtn-endIJ,:Lir)tl tmd St~dy Rd.1Jt-i-ng to Rights of .surt:it:in!1 ."fluMe in. Pr-QP. 
ert!J At:qu":rt.:d II!! Dt:'red(·:ttt WkiJ(; })()mir:-Ue~t 1:,'llit'~:h('n':" 1 CAY ... L, RF.n.sIO~ 
COM::-I':..; fb;,'ur~'l'" ;It t;"l .f l~k-;jL }\).l' :L 1.~b,btin· l,is;I'j')' ll( thj" rl'(·(,mmf'lld;t~ 
1")4)1). St,:{, 2: CAL L. HI·~\"J~W;'; ('f,MM'N R~;J'OJrr8, l~l;)." !tl'l'tll't :It 1!~ illi.;""IHL ~~t! 
a!>;() ('nL ~!-:tlo;. lfi.i7. (~h. -100. :-;pp, ll.ccl)nlJil(,!tf'id·i&l~ o,.d ,--:lmJy /~('lldi}r!1 tn 
b,tt;" Yii'f).I! MlIdf.l1l J}t"(q,,,rlf} n.itdr"ll!f "1 Pl'lrlH'rfJl Ar.(jll-il"(!{/ lO.[/I' n"uJlidlNJ 
RIs.cu'hu'f:, 3 ('.\J" L RJ-.:-rlMO:\' ('/),IM':-' TIEl'otn1'> ;tf ]-1 (lfK~1 f. For a h'~i:-;· 
lath',' hi:-;to)""y "i lili!'; rp.r'IITI1nlt'lld;ni1fl"t. t'P(' -l C"AL. L. lt~;\'l~l{}.'\ <"I}.\1;o.l';.: RI'-.I.'OllTt;. 
15 (lJKi3). ~(!c also·CHI. f:;t~lt::-;, 1001. Ch. {,.,"16. 



1324 (!ALH'ORXTA LA'iN P.EVISIOX eOlnnssIOX 

S. Wheth~r Section 7031 of the Business and Professions Code, whirl! 
precludes an unHeense:d contractor from bringing an action to re
cover inr work don(', should be revised (Cal. St"t8. 1957, Res, Ch. 
2D2, p. 45R9 j j,;N': also 1 CAL. L. REVISION COXM'S REPORTS, 1957 
n,'port at 23 (19S7)). 

9. Whether California statute" relat.ing to serriee of process by publi
cation should be revised in Jigllt of rccent decisions of the United 
States Supreme Court (Cal. StMs. 1958, Res. Ch. 61, p. 135; see 
also 2 CAl,. L. REVISIOX CO:l<M 'N REPORTS, 1958 Report at 18 
(1959)). 

10. Whether fhe law relating tn a power of appointment should be re
vised (Cal. Stats. 1005, Res. Ch. 130, p. 5289). 

STUDIES TO BE DROPPED FROM CALENDAR OF TOPICS 
Pour'O,'cr 7'rusls 

In 1965, the Commission was directed to make a study to determine 
whpther the law rdating to devi~s and bequt2"Sts to a trustee under, or 
in aeeordance with, terms of an existing inter vivos trust (the so-called 
l'ponr-oVel" tru.st n ) should be revised. Cal. Stats-o 1965, Re-iJ.. Ch. 130, 
p. ,5289. 

Chapter IG40 of the California Statutes of 1965 enaded the Uniform 
TestumenMry Additi(lJls to Trust}; Aot (Probate Code Sections 170-
173) to deal with the problems that existed in this field of law. Ac
cordingly, the Commission re.:ommend. that this topic be dropped from 
its calendar of topics. 

Diu,,,;(,,, of Property on Dil'orcc or Separate Jiain/enamee 
In 1966, the Commission was directed to make a study to determine 

whether tbe law relating to the al1oeation or di"ision of property on 
divoroe or separate maintenance should be revised. Cn.!. Stats. 1966, 
Res. Ch. 9. 

In DL"Cc-mber 1966, the Govf'rnor ~s CommisRion on the Family rt~om
mended the (~re<1tlon of ;l s.tat~wide family court s)'"8te.m and revisions 
of the subMantivc law rt,lating tu the family. liq)(Jri of the Grrverno·r's 
Cmnmiss-ion lin th(: 1?a.m1:ly (Deer-mber 1966). The re{·.omm(~nded revi
sions hwlude revisions of the law reIatiTI6' t.o aHoc~atiGn or division of 
prop(~rty on divoree or- SE"pRrat.r maintrnantE'. To avoid dupl1eating the 
work of the Governor ~s Commi8sion, the Law Revision Commission 
reco1l1mcnds that this topi(~ be dropped from 5t& calendar of topics . 

. Rights of a Plttatrve Spouse 
III 193.6, the Commission was. Iluthor-izrd to make a study to dctr-rmine 

\\'hether the law l'd.nr!ng- to the ri~hts of a putative spouse should be 
revised. Cal. 8tatK 1%6, Res. Ch. 42, p. 263. 

The rec~onmwndatlon8 of the Governor's Commission on the Family 
include re(:ommendutions relating t.o the rights of a put,)tive spouse. 
Report of the- Gm}(·rnor'x Comn-H·ssion. on the Famil-y (De(~t>mb('r 1966). 
To avoid duplicating the \\'(Jrk of th{' Oov(,l"IlOr'S Commi.'i."'!iion, the Law 
Revision ConuJ1isslou recnmroends that tllis topic be dropped from its 
calendar of topics. 
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STUDIES FOR FUTURE CONSIDERATION 
The Commik&10n now has ;em 'l/1enaa cOD<o;i:-:.tinO' of 27 iStudies wllieh 

will T£'qnirr sub~t.c1nti,i1l1y .'111 of lis (:llt'rgl('s fur ;vf'ral yl:~'lrs. For tllis 
reason thf' Commission will not r(~flU(':.;;.t aut]]hrit~, Clt Hw 1 068 l.('~i:,;la
tive S(·s...~iOH to und~rtt-lkfL nny nf'W ~tudi(~s, The Cornmi!o"i:-;iull reeom
me-nth'!t llowf'v€;r, t}}at it, b(, authm'izrd to make II stU(ly of a probl(>m 
that has arlse-n under Ipgislation L'uad('d Oll reeollHHl'nd<'ltlon of tlw 
Commission. 

A stu.dy to dd(-;~'mine whcth(:~' the law rdat~'n[} to arbl}rah:on 
sh.ould be rev;sfd. 

Code of· Civil ProN!duff' Sc:ctions 1~80 tn 1294.2, rf'lMing to OlJ'bitra
tjon~ Wfrf'_ enud.rd in IfJtil 1 npon rl'(:oI11nt{'nd~tiOll of t1v~ T ~:tW Revision 
Commission,::! Although l'xp{~ri'--'n('f:': undpt· t}w 19G1 statute hils bf'fll 
gell(~rally sat.isfadory, tlw eff('(~t of 'til arbitr<t1-1on CLlUSt- upon tl](· 
rigl1t of a party to fi1e a mt"'~lwnit):5 lien or obtain provi:-;innal relief 
snell ll.-"i atttl.tilment if; nn(.J~i'r. 

Comnwut<:ltof!:> g'('n{'::rai1,v a.grre thnt provision~l] Tl..'mec1irs Rlwuld bo 
available for the- prf'sC"rvatioll of proW'rty and to SN'UJ'C the satjsfae~ 
tion of the award to the SHIll(' cxh'nt it would lw U',,·ailtibll.': if the di~putc 
w(>rf' in Htigation T,tth(>r 1han ~Lj·hltr,;ltiHn.:;: This ruh' has bE"rn f-i-ihlb~ 
lishefl by statute in ~Omf' jurigdietinns·1 itIld by judh!lai decislon in 
others.,j' The law in C.alifol'nia~ huwe\'('!r , is nne-leal' bi~ti-lU!S(, of three 
recent Court of Appeal decisions. 

In Homestead Sal', a: Lua-n A$",'n t~. Sil-pen'(lr COJr.-rt,(j t.11e pl~lintiff 
:filed a mechanic ~s Ii,,}} dHjm for mOlh~V due- on a ('.onstruc:tlon (~ontr:lct. 
Shortly th(-'reuftt'r~ he tlle-d a ('(JfIlplaint for brt~at:ll of contra('.t v .. hi(:n 
cont.amr-d a r('('-it,Jl uf the arb~tratjon t!hru.,,;;(· HDa a pr,ly{lr fnr an ordr.r 
to arbitrate. Tlw deft.;fubmt UTollg-bt m;mdann.Is tn s('t 1iJoiide the arbitra
tion order on t.:hC' gronnd that th(~ filing- of th(1 nWt,hanl/..,. ~s ]j~ll and the 
filing of the compl jut, wlJio; .. h \vaS 1)1 the furm of a f()l'f'l']OS[lr~ 4l('tion, 
constituted a fcpudl~lt't(J)) ,l»f1 '\,~Iiver of th~' urhitratioll a~r(>(·nlent. 
Citing tIle statutnry law in )Jew York, tJl(: ~onl't 1wld tJwt the: filing 4}f 

1 c.ll, i'{Iats. 1001. ell. 461, v. :H,)-IO, 
! ~ee HC('fJrjI/Jw,H[allofc aMl l;';turi?1 H.dlJlillfl to Ar1)Uration, 3 CAL. L. Rl:inSION 

('0.\0,(;-.,' RF.l'OWl'S nt G~l (1Hm). 
a S'[l;JU:a':t;. Cm,fMt,;it('lAL Altn]'fl~.',,'rIO.x A':'iD AW.'l.l-ms ~ l.:j.~, :.o:f:'('- ]11:)4 nA~mKioK~ 

:\,ATIOSAI. CO:--';J.'EHF.!."(~~; Of.' C(}1l~!l8~l{f.\'EH:8 ox rXU'QltH ~'I'.'\H: L.~W8 11~~1::!~1: 
l:::Hm,:.o;p:-;, Ounul1fJ-n-irur. Ulld Strllul.ory ArlJ1tnrli(n.': l'rfJMej//~ .·\Y';/IIUY ].'rrwi Tli6r 
U""~'-.tiJ,:thH~C, 46 !lh~:'l. L. HE\". 81U, Sal (100~); Xotc, 1, X.YX,L.t.!. (53H 
(lH--tO). 

l':l""hf'o Hrst Fuiiftrm Arhitr:lt:on A(·t Wfl.I:; ao()Ptf":l ill l!d·.l:, 'fIlal· 1'<"t fJrfldik·d. in 
t-j.'ctltH) 1:.!, dwt_ Ml Hl'bittllljlJr, C\:Ul:q· wOH]d n(.l I;~lt" H'O','l~itillal r~')jwdjt'~, It 
-W.'lS i:'!)l:I(:tl'tl in fom' ~1.:.ltl'S: ::'\~;V. Itt; ... " ~'Li'r. ~ 3:-0:.1;00; :\:,C, GI~S. ;';TAT. ~ 
1-100.; (1'1'/1.1£ COla: A.'ls, § r~l-l~, W:rOluill~ Laws {If 1fi:t7, l'fl. flU, * l:!: 
{rt'pen!Nl 1!l5HJ. C()T)lI{'cti<'ut ~ll~o bni>! 8-1wh l\ :-:!ltl.ul~. ('0;-';-,", UK\:. :S't'.'I.T, A:-;;.;:. 
o§ ;')::!-4:tt Xw.v York !I:Ui :.I; t<1atlltf' whkh {tuly ul,pliPt-l III llH"I:h:mi4"!,\ 1it~n~. 
N.Y, Lu:~ L.'\.w * :-m. l'royj!<.it,tJ:li l'{'nll'rlic'jo: al"<" pr(';o:.">n'NI in :WTirJUS orhcl'wh~e 
jlJstk~thll~ in n.umirOl.lty by th4' }\--<io£'l',;l .-hhitr:liilJJ1 .-\<~t. n T_".~,C. *. F-i. 

rl'ho('. ln55 rttifm'lTl At-hitl'lJtinl-1 Af't ().ri~ib;.ily ]ol'Hvillt·tl fill' pnn·l1<.JOl1ul Tem(!
die:;, lr!.5--J- lL,,::"':l)o!LflOK, XA'flU~AL ("ONn::Ill"::-'CE hi' ('0.\01 [;:'.:-;'10.\}O;1>:O: ox t;:'Iln'ORM" 
~l'A!I:: LAws ::20u. Th", ~t'{·tj(.n was ~l..teh'(l, :lll]l:H'('llliy lJt'(':lll~(' (Ie .1 fl'/a of 
(>xecl:is l~ll,oT illjnJl("ti~ll'H. It\)I' ,li.:-,{'uski(l.u, i-We ~'Lh'L1·rd ,', ~li('e-b.alJ, 3-!~} :\Lu!:il. 
('r5!J. 663-...(itH. :!"l~ X.E.:!il 2.l;~, :!45 f1~K;ri). 

B Sukued I', ~lwi'h;w, 3~n Jlb:-::-:. (iC;!l. :-21:! :-..·,}J.:}tl ;!·l.'l (1!lG.ii; Au('rhn"b \', Grand 
Kilt'l Pkrmot'::-;. Ltd .. 17H ).JiS{·, l(~~1. :m 1'oi,Y.~.:'!d 7t7, fiff'rl :':f~{ App, Dh', 712, 
31 N,Y,H,2d mo. appeal dl~nied ~EJ:~ Ap)1. Dit·, b07, 3:..1: K,Y,~.~d 12t) O!)!]., 

&195 CaL Al)P.2(] (197, Hi CollI. Rlltl'. 121 (lWl). 
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a m(!ehani(~ 's li("l1 i') Dot ilH:onsl!;:trnt witll []rbltrafio~ hC"eause: it merC'ly 
preserves the status. quo. Ther-.pfnrf'., tlw pla.llltiff wa..~ allm.l.:rd to eomp-el 
arbitratioll a('S-p_jtc~ Ilis earlier asst~rtion of a n:weh.miL' '8 lien. 

In Palm Spri-n!)s lJoma" Inc.. ~J, l}oTr.start Dc~crt, Inc.,7 th{': court 
reached an a.ppan~ntly jn(;on ..... i~h'Ut. l"esuh 011 simiLu fads. In that. 
caS~l the npp(,H.aut llCld submitted to arbit.ration untler HU ,arbitr<ltion 
c)auSf' aft(~r filing a In('dHlJtj'l~'~ li{'ll and ~tnrtiug fl1rt'clo'Sllre procN·d. 
iugs. The -c{Jurt hl']d, 011 .m nnd,'.;rr rN~ord~ thut th~ arbi!('Ts a.PP"ll'c-ntly 
found th~Lt the. filllla' of t1"l4' lkn uwlrl" ti)(' fw.,ts wa~ in(~on:-ibtf'Dt with 
the agr(~f'ment. to fiubmit aU ~olltTO\·.(Ior~l.,s to arbltr'ltioil ana tlu:';r(~fon~ 
affirmed thl2 Rwnrd :in frtVOl' (,1' J'(',spolldt'ut flll' br("Lcli of tontrac.t. The 
allege:d br(~i.wh o-lppearg to lHlw' b('t>ll thl' ftJing- of thr lien. 

In the mnre TCC(l:nt ('i-I,...';;'e of I:Ofl.$ v. Rl,(Hlchm'(l,:-l Htt' plaintiff' filrd 
snit on a buihliIlg eontrad awl nttaf'li,po tll(' prop('rty of th(l d(~frlld.ant. 
The defendallt's ,Hns\,:{'r ~ln('g'('d m1 arbitration el~IU~' and the trial 
(!ourt ol'dt'rl'ti the aetiun l-i~aYNj until trw disposition (,f arbitration pro· 
cc(>dings.. An award '\'.{.l~ m,lde for th·e pli~jlltilI two yr-Itl"S lat('l' and) 
aftf.'T 3 ~.onflrmatioll of tlw.t flwar(l, "dC'fJ'Hthll1t mow'd to disd)arge 
plaintiff's cLtbH'.hment. on tlw ~rO\md that plaintiff hOld bN~n bound to 
arbitratt:.' and his fi1in~ of tlw ~uit ~It }cn\, had I'l~: .. mltf,d in ,t 'VTongJ'ul 
attael1m{'nt, Thl!. {'.OUl't. fin;t h{,td that a P,:l"ly to lin Oll'hitr,ltiou ;:1gree
ment may initially rfRort to t.h(' ~·ourts. be(~(nls(~ a lah~r arbitration order 
mf'r{·ly Rtay:-:; inili1l1 ~ourt pnwt'(,{lin61S. It tlH·n held that tlw at.1<whment. 
sllOuld not be d.i:'iwlved bl'{~,m~[' tlle pbintiff .... v{)uld be f'ut·itl",c.l to at· 
taeliment to ~mt.isfy t11(~ ,lw,lrd and u",fc'lldmlt bld nO\' Hlo\,( .. d to clis.solve 
it during the two-ye-a.r jute·rim. 1'h(· tourt m'oiJ('d (IN:iJing wlH'th~r or 
not tile def{"udunt e0111d liave- (liss.ol.ved the attaehlU('nt during the 
jnterim t but n'1if'fI heavilv on n. Ma:ss'lf'hug{·t.t~ case ~ which held that 
the trial NtUrt h,vl no powt"r to cliso..·}large .<1n ilttauhment when fin 
aetion lUiS bC('lJ st .. lyrd pending "lrbitr.at.iull, 

flcetions 1280 to 12!J4.2 do f",t (leal with ti,e three problems posed 
by til e ., hove (' "80S : 

I, "T}l('ll :l pm'ty to an 3rbitr.a.tion (-IauSf'" 'Sc-pks <l l1l"ovlsionnl l'('medy 
or fiI(>s a nwchanies li('il, l¥H!.y the (j.lnf'r p.HTy H:-;....;;t~rt that this adioll 
{~onstitntf's H \Y~li\'('r of the arbitrat[un d(lU~(' which will predude the 
plaintiff from !:iN'king tm ord('l" to arhitrat",! Ht 

2. "'h('ll a party t.o 1m <~rhitra1ion agrc-f'm.~nt. lcvie-s an attachmrnt 
or files C1. m~L;h<U1i~ Js lien aUft his OppoDE'nt. obt,tlns a st,lY of thl~ pro· 
crt-dings Hnd an order to ~'1rbitrate. ~houlJ. the atta<:hnH'ut or lien be 
dissolved! 

3. Does the filing of .a. m(~(~ha.nie's lit:n 01' th(' ilttf'fllpt to obtain pro~ 
"Visional n,lid (~(tn~t.itut(' ,n hr('ac·l1 of thf arbitration clause ~"Uch tha.t 
the:> ot.her party may obta.in damH~('s. ~ 

In view of th(~ imporht..lh't~ of (h(>~f' qurRtioH's nnel the nC"nessits to 
cla.rify California law on thi.'{ pnillt., th~ Commi",:-;inn b(·IlC'y('s that a 
study :--;.hould bE': made to df't{~rminf. wll(,thpr or unt provi:-;lollal r{'m(':~ 
di(" slJOuld be available wh~re a plaintiff is bound by "n arbitration 
dause. 

\' ~1:1 {',r.!., .\1)J).::>.cJ .270, 30 ("ill Ry.tr, 34 ('H)6..1-). 
62:5.1 A.e.A-. ~~t f.n (',II. H}ltI'. 78.~ {1!Ki7}. 
g ~al\''L1ct:i ,'. Klw(';11l11. ~{.!H :"Ilw ........ 11:,11 :.!1:! XR:1:1 2~t~ nfK',!j L 
1(I.An llrh\tl'l,ti,m (~llUlrR f.·lm Iw waived hy n }llll'LY. C!,r.. ('ODE en". PROC. § 1~1.2. 

:-.lllCh a wai\'c't" m;IY he eti{"d(-d by illjtit1till~ nn ad~'lIi lit law on tllt" ('ilDtrflt'"t. 
De-rm.m \" Ttemlrt SlXtl'1Sw€llr Corv., :!"22 Cui. A1'l).2d 385, 35 Ca.l. I-tlltr. :1'18 

• (1003). 



REPORT ON STATUTES REPEALED BY IMPliCATION 

OR HELD UNCONSTITUTIONAL 
Sediml 10331 of the Government Code provides: 

The Commjs~ion shnU r('commf'nd tlw rxprN;R rep(>:ll of aU st.at
utes. rr]1f'ah·d by implication, Qr Iwld Ulwonsiitutionnl by the Su
preme Court of the State or the Supreme Court of tho Uuit"d 
States, 

Pursuant to this dirrdive t.he Cnrorn;shoioll has madC' R study of we 
deeisions of the Supl'pme: Court. of'the t:nitc-d Statfs tllHl of th~ Su· 
preme Court of Cltiifnrnia hH.ndt"ld dO'wn sinf'e the Cornmi';;slon's last 
Annunl Hr:port Was prepar(~d.1 It h'lS. the following to rr-port! 

(I) ;\10 deeision of th" Suprem" Comt of the rnitcd States holding 
a statute of this st.atr: yC'ppalpu hy impli(-a.tion h,iS b(,C'l1 found. 

(2) No dt'cision of ihl" Suprt~m(' Court f)f C'ilifornl.tl holding a 
statute of this sta.i.e repealc-d by impJi{'atiOll IHl~ brol'}1 found. 

(3) One dedsion of t.h(' Sllpr~'lIlt' Court of t·he l;nited Stat(>s holding 
a provh·;ion of HIe stat('- Con:-;~ itution unronsti.t.utiond has b("(l.n found. 
In Reillna" ·V, Mulkey,' tho Supreme Conr! of the United States held 
uneollsti.tutional Art.icle I ~ Sfction 26, of tlw California C()l~stitution 
(Proposition 14, "ubmitted by tlw initi!lti\'O Hud IlpproV(,d by the el(,,,
tors, ~ow'mbC"r 3+ 19(4) whi(;h pru,~i(h·J.) in part, tllat nf~it.her the st.ate 
nor any of its subdivisions 01' Hgell(-jr's shall deny or Jlbri(lgc the right 
of any perROn to sen) lCH&', or rent his rea.lty, or decline to do so, to 
anyone ne ("hoose:>;,:!: 

(4) One d(li·isioll of fJw SuprC"me COt1Tt of Californin holding a stat
ute of t.his state Ull('.onstitutiona.l has bf'en founa. Iu Bagley v. 1Ira..<:h~ 
ington T{FWn~h4p II asp·ifn{ Di.~tr'ir:t;l fhe Snpr('·m(': Cmlrt of Cillifornia 
held OOv(,rllll1r-nt Code S"'dinn :i2();j, whi(,h lilJ1jtS the right of public 
O:ffi.c.CTIi or ('mploy('(~s to take a(:tiYI~ J);·trt in politic,l} aet"ivltics of a local 
ag(~ney~ u.t).(:on"!:ltitution.Jl on th(· ground t.1Jat 1ht"', s\vf'rping prohibition..oq 
of the shttute are not lW(j~~rlry to an effieir:nt functioning of the civil 
servil~e- syst.em. 
1. 'rhis :..tlldy h.-IS been ("~'lrri('d t.hrr.ugh 6j Adv. Cul :!4G (1007) aDd 3S8 r.8. 292 

iHt(j7~ 

~3Sj {'"-:~S. ::«i~) (1f1(;7), . . 
~ rl'b~ Calif{'\"1ti.a ~I.iJl}'olmlt~ Cmn·t h:ld nl. ... o hr.)d Pr!ll)():-liri(;Jn 14. 11n(,fmj;it.ulltlOnal. 

Mufi;;('Y \'. R(>irru:HI. H{ Ca1.2r1 ';~~jJ. !3iJ e:ll. Rr,h', HHl, 413 P.2d 825 llH6tl), 
~ 65 Oal. 400, G5 Cl.Il. !tph:'. 4(Jl, ..c!1 P .2d 4W t.1HUG). 
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RECOMMENDA nONS 
-'-------, 

I j A: -13:.1-,/ 
TIle Law Revision C(Jl:lHnjs~jlon rf'f>p~tfuH.v rf'("ommends that the Lf'g~ 

i;;::laturr authnriYR the COlnmis:-;ion to ('omplde -its stucly of the to,Pics 
list(~d as studif'f-; in prog'l'(~SS on p;;lgrs t~.tIi-orthis. report i'i)shi-' y 
the ncw topic listed un pagl~.!ltPUf fll1s r'eI)Ort~ and to drop from its -~,_...---, 
c-aleudHr of tC1])it,..s tJie rhr(:'(' toptCiS listi..'d on pnge {It)of this report. ----........ c.!..!.3~ / 

PUl'suant to 1he': m"mdatL' impn~('d by S('t:tion 10331 of the Govern~ ..............:- -::::" 
ment Code~ the C():mmissioH reeOllJIIH'nds tltat the Lt'gislaturf~ take ap~ ~: 
propriate action to ejfpct t h(' n'pNd of ..L\ rt ide I, Section 2G, of the 
Callfornitt COlltititution (submitted by tlJe initiative (lnd appro~:cd by 
the electors, November 3, 19(ii), and tho repeal of Seetion 3205 of the 
Government Codo to tlle extent tbat See.iion 3205 has been held uu-
constitutional. 

o 
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