# 53 8/30/67
Memorandum 67-61
Subject: Study 53 - Personal Injury Damages

The attached recommendation is submitted for your approval for
printing in the Annmual Report for 1967. The recommendation includes
revisione suggested by those Commissioners who sent ue comreents on
the recommendation when it was distributed before it was sent to the
printer.

This recommendation has not been previously considered or a&pproved
by the Commission. It is the same in substance as the recommendstion
submitted to the 1967 Legislature with the following substantive
changes:

(1) The contribution provisions included in the former recommenda-
tion are omitted. They were unacceptable to the State Bar and the
Senate Committee on Judiclary.

(2} A special rule is provided governing the division on divorce
or separate maintenance of personal injury damages received as compmunity
property. This meets one of the objections to the bill in the Assembly.
See amended Section 145 on pages 9-11.

{3) A provision is added to cover the situation that arises where
the personal injury damages are recovered after divorce or separate main-
tenance. This meets the other objection made in the Assembly. See
Section 169.3 on page 12.

At Commissioner Stanton's suggestion we have included subdivision
{c) in Section 164.7 (pages 11-12). This subdivision was deleted from
the bill introduced at the 1967 session became of the ﬁbjections of

insurance company representatives.
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In reviewing this recommendation after it was sent tc the printer,
we discovered one revision that should bte made to conform to the policy
reflected in Civil Code Section 175. On page 12, subdivision (d) should
be added to Section 169.3, to read:

(d) After the wife has atandoned her husband, if he is

the injured person, and before she has gffered to return, un-

less her abandoning him was Jjustified by his misconduct.

We suggest that the Comment to Section 169.3 should be revised to
read:

Section 169.3 treats a recovery for personal injuries to a

married person substantially the same as earnings are treated

under Civil Code Sectioms 169, 169.1, 169.2, and 175.

A typographical error appears in the third line on page 6: ™"13650"
should be "13560." We will correct this.

The staff believes that the attached recommendation is a substantial
improvement over the one submitted to the 1967 Legislature and we have
every reason to expect that it will meet legislative approval if it

meets the approval of the Commission.

Respectfully submitted,

John H. DeMoully
Exectuve Secretary
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The Calfforsia Law Revision Commizsion was directed by Resoluilon Chupter 203

of the Statutes of 1557 to make & study relating to whether an awerd of damages

n;ldacfl:io & married person in & personal injury aoction ghould be the upmrata PrODLTLY
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1388, Bea Recommendolion ond Btudy Relating to Whether Domopes for Personal

Infury to 6 Married Person Should be Beparate or Commuunily Property, § Cul Law
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RECOMMENDATION
~ OF THE
CALIFORNIA LAW REVISION COMMISSION

refdﬁng fo _
Damages for Persenal Injuries to a Married Person
as Separate or Community Property

BACKGROUND _

In 1957 the Legislature Girected the Law Revision Commission to
undertake a study ‘‘to determine whether an award of damages made
to a married person in a persongl injury action should be the separate
- property of such married person.’’ This study has involved more than
. & consideration of the property inferests in damages recovered by &
married person in a personal injury aetion; it has also reguired con-
gideration of the extent te which the covtributory negligenee of one
sponse ghould be imputed to the other, for in the past the determination
of thig issue hag turned in large part on the nature of the property
interests in the award. ;

. RECOMMENDATIONS
Persenal Injury Damages os Separate or Community Property

Before 1957, damages awarded for personal injuries fo a married
person were cornmunity property. Cvin Cope §§ 162, 163, 184 ; Zaragosa
v. Oraven, 38 Cal.24 315, 202 P.24 73 (1949 ; Moody v. Soulhern Pae.
o, 167 Cal, 786, 141 Pac. 388 (1914}, Bach spouse thus had an inferest
in any damages that might be awarded to the other for a personal
injary, Therefore, if an injury to a4 married person resulted from the
conenrrent negligence of that person’s spouse and s third person,
the injured persorn wes not permitted to resover. To have allowed
recovery wounld have permitted the negligent spouse, in effect, to re-
eover for his own negligent act. Kesler v. Pabst, 43 Cal 2d 254, 278
P.2d 267 (1954).

Civil Code Section 163.5, which provides that demages awarded 1o
a married person for personal injuries are separate property, was
enacted in 1957 to prevent the contributory hegligence of one spouse
from being imputed to the other in order to har recovery of damages
becauie of the community property interest of the guilty spouse in those
damages, Estate of Simomi, 220 Cal. App.2d 339, 83 Cal. Rptr. B45
{1963) ; 4 Wrpsrw, SvMuary oF Catrornia Law, Commtnity Properly,
§ 7 at 2712 {Tth ed. 1960). The enactment of Section 163.5 effectively
- sbrogated the doetrine of imputed contributory neglipence between

"married persons ineofar as that doetrine was based on the community
property nature of the demages recovered.? But the effect. of the section

1 Bea Cooke v, ‘I‘xig::mg!ﬂ, 50 Cal.2d 685, 684, 31 Cal. Bpir, m,hﬂ& 381 P24 %. .

42 (1068). tion 163.5 wea not completely effective in abrogating the
tvine in its application to motor vehicls pecident=. Fowever, other legisiation
enacted upon recommendation of the Commitssion sliminatss imputed contribn-
tory neghi in motor vehicle cases insofer ag thet doectrine TEOOVEET
becense of the marita) relationship or the natare of the spouse’s Interest in their
vehicle, Cal. Btata. 1967, Ch. 702, Bea Recommendation and Siwdy Ralglicog o
Fahiole Oode Reotion 17150 and Relaled Nections, 8 Cal. Law -REVBION
Comu'y, Rep., R, & Srvnies 501 (1957). . .
goes far beyond elimination of imputed comtributory negligence be-
tween spouses. In making any recovery for personal injuries separate
property, it operates whether or not the other apouse has anything to
do with the accident.
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This change in the pature of all personal injory damages recovered .
by married persons has bad unintended and unfortunate eonsequences. |
It results in injustice to thp spouse of the injured party in a number
of cirenmstanees:

(1) Even thongh expenses incurred as a resuit of personal injuries
are paid from community property, damages awarded ag reimburse-
ment for such expenses arg made the separate property of the injured .
spouse, thus depriving the community of reimbursement for those ex-
penditares. See Brann, Californig Personal Injury Damage Awards to
Married Persons, 13 U C.L.A. L. Rev, 587, 591-504 {1968).

(2} Although earnings from personal services are community prop-
erty {and often the ehief source of such property), damages that
represent lost earnings at the time of trial and the loss of futore earn-
ings are msde the separate property of the injured spouse. Had the
injured spouse suffered no loss of earning capacity, the community
would have received the bepefit of sueh earnings, but the commumnity
does pot receive the benefit of the damages received in lien of such
earnings, This ean be most unjust, for exampie, where the parties are
divoreed after the injured spouse has fully recovered and returned to
work, for the damages received for personal injuries are not subject to
dlwsmn on divoree aven though sueh damages repree,ent esrnings that,
would have been subject to division.

{8) In the case of iniestate death, the surviving sponse, who in-
herits all the sommunity property, may receive as little as one-third
of the damages awarded for personal injories.®

ek amld tlns injtzutlee in case of intestate death, a workmen's compensation awerd
bas been held to be community property, Estate of Simoni, 230 Cal. Appn.24
342, 344, 38 Ca] Rptr. 845, 547, 844 {1983). Civil Code Bection 163.5,
?;urse. preciudes suck & holding in the vase of an award of personal injury
MARAS,

(4) As separate property, the recovery for personal injuries may
be digposed of by gift or will withont limitation.

In addition, changing the character of personal injury demages
from eommunity to separate property has had significant and un-
favorable tax consequences. There is no California gift tax on transfers
of eommumty property between spouses? and community property

3Rrv & Tax, Cope § 15301,
passing outright to the surviving spouse js rot subject to the inberi
tance tax® Personal injury demages, being separate property, do not

4+ REV. & Ta%. Cope § 13551 (a).
receive this favorable treatment.

Moreover, most conples probably eummmg'le the recovery with cont-
munity property and may thus convert it into community property.’

5 If the tonds pecovered cannot be traced, they will be treated as eammnnitv property.
Bee Metoslf v, Metealf, 200 Cal, App.2d 742, 26 Cal Rptr. 271 (1B82). Hven
though commingling fuils short of the peint where tracing becomea impoasibla,
depositing the gward in the family hank account and nsing it for support of the
family muy alone be evidence of an ment {0 tramsmute the recovery into
‘community property See Lawatch v. Lawatch, 181 Cal. App.2d 780, '2'90 a2y
F.24 803, 608 (1958),

The tax comsequences of such eonversion are gignificant. When one

spouse epnverts his separate pr_operty into cnpamuplty property, the
donee’s one-half interest ig subject to the California gift tax at d'ate,
of eomversion.® Vet the econversion of such property into commmunify
LREY. & Tn.x Cope B8 15201 and 15104, Conversion of separate properiy into com-

muzity may alse result in a feders! gzift tax at date of conversiom.
See Uni tates v. Goadyear, 689 F.23 622 (Bth Cir. 1938).
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property dees not perrnit it 1o pass te the surviving spoase free from
state icheritance fax as is the csse with other ecmmunity property:
Revenue and Taxation Code Sectlons 18650 and 15310 eharacterize
the egual interests of spovses it commumity property econverted from
separate property as separate property for inheritance tax purposes.
Thus an inghility to trace funds that represent personsl injury dam-
ages may have disastrous tax consequences when those funds are con-
verted into community property and commingled with other commu.

nity nity property.’

7 In Martin & M,iﬂer. Betale Plouning ond Fquel Rights, 40 Cal. RBJ. T08, 711
{ 1955) , it is steted :

Et would seem pradent to keep community pmperry which has resulted from
the conversion of separaie pro}w,rtv segregated from otber sommunity property,
or else the inheritance tax euthoeities mizht amsnme that all the community

Toperty came from separate property, with disgstrous tax ecnsequences, Trac-
ng thus remaing 2 serious conesrn of tax practitioners im thiz ares,

To eliminate these undesirable ramifications of Seetion 163.5, the
Commission recommends enactment of legislation that would sgain
meke personal injury damages awarded to a married person against
2 third parity community property. The problem of imputed eontribu-
tory negligence should be dealt with in a way less drastic than convert-
myg all such damages into separate property.

Althongh personzl injury damages awarded to s married person
against a third party should be commurity property, the Commission
recommends retention of the rule that soch damages are separste
property when they are recovered for an injury inflieted by the other
spguse. ¥ damages recovered by one spouse from the other were re-
garded as eommunity property, the tortfeasor spouse or his insurer
would, in effect, be compensaling the wrongdoer tc the extent of his
mterest in the community propérty.

The Commission also recommends that damages for personal injuries
be the separate property of the injured apouse if they are reenvered
{1) after rendition of an interlocutory judgment of divoree and while
the injured person ana his spouse are living separate and apart, (2)
after rendition of a judgment of separate mainienanee, or {3) while
the wifs, if she is the injured person, ia living separate from her hus-
band. Earnings and securenletions in general are separate preperty
if zequired under these cireumstances. See Civil Code Sections 169,
169.3, and 169.2. Before enactment of Civil Code Seectiom 163.5, it
was held that & cause of action for personsl injuries vested by opera-
tion of law in the injured party uponr dissolution of the marriage by
divorce.?

8 ¥n Washington v. Washingtor, 47 (gl24 240, 258, 3!)‘3' P2d 5a5, BTL (1956),‘
Justice Traynor {writing the conrt's opinjon ) reasoned :
It is not uniair to the wrinjured spouss to terminate his or her Interest in the
other’s canse of action for personal injuries on divoree. . . . A rule |
treniing the entirz cause of action 28 community property profects the come
munity interest in the elements thet clearly should heleng to it Althnugh such-
& role may be justified whes it appeara that the marrizge will continue, it loses
its force when the marriage ik dissobved after the cause of petion secrues. In sueh
u cage not only may the personal slements of dsmages such as past pain and
smffering be reasonably trezted es belonging. to the injured party, but the
dareages for futnre pain and suffering, focure expenses, and future loss of earn~
ﬁsa are clearly attvibufable te him as ¢ ingle person following the divorce.
oveover, a8 in any other case mvolving fetore earnings or gther afier acguired.
property, the wife's right, if any, to future support mey be protecied
awerd of alimony,
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‘Divislen on Divorce or Separate Mainterance

Although earnings from personal serviees often are the chief source
of the eommunity property, Civil Code Section 168.5 makes personal
injury damages for the loss of earnings the separate property of the

injured spouse. As separate property, such damapes are not subject -

to division on divorce or separate maintenanee. This inflexible rale
seems espocially unjnst in its application t¢ cases in which a sub-
stantial portion of the damages was awarded to compensate the vietim
for lost earninga that wonld have heea received during the period of
the marriage pricr.to the divorce or soparate maintenspee action.
These cannot he divided betweeu the sponses even though the earnings
themselves would have been subiect to division.

~ On the other hand, enactment of legislation that wounld again make
personal injury. damages community property would make the award
subjeet to division even theugh a substantial portion of the award
represents the loss of emrnings that would be received after the judg-
ment of divoree or separate maintenance. This aspest of the Com-
miggion ‘s pravious recommendation cansed it to be rejected by the
Assembly becanse, under thai recommendation, personal injury dam.-
ages could have been spportioned between the sponses in a divorce
action brought shortly after the damages wera recovered. The Assembly
eoncluded that it would be undesirable to ereate the possibility that
a court might award one spouse a share of the damages recovered by
the other spouse under these cireumstanoes. :

To overcome this problem, and beeause of the generally unique

nature of property received as personal injury damapes, the Com-
mission recommends enactment of a special provision governing dis-
position of such property en divoree or separate maintenance. Even
though such property should be made comuunity property, all of it
should be awarded to the spouse who suffered the injury unless the
court determines feom all of the faets of the particular case that
Justice requires a division. The deeiston whether a division is required
should be made without regard fo which spouse is granted the divorce
or separate maintenance. Because of the variety of situations, the
special provision shonld not undertake to provide exact rules for
determining whether to make a division and, i so, what Jdivigion to
make. Rather, the statute should reguire the court fo take into ae-
count the esonomie eonditions and needs of the parties, the fime
elapsed ' sinee the Jamages were retovered, and any other pertinent
facts in the case.

Mandagement of Property Representing Personal Injury Damages

Because Civil Code Section 1625 makes a wife's personal injury
damages separate property, they are now subjeet to her manage-
ment and control. It would be unnecessary and undesirable to change
this rule even though personal injury damages should be made com-
munity property. '

If the wife’s personal injury damapes were made community prop-
erty withont other mocdifieations, they would be subjeet to the hus
band’s management and control, The law would thus work mnevenly
and unfairly. A creditor of the wife, who would have beer able to
obtain sstisfaction from the wife’s sarnings (Come Conz § 167;
Tinsley v. Bauer, 125 Cal. App. 2d 724, 271 P.2d 116 (1954)), wouid
be unable to levy on dameges paid to the wife for the loss of those
earnings. See Cvi. Copz § 167. A hushand’s creditor would be zble

to levy on damages represeating the wife’s lost carnings even though

he could mot have reached the earnings themseives, See Crvmn Copr
§ 168, In eifect, the award of damages would operate to eonvert sn
asset of the wife, her sarning capacity, into an aseet of the hushand,
Yet, no reciprocal conversion would take place upon the hushand’s
recovery of personal injory damages. .
Before ehactment of Section 183.5, Section 171e permitted the wife
to manage, inter alis, the community. property that consisted of her
persongl injury damages, I Bection 168.5 is amended to make personal
injury damages community property, Seetion 171¢ should be amended
to return: to the wife the right to manage her personal injury damages.

T
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Payment .of Duamages for Tort Liability of a Married Person

In Grolemund v. Cafferata, 17 Cal.2d 679, 1311 P.2d 643 (1941}, the
Supreme Court held that the community property is subjeet 0 the
hushand’s liability for his torte. In MeOlain v. Pufis, 83 Cal. App.2d
140, 187 P.2d 818 (1947}, it was held that the community property is
not subjeet to Lability for the wife’s torts. Both of these decisions
were based on the husband’s right to manage the community property,

- and hoth were decided before the enactment of Civil Code Section 171a
which gives the wife the right to manage her carnings. The rationale
of those decizions indieates that the community property under the

"wife's contrel is subject to liability for her torts and is not subject
-to Hability for the husband’s torts, but no reported decision has
decided the guestion. Cf. Tinsley v. Bouer, 125 Cal. App.2d 724, 271
P.2d 116 (1954) (wife’s ““earnings’ derived from embezzlement are
sabject to the quasi-contraetusl liability ineurred by the wife as a
result of the embezzlement).

The Commission recommends enactment of legislation 1o make it
clear that the tort liabilities of the wife may be satisfied from the

community property sobject to her management and control as well

a8 from her separate property. Such legislation will provide assurance
that a wife’s personal injary damages will continne to be subjeet 1o
liability for ber torts even thomgh thay are community instead of
separate property. ' ]

A tort liability may be incurred by one spouse becanse of an injury
inflicted upon the other. Ree Self v. [elf, 58 Cal2d 683, 26 Cal
Rptr. #7, 876 P.2d 85 (1962), and Klein V. Klesn, 58 Cal.2d 692, 28
Cal. Rptr. 102, 376 P.2d 70 (1962) (which abandon the rule of inter-
gpousal tort immunity). It seems unjust to permit the lHable spounse to
use community property (ineloding the injured spouse’s share) to
discharge that liability if the guilty spouse has separate property with
which to discharge the liability. The guilty spouse should not be
entitled to keep his separate eetate intaet while the community prop-
-erty is depleted to satisfy an obligation to the eo-owner of the com-
munity. . )

Aceordingly, the Commission recommends ensctment of legislation
that would require a spouse to exhaust his separate property to dis-
charge a tort liability arising out of an injury to the other spouse
before the community property sibject to the guilty spouse’s eontrol
mey be used for that purpose. : -

imputed Contributory Negligence 7
Although the enactment of Section 163.5 has had vndesirable effects
on the commumity property system, it did overcome the dectrine of

imputed contributery negligence between spouses. Ennctment of legis-

lation making personal injury damages eommunity property will again
raise the problem that Section 163.5 was enacted 1o solve,

The problem of impated contributory negligence should be met-

direetly by providing explicitly that the negligence of ene spouse
does not bar recovery by the other wnless such coneurring negligence

wonld be a defense if the marriage did not exist. This would retain )

the desirable and intended effeet of Seetion 163.5

~8-
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PROPOSED LEGISLATION.

The Commission’s recommendations would be effectuated by enuet-
ment of the following messures:

An ast te amend Sections 146, 163.5, and 171a of, and to add
Settions 164.6, 164.7, and 169.3 o, the Civdl Code, rolating
te wmarried persons, including their community property
and tort Habslity,

The people of the State of California do enaet as follows:

CIVIL CODE
& 146 (omended)

SdEc'rmN 1. Hection 146 of the Civil Code is amended tq
res .

146. TIn ease of the dissolution of the marrviage by decree
of a court of eompetent jurisdiction or in the ease of judg.
ment or decree for separate maintenance of the husband or
the wife withont dissolution of the marrisge, the court sha]]
make an order for disposition of the community property and
the guasi-community property and. for the assignment of the
homestead as follows:

{a) &£ Excepf as otherwize provided in subdivision (c}, if
the deeree is rendered on the ground of adultery, meurable in-
sanity or extreme cruelty, the community property and guasi-
eommunity property shall be assigned to the respective par-
ties in guch proportions as the court, from all the facts of the
case, and the conditions of the parties, msy deem just.

(b} 3¢ Except as otherwise provided in subdivision f¢), if

the deeree he rvendered on any other ground than that of
adultery, incurable insanity or exireme cruelly, the commu-
nity property and quasi—eommunity property shall be egually
divided between the partiea,
. (c) Without regurd to the ground on which the deeree is
rendered or To whick pariy is granted the divorse or separale
maentenance, communily property personal injury dameges
shall be assigned to the party who suffered the tnjurics unless
the couri, ofier loking into account the economic condition
and needs of each party, the time that has clapsed since the
recovery of the damages, and all other fucts of the case, de-
termings that the interexts of justice require another disposi-
tion, in which case the community properfy personal injury
damages shall be assigned to the respective perties in such
propertions us the court delermines to be just wunder the facis
of the case, As used in this subdivision, “ community property”
personal wmjury domages’’ means oll money or other prop-
erty received by 4 marvied person as commundly property in
satisfaction of a judgment for damages for his or her personal
injuries or pursuant io an agreement for the setilement or
compromise of a claim for such demages.

£e3 (d} I 2 homestead has beén selected from the commu-
nity property or the gquasi-community property, it may be
essigned to the party to whom the divorce or decree of sepa-
rate maintenanee is granted, or, in cases where a divoree or
decree of separate mainienanes is pranted upon the ground
of ineurable msamty, to the party apgainst whom the divoree
or decree of separate maintenance 8 granted. The assignment
may be either absolutely or for & limited period, subjeet, in the
Iatter case, to the future disposition of the court, or it may,
in the diseretion of the eourt, be dlwrled or be sold and tha
proceeds divided.




8+ {e} 1f a homestead has heen salected from the separate
property of either, in eases in which the deeree is rendered
upon apy ground other than inecurable lusanity, it shall e
assigned to the former ¢wrer of such property, subject to the
power of the court fo aseign it for a limited period to the
party to whom the divores or decree of separate maintenance
i granted, and in cases where the decree s rendered upon
the ground of incurable insanity. it shall be assigned to the
former owmer of such property, subject fo the power of the
eourt to assign it 1o the party againgt whom the diveree or
decree of separate maintenance is granted for a term of years
not to exeeed the Iife of such party.

This section shall not limit the power of the court to make
temporary sssignmient of the homestead at any stage of the
proceadings,

Whenever necessary to carry out the purpose of this seeton,
the court may order a partition or s2le of the property and
a division or other disposition of the proceeds.

Comment, Subdivision (ec) has been added to Civil Code Bection
146 to provide a special rule for the disposition of personal injury
damages. The subdivigion 18 limited 1o ‘community property personsl
injury damapes.”’ Under some circumstances, personal injury damages
may be separate properfy when received. See Civil Code Sections
162.5 and 169.3. )

Subdivision (e} requires that the gpouse who enffered the injuries
be awarded all of the community property that represents damages for
his or her personal injuries umless the court determines that justice
requires a division. IF justice so requires, the ecourt may make such
division a9 is just under the facts of the particular case, without regard
to the grounds or to which spouse is granted the divoree or separate
mainienance. Thus, the court can award the spouse agsinst whom &
divorce is granted more than one-half of such damages if the equities
of the gitnation so require.

Subdivigion (o) speecificslly reguoires the court to take into account
the ¢conomie eonditinns and needs of the parties and the time that has
elapsed sinee the recovery of the damages as well as the other facts
in the oaze. Tf the diveres or separate maintenance sefion is brought
shortly after the damages are recovered, the court—absent speeial
circumstances—should award all or substantially all of such damages
to the injured spouse, On the other hand, if 2 number of years have
elapsed ginee the recovery of the damages, this fact alone may he sof-
ficient resson to assign the personal injury Samages to the respective
parties in such proportions es the court determines to be just under
the facts of the particniar case.

Under prior law, personzl injury damages were separate property
and therefore were pot subject to division on divoree or separate main-
tenanee unless they had been converted inte community property. This
inflexible rule applied even where a szbstantial portion of such dam-
ages represented lost earpipgs that would have been received during
the peried of the marrizge prior ta the divoree. Subdivision (¢) per
mits the conrt to avoid the injustice that sometimes resulted under
former law.

Subdivision (¢) applies even though money racovered for personal’
injury damages has been invested in seeurities or other property. -
However:, if the amount received has been tramsmuted into ordinary -
community property. the subdivision does not apply. Such transmuta-
tion ean _be accomplished hy agreement. See Cyvi Cobe §§ 158-161.
The parties may commingle the proceeds of an award with other com.
munity property. If the proeeeds so commingled egnnot he traced,
they must be treated as ordinary community property and subdivisien

~10-




{e) i8 not applicable! Cf. Metcalf v. Metealf, 209 Cal. App.2d 742, 26

Cal. Rptr. 271 {1962, Bven thovgh eommingling falls short of the
point where trocing becomes impossible, depositing the procseds in

the family bank account and using them for the support of the
- family may, under some cirenmstances, be sofficient evidence of an
agreement to transmute the award into ordinary community property:

and to make subdiviion (e} mapplieable. £f. Lowsteh v Lawalch,
161 Cal. App.2d 780, 790, 327 P.2d 608, 608 (1958). -

§ 183.5 {(amended)

fg..c. 2. Section 1835 of the Civil Code iz amended fo
Te

163.5. MWW@WMM&M&&
pereen 1 & aivl achon for perenal myurics; ave the sepesete
property of sach wevried porsen: Al money or other prop-
erfy pesd by br on behalf of ¢ married person to his spouse
% sakisfaction of e judgment for damages for personal injuries
%o the spouse or pursuant to an agreement for the setilement

or compromise of a elaim for such damages is the separaie.

property of the injured spouse,

Comment. Before enactment of Seetion 1635 in 1957, damagea re-
ceived by a married person for personal injuries were community
property. Zarsgosa v. C'raven, 33.Cal.2d 315, 202 P.2d 78 {1549). Hee-
tion 163.5 made all damages awarded for personal injory to a married
person the separate property of such person. Lichienoser u. Dor-
stewitz, 208 Cal. App.2d 777, 19 Cal Rpir. 654 (1962). Section
1635 has been amended so that personal injury dawmages paid 1o a
married person are separate property only if they are paid by the
other spouse, In all other cases, the original rule—that personal injury
damages are community properfy——applies because the chargeter of
such damages is determined by Section 164 of the Civil Code.

§ 164.5 (naw)

Sge. 3. Section 164.6 is added to the Civil Code, to read:
1848. If & married person is injured by the negligent or
wrongful act or omission of 4 person other than his spouse,
the fact that the negligent or wrongful act or omission of
the spouse of the injured person was a concorring sauge of
the injury is mot a defense in any sctien brought by the
injured person to recover damages for such injury ezsept in
cases where such concurring negligent or wrongful aet or

. omission would be a defense if the marriage did not exist.

Comment. Section 164.6 is new. Seetion 163.5 was added in 1957
to overcome the holding in Kesler v Pabsl, 43 €al2d 254, 273 P24
257 (1954}, that an mjured spouse could not recover from a negligent
tortfeasor if the ofher sponse were contributively negligent. The re-
tionale in Kesler was that to permit recovery would allow the guilty
gpouse to profit from his own wrongdoing beeause of his cnmmumty
property interost in the damages. Section 163.5 made personal injury
damages separate property o that the puilty spouse wounld not profit
and his wrongdoing could not be Imputed to the innoesnt spousa,

Section 163.5 has been amended to restore the original rule that
personal injury damapges are community property. To avold revival of
the rule of the Kesler cose, Seetion 164.6 provides directly that the
nepligence or wrongdeing of the other spouse is not a defense to the
action brought by the injured spouse except in cases where such negli-
gence or wrongdoing would be a defense if the marriage did not exist.

§ 164.7 {new)

Sec. 4. Seetion 164.7 is added to the Civil Code, to read:

164.7. {a} Where an injury to a married person is eansed
in whele or in pari by the negligent or wrongful aet or omis-
gion of his spouse, the cormmunity property may not be used
to discharge the Hiability of the tortfeasor spouse to the
injored spouse or his hability to make ecniribution to any
joint tortfeasor unti) the separate property of the tortfeasor
gponse. not exempt from exesntion, is exhausted.
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. (b) This section does not prevent the use of community
property to discharge a liability referred 1o in subdivision
{a} if the injured spouse gives writien consent thereto after
the oecenrrenece of the injury. .

(¢) This section does mot affect the ripht to indemnity
provided by any insmrance or other contract to discharge the
tortfeasor spouse’s liability, whether or not the eonsideration
given for such contract consisted of community property.

Comment, Bection 184.7 is new. As & general rule, 4 married per-
son's tort lability may be satisfied from either his separate property
or the communify property subject to his eontrol. See Seetion 171a
~and the Comment to that section. Section 16847 has been added to

require the tortfeasor spouse to resort first to his separate property

to satisfy a tort cbligation arising out of an injury to the other spouse,

‘When the liability. 1s incurred beecause of an injury inflicted by one

spouse upon the other, it would be unjust to permit the puilty sponse

to keep his separste estate intact while the commuuity is depleted to
_ satisfy an obligation resulting from his mjuring the eo-cwner of the
commuyity,

Subdivision {b) permits the torifeasor spouse to uge community
property before his separate property is exhansted H he obtaing the
written consent of the injured spouse afler the cccurrence of the in-
jury. The limitation-is designed to prevent an inadvertent waiver of
the pretection provided in subdivision (a) in a marriage settlement
sgreement or property contraet entered into long prior to the injury.

Subdivision (e) is included to make it clear that Section 164.7 does
not preclude the tortfeasor spouse from relying on any liability
insorance policies he may have even though the premiuvms heve
heen paid with coramunity funds. :

§ 168.3 (new)

SEC. 5. Section 169.% is odded to the Civil Code, to resd:

169.3._ Ajl_mnm;}' or other property recejved hy a marrieti

Person m satisfaction of a judgment for demages for his per-

sonal IJuries or pursuant to an agreement for the settlement

;io;?ftprmff}fg of & claim for auch damages is the separate
0 in 3 v ¥

prope: r::?af:eived: Jured person i such money or other prop-

{2} After the rendition of a j
ey judgment or deeree of separate
(b) After the renditign of an interk i
i : iti _ tory judgment of
divoree and while the injured pe 0;? ivi
se;zarate ;nd e e person and hig spouse are living
¢) While the wife, if she is the jnijured iy Yivi
separate from her husband, ™ persam, 1 Hving

Comment. Section 169.3 treats a recovery for persomal ‘Injuries rm

& married person substantially the same ag earnings and acenmula-

ltions ars treated under Civil Code Seetions 169, 189.1, and 189.2.
§ 171a {amended)

Sze. 6. Seetion 1714 of the Civil Code i read: -
1Tla. (o) Por eivdl injaries eemnzﬁéamlf:d:dg&ﬁeé

Waﬁ&ﬁﬁa&b&h&ﬁe&%ﬁ A married person iz pot

e f?r any mjury or demage caused by the other spowse

¢Xcept in eases where he would be joinily liable with hep

therefor if the marriage did not exist, )

(b) The liability of o warricd person for death or injury

e person or property moy be satisfied only from the zeparate

property of suck marvied pevson and the sommunity property
of which ke has the management and control,
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Comment. Prior to the enactment of Bection 171 in 1913, & bus-
band was iiable for the torts of his wife merely hecause of the mari
relationship. Henley v. Wilsox, 137 Cal. 278, 70 Pae. 21 (1902}, See-
tion 171s was added to the code to overeome this rule and to exempt
the hushand’s separate property and the community property subject
to his contrel from Hability for the wife’s torta. McClain v, Tufts, 83
Cal. App.2d 140, 187 P.2d 818 (1947). The seetion was not intended
to, and did not, ‘affect the rule that one sponse may be liable for the
tort of the other under ordinary piineiples of respendeat superior.
Perry o. Melawghlin, 212 Cal. 1, 297 Pac. 554 (1931) (wife found fo
he husband’s agent) ; Ronsford v. Ainsworth, 196 Cal, 279, 237 Pag.
747 (1925) (busband found to he wife’s agentj MceWhirter v. Puller,
35 Cal. App. 288, 170 Pae. 417 (1817) Eoperatmn of husband’s car
by wife with his consent raises inference of agency). Subdivision (a)
revises the language of the section to clarify its original meaning.

Subdivigion (b} bas been added to eliminate any uneertainty over
the nature of the properiy that is subject to the wife’s tort liabilities,
The subdivision ia congistent with the Californie law to the extent that
it can be ascertnined. Grolemund v, Cafferata, 17 Cal2d 679, 111 P23
641 (1943), held that the community property is subjeet to the hus-
hand’s tort Habilities becanse of his right of management and control
over the community. MeClain . Tuﬁs, 83 Cal. App 24 140, 187 P.2d
B18 (1947), held that the community property is not sub}ect to the
wife’s tort lishilities becanse of her lack of management rights over
the commuonity. Under the rationale of these eases, the enactment of
Civil Code Section 171e¢ in 195)—pgiving the wife the right of manage-
ment over her earnings and personal injury damages—probably sub-
joeted the wife's earnings and personal injury damages to her tort
Liabilities, but no case so holding has been found,

The fact that separate property has been eommingled with eom-
munity property or that the wife's earnings have been commingled
with other comamunity property does not defeat the right of a judg-
ment ereditor to-trace snd reach such earnings, See Tinsley v. Bauer,
125 Cal. App.2d 724, 271 P.24 116 (1954) (commingling of wife’s carn-
inps with other community property did not defeat right of judgment
ereditor to trace and reach such earningy to satisly Judgment haged
on wife’s quaswontraetual Babiiity}.

SAVINGS CLAUSE

Sec. 7. This act does not eonfer or impair any right or de-
ferse ariging out of any death or injory to person or property
ocedrring prior to the effective date of this aet,

Comment. Thiz act changes the nature of persomal injury dam-
ages from geparate to community property. To avoid making any
change in rights that may have become vested under the prior law, the
act is made inapplicable to causes of action arising out of injuries
that ocenrred prior to its effective date. Note, however, thet the amend-
ment to Section 171a appears to codify preexisting law.

|

An act to amend Bection 171c of the Civil Code, relmm:g fo
commumty properity.

The people of the State of California do enact as follows:'




€ivil Coda § 171c {omended)

Beotios 1. Seetion 17le of the Civil Code is amended to,
read:
17le. Notwithstanding the provisions of Sections 161a and

172 of this code, and subieet to the provisions of Seotions 1684

and 160 of this aeée— the wife has the management ; and con-
© trol end dispositien, other then tevtameptory exeepd 88 eﬁle-r-
wise permitted b¥ lawy of the community persongl property
money earned by her , and the community personal property
received by her in mtisfactian-of o judgment for damages
for personol injuries suffered by her or pursuant to on agree-
went. for the setflement or compromise of a claim for sueh
damages, unti] it i commingled with ether community prop-
erty subject to the wmancgement and conirol of the husband,
except that the hushand may use such. community property
received oz damages or in setilement or compromise of a clasm
-for such damages to pay for expenses incurred by resson of
the wife’s personel injuries and - te regmburse hizs separaie

properiy or the comsmunity property subject to hiz manage-

ment gnd condrel for expenses puid by resson of the wife’s
personal injurice .

Dozsing sueh Hime ps The mfemayh&#e&ememgeme&t;
eontrol and disposition of nuch MmoeneT; as herein provided: she
seax 1ot make a gift sheveof of Hhe communily property under
her menagemont and confrol , or dispose of the same without &
veiuable consideration, without the written consent of the hus-
band. The wife may not make ¢ fectamentory disposition of
such commumnily property except as otherwise permitiod by
law.

This section shall not be constroed as makm.g guch menex
earnings or damages or properby recetved in settlement or
compromise of such damages the separate property of the
wife, nor as changing the respective interesis of the husband
and wife in such money communily property . as defined. m
Section 161 of this eode.

Comment. Prior to 1957, Seetion 171ec provided that the wife had
the right 10 manage and control her personsl injury damages. When
Section 163.5 was enacted to make such Jdamages separate instead of
ecommunity property, the provisions of Sectiom 171e giving the wife
the control cver her personal injury damages were deleted. Sinee the
amendment of Section 1635 again makes personal injury damages
aormunity instead of separate property, Section 171c iz amended to
restore the provisions relating to the wife’s right to mapage her per-
sonz} injury dameges, -

The personal injury damages covered by Sectmn 171¢ are only those
damages rsceived as comumunity property. Damages received by the

wife from her hushand are separate property under BSection 1635.

Other damages are made separate property by Seetion 189.3, Seotion
171e does not give the bushband any right of reimbursement from
these damages since they are received as separate property. .

Bection 171e has been revised to refer fo. ‘‘personal property” in-
stead of ““money.’’ This change is designed to elimimate the mmcer-
tainty that existed under the former langnage concerning the natare
of earnings and damapges that were not in the form of cash., The hus.
band, of course, reteins the right to manage and control the commu-
rity real property under Section 172s.

The reference to Sections 164 and 169 has been deleted as nnneces.
sary; neither seetion is concerned with the right te manage and eon-
trol community property.

When oct becomes effectiva

Spo. 2. This act shall become effectwe only if Assembly :
Bill No. ... is enacted by the Lepislature at its 1968 Regular
Begsion, and in such case this act shall take effect at the same
time ‘that Aszernbly Bill No. ... takes effect.

Note: The bill referred to is the first of the two proposed measureq
contained in this recommendation.
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