
,.' 

• 

c 

c 

c 

# 63 8/n/67 

Memorandum 67-53 

Subject: study 63 - Evidence Code 

Attached to this memorandum is an article by Howard E. Miller, 

Beyond the Law of Evidence, reprinted from 40 So. Cal. L. Rev. 1 

Also attached as Exhibit I (pink) is a letter from John McDonough 

to Professor Miller commenting on the article. 

The staff does not believe that Professor Miller has made a case 

for any changes in the Evidence Code. Ik' agree with the McDonough 

analysis. 

Respectfully submitted, 

John H. Dclloully 
Executive Secretary 
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',"01e.MX' .... Ud B. .lU.Uet. 
Iobool of Law .... 
1JUwnity of SoadMpCAlifonaia' 
Loa Aage1e.. Ce11f. . 

Dear: 1IowUCl, 

'fbUk you .,.y _If' ;for: lleadiag _ • npr:iAt of yoU 
utio1e -..,0.' t'be foa1i. Of &ytcseAoe.· t'be utica u oer
'.'Dly • Ph¥OOlltl* OM. 1 bellew that it: u IIHflll. to 
..". tbe Law ..... J.a:l.oaC jaa1oa·. 'lUlou won pI'OIIacU 
nIb,.cUd to tb1a k1A4 of cd~i"l .aent:1ay. Oft the otber: 
!aUd. 1 IIWJt Ny tbatt. 1 would ltaw to 4~ with aaay of 
you poiRt •• 

In tbe Urn pJ.ace. the C:II i •• ion wa •• of COUZ'M, '.0414 
wUb the tau of devuJAg &11 eY14eaae ~ that. would baw 
... nalutic (lb ..... of eu.c1:Mllt ... quite deliberately 
4ecllDed to write at .. IIoclel ecws. of h1deDce wbi.cb. ¥bat
.... " ita iAtd.uic _d.t aJ,gbt be. would .illp1y 1IOl ... OIl 
law 1Un:.zy __ 1w ... tbe ALI'a 1Ioc1e1 Code cUd. ~ 
px'agIUt.ic CODa1der.tjoa DlltceaauUy CODd1do."I. to 110M 
degree. wbat we 1IDdertook to do. 

M JOQ po!at ~. we oould ba ... UDdertakeD 10 the .... ide .... 
oo&t to vr:ite n1ea of ..,.t .. U.Uity dedgM4 to aQe pntd.l 
pnpu.t1oa 110ft co.pnbeDai ... aDd effect.1"., iadeed. ill aD 
iNlated uea the l) I_atOll bu done precuely thi. (See ~a 

11 ~b ,;2.:) of t.be ec •• hQoat. 1967 AIulul a.pon. 
_Ieb 1a encloaed). .ut thi., 1t •• e. to •• i.e • collateral 
.... of the law of •• ia.mc. to .c~liab otbU ueful objec
U".a. anewbat aloag tbe li.De of u.iAg ezCluio.MJ'Y nlea :LD 
napect of Ulegal1y obt.ai.Ded .vi~ to <:ornet QDdeauabl. 
police pnctice.. !t. nally baa aotbiDCJ at all to do with wbat 
.,,1deace OQ9bt to be a41ti .alb1. to eetab1ub cU .. pated facta 
a. law nit. 

Aa for: beuuy, you e1alply bew a quite 41ffenDt. view of 
t.be lDU:i.ulc value of thJ.a ki.Dd of "~ thaD do .,.t of 
the exped.aoed Califon.1a lawyera with wbca 1 b.... dealt • 
•• oag other tbbg •• they 40 DOt. ... to nguct ae"Uatrnbe 
PI'OC"41Dg •••• IIOdel for court proceediA9., indeed, ~1r: 
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RAaon.1n9 tend" 1:.0 90 the othe ... Willy. 0 .. poiat. that. -009 
otbe .... , ..... 4 olear to Q8 vae tMt. at & .iD1_. tbe beUAY 
~. eho\ll4 .. ~ •• A "Met .y1de~" lI:\lle. Tbat 18, wilen 
~ cSedUMt U P"4JHDt an4 \lMre 18. tM:nton. • abotc. be
t.vHD put.t!Dg Ida OIl the ataD4 to teU bu at.ot:y. Oft t.be ODe 
bud. aM gettiDg \:hat fto.I'y befoh the t,der of fact in tbtI 
f1nt ;S.utaDce ia the foa of a writtell nau..nt phpu1t4 by 
a lawyer aDd .1gzw4 :by the 4ec:luut. the fOl'MX' 1a cleady 
the preferolble way to get at tJae U\2th. 1... little .up¥Ued 
~t you aboIIlld haft tbouqbt ot.UX'W,". 

'IbIt btpRtwtloal qqeaU.OIl DO doIabt: 40ee pn .. at • real 
probl-. You PZ'OPC e.1 to pe.l'llit. the expen. to ·Ob.a.r:w tbe 
o'V14once- anc! Rata IUl opinion baaed OR hia ob .. rvatLoA would. 
of CO'IaZ'... be¥dly wodt vbeh there wae aay dUpuu betwell the 
put1e. nlatiDg to the UIldel'lylDg tacU, 1zt nch a ca ...... 
aut: kAOV wbJ.ob ftrdOlUl of tJwt f.wta the expert ha. choMa 
to bel..t.e".. 'l'h1a point IIpPl.t.ea .. well, of coune, whea be 18 
p.r:eHnte4 wit:h a ·.pecd,.albed tnucript of the ~r1y1D9 
t:eatia:my." 

1 th1:&k ... oa.. elm be U4e tor hav1Pg differ'.at nJ, •• 
of e'ri4eDC9 1ft. DOll jvy ClUe.. It 18 • difficult propodUoa 
to .. U to the bItu:. beN ... I:. for at l •• at two r ... oaa. lD the 
ant plaa8,. OIl the bad. of theJz .xpedAace. they do aot 
aw-U' to haw _ IIlICb conf14eace ia the capacity of judgea to 
~ t.ba k1ft.d of dU"i-inaUoa you auggeet betwee •• a-iaaibility 
Nad wigbt. In the .. ooed plAce, aNt ~h appeu to feel 
tlIDh ecafortable with the ytew thet t.Ure 1. • "iDg1e ~ of 
nlea of evic'lonoe applicable to all prooeedJ.Aga and 1D the 1igbt 
of wbicb they can p:repah their ca .. " wlth *- CCHlfi&tnce .. to 
what they will ha.,. to .. t. 

AU of wh1ch 1a to ny. of COQCae, that '),.reuoaable .t".,. 
CWl d1eagne OIl aGllllPlu aubject.. The Law Reyitiioa Cc i .. LoA 
4td aot •• t out to "ntfo.'al- the law 01 eyicSellOe. if by tbat 18 
~n~ .1Ibat.aDUalll' to abaDdon the uuttag .yRell for ODe in 
vbJ.ch virtually ewr~bb9 90.. La ua wAen objection -goa. 
ratUx to 'WOigbt tbaa to .",.ta.1.bility~ &'1:ber.t£t: Nt: out to 
fiad. cladly ."., codUy exiatJ.Ag law wiU oaJ.y a1:tCb cbutp • 
.. •• 1 .. 4 c'laa!nbh u4 went geM&'Uly conaUtaDt: wit:h uad1-
UoUl DOtlou of trying c.... 1D court. of law .. 4i.atingui.ltbad 
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ka coQduotiA9 pl"oceecl1a9. befox. NlIhhtntive ~DC1e •• 
Hopefully, at ~ .tat.,. the c· ... lon pr04~ a COIIIPUat1on 
of hlAa of nt.aence wb1ch wUl ba". cona£,dtu'&ble utUlty tor 
jadp. aQd l..,.l'a QJltU tU a111elUl1_ udvea. 

With bellt &"e9uda. 

bee: Richard Keatinge, Esq. 
John Demoully, Esq. 


