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#63 7/10/67
Memorandum 67-52

Subject: Study 63 - Evidence Code

At the June meeting the Commission discussed Memorandum 67-30
vhich reported the "bugs" discovered in the Evidence Code by Edwin
A, Heafey of Oakland who 1s preparing the CEB book on California
trisl cbjections. The Commission only briefly discussed and made
no decision concerning whether any changes are needed in Evidence
Code Sections 970-973. The portion of Memorandum 67-30 which related
to these sections is attached as Exhibit I (pink). The text of the
sections and the officlal comments to the sections are set out as
Exhibit II (yellow).

Upon reviewing the memorandurs, the staff suggests the following
disposition of the matters raised:
Section 971

Section 971 should be revised to reed:

971, Except ag otherwise provided by statute, a married
person whose spouse ls a party-3e-a defendant in a criminal
proceeding has a privilege not to be called as a witness by
an adverse party to that proceeding without the prior express
consent of the spouse having the privilege under this section

unless the party calling the spouse does so in good faith
without knowledge of the marital relationship.

This revision limits the application of the sectlion to criminal
proceedings. It would preclude the prosecution or a codefendant
from calling the spouse of a defendant. Mr. Harvey suggested repeal
of Section 971, but we believe that the revision set out sbhove
eliminates the problems that concerned him and, at the same time,
retaing the section in the type of case that we primarily had in
mind when we drafted the section. See the officlal comment to Section

971.




Section 973

Subdivieion (a) of this section should be revised to read:

(a) Unless erroneously compelled to do so, a married
person who festifieg-in-a-sreeceding-to-whieh-his-apsuse-is
a-partyy-or-whe testifies for or against his spouse in any
proceeding 5 Aoes not have a privilege under this article in
the proceeding in which such testimony is given.

We believe that subdivision (b) should not be revised. Any
problems that exist with respect to that subdlivision should be
left to the courts for resclution in the light of the facts of the
particular case.

Respectfully submitted,

John H. DeMoully
Executive Secrebary




Mero 67-52 EXIIIRIT I

Extract from Memorandum 67-30

The privileges of a spouse not to be called as a witness by a party
adverse to the other spouse and not to testify against the other spouse
were apparencly drafted with only two-party litigation in mind. As a
result, the application of these privileges provisions is somewhat
complex, and perhaps irrational, in multi-party litigation. Forgetting
for the moment the privilege not to be called as a witness, the privilege
not to testify against the other spouse apparently is intended to
prevent the elicitation of testimony frem the witness-spouse that is lntended
to be used against the party-spouse. The privilege does not prevent the
witness spouse from being forced to testify against another party in the
action. However, if the witness spouse testifies at all, the witness
spouse has waived all privileges against testifying in the action. It
does not matter that the testimony related to issues between other
parties; under Section 973 the privilege is gone when the spouse testifies
‘at all in a proceeding to which the other spouse is a party. Moreover,
in milti-party litigation, & non-party spouse may be called as a witness
by a party vho is not adverse to the party spouse. In this situation
the witness spouse has no privilege not to be called and has no privilege
to refuse to testify. Yet, afier the witness spouse has testified, all
marital testimonial privileges are waived for the remainder of the pro-
ceeding. Thus, the code literaslly provides that a witness spouse can
be compelled to waive the privilege.

Part of the problem seems to stem from the breadth of the waiver
pro#ision in Section 973(a). Perhaps some modification along the following
lines would eliminate part of the problem:

Unless erronecusly compelled to do so, a married perscn
who testifies for or against his epouse in & proceeding to
which his spouse ls a party, or vho ilestifies against his spouse

in any proceeding, deoes nci have a privilege under this article
in the proceeding in which such testimony is given.
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The privilege not to be talled as a withess raises some further
complications in multi-party litigation or in litigation involving the
interests of both spouses. Apparently the privilege may be asgerted in
multi-party litigation even though the privilege could not be asserted
if the dispute between each pair of adverse parties was litigated
separately. The privilege apparently authorizes the non-pariy spouse
to refuse to glve testimony for any party adverse to the party spouse
even though the testimony sought would relate to a part of the case
totally unconnected with the party spouse. If the spouses are co-plaintiffs
or are co-defendants and the action of each is not considered to be "for
the immediate benefit” of the other spouse, apparently neilher party can
be called as an adverse witness under Evidence Code Section 776 even for
testimony solely relating to that spouse's individusl case. MNoreover,
Mr. Heafey takes the posilion that the adverse party cannot even notice
or take the deposition of either of the spouses, for the noticing of a
deposition is a violation of the privilege. There could be no adverse
consequences imposed upon the spouses for fallure to make discovery in
this fashion because discovery reaches only unprivileged information.

Of course, where an action is defended or prosecuted by one spouse for
the immediate benefit of the other spouse, either spouse may be called
to testify against the other. It has been pointed out above that the
privilege not to be called does not proteci the witness spouse from
being called by a party who is not adverse to the perty spouse.

I have some question as to whether we ever intended the privilege
not to be called to be applicable except when the testimony to be elicited

was intended to be used against the other spouse. Yet where muitiple
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parties are involved, this cannot be determined at times until the
questions are asked. The privilege not to be called is violated when the
witness is called. The error occurs at that time and not when the judge
overrules the claim of privilege (although that would be an error too).
It seems to me that the difficulties with this privilege could be
eliminated by the elimination of the privilege not to be called. We

included this privilege because the case of People v. Ward, 50 Cal.2d

702, 328 P.2d 777 (1958), held that it was an error for a district attorney
to call a defendant's wife in order to force the defendant to invoke the
testimonial privilege in front of the jury. Our change in the nature of
the testimonial privilege prevents this situation from again arising.

The privilege is no longer that of the party spouse. The privilege i1s

that of the witness spouse. Perhaps there may be some prejudice to a
party spouse when the other spouse declines to testify against him at the
request of an adverse party, but the witness’ reliance on 2 privilege does
not create the impression that the defendant is concealing evidence in the
same way that the defendant's exercise of the former privilege did. More-
over, I have some doubt as to whether the exercise of this privilege by the
witness spouse is that damaging to the party spouse. Mr. Heafey also
points out in several places in his dreft that the flagrant and repeated
forcing of a person to invoke a privilege that counsel knows will be
invoked may be misconduct regardless of the privilege involved. It sesems
to me that the seriousness of the misconduct and its effect upon the trial
ought to be evaluated by the judge in each particular context. If an
attorney represents a party whose spouse may be called as & witness, he

can make sure that the opposing counsel and the judge are wgll aware of
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the fact that the witness spouse's privilege will be invoked. The judge,
thus, prior to trial may take such action as may be necessary to
prevent any serious misconduct in froot of the jury.

Mr. Heafey alsgo raises a question concerning interpretation of
Section 973(b). That subdivision provides that there is no marital testi-
monisl privilege in a civil proceeding brought or defended by a married
person for the immediate benefit of his spouse or of himself and his
gpouse. BHe points out that the prior case law is somewhat uncertain
concernirg the scope of this exception as it existed prior to the Evidence

Code. There is at least one case--Stein v. Superior Court, 17k Cal.

App.2d 21, 34h P.2d 406 (1959)--that held that there was no waiver of

the privilege merely because the spouses were involuntarily jolined as
defendants. The spouses had to seek affirmative relief to make the
privilege inapplicable. Under ithis view, if a wife is sued for injuries
arising out of an automobile accident involving a vehicle owned by the
husband and driven by the wife, the wife can refuse to testify on
deposition or under Section 776 on the ground that her testiﬁony will
necessarily be against her husband as the owner of the vehicle. I have
some doubt that as a policy matter a married person should have a privilege
not to testify under Section 776 whenever the litigation affects the
liability of his spouse as well as nimself. On the other hand, I have

some doubt that the privilege should be waived whenever the party spouse's
liability, if any, is a lilability that may be satisfied out of the commnlty
property. If the involvement of the community property worked a waiver

of the privilege, there would be_virtually no privilege left in elvil

litigation involving monetary liability. Perhaps Section 973(b) should
.



be modified to indicate that the term' "immediate benefit" in Section 573(Db)
refers to the situation where affirmative relief is sought for the bemeflit
of both spouses {including the community property) or the liability of the
other spouse 1s necessarily dependent upon the liability of the party
spouse as in the vehicle owner-permissive driver situation. Perhaps the
distinetion that I am searching for is one depending on whether the
community property subject to the control of the other spouse is involved
in the action. If a party spouse is defending the action for the lmmediate
bepnefit of the community property subject to the control of the other
spouse, then neither should have a privilege not to testify under Section
776. Whether or not these are the proper principles, I suggest that you
consider specifically vhether some clarification should be attempled or
whether the matter should be left to the courts.

The foregoing are somewhat minor defects or ambiguilties in the code.
I call them to your attention here merely to preserve a record of them so
that in your contimuing oversight of the Evidence Code you may specifically
consider these particular matters.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary



Memorandin &7-52
EXHIBRIT IT

EVIDENCE CODE §§ o70-973
WITH OFFICTAL COMENTS

§ 970, Privilege not to testify against spouse
§70. Except.as otherwise provided by statute, a married
person has a privilege not to testify against his spouse in
any proceeding.

Comment. TUnder this ariicle, a marvied person has two privileges:
(1) a privilege not to testify against his sponse in any proeeeding (See-
tion 970) and {2) 2z privilege not to be called as a witness in any pro-
ceeding to which his spouss is a party (Section 971).

The privileges under this article are not as broad as the privilege
provided by existing law. Under existing law, a married person has a
privilege to prevent his spouse from testifying against him, but only’
the witness spouse has a privilege under this articte. Under the existing
iaw, & married person may refuse to testify for the other spouse, but
no such privilege exists under this article, For a discussion of the rea-
sons for these changes in existing law, ree the Law Revision Coramis.
sion’s Comment to Code of Civil Procedure Seetion 1881 {superseded
by the Evidence Code).
: The rationale of the privilege provided by Section 970 not to testify
against one’s spouse i3 that snch testimony would seriously disturh or
C, isrupt the marital relationship, Society stands o rose more from such
disraption than it stands to gain from the testimony which would be
available if the privilege did not exist, The privilege 1s based in part on
& previons recommendation and study of the California Law Revi-
sior Commission. See 1 Can. Law REevmiow Coxm'n, Rep, Rec.
& Srupres, Becommendation and Study Retating to the Mardtal *“ For
and Against’’ Testimonial Privilege at F-1 (1957).
I Low Revision Commission {ommest ( Recommendstion, Faruary 19657 ]

§ 971, Privilege not 1o be called as o winess against spouse B
971. Ezxcept as otherwise provided by statute, a married
person whose spouse is a party to a procecding has 5 privilege
not to he called as a witness by an adverse party to that pro-
ceeding without the prior express consent of the spouse heving
the privilege vnder this section unless the party calling the
gpouse does so in good faith withput knowledge of the marital
relationship.

Comment. The privilege of a married person not to be called 23 g
witness against his spouse iz somewhat similar to the anﬂege given
the defendant in a eriminal case not to be called as a witness {Section
930). This privilege is necessary to avoid the prejudicial effect, for
example, of the prosecution’s calling the defendant’s wife 8s a witness,
thus foreing her to objeet before the jury. The privilege not to be
called a8 a witness does not apply, howewer, in a proceeding where the
other spouse is not a party. Thus, a married person may be called an a
witpess in & grand jury procéeding because hia spouse is not a party

C-. to that proceeding, but the witness in the grand jury procceding may
claim the privilege under Seection 970 to refuse to answer a guestion
that would compel lim to testify against his spouse.

[Law Revision Commission Comment { Recommendation. Jannary 1065) 1




§ 972. When privilege not spplicuble

972, A married person does not have a privilege under
this article in:

{a} A proceeding brought by or on behalf of one spouse
against the other spose.

(b} A proeeedmg to commit or otherwise plaze his spouse
or his spouse’s property, or both, under the control of another
because of the spouse’s alleged mental or physical condition.

(e} A proceeding brought by or on bebalf of & spouse to
establish his competence,

{d) A proceeding under the Juvenile Couri Lew, Chapier
2 {commencing with Seetion 500} of Part 1 of Division 2 of
the Welfare and Institutions Code.

{e} A criminal proceeding in which one gpouse is charged
with :

£1) A oxime against the person or property of the other
spouse or of & child of either, whether committed before or
during marriage.

{2) A erime agmnst the person or property of a third
person commnitted in the eourss of comnitting a crime agamst
the person or property of the other apouse, whether committed
before or during marriage. '

{3) Bigsmy or adultery.

c {4) A crime defined by Section 270 or 2708 of the Penal
ode.

Comment. The exceptions {o the pnﬂieges under this article are
similar to those contained in Code of Civil Procediire Section 1881(1)
and Penal! Code Section 1322, both of which are superseded by the
Evidence Code. However, the exceptions in this section have been
_ drafted so that they are ‘censistent with those provided in Article 5
{commeneing with Seetion 980) of this chapter (the privilege for con-
fidential marital communications).

A discussion of comparable esceptions roay be found in the Com-
ments to the sectioms in Article B of this chapter,

[Law Revision Commission Comment (Recomme: ition, January 1966} 1




§ 972, Waiver of privilege
' 973. (2) Unless-erroneously compelled to do so, & married
person who testifies in a proceeding to which his spouse is a
parly, or who testiffies against his spouse in any proceeding,

does not have & privilege under this article in the proceeding
in which such testimony is given.

{b} There is no privilege under this ariiele in a civil pro-
ceeding brought or defended by a married person for the im-
. mediate benefit of his spouse or of himself and his sponse,

Comment. Section 973 conteing special waiver provisions for the
privileges provided by this article. '

Subdivigion (a). Under subdivision (a), & married person who
testifies in & proceeding to which hiz spouse is @ parfy waives both
privileges previded for in this article. Thus, for example, & married
person eaxnof call his spouse as & witness {o. give favorable testimony
and bave that spouse invoke the privilage provided in Sestion 970 fo
keep from. testifying on cross-examination {o unfavorable matters; nor
can a married person {estify for an adverse phrfy as to partienlar mat-
ters snd then invoke the privilege not to testify against his spouse as
to other matfers.

In any proceeding where a married person’s spouse ia not a pardy,
she privilege not to be called as & witness iz hot available, and a mar-

‘ried person way testify like any otber witdess without waiving the

privilege provided under Seetion 970 so lomg as he does not fesiify
against his spouse. However, under subdivision (a), the privilege not
to testify against his spouse in that proceeding is waived as to all mat-
ters if he lestifics against his spouse ag to any matter. -

The word ““procesding’’ is defined in Sedtion 901 to include any
action, civil or eriminel, Henee, the privilege is waived for all purposes
in an aation if the sponse entitled to claim’ the privilges testifies at any
time during the astion. For example, if a civil action involves issues
being separately tried, & wife whose hushand is a party to the litigation
may not testify for ber hushand at one trial and invoke the privilege
in order to avold testifying against him at a separate trial of a different
isgue. Nor may s wife testify against her husband at a preliminary
hearing of a crimingl action and refuse to testify against him et the
trial,

Subdivision (b). This subdivision precludes married persons from
taking unfair advaniage of their maritel status to escape their duty
to give testimony under Section 776, which :.persedes Code of Civil
Procedure Section 2055. It recognizes & doctrine of waiver that has been
developed in the California cases, Thus, for example, when anit is
brought to set aside a convevance from husband to wife aliegedly in
fraud of the husband’s creditors, both spouses being named as defend-
ants, it has been held that setting up the conveyanee in the answer
as & defanse waives the privilege. Tobins v. Adams, 201 Cal. 689, 258
Pae, BB8 (1927) ; Sehwariz v. Brandon, 97 Cal. App. 30, 275 Pae. 448
(1329). But cf. Marpls v. Jackson, 184 Cal. 411, 193 Pac. 940 (1520).
Also, when hushand and wife are joined as defendants in a quiet title
aciion and assert a ¢laim to the property, they have been held to have
waived the privilege. Hogen ¢, Silve, 139 Cal. App.2d 199, 293 P22
143 (1966), And when both spouses joined as plaintiffs in an aetion
to recover damages to one of them, each was held to bave waived the
privilege as to the testimony of the other, In re Sirand, 123 Cal. App.

170, 11 P.24 89 (1982). (It should be noted that, with respest to dam-

ages for personal injuries. Civil Code Section 1635 (edded by Cal.
SBtats, 1957, Ch. 2334, § 1, p. 4066} provides that all damages awarded
to 3 married person in & eivil action for personal injuries are the sep-
arate property of such married person.) This principle of waiver has-
scemingly been developed by the case law to preveni a sponse from
refusing to testify as to matters which affect his own interest on the
ground that soch testimony would also be “‘against’ bis spouse. It has
been held, however, that a spouse does not waive the privilege by
making the other spouse his sgent, even as o transactions involving
the ngency. Ayres v. Wright, 103 Cal. App. 610, 284 Pae. 1077 (1330).
{Legislative Committee Comment {Assembly J., Apr. 8, 1965) 1




