6/23/67

Second Supplement to Memorandum 67-Lh

Subject: Candidates for position as Assistant Executive Secretary

(Mr. Charles L. Swezey)

Mr. Swezey ranks second on the eligible 1ist for this position.
Attached is his statement of his educational background and
work experience and several samples of his writing.

Respectiully submitted,

John H. DeMoully
Executive Secretary
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RESUME F EDUCATION AND PROFESSIONAL EXPERIENCE
cf

CHARLES LAWRENCE 3WEZEY

EDUCATION:

I recelved my A.B. degree in 1943 from Cornell University,
where I was & member of Phi Beta Kappa, and my L.L.B. in 1948 from
Stanford, where I was elected to the Order of the (Colf,

LAW CLERKSHIP:

From shortly after my graduation from Stanford until
May of 1950, I served as research assistant and research attorney
on the ataff of Justice Spence of the Supreme Court of California.
While there I prepared a conference memorandum in every seventh
case filed with the court. I also drafted concurring and dilssenting
cpinions and did other research as assigned.

The conference "memos” were succinet (2 to 6 page)
descriptlions of the procedure, facts, law and arguments in each
case., They were designed to guickly provide the justices with
sufficient informatlion about each petition for hearing or original
Writ to enable them to declde whether the petition should be granted.
An example of a conference memorandum ia attached aa Appendix A.

TEACHING EXPERIENCE:

Buring the period I was on the staff of Justlice Spence, I
also taught the course in Trusta at San Francisco Law School.

CIVIL PRACTICE:

From May, 1950, untll December, 1953, less g8 17 month
military leave, I was in general clvil practice with Mitchell,
Silberberg and Knupp in Los Angeles. The standards of thils {lrm were
extremely high., 1 drafted pleadings, motion plcture contracts,
business agreements, wills and real estete documents. I alsac wrote
briefs, tried cases, probated eatates, supervised corporate transactions
and partlcipated in nearly every type of civil matter except divorce
lltigation.

ADMINISTRATIVE LAW:

From December, 1953, until July, 1954, I was prosecuting
attorney for the Divialon of Real Hatate. As Deputy Real Estate
Commlssloner, I prepared statements of charges and statements of
issues 1n accordance with the Administrative Procedure Act and tried
cases Involving ilcense applilcations and viciations of the Real
Estate Law.



The following year was spent as a reieree [or the
Unemplioyment Insurance Appeals Ecard. In this position I heard
and declded an average of about 20 cases eacn week. A sample decision
is attached a® Appendlx B. I alisc worked twe montha as an opinion
writer {for the Board.

INSURANCE AND EXECUTIVE EXPERIENCE:

From July, 1955 to July, 1957, I was employed as senior
counsel for the State Compensation Insurance Fund which i3 the
largest workmen's compeneation insurance carrier in California,
A8 senior counsel, 1 supervised the Northern Callfornia and home
office legal staffs in the performance of all the legal functicns
involved in the coperation of an insurance organization of thils
nature,

QUASI-~JUDICIAL BEXPERIENCE:

Since 19%7, I have been & referee for the Industrial Accident
Commlsalon which 1s now known as the Workmen's Compensation Appeals
Board., In this poaition I hear and declde approximately 50 compensatilon
cases each month. A8 a part of the decision making process the referee
is required to summarize the evidsence, write an opinion on decislon
arl prepare findings., The findings, awards and orders are essentilally
the same as the indings of fact, Judgments and orders issued by
the Superior Court except that they are drafted by the referee rather
than counsel. An example of an opinion on decision 1s appended,
{Appendix C)} A referee's decision 18 "appealed” by means or a
petition for reconsideraticn by the Workmen's Compensation Appeals
EBeoard itaself. Whenever such a petition is flled in one of my cases,

I prepare a repcort of referee on reconsideratlon. An example ©f such
& report is attached as Appendix D.

As an additional duty, I am in charge of the San Jose office
and supervlise a staff of 21 which lncludes clerks, legal stenographers,
gcourt reporters, lawyers and a doctor.

LEGAL WRITING FOR PUBLICATION:

I was cne of the authorsa of California Workmen's Compensation
Practice published by the University of Callfornia. A reprint of
my chapter is being forwarded separately. My article on "Disease
a8 Industrial Injury in California” 1is appearing in the current edition
of the Santa Clara Lawyer published by the University of Santa Clara.
A copy of the {inal draft ?ﬁithout footnotes) 18 attached as Appendix E.

COMMITTEE OF BAR EXAMINERS:

For the past 13 years I have served as a reader in Real
Property,; Evidence and Toris for the Committee of Bar Examiners.
Ag a pert of the preparation for reading each questlon, the reader
prepares & legal analysls of the guestion. I have also drafted several
guestions and analyses of the legal princlples and theories involved
in each.
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CGEORGE v. BEKINS VAN & STORAGE CO.
2 Civ, No. 16182

CORTEZRENCE: THURIDAY, Ssphaenber 30, 1948

Petltion for nearing after decision by the D.C.k., second
Distriot, Division Thares (Upinion by Shian, Asting P,Jo}, effirm-
ing Judgment for plaintifls in an aotlon sgainst warehousemsn for
damages fqr destruction of goodsg by Tire. '(Superipr court,

Los Angeles County, Harold B. Jeffery, Juige.)

Somstine in Octoﬁer ﬁf 1943, plaintlfs wife wired Gerendaat
Trom Orsgon, where hsr huabﬁnd was praﬁaring for overseas duty,
"Wire lmmedistely if you will storo my fivs rooms of valuable
Turnlture.® An afflrmetive roply was recolived agd the goods wers
shipped to defendant at Los Anésles by tha Navy. About a month
after recelving the goods defendént mailﬁd g non-hnegotiable ware-
gouse recelpt to the plaintifl wife along with & "salmon identiri-
cation card® which pleiatliffe signed and returnsad io defandant.
Both the re¢eipt and the card purported to:limit defendant®s
liébility t0 $10 per 100 lbs. The shipment woelghed approximately
5,000 lbs.

The goods wafa destroyed by fire on Ma# 16, 1945, and this
ﬁitigayion followad, ﬁm ths trial two members of the Los Angsles
&rson‘aquad testified over objection that the fire was caussd by
negligent smoking. This Opiniog wes based in part upon hearsay.

There was much other evidonce both ways on the gusstion of

1.
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} negligence, mostly ln regard to the conditlon of the building and
5 fire preventlon measures. The trial ocurt found that pieintifrs ]

had not consented to the limitatién on lisbiliiy and gave them

| . - . ) .
4 Judgment in the smount of $3,126.15. -The recovery wes based om
conversion, negligence, and breach of countract to use due care,

Defendant then appesled ©o the D.C.A. That court affirmed

- the Judgment steting that while no cause cf motion for couversion

R g N —

was made Out, there was emple in the record 0 support ths
- Judgment on the theory of breach ¢f contract. The opinion pointed
? out that under such theory the burden of proof of lack of . :

negligence was on the warehouseman and that defendant had falled.

()

to sustain that burden. The D.{.A. declinaed to décide whether
4! or not pleintiffs would have been entitled to rscovery on the

'theory of negliganoce. )
It was further held by the D.C.A. that the admission of

the opinion based on hearsey was nol prejudicial becsuse competaent
ovidence on the subject was later ilntroduced curing such defects,

~and that the limitatioa on liability was not binding upon the

plalntiffs because Lt was not'“fairly and freely entered into."”
Defendant now petitions this court for a hearing. Its

contentions, all of which were made o the D.C.A., are: {1} that

the burden of prool of dug care was imprd@eriy placed upon‘it;

? {2) that the admissibn‘of expert oplaion based on‘hearsay was

prejudicial; (3) th&t judgment for more than the declared value

(: ) of goods contained in a7st6rage conbract is improper.

{1) If a werchouseman fails to dellver goods the burden
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1s upon him to establish the existswoe of a lawful excusa for

such refusal. (Uniform Wase. Rocelpts Aol, sec. & [3 Deering

It is not ciser from this provision‘

vilether the burden of proo? on the issue of negligence is on the

Gen'l Laws, Act 9059].)

depositor or upon the wershouseman. ¥ol. 3 of U.L.A. cites

Californla cases for both propositlioms. Apparently the law in

thig ntate is thet where plelutiff's Ctheory ls conversion ths
burden le upon the bailees 0 show his lack of negligence {Wilson

v. Grown Transfer ete. Co., 201 gal. 705,

&

706}, but where

plaintif? bailor secks o recover upon the theory of negligenoce

-the burden of proving the beollee's nogligencs is upon hlm (Wilscn

v. So0. Pa¢. R.R. Co., 62 ¢al. 164, 168; 25 Cal. Jur. 984). Thers
saam_to be noe ¢ceses ln Célifornia &8 o where ths burden is if
the plalatirits theory 1z breach of contract 1o use due care.

It would seem thet Tthe pleintiffl would have the arfirmative of
the juzsus of neglligenos here just 28 much as he would 1iIn %he

¢cage whare he ssoks to re¢over in tort for defendant's failure:
To use due care, bui thae D,.C.A. accepted the ratlonale of cases
1o otner states which pﬁt the whqia'burden on the warehqusaman
on the.basis_of gec. 8 of the Whise. Receipnts Act and upon some

th@ory-similar to res_ipsa loguwitur. (Petltion, Opinion, pp. 7.8.)

Other states bteke an equelly benable view: That the warehoussman
catlisfiss the burdegn of sec. & when he says that the goods wers
doctroyed by fire end thas the depositor must then show that the

warohouseman was at fault. (3 U.L.As 39.)

3o
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[The findings {Cl. Tr., p. 60) =nd the D.C.A. opinlon
speak of 1t being a comtract to "keed séfaly,“ wut the evideacas
will not support such s Tinding. If defendent had contracted .
to Keep safely, i£5 liability wouid 55?3 been absclute and the
fire would have been no szcusse. ]

- {2) Petitlonerts second poiﬁt ia apparently without merit.

There 1z no iron~clad rule tha® aa expsrt cannot give an opinion

Lazed in part upon haar&ay. { Bemmond Lumber Company v. County of

Los Angeles, 104 Cal. App. 235, 248,) But even if tﬁia opinion

was insdmissible Tor tiant reamson, it was nob prejudicicl because,

as the‘D‘C.A. pointe out, the Pulk of the hearsay upon which the

Opinion'w&s baged came in latesr aﬂ‘direct tsatimony. ( Ses Helson

v. Painless Parker, 104 Cal. App. 770, 778.) 'Fuxthermore, this

caze was bried wilthout jury, sad in such cages it is presuned that

the Jjudgs rellsd upon the compatent evidenca-where it was sufflciernt

to support the findings. {Roy v. Salisbury, 21 Cal. 24 176, 187.)
{3} rThe taking of = warehouse recelpt, llke the taking of

& bill of ladlpg, binde the ballor es an scceptor of the terms -

theorein leglibly stated.® (1 williston on Gontracts, Rev. Ed. 266,

citing Taussig v. Bod\ag 134 Cal. 260.) The-purgortad limit on
l1iznility in the warehﬂuaa recelipt here in questlon can hardly be
sald $0 be 1llegible, . i{8sa Cl. Tr., p. 34:) Tauséig v. Bode

and ‘other cases in acotord in califorhia can, however, be dis-~

tinguished rrom the instant case, as those cases apparently Gid

aot involve dealing by mail. Tala is Derhaps & thin distinotlon.
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The lnstant oage seems stroanger then that enviseged by Professor
Williston, as plaintlffes acknowledged reccipt of the warchousa
receipt by signing and returning the ssimom card., ({Rep. Tr.,

The warchouseman undoubtedly does ageupy a position of
deminance 1n these cesss and the courts hove often recognized tois.

they have sald that the dailee cannot =o limit his liability where

‘he haz actusl knowledge that the thing balled is of greater valus.

{Znglandé v, Lyon Tireproof torage Co., 9% Cal. App; 562,'573,}
Gourts of sister states have sald that the 1llnitation on llsbilivy
must be brought home t0 Ghe bailor. {3 U.L.A. 1947 Pockst Part,
14.) 3But the defendants in this cass 40 nov appesar 0 heve taken
sny undure advanotage of this posiﬁion cf dominanse.

The effect of ths D.C.A. decision is:to malke the ware-
houaemzn virdtually an insurer fof an unliﬁited amount whensvaer the
bailor desls with him by mall. ‘This eppesrs 0 be out of lime
wiﬁﬁ the policy c¢f this state whieh allows the ballee to limit his
iledbility (Metullin v. Lyon’Firéproof Starage go., 74 Cal., App. 87,
1003 Waranquse Receipts Act, supra;'sec; 32 cf. Clv. Codo, aeo.
1840), and which is thet & bailg;lwiil oaly be liable for feilure
$0 use due care. (Whss. Recelptis Aot; supra, gec. 21.)

Page v. Ace Van and Storage Go., 87 A,.C.A. 366, declded by

ﬁhe Fourth District two weeks aftef the principal case, apparently'

cannot be reconciled exceplt on the personsl dealing basio,

Granting recommended, o
SPENCE, J.
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UL DIVISION OF LPPELIS
| “SAN FRAKCISCO .If. REFEREE OFFICE .

In the Matter oft s % i . ' RASFEREEIS DECISION

, sy Ch e T SRl
Donald C, Philbrick, dba . _
Philbrick Sawmill . Date Petition Filed:
Compteche, California _ . January 15, 1954
", Petitioner Time and Flace of Hearings
o ' P ' : + (1) Septembsr 21, 954
77 Acdount No, 028 7896 ' Ukiah, Californis -
a ' (2) November 16, 17 and 18, 1954
Department of Employment : . Fort Bragg, California
Respondent . Parties Present:
. T (1)&(2) - Petitioner

Respundent

H
1 ¢

PETITION FOR EEASSESSWENT UNDER SEGTION 1133. OF THE CODE

Based on the record before him, the Refereels statement of f_ac'l;, reason for decisicn

and decision are as follows:

STATERENT OF FACT Petitioner, who is engaged in logging, has
, protested an assessment levied by the '
Department of Imployment under Section-1127 of the Unemployment Insurance Code with
respect to the period from October 1, 1950 through September 30, 1953 in the amount
of $9L3,76 contributions, $72.53 penalty, plus interest as provided by 1law. The.:-.
assessment is based upon sums paid te fallers and buckers, employed by petitionery
as equipment rental which the Department-asserts are in, fact wages, The penalty
covers only the period cammencing July 1, 1952, ¥

During the year 1950 petitioner allocated 20 percent of the individual earmings -of
the fallers and buckers (alsc called "choppers") to equipment rental, During the
first calendar quarter of 1951 rental payments of $2,50 per thousand board feet
werg-made, From ipril 1, 1951, through June 30, 1952 equipment rental in the amount
of $0,75 per thousand board feet was paid, Thereafter, $2,50 per hour was allocated
to fwages" and the remainder of the remuneration received by the choppers was’ conw
sidered as equipment rental; the basic rate for computation of such compensation was
25e§0; per thousand board feet of Redwood (including peeling off bark) and $3,50 per
thousand board feet of fir {requires no peeling), Petitioner contimued paying con-
tributions on this basis after being advised by the Department on July 25, 1952 .
that the Department would disallew saw rental in excess of 20% gross remuneration for

falling and bucking, In making the assessment here involved the Department considm °
_ered, as taxable wages that portion of equipment rental which exceeded $0,50 pex- ™

-
M :

DATE 'OF MATLINGs JAN § 1 1958

T

A JR T L E R 1

1

waan
o in
Rt



thousand board feet for the peried prior to July 1, 1952, and that portlon which
exceeded 20 percent of the total remuneration for chopping on and after that date,
In addition, the Department treated the entire compensation during the first three
quarters of 1953 as wages on the ground that petitioner's records were insdequate

to show what amxmts represented expensaes and remuneration for services respectivelyl.

Petitioner contends' {1] tha.‘b the amounts paid by i'b for equipment rental were not
in repayment of expenses incurred by his employees but were rental payments
uprelated to the contraect of hirey (2) that to treat any portion of .the equipment -
rental payments as “"wages" constn.tut.es an impairment of contract; {3} that the.
allowances arrived at by the Department are arbitrary and umeasonable- and (k) -
that petitioner's records were adequate to detem:.ne for the year 1953 what sums
were rental and wages respectively. .

The cutting a.nd preparation for processing of 't-imber in peta.tioner‘s operation was
performed by fallers and buckers (or choppers) who furnished their own chain saws,
parts, gasoline, oil, axes, Wedges and other equipment and supplies. Bach also
generally had a truck or 'vrork car used to transport personnel and equ:.pment to and
fron the woods,

- N
‘Turing ,the latter part of the period involved in the assessment there was in effect
‘between petitioner and Lumber and Sawmill "orkers Local 2610, which represented h:l.s
'employees, an agreement providing, among other things;

N Dollars and Fifty Cents ("‘2.50) per houre ¢ » will’ S
- be paid to all (fallers, buckers and peelers employed by
petit:.cner)- '

"In order t¢ provi'de for payment of power eqxﬂ.pmént when
it is furnished by the employce rather than the employer,
the following rates will be paid for logs prepared: .

$5.00 per H, . JRedwood = Tallen, Bucked and Peeled
3450 per M, o sRedwood = Fallen and Bucked

3,50 per M, o oDouglas Fir - Fallen and Bucked
1450 per M, , o011 Timber - Bucked onlys

". « oafter the Two Dollars and Fifty Cents ($2,50) per

hour has been deducted from the sbove Log Payment the
remainder shall be considered as a fair remuneration « « « .«
as Fguipment Rental® :

Petitioner alsec paid his fallers and buckers 18¢ per square foot for an operation
knowm as ‘Ywaste cubting”.

There is very little evidence in the record as to what factors influenced thé
parties in negotiating the above-quoted provision of the union contract bub it does
appear that almost without exception the choppers prefer to provide thelr own
equipment as it is more profitable for an experienced chopper teo be paid by the
board foot than by the hour,

A typleal faller and bucker amployed by petlt:.oner, for emmple, cuts an average
~of 15,000 feet of timber per day and works 200 days per year, Thus, without ref-
erence to amy remuneration for peeling, he would gross $10,500 providing his owmn
equipment but only $L,000 on an hourly basise. The expenses of azcquiring and main
taining the equipment, of course, are not negligidle, Eis imitial outlay for saws
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and equipment is approximately $1100,00, plus whatever he expends for'a truck or work
gars During the peried covered by the assesament his annual expenses, including reew
o prlacenent of saws and maintenance of his truck, would approximate £1120,00, The
truck or work car is essential to a successful falling and bucking operatibn but
enly about che £1fth of the use thereof could be considered as 2 necessary business
expanszey the remaining four-fifths being exclusively for "gzoing and coming" or com-
mueting. A typical chopper would pay $2100 for such a car and amortize it over a 3
year per:.od, a_though some chcpfew 1nveuhed as little as $390 in 'thcir vehicles,

During the year 1953, petltioner kept senn.urronthJ.y pay roll sheets which ind:l.cated o
whether the employee was a peeler or chopper; the number of hours he worked; number

of board feet falled and bucked or peeled; as the case may be; the number cf square.

feet waste cub; and rate for cutting out unussble woed; the total payment; the

hourly "wage"; and the amouwnt ostensibly paid as "equipment renital", There was no

suarary of this data except insofar as 1t appeared on the petitioner?s quarterly -

ynemployment insurance tax returns. -

REASON *»*oR . DECISTON - At all times herein invoelved, Section 11 of
the Unemployment Insurance Act providedy
:.nsofar ag is material %o th:Ls decisiont

L

*{a) Ixcept as hereinafter in th,.s section prov:.ded the term 'wages! ‘
meansé i

(1) 411 remmeration payable for personal services whether by private
agreement or consent or by force.of statute including commissions and
bonuses, and the cash value of all remmneration payable in any medium -

other than cash,! . L -
C : "{t) The term 'wages! doesnot inelude the -actual amount of any
: required or necessary business exponse incurred by an individusl

in comection with his employment, or, in lieuw of the actual amount
of such expenses, the reasonably estimated amount a2llowed therefor in-
_ accordance with the authorized regulations as may be prescnhed.
ieﬁzon 61; of Title 22 of the California Jdministr at:l.ve Code provided in part as "’
O OTII"" )
13 [T
"{a) Taxable wages! does not include the zctual amount of
traveling, automobile and other necessary or required business
expenses incurred by an employee in connection with his employ-
ment and the reasonable rental value of equipment or supplies
fornished by an employee to his employer; provided, however,
that the employee shall meintain such reasonsble records as
¥will enable him to account to his employer for the amount of
the rental or expenses actuzlly incurred by him 4nd that the
employer shall keep such reasonable records as will show the
portions of the total amount which represent respectively
expenses and remuneration for services,

*{b} The accoun‘tmg between the employee and his employer shall
- be accomplished for periods not greater than a calendar quarter
and not less often than once each quarter seo the mlo:,rer may
have knovledge of that portion of the payment which is remunera~
tion for personal services for the PUrpose of properly pv-eperlng
the gquarterly contri but::.on and earnings reburnsa.

C.' “{c) Noth:.ng herein shall preclude a rezsonzble flat caily, weekly
. or monthly allewance to cover traveling and similar expenses aetvally
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. incurred and not in fact remuneration for services performed,
here’ the employer computes expenses.on'a fixed flat allowance
basis, the employer must, at 21l times, be prepared to substantiate
the amount claimed to be expense items and to show that no part of
it represents additional remuneration for employment, A statement
-of expenses by the employee shall constitute a rebuttable presup-
tion that the employer has complied with- this section,®

FREEREEEH

#{e)Regardless of any of the methods Gsed in computing expenses,
whenever an item 1s questionedy the burden of preef shall be
entirely upon the employer to establish the correctness of the
expenses to the satisfaction of the department, Unless it
can be established to the satisfaction of the department
that the amount claimed represents only actual reimbursement
for usuval and necessary expenses incurred in the course of
the worker's employment, all or any part of the expenses may
be disallowed," ' _

Fherever an item is questioned, the burden is entirely upon the employer to establish

the correctness of the expenses to the satisfaction of the Department. The Departe

nent may disallow all or any portion of the amount e¢lalmed unless the employer can

establish that the amount claimed represents only actual reimbursement for usual and
necessary expenses incurred in the course of the workerls employment, The burden of
proof was upon the petitioner to estzblish that the part of the equipment rental dis-
alloweg r)-epresented something other than vages (Appeals Board Tax Decisions Nes, 1923

At first blush, Section 6li{a) would appear to exclude from wages "the reasonable
rental value of equipnent or supplies furnished by the employee", but reference to
Section 11(b)} of the Act, ‘under the authority of which Section 6ﬂ of Title 22 was
promulgatedy indicates that it was concerned only with "necessary business expense
incurred by an individual in connection with his employment” or a "reasonably estime
ated amount . allowed therefor™, Thus the "reasonable rental value™ referred to in
Section 6l is an estimated allowance arrived at in accordance therewith, Under
Sections 11{b)} and &k, only the amount of required expenses actuelly incurred by an
employee in comnection with his employment were excluded from taxable wages {(Appeals
Board Tax Decision Noe 1923).

i’e%.ijaibner, however, contends that Section 6 of Title 22 was inapplicable to tha

Tadts hoir before the Referee and that the entire amount of the equipment rental was
not subject to contributions since it was not “remuneration for personal services"
but,.2s its name implies, rental for equipments 'hile it is true that a benefit cone
ferred upon an employee is not "™wages" unless it was intended ss remuneration under

a contract of hire (Appeals Board Tax Decisions Nos. 1239 and 1040); petitioner has
not established that the so-called equipment rental was not wages. The supplying of
the equipment by the choppers cannot be isoclated from thelr performance of services;
petitioner bargained primarily for services and the equipment was incidentally supe

plied with the amount of rental paid bearing little relationship to the value of the -

equipment. Thus a novice or inefficient chopper who cut 5,000 board feet of fir in
an eight-hour day with new equipment would receive ne rental for his equipment, while
an experienced chopper using second-hand, borrowed, or even renied equipment and cut-
ting 20,000 board feet would receive {50 in "equiprment rental". The saws and other
tools, moreover, would be valueless to petitioner without the services of their
ovmers, and petitioner would have been less than astube to annually pay $6,500 rental
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for equipment which he could purchase :.mtially i‘or $1100 and maintain (including
replacement) for another $1100 per year, Under the circumstances, the conclusion is
inescapable that at least a substantial portion of t.he equipment rental was wages
within the meaning of the ict,

Turning now to the contention that the contract between the union and petltloner is
binding upon the Department, it should be noted that a similar argument was rejected
by the California Unemployment Insurance ippeals Board on a substantially identical
set of facts in Appeals Board Tax Decision Mo, 182L;, It is well settled, moreover,
that a contract specifying a relationship to be one thing is not controlling trhere
the extrinsic circumstances show it to be ancther (4ppeals Board Tax Decision No. 2068).
as was recently held with respect to a collective bargaining contract, "hatever may
have been the effect of said prons:.on of the contract as between the parties therstin,
it is our opinion that such prowvision is not binding upon the Department or this
Lppeals Board as to the status or effect of (severance pay) under the Unemployment
Insurance Code," (Appeals Board Benefit Decision No, 615L) The constitutional issue
ra:.sed by petitioner was.put to rest by the United Stetes Supreme Court in West Coast
Hotel Company v, Parrish (1937), 300 U,S, 379, 57 Sup.Ct, 578, and Home Duilding end
Loan Ass'n, v, Blaisdeil (1934), 290 U.S, 398, 5l Sup.Ct. 231, It Showld be observed,
morsover, that neither the iet, the repu_.atlons, nor the assessment require any party
to the contract to do anything inconsistent therewith nor in any way restrict théip
r:.gh‘t»s to enter into other contracts for compensah.on, They simply determine what
portion of payments made thereunder are subject to unemployment insurance contmbu—.
t.:.ons in.accordance with a standard of un:.form application, L

In urging that the equipment rental allowances arrived at by the Department were
arbitrary and unreasonable, pet:.t:.oner's emphasis was upen attacking the manner in
wihich the Department reached its cpriclusion rather than uporn the validity of, the con-
clusion,. Even if it appeared that the Department had cast lots to ascertain its ' |
allowable equipment rental, pet:.tioner would not, in the opinion of the Referee, have
sustained his burden unless he alsc''esteblished that the usial and necessary expenses
incurred by the fallers and buckers in the ustal courss ‘of their employment exceeded
the flat rate allowed by the Depa.rtment. The avidence iridicites that a typical ’
choppér employed by petitioner anmually cuts 3,000,DOO feet of timber and expends .
$1120,00 for the maintenance and operation of his eguipment and work car and replace—
ment of equipment, $110, which would represent the anmual interest expense at the
maxdimin legal rate of interest on the claimant's initial investment in equipment
other than the work car, and $1L0 for amortization of that portion of the claimant!s
work Car used exclugively in the courss of the chopper?s employment might also be
properly considered as usual and necessary expenses, if expended, Thus, the chopper's
total annual required business expenses would not exceed $1370 or less than L6¢ per
1,000 board feebs Prior to July 1, 1952 the Department allowed 50¢ per thousand:
board ‘feet and thereafter allowed 205 of the total remumeration for chopping, Wb:l.le
it would appear that a reasonable rental allowance should be dopendent upon 'hhe '_
amount of timber cut and not upon the amount of remuneration, in the case of the
petitioner!s fallers and buckers, the 20f allowance as applied by the department”
améunted to a flat 70¢ per thousand. OSince both amounts exceeded the actual amount
of the necessary or required business expenses per 1,000 board feel cut {ncurred by
potitionerfs employees, the Referce concludes, as did the LAppeals Board in Tax Decie
sions Nos, 1590, 166h, 182k, and 1923, that the Department’s determnat:.on was,
reasonable. : ,

Petltioner’s final contention appears to have merit, It was ascertainable from
pet:.tioner’s records the amount of redwood each chopper chopped and peelsd, ‘the
amount of redwood and fir merely fallen and bucked, the total wages: paid, ard the '
amo;.mt thereoi‘ which petitioner a.llocat.ed to "equa.pment rental® and to “wages“ a‘s
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those terms were used in the uwnion condract, Respondent, in its brief, conceded that
an expense allowence could have been computed from these records but that the compu~
tation would have required more time than the Department considered appropriate for
the audit, The Neferee cannot agree that this constituted gootl cause for the dise
allowance of "equipmerit rental® for the period involved. Since the Department
determined that petiticner was entitled to consider 70¢ of each $3.50 paid te an
employes for falling and bucking a thousand feet of iimber as equipment expense,
petitionents records were adequate to reflect the amount of remumeration paid each

‘employee which is properly allocable to the reasonably estimated amount allowed for
equipment expense,

The foregoing discussion treatz the principal contentions made by petitioner in this
cases There are, however, several maitters which require decision in order to-. . 7
oroperly dispose of all of the issuves involved in the case, Since peclers use only
a peeling bar, the expenses of acquisition and maintenance of which are relatively
negligible, the entire remuneration paid for peeling was wages., The waste cutting
done by the fallers and buckers being incidental to the chopping of the timber and
the rental allowance determined by the Department as propery having covered the full
amount of the employees! equipment expense, no additional equipment expense was
allowable for vaste cutting in the sbsence of evidence showing that any additional =

:éxpense was aectually incurred as a result of such waste cutting,

Section 1127 of the Code provides, as did its predecessor, Section 45,5(b) of the
ict, that if a deficlency is due to neglirence or intentlonal disregard, 2 penalty
of ten percent of the azmount of the deficiency shall be added t¢ the a2ssessment, The
preponderance of the evidence indicates that although the Department advised petis
tionerts accountant on July 19, 1952, that the Department would not a2llow equipment
rental in excess of 20% of the gross remuncration paid fallers and buckers, peti-
ticner continued to report equipment expense in excess of that amount, This, in the

opinion of the Leferee, constituted negligence, if not intentional disregard, of the

Aet and reogulations promulgated thersunder {(\ppeals Board Tax Decisions Nos. 1923
and 2030}, Petitioner could have protected his rights by paying the additional sums

and filing a claim for refund.

DECISION The petition is granted with respect to that
L portion of the assessment for the year 1953
which was based upon the Departmentls conclusion that it could not be ascertained
from petitionerls records what portion of employees?! gross remuneration was paid

for falling and bucking services, and is denied in all other respects, The Depart.
ment shall recompute the contributions due for the first three guarters of 1953,
allowing petitioner-not less than L6¢ per thousand board feet of timber fallen and
bucked as reasonzble and necessary business expense incurred by the individual or
individuals falling and bucking such timber,

'Dated at San Francisco, California; January 25, 1955.

C. L. S'FZTY, Referee
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APPENDIX C

KZ3908, Sharon Katnleen ang Ve, LASCDO AARINE ARD IMBURAN:H

Edith Frances COMPANY OF NORTH ARERICA
Sleim No. O 83 1eibb
Ve ke SHEZEY, Releree Injury: Merch iy, 1909
Novemter 10, 1964 Harcu £3, 1964 {Deatn)

The I'scts with respeci Ly tals issue are nct in dispute. Daceaved
fell fyom & boat which bad pever previousl; teen in the water while
it was sltached to 2 urene for laaening. He lell into navigabie
waters. It is defendantsy’ csontontion Lhat the injury was of a
aaritixne nature sl beoyond the Jurlsdietion of the Industrial
Auvcident Cosmsiasion,

Whaile it 1 Crue that Federal wrisdieticn is exclusive shere an
Injwr; .roperly falls within the saritise jurisdistionm of the
Federal courta, certain lnjuries of a saritine nature ares nol veyond
the jurisdioticm of the seversl states. (5o Cal. Jur. #nd &%.)

Thus, the wurkmen's cuspsneation law of A stabte bas Lesn applied

in the case of an inJuPy received by mn employee wnille working un
the conatruction of vessels belore launching (Bmployers Liabilit:
Assuratice Corp, ¥v. [.A.C and Mammm, S5 L.A.C. 72). of & ssehiniat

_ in inatalling sashinar; in & vessel afloet but unsuvspleted
{ios Angeles 3hip Bulilding snd Dry Dosk Co. v. I1.A,.0. and Buan,

§ 1.4.¢. 90) and of & shipyard employes whise work was £or the asjor
SATt on 3nare but was iajured whlle he war working on & sommlasianed
vessel hewl?g repaired in navigakle waters (Baskin v. I.A.5., 1%
Vewale  1dE}).

Traditionally, 1L was neld that the pollt I[rom wiiiceh Lhe injured
workuen was precipissted detsywined jurisdiotion (o Menns, Law of
Bmployee Injuries 405,.) Injuries coourring on the isnd or any
extansions thersofl are witnin (he axolusive juriadistion of ine state
unless the lojursd 1z & seammn, R jeots atiached Lo 8 Loom Al
extensions of the iland. (The Sumaco, 4 Ped. 2md 617.)

it bas beend held that where there 1s B0 slear dembrestion betweon state
and federsl Jjurisdiction, the applicant has the privilege of proseed-
ing either under the states ccapeassticn lawa or Lhe Federal longahors-
wan’a Act., f(Mamna. op. ait, 305) Applying the foregoing srinciples
to the {acts 4fore us, it seenw clear that the saion nas
sarisdiction,

DEPANDINCY »

labor Uode Zestlon 55Ul provides that a cihlld wnder the age of 1d vears
19 sunelusively presused (o bve dependent ujxon & parent Who wWAS legall:
l1igile {or tne maintenmnce uf the child at the tioe of the injury if

P S S




REZETON, 3narun fathlaen snd Glatsm Mo, &+ 3J 141606
Sith Francen

Rovember 10, 1964

Pags o

there 18 no surviving dependsal arent. Thls preeumpiion 8y piles
£ bobta of the applicants herein, and taey will Le awanded the full
demth bapslit of $17,500.00.

IV sappoars in the vest inserest of the appllioants that one-nall oi
tae deatd Leneflt e pald to the guardian Lo be applivd in her sound
dleeretion for Ltoe use sad banellt of Blitn Frances Xeston 3¢ iong
& Elith sontinues to reslde with tae guardian.

The otaer one-nall <f the death benefii will be ordered pald o
Phe guardisn with instructions thmt she turn over the parments
43 rezeived to dnaron Kethleen Eeston until Curtner order of tue
vomslisslan or untll Shey are exnmusted,

Burial allovance In the wsount of $365.68 will e swarded ayable
to Joahlo. Lind, Roller s Hapgodd.

yiva. 6.

s Iue SULLEY, Referee
INDUSTRIAL ACCIDERT COMNIZEZION
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- Workmen's Compensation Appeals Board
of the State of California

Case No. 66 SJ 18485

Morgan D. Symous, )

Applicant,
_ s, :
Baleon’s Department Store and | _
Fireman’s Fund Insurance Company,
Defendants.

~ REPORT OF REFEREE ON
PETITION FOR RECONSIDERATION
Defendant insurance carrier has filed a timely Pe-
~ tition for Reconsideration from Findings and Award
in the case of a 39 year-old laborer who injured his
eye when a nail he was hammering flew up and struck
him,

Contention: |
Petitioner contends that the Referee erred in find-

ing that applicant was a general employee of Balcon’s
Department Store which 1t insured.

The Faots:

_ Ap_plicant, who had prévidﬁsly done odd jobs on a
" casual basis for the Baleon’s, was hired by Baleon’s

e
(¥E O} Jiﬁ‘é‘;
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Department Store on October 1, 1963 as a regular

~ part-time employee.

His duties required him to clean up the store, break

| up boxes and do other work which was too heavy for

Mrs, Balcon. He reported to the store every after-.
noon when he completed his regular work for Pacific

- Gas & Eleetric Company.

Balcon's Department Store is a corporation which,
with exception of one share, was wholly owned by

~ Vern and Nell Baleon. When applicant was hired,

the Baleons were building a house. Mr, Balcon told
applicant that if he wanted additional work, he could
come to the house when he finished at the store, Ap-

~plicant did this several evenings, and it was in the

course of working at the house that he injured his eye.
Applicant was paid on the payroll of Baleon’s De-

- partment Store for the work he performed both at

the store and at the house. Vern Balcon testified that
in his mind there was no difference between the money
in his pocket and the money at the store. '
The Law: ‘

The insurer of a general employer is liable for the

. entire costs of compensation unless the speecial em-

- - ployer has the employee on his payroll. (55 Cal. J ur.

2d 68; Cal. Workmen's Compensation Practice, p. 68.)

Discussion:

Tt is apparent from the facts summarized above
that applicant was at the very least a general em-

. plovee of petitioner’s insured at the time of his injury.




Since he was on the corporation’s payroll, petitioner,
is liable for the entire cost of the compensation. '
1t should be noted, moreover, that there is convine-
ing evidence that Vern Balcon had ordered a compen-
sation policy covering. the construction of the house
from petitioner’s agent well before the accident oe-
curred. Petitioner, therefore, is probably estopped to

deny coverage in any event.

Recommendation.: “
Denial. - :
. C. L. 8wezey, Referese
R CLS:vk L
o~ P Served by mail on all attorneys listed on Official
e i  Address Record. '
| Sept. 16,1966,
Case No, 66 8J 18485

o~
s

. ; .
ot R e .
¥1HD | ; ‘xrno] . i feEnG

-

LA oy :
- e wen 41 OPTE YT AT T I LI T SO j ™
S




APPeNDIX E

by dnaries Lawrence Swepap®

T mx*m ¥orkmen's Compensatica Act of 1900 spesified
thatl & coapensables NRre =uet Lo eitoer & paysical Injwry Ly mccldent
or ohe of 8ix listed industrial discsses. 1} ®soss of the esrly
statutes in the United States were ilmited expresily or by Judicisd
interprolation to ascidental Injury, ( & )} Eventuslly soverage in
&ll bul Lhree states sas satended 10 eGAIASS Ocuupational diseases.
Scia Jurlsdlotions, in (he =snnor of the Zoglish sct, sehsdule the
spesific ceeupaticonal diseanes, and freguensly ths industry, mm&:
are govaered. Nemrly thirty now provide for general csoversge. ( - )

shiiforais's firet compulaory wWorkmen' s odmpenastion ast
wiiah was onketed B 1915 allowed compensaticny cnly where an &nf;j.ayeﬁ
sustained & personal injury Ly acsideat. Because the parese ~
accident” was thought to exolude cecuphsiconl disesses, the 1» wis

saended 1n 1915 Lo elisinate these wordas snd Lo provide for soujen 1m

for any injury arising out «f and in the eourse «f the awplovmens.

Two years later Jalifornla iecame ome of Lne iirst
Jarisdiationes 1o Sx;ressly cover disease in . eneral teras when tne
workaen's i,mgjamzim Insursnge and Safety Act of 1yly ﬁaimé L0 Uy
as incluging dizcase ariaing out of Lhe employmsnt.” = )
This éef‘init»im presentiy Appesrs in Section 208 of the mu“amia
lavor Cods., PRisease 13 also mentiomed in threse othaer laver Udode
sections: Sectlen $6ui, walch provides tnst in Lhe case of Kggravatiun
wi & re-existing dlzcase compansation 1z recoverable okly for the
soPtion of tae dlsabllity sttritutatle Lo the azgreavation; Seciiun
ke, waleh defines the dste ol injury in cccupdticnaml dlasase casse;
asd Seevlion UGG, waleh sets forta the yrooedure for the trial of

k)

& clala Tor ogoupational disease Arlsing ocut of 50re than one enpiovment,

The Lapor Code, nowever, coOntAins no delfinisticn of dlioease,
The word is commomly defined as “any illmess or deparvure {rom nealts”
or, sore specifically, 8 partiecular destrucilve process in ine vody
¥1L0 8 8pecific caute and sharssteristic aymptoms,” ( 6 ) 4
plysiclan wonld pretaily &y Lhat & dissase 1z a "definite moriid
SPUAaRE DAaving & anarasieristic wrain of symptoms whilsha agy afiect
tas waole bUdy 23 Ay of L3 oarts and iae 151@1&5:; Do logy and
#r&mﬁix of whlan =8y be kuown or unknown.” {( 7 j Sinse Lator Code
Sestlion 208 places injury and dizeass in the Jisjunstive, 1t is
rafaonsi:le te aamuse ARt the woerd disease 18 pot intendaed to lnolude
trausssic disbarbenees of badily nealia.

walifornia cospensation decisicns use Lnw teiws disedse in &t
least #ix §ifferent convexts: (1) aaa ticnal dissases; (i) other
dla¢ases arlaing out ol employment; aggravation of pre-cxlasting
disesse iy employment asonditioms; (& Wuﬂm o pre-exiasting
disedse Ly & speelfls incidemt of trawes; (5) élasass proxismtely
reBuliing from & Crasnatic (njury; (6) dimease capusling injury la he
ourse of emaloyment .



in #acn ol tae 8iX categorie® tae ulilumie resuly under
chlifcanis lew 13 &n asid of compensetion 17 the requlsite facts
are ostaliisned. The thecry snd Factusl reguiresents may, however,
vary dGepending upon now the diseaase cuntrlbutes to the disabilley
for which compenagtiliny is clalmed.

Beparate «Xploratlon of tne 8lx Lyl ol case raveals
plalisrities from wniah badle principles can heé drawn ad faclilismtes
sonslderpiion of certain as;smm moblems, such A8 apportlioresent end
asceriaining the date ol ¢ wiilch &xre nod ardioariliy snecantered
in an uncurplicsated traumstic injury case.

GUCUPATIORAL DISSABER

pellate Jjudge recentiy vhaerved Chat "tae ters
Pargud; mi &mum‘ has ot Leon dellned elthar Ly the eode
r Ly suthopitetive judioisl decisicn.” {( £ ) The same declsiun,
nonaver, slted Johmson v. Industrial Accident Comaisstion ( 9 )
wiilon desgyriced an cooupiitlonal diseass 48 onhé iR wnich thw cuauiativs
effest of exposure in the uml&ym envircesnt witimately resuits
in senifest pathology and which 18 s asturald incident of a particular
wm,muan a8 diltmim from e exceeding lhe nesard and risk
¢l ordinsey ewmploveent.

Sinae disease arising oul of (e esplioyaen) HRi DORFi; Aiwa;s
Leen cuspensabie in Jalifomils regardiess of whether it is “seoupst ional
wr osusesd "Ly secldent,” the Californis courts neve Dot nad amuse $O
discuss Lire guasticl of Wil 8N CISUPRY! disease is Lo the extent
Lt 1t has beem iatcped in other states. 10} They have, however
recognized yom the culset that dlsessas arising out of emuioymeny
fail Wmtc two claases: (1) industrial or cccupdticnml dlseases whizh
are tie nabural &l reascuall; 6 e expested remilts of a woriman
fellowing & partisulsr Qecupstion for & conalderable perlod of ¢lue,
anct () otiaer diseases which are the result of soms wwsual conditisn
uf the eagdoyment. {11 )

Silisosis { 1x ), wheat allergy { 13 J. glass hlmra’
ara {19 ), and lead pulsening ( 15 ) aave Leen scupaticnel
dissases Uy eppellate sourts, Cancer ceased LY & tlow 1& }
sMliomyelibls Orom & single axposure { 17 ) s sn Injuwry to the Lack
a3 Lhe result of using & Jaokibmmeer o8 & speclific dase ( 18 ) nhave
vgen held not Lo be ogsupdtlonal diseases. m Mmﬁrm Aguldent

umiuim ‘ 9 ) k?u; sonai od ?M%u &0 semh
sposed. upon silicosi

emtmuth lathargic Z ) Miun i 2ii ),

faver or b xmu J_. citnk ?y };

perviliosis 7} neariag less 28 ) as Wiml iimn.

Al 08Tly oRkee . nwn held & policomnts flat feet, whlsh developed cver
& five-yenr periocd, Lo bhe au a&amum dim sinue his ssployment
eazeclally exposed halm to the danger of such iajury. { 29 ) Wood
&l:ohel ;mnm ( 350 ), wloars { 331 ) easd tuptured intervertebral
disqs | 32 )} neve twan determined not o be eusupabticoal diseases,



Tow Industirial Acoldeant Cosmission oss vacillated o the question
of wiwtner tubeprculosis 18 en ovoupational diseane. 1L nitisil: held
tolt dinee subercilosis was dus Lo an ialeqticon at a sgeelifisc time.
it waB sere AMlogous o an acoident thaa an wau;a&t.mma. &iwwe
‘wolch &ppears &3 tie result of ecoumulsted exposure.” (i )

In iayden v. Industrial Indemnity Company. { 34 ) however, a ,anel
sf sares sovsnlasioners Aeld Lulerculosis resuiiing {rom an eaxposurd
o & feliow amplares over a period ©f four years Lo te Anh CocupRtlional
Giaseawe. Relying un sume 18 i917 cases swirich onfuaed the teras
‘Gecupst tonal disease” and "dimsase arising cut of the easplorment,

5o ) shey soncluded that an ccoupational disesse di¢ not nave Lo
pe peguliar o thae ccoupation in winioh tne injured workoen was enployed,
For ressons whion do not Sppekr in tne officlial reports, the Layden
shee wad not appesled. ( 36 ) MNost recently, the cuammission returned
tu the poslition that an cosupgational d4disesss must e incurred in an
iaduatyy oF cocupaticnal situsticn which (s produstive of an uRIGEAON
amount ol Lhe disease or whish routinelsy constitutes & specinl nazards.

{ &7

Dupisnd's Asdical Dloticnary defines cocupatlcnal dlascase

Slajyly &8 & dlsense caused Ly one'n wmnpioyment. It is pernacs
regreiiai-le that sne Commisslion did not persiet in its use of tnls
aimpie definitian. Adoption of such & delinitlion. nowever, would
require either leglaistive astion or ignoring & suuatantiasl rody of
Judiclal suthority aimce the 2oults have rAther consistently assased
thit scoupsatlicnel dlseases have cert&in dlstingulshiing oharasterietics.
Amony thes sre: (1) they are gredusl in development although the
rate of progreas say vary; () there is ususlly & continual atscrition
ol deleterious subntances ( 39 ) (3) mmtimwua exposure Lo &
JAPS icular work situmtion fmz,; asusss phraiosl breakdown (U )
{5) the disamse 4id not previcusly exist Lut bullds up over a period
of sime { %1 }; {3) they Are the NAtural add Teasomsbly to ue
sxpected resylta of follow & particular cooupation for & consideracle
,.}erif:sd of time ( 42 ); (6) the First ad early stages ars not alwess

reepbivde (93 ), (/) they are pecullar to A givem sccupstion

43 }; (8) they mie latant and jrogressiva. { 55 )

ne sutaority in the (ledd of workoen's compsnsation nss indizated
snat it is probsbly sislesding to Quote indiserliainstel; froa the old
decisizns . but he notes LAt ome gossech elément raming tarougn all
of the delinitions is & distinetive reistlion $o tae magure of the
emzicraent., He sugpeats Lot ousupstionkl dissase should e defined
to include any diseass ariiing aat of sxposure to haraful enplor ment
cunditicns waleh sre present in & peculisr or iLnareased degree in
senbrast with other sdsupstions or every day lifs Hs observes
st lengin of expommre is zraduslly t.miu.g i3 od 28 an essantini
& lement of an osooupaticpal diseass. ¥hile this definltion
would prédadly oot agabdsw with the w in some of the dallifl'urnia
declaions . 1vs agplieation to the vardons (et siiustlons presented
vy 3he canes would not affect the ultimate resails.

Radiaslon sickness, wilan s veen & satber of such pudvdis
soffeeln 1N recent rears, would andoubtedly bLe conmiderad (o be an



wdgupticonl dissase unless the exposurs 16 patent and sonsists of
:uzmgh @ tﬁggs) There is a péieity of Saliforale suthority on the
Jeak

UTHER DISEASES

Dissases other than ocsupstional Jdissases &re satd to arise
cut of the @aployasnt whan tCher reBult firew Some wWnsual condition
of the sagioyment. Compenmaticn 13 not paysbie, howsver, merel; Lessuse
the dissnss is sontrecied during the emplorasnt. There must Le & ause
and affect relationship bethadn the smployoent and the discese. The
enployee's risk of conirseting the disedse smist, Lecansa of als _ ‘
employment, be materislly groatsr than that of the genersl punits. { 48 )

~ Tuis risk ey ve Lhe risk of emgx mnaenﬁlweiﬁm
sarried by & pupll of & Sehoel Sescher f-«t?}_.npat.t - of &
auapitsl smployee %3 ) o even & fellow employee in aay indusiry,
;l}mimmimmﬁ gmmzsra itionn
ol ¢he amploynwut sash poison z 5@
lapure drinking water gl ) ar worn on the Mnfu
gentlswen's alub. { %) Other umn the Spealsl exposure resulss when
Lhd saployes 16 sent Lo an sroh where thare 1s an & or endesic
disesse wmmmmturznmmnum + Jan Jeaquin
Valley Caver or dysentery 5 ) The epidemic may even be 1R the
asclovear's plaat, ot § If lioese resilta fYon & YReciDASicn o
inocoulation (54 t%:i employer, the 1lliness arises out of the
Suployment . St )

AGSRAVATION OF DISSABE EY JCMDITIONS OF SRPLOYNENT

Toere 18 & maxia in workman's emsmmm Industry
takes the employes &8 n# is &k the time of nis employmenmt™ which
ia wuuummmu lisble Cor industirislly smased

tiom of an expleyes's pre-existing dissase. Bush an aticn
wm&ﬂmxiﬂaa{ww diselne is mMm
ariaing st of the espleoyment csusing the soseleration, i

A dissane, howevar, which under any retionsi work is likely to
SPoprash 35 A8 Finslly %6 disable She esployes doss not heoome an
injury serely beususe it reachas ths peink of disabillity while the
anploves iz woerking. 1t 1s only when there is & direst sausal connestion
petwesn thw conditions of the employpent sad the disability that an
anard of compEINAtion oma be made. { 60 ) In esch case 1% suNt be
detarmined wiother the dm,ility resulted maxsiusively from the diseased
somditicn or whether the eaployment was 3 proxiante apuse, If the
srovimate and imsediate canse of the dissbility is She underlring
disease, there i» Be recuyary, OVeR though the disability mapifests
iteell in the scurae of the w { 61 ) 1f, om the other
pand, Whae dlsabilisy ia due mmxg the lighting up or aggravation
of the pre-existing somdltion Wy tim saployusnt, the oyer is regquired
L& oompensste the emplaves far the antire dimniw 62 )



The lemding case lilustrating thls type of injuly is Fireman's
FPungd Indemmivy conpany v. Industrial Aceldent Commission and Sregory
{ (3 ) woere a representative of an esplorers’ sssocistion sufiered
& stroke 82 & result of the sirsin end tenalon of &Y days of sontract
nepetiations with certalin isbor uilonas. The medlcal testimuny. although
sunflisting, eatabilshed toad the long Avara of work and the tense
s it lons whjoeh suryounded them aggrevated nis .re-existing nyoer-
tanaion And presipitsied a stroke. The awsrd was cassd upon the rule
Loat wigss an employes sufiers dlsability brouznt on by straln and
vyarexertlen inaldent S0 nls eaployeentl, inere 1S & zompensalle injury
aven tiwugh the underld L%dume previousl; existed sand there 1s
Bo trauwnablie injury. i )

The seme rule hed Leel applled in the vass of takercuiosis
redctivatred Ly woather and prvasure chmnges wx stremuous emplo;aent
astiviey { 6% ) and sggrevetion of a pre-existing heart condltion
into disabliilty a8 Lhe result of &WW 154G heavy sacks of Jemnmsts
svary day, »ix days 8 week. ( 66

_ A chronly dlsemde walch 16 Now nare prevaeient then luang cencer
and tupereulosls sowbined 1z pulmoniry euphysend, an Lnsldiocus and
srogressive lung dissdse of wikRown etloloys . Jecond ouly to hemrt
disonte K3 & osuse of disablliity ia workers [rom LU to & cemrs of
&z . 1t is mibject Lo AEETRVALICR U expoNure Lo respiratory irritants.
Waen such irritents are ipwied becawse of ewployoent conditions, anr
ra#{:}.u}nﬁ disanility is scampensable to the axtent of the mpzreavetion

&f

There is a femilisl tendency SO euphiysemn &d & statistloal
sorrelation Letween the Jisesse and clgareite mmoking. IS may develoy
fros allergic astamm. { 68 If tiwe allergic asthum 18 &n oscujational
disessna, the resulting empnydemm should protably be Srestad 88 &
spoximete result of the cecupstional diseass. 69 )

AHERAVATION OF UISEASE BY SPECIFIC LNCIDENTS OF TRAUNA

Tie rila et thHe ssployar Lakes Lag omplioyee Bk jecs o nils
sundition woen he ealers L axplioyaent alsc &ppliies where & specific
trauaatic aplsode lighis up or M vakes & previcualy existing
disepse rempfaring 1% dissbiing. ; s d18B114Ly for the Iwll diasablilyy
s imposed wpon We eaplover sven thovugh the inoident would have had
i1stle or av effect o & oo nedlitny iadividual. Sxsmples of this
tine of dissnse sre resciivetion of & latent tuberculwesis Ly an
eugloyment coimected assauls, { 70 ) the lighting wp of & latens
lsutic condition by an +, . { Ti ) # myocardial imfarstion
resuliing from Li08ing & 1@ foot rell of iimelews, { 7& ) she Irasture
Ly & 1ifting straln of & Alp a0 wekilensd Ly Pagel’s dissese $hdl &
soultanecus Srasturd oould Lo expected at sy tlae, { 73 ) apd tne
apcravation of a sonisveid personmllity into 8 sederate schizepnrenis
Ly AR ingury siich cmused the loms of an eve. (73 )

w



BlSaale AS & PRUXIMATY RESULT OF TRAUMATIC INJURY

Fregqueni iy a irawmatic injurty ®ill te complishted Ly & dizease
~rovess wnléa did ast previocasly exist. 1§ tae discase walch develaps
BuLdeguent Lo tne injury 13 & proximate resuli therew! . it 1s obviousls
cumcensatle since Yhe emuiover 1l lletle for all disebilit: and naed
or sedlicll treatment oroxlagitely resulilng irco an industrisl ingury.
iosk jaw (Tom atepplng oo & rualy nell, ( 7o ) gonorronesl infestion

fb )} or saingles 77 ) emtering toe Sytem SAXGULR 8B 9vE
airasion and aencal deterioration from & tiow on the head { i )
are examy:les of tals ty.e of disease. The injury may &l8e sause Such
& lowgred resistanoe o infestlion that & subseguent infeastion 1
svngldersd a groxisate resull of the ingary. 9}

LAJURIES CAUBED EY DISHASE

A mentioned s&buve,. B puteldy ldleop@tnic illness whlchn bes
A PEIBLIGA Lo he smplovment does aotl sonsLitute an industrial
ingury oven though 1L coours n the souwrse of toe employment, In
the sarly aletory of woprkeen’ s compensstlieun in Jalifornia, the Supreme
Court avpliled this rile o Lhe case of & wurksan wav had an epiiestic
Vit and fell 59 feet ¢ the ground from & soafiold sustaining fatal
injuries. { 30 } Ia later cases Lals darsh holding was modirlied.
anz It was Secided tnat L7 suwme fator jeculiar t0 the esployment
sontrituied to the Injury. 1t srose out of the exployment even though
it had its origin scolely iR scae ldicpatay of the employea, Tous,
it was held in National AuSoadiile & vasuals; Insurance Company v.
Iindusirial Acsident Joamisslon and Honerlan i 81 ) shas a skull
frasture sulifered by s elestricisn during an eplieptic selzure whilich
abused nln O abrike Nis AeBd against & 38N horse WS compensatlie.
The saw horse was considersd & special risk of tiw esployment which
guptrituted 6o the ihjury. Finslly. 1o dmployers Mutusl lAatillity
Ineurance Company of Wisconsin v. Industrisl Acoldent Commission amd
Gideon ( S ). che Supreme CSourty rejectod the argument thal it was
necessary in idiegatnle selxurs cases for the fall o te Ifrom & helght
S BgMinst Bo Ohject Lo estallilsag & causskl relationshlz between the
esploysent and the tajury. { 83 ) Justise Carter, writing for a Lare
s urity, pointed oul LHet the causal comnestion tstween tae emlo/oent
and injury need oniy be ssmbribuiery and that ne could see no
distinctium betwesn toe ldiopatile selzurse cases and tihoese ln which
an emzloree fall because of his own AMdilesanedd o INOALe Sskwardness.

Although eplleptle seisure CABES AX'¢ periiass the most drsmmtic,
tow rules announsed thereln are equally Aspllzatle 30 the case wiere
& Cragk driver has & lainting sgeil and 18 injured when his Lruck
gues off the rofad or Lo Lhe case O & tale,none repliraln =nv has &
?aagz gtaaat on $0p ¢f & pole and (alls &07 sustaliniag rsial injuries,

SUBULATIVE INJURIRS

Although they &re beyond e saope of this article, some
mant lon snould Le mkde i the gontinuous swmilative” oer “"renetitive

o,



traamt” Anjuries a3 it 18 freguently difficult Lo distinguish
thean {row ceaupalicoml diseanes aad aggravation of pre-existing
disenses. Thals sype of lnjury has iohg Leen recoginized iln Califcerals,
B ) bul sxpericnced & rensissance in Peveridge v. Industriai Acscident
comaimsicn. { 456 ] In these cases the cumulative effest «f a
suscaseion of aligh$ or alsrctraumatic injuries, which Individuaily
are not dissbling, ultimetely resulits fn disability. Thus, & car loader
By &% & remilt of constant bending and heavy lifting over a perlod of
FERTS causSe the trealkdown of an Intervertesbral 4isc or 8 sabinetl asker
oy develop an eliow inflscwation o repetitive samiing. Justice
Tobrine: sloguently desaribed ihe prooesd &8 ollows:

“"wWe tnink the gsroposition irrelutabie that
wnalie & suscession of slight lnjurles in the sourde
ol saploysent agy A5t In theasselves bDe disabling, thueir
gusmiative effect in wark effort aay become & destrustive
force. The Tast that & single bul 3iight work strain say
not e disabling does aot destroy 1ts causmtive effeat,
if in combination with other suoh siraing. it preoduces a
subseguent disability. The single atrand, entwined with
ctoars, aokes up the rope of czausation. ( &7 )

Une Callfornia suthori:y aas observed Lhat repetitive injuries
san only be dissinguished froam ¢ocupationsl disesses Ly towe tyipe
of psthology invelved, ( &5 ) Sush a distimetion provides tne only
resscnille way of explaining why & nearing loss resulting froa the
resetitive traums of sound waves badting on the oar druss 8 an Sedupa-
ticnikl diseass { 59 ) whlle & ruptured disc resulting [rom sonstant
and resetitive jarring of tie spine 1s pot. ( 90 )

DBATE OF INJURY

Khen tne injury consists of or (lows [rom & speciilc irawaetic
e iaode, Lne date of Stow incident is ine date of injury. In the
sase of ocoupational dimoases, contaglous dissases with delayed
pariods of ineutation, aggravatian of pre-eximting disease Ly
egployment conditions and repetitive trawsh type Injuries, nc epecific
dates can e resadily [ixed as the date of injury insssush as the
injuricua consequenses of the exposure arv the product of a pericd
rather than & point of ties, { 91 )

Ascertainment of the date of injury <an be coritical ln & glven
+aBe Bings 1t alfects the tLlme within whieh the satich must e [lled,
toe amdunt sad meture of Lhe compensation paysile and the jurisdistion
wf the Workmen's Jompensatiocn Appesls Doerd. { w2 )

The l&w in iorce at the iime of injury {8 faken a8 the nassure
of the injured pereson’'s rigat of resovery., ( 93 ) Il an emploree
sustalas & crausatic nJjury on & cersaln date, he i entltled Lo
senpensaticn At the rete provided by the law in effest on that date,
vt 8 probies arises in diaease cases whan a chenge in the law becunes
gilfeative Letween the date 0f sxposure and the date of disabillisy.

s



{ 9¢ ) Temporary dissvility Lxiesaley is ;@ratie only during Lhe [ive
Jears lasedistely following the injury. ( 9% ) snd the Workmen's
CORANNRLioR Appedle Soard loses Jurisdietion tov saend, alter or rescind
ite awards 1f a petition for such relief 13 not [lled witain {ive

Jears Irom ihe date of injury. ( 96 )

vaiiforais courie inlilally consldured that regardiess i dats
i SXposure Lo & diasase, the exployee nad no cause of setion and no
rlghts ssorued (o him untll hat point in tims when tae dlzomse
resilced In & gompunaable disatility. In Narsh v. Industrial Azcident
sonniesion $7 ) the Supreme Court smmounced thas tae date of
injury o deomed Lo ke

..o bhe Lime when the accusulated eflfeets
culminate in & disaiility traceable to tae latent
dlseane 88 thw Srizery cause, and Ly thesxercise of
reascnsbie care and dillizgence, it i3 discoverable an
apparent that a ccapensalle injury was sustained in tie
serforaense of the duties of the emgloyment.”

Following thia deuision, it was generally comsidered that the date of
injury in all oaser was the date on wihlch dlsabliity amd nomiedge
Loal Toe disability was csused by the amplovmenat soiaolded.,

in 1947 tihw following sectionsg were added ¢ the labor codes

%411, The date of in , exaept in cases of
ozoupational dissase; 13 that date during the eaployamat
ol whiah eoourrad the alleged Insident or exposure, for
the cunsaguences of which compensation is glaimed.

Hilz, Toe dave of injury in cases of
cocupaticanl diseasss is that date upon which the
anployee Cirst sultered disability therefrom and eitaer
knew, Or in exsreise of reascnallie diligenes saculd nave
known, that said disability was cauased ty nis pressnt or
srior employsent .,

Sinse 1947, thwrelure, the date of injury in ogseupatlional
disease casen has been different 'rwa ithe date of injuwey ia cther
dizosse cases. In the latler casem, the date of imjury is tne last date
of axposure, whather the exp be Lo & sontagious disease { 96 )
or esploywent strains. ( 99 ; Concern has Leen exprwised that
spplication of Beotion 541l Sc disesase and repetitive Lraums cases
may result in e loss of & right before it ascruss 1if tiw diaability
does not manifest 1ssell watil wore Shan & year after the lass
eaposure. { 100 )} 1t was apperemtly this fear whish motivated the
Industrial Accident Ccamission tc attexpt 10 troaden tiw definition
of cogupationsl disease in the case of layden v, IndusSrial Indesnity
co. ( 301 } watcn was discussed above. In most anses, howewver, the
iast exposure and the first disabliiity apre sufficiently somtemporanssus
that no sericus problem arises. ( 10& )



dveds wnere & clsarly ceoupdbional disquse {8 involved,
estailliahment o the date of injur; ls not aiways easy. In adaision
%o the Factual iemue of waen the employee kndws his disabllitry is
enployment connected, there 1B & leghl iasue &3 tu what constitutes
disability.” This probles freguently arises in hearing loss cases
whare an eaployee 1n 8 nolay work environment tecoams awlre of &
PROgressive Dearing loss winloh he muapeats Is telng omused by the noise
of the employsent. If his asearing were 4o Le tested, his nearing loss
alght be sullislent to entitle nlm Lo & persanent disabllity mmg,
{ 1G3 ) but he is able to ccatinue working without impalrment of
function or loas in wages. In this situstion the Industrial Accident
voauinsion has dsiined disablliity a8 either an actusl ioss in saraing
puser ur & limitatlon on the performance of nla dutles { 1G4 ) or as
an sstual “incapmeity t¢ pursue nis wegular Jjot.” (105 )

The foregoing definicione when applied o & case where the
eayioyea knows e DA had & sullfislent Indusirial heEring loss to
gualily for permsnent dlisability indemmiSy ror longer than e ear
wGuld seen to g beyond bhe lsnguags of MNarsh v. Industrial
Acildent Commission ( 106 ) since the employes would nave sustained
8 "componsable imjury”’ he firet becgme entitled 0 permanant
disatilivy indemmity. 147 ) The smswer any e that because Lhe
nearing ioss 1: progressive, the injury doas not become “permanent
and stationary” until the expomsure demses. ( 106 )

It is interesting to observe thal Lhe sord “dissrilic;y” &s
used in Labvor Code sectians 4751 and 3650 bas Leen neld not to
require an sctwal loss of earnings. { 105 ] Ths Cosmission,
NOTeCVver. DA taken the positicn Siat far t(ne purpose of Beotlion 4741
isavllity inoludes »rospective loss of earning cower and dces not _
nocedsarily require sotual work disabilisy or loss of sarnlngs. { 110 }
The seesing lascnsistsney can Le explained by the requiresent in
sach oABe LBt the ssstions lnvolved be “liLerall, comastyued ..,
Witn the purpess of extendling Lheir temeflts for the pretestion ol

persens injured ... ° { 111 }
APPURT LONRENT |

Although, &8 BAS Lesn seen KRLOVE, the eADloyer lRcurs liatliit.
wngnevar the eapluyment ssuses or mnt&a & diacass, it does not
necessdrily follow Lt an exployee’'s antire disability is the
responsitility of the emplayer. Labor Code Seatliom 46635 provides
taat cempensation shall be allowed only for sudh portion of disabillity
due t¢ the sggravation of & prior disesse &5 can e reaschatl;
attributed o the lnjury. Lavor Code Beciion 750 spovides toal an
smclover 1o not liable Tor afly perwmenent diaability or pavaical
ispalirment which extisted Lefore the iajury. I, however, the eumioyee’s
dizability ias due ankirely o vhe lighting up or aggravaiion of & pre-
exiatlng candition by the industyrial Injury. the eapleyer iz required
t¢ compensate For toe sntire disaiility, and there can bw no
Ao port lonmsent etwesn the axtent of the Aisaiblllty due Lo the njuty
itaell mnd bthat due 10 toe contributlion of the rre-existing disease.

{ 112 )} Ir, on the ¢thar hand. toe resultant dleabllity consists



SATULY of disabillivy growing cut oF tne injury {includling tne

;Ligi:tina; ug OF SguPAvation of pre-existing disease) and ,artiy of
GriaalLllily resultling from the noroml progress of & pre-existiing

dignase ap@rt fron trw elf{ects of the injury. the sorkmen's Jompensetlon

Ajradld HORPE muNt Alke B &) pertioteaent ., i il3 )

apilloation ol the#e pinclples is well lllustrated {7 Lhne facts
in the sase of Mary ¥ Hsreris {114 ) who nad seffsred [rem
tuterculoais of the spine sinee ehlldnced. Although her spine nad
toun iused and ahe had oarked 41880311ty . she was el lie to obtain
gmpsloyment af & salies glerk with Goodwill Industries, a sorporation
saslaying pyrsioadly neandicappsd persins. In the sourse o her
enploymant and fell irom & stepledder and struck her right nis. The
injur: Aggravated her re~exlstilg quiessent tuberaylcsis, anld she
bouBme Lotdally disabied. Since the tesporary Jlssliiity and the
izmediate need fop medlioal iremtmenyt wae Lhe result of the il and
ita apzravating eflects on her pre-existing disease, Lhe emploer’s
nsueanss carrisr was held liskle for toe antire sacunt tneresi.

¥ae the heallng period was over and bYhe injury Leclse Jersanent

and oLELIcDAry. she was left with permanent dissbillity oonsisting of
tae feliowing: (1) the pre-axisting diasbility; § any <¢laabkilivy
repuliling Foom Doroal pm 88 of the disease apert 'ros the eflecis

i the injury; (3) the 4 iilty dtpectl: ateriiutabvles 30 the rail,
andd (%) che dlsakility coused by the 1njury's aggravatien oi the e~
exisiing diessss. m employar’'s inKUrENcs <ArTier was nol itlatle

tor the {iest ) and second { Ll6 ) disscliitles, Lut waés fur
tane third and fw%:n { 11‘1’ )

shepre Lhd mployes dier 86 & result of als miur:g, there is b

Booortionasnt, & the smplover is lisble fur the entire death Letwfii

even m?n@a he *re-exisun& disvase would eventually neve Leen fatal.
Al

Anocther {acet of the apparsiomment sroblaes ln cases of

oocupdt lonal disease and progressive aggravation of pre-existing
disegse 18 the question of wiv is liable [or Jempensation where Lhe
sRplores has worked (o mm}. wHployers d‘urmk the pericd of exposure.,
AR hRe veen Seen, & disease Lo be compensalle muatl arise sul o Lhe
aaploysent, but tials doss not sean that a waw exployment must ce
tie sole proximete cause of the dlssase. A8 jong as 1% substantisily
ant oroxizately uvontributes Lo the dlsesse, Lhe amployer may Le neld
ilatle for the full disability sttributable 1o the snabire ex;usure. { 119 )

It is not uwncanmon £or & alner or & consiructilion workery 1o
iave worked ror scores of giiferant employers waile developing an
gusupat lonal diseass, The procedure for hendling this type of ame
waes anncunced by the Bupreme Jourt in Colonial Insurense Cospmng v.
Industrial Acoldent Jomalasion and Pedrosa ( 120 ) ma follows,

ig.



“¥We believe Lhe more workable and fairer

rule Lo w_a g Srugresnive cocupaticnal disesses. that
the smployee WAy, &6 nla Sptlon, dLiain an sward for
wggingww« %Ea.ﬁuﬁe-eﬁaﬁd of suacesslve
SMploYySrs oF AJeEsSlve inmoence carriers if the disense
and disakiiity werw contributed to 3y the emplovment urnished
by e wsployer chuden or g thee pericd sovered by ihe
insursnce even thougn Lhe loular employaway 18 not
the sole cause of the disabllity. ‘To require an employes
disabled with such & disease to (ix upen sash of the
JRETLiers Gr eaployers the preciss soriion of the
disakility attaibutable to its conbribution te the
spuse af the aglady is not 1n conacnancs with ths
éi liberal interpretation and appliestion of tne
WO ' B CoRpensAtion laws. The sucsessive carriers or
E»@wﬁa shculd properly have the bunden of sdjusting
wggnggggga#ﬂggg
by them in an lodependent proceeding betwedn themselve
They are in & bebver positlon to pyoduge evidenoe ggm
suk jest and estabilian the proper spportiomsent. All of
then mky have sohatributed to the disablilicy snd ﬁ.&
eaployer should te permitted to procesd aghinat and
have an ssard Agatnat any or sll of them for the wicle
a»gﬁ»«w 1f the evidense dissloses that he wAs exposed

o silieca dust during awu paricd of emplovyoent with eaan
n the saployers nawed,”

Since Lhat gﬁ&wﬂg disablied as the prasult of an cecupatlon-
al diseake has hed the £ o sed agalinat amy oie Oor more of
nis succensive employers (o thely insurence oarriers) snd if the
dlsadliliity was coanmtrivuted 4c by the employment, be oiuid have an
n:!.aiv-«geunww%gmgnﬁ.gaowgﬂwwm { wmwg
wbwwwwubwwgwmm of the or Cods whs enmcted to wodifv the
rale wwﬁn%ﬁiai and to provide the detalls ror the
trial of oceupstiomal Zdiseave cases.

The desision ia Fireman's Fund Indemnity €. v. Indusirial
Acoldsnt Commission and Gregory a 123 ) specificslly suthaarized the
use ol this prosedurw in cases where & pre-existing dissase is -&“nn«iﬁ
oy cumulative exposures, and 1% is used Ly anBlogy in repetitive injury
sanes. { 146 )} In thie connection, there is sn important difference
vebtween seoupRtionsl dlsesse cases &E those 1avoelving ¢ lan
of & pre-sxisting disease. In the former Ly delinitisn disense
did not exist befure the nn,mwgo { 125 w«.ﬂ%ﬁn!ﬁa
18 peculiar to the occcupation, 326 } d there is B0 prokles of
Bpportlichoemt exsept Among She SudcesSive aplGyers or insurance
carriers. { 127 ) In the aggravation csses, howsver, it 1s possible
tnat the disease wap ssusing scme aisabllilty pelor So thw fRjury .
thamt 4t i@ beling agpravated Ly noR-iadustrisl lsotors. It 18 oot
necessarily true in this type of <ABE THAT the enployes ulh reRsdver
for his wacle 4isablilliy against say emplorer whne ¢ontribvuted to toe
disei:ility. Toe pnormel apportionsent rulst asply wiere the work
aziravates & pre-saxisting disease, ( 128 )

1.



The rales recludlig appoertionsgnt in death cases and zaking
the emploser fully lilable for tihe ian by Injury of &
rre-axisting disease undoubtedly ; a¢ & secially desiratle
result in individusl sases. Whetiwx this is equally true of their
iamg rangs offest la open ¢ aericus guestion.

Tae caslc concept of workmen's compensaticn laws is co shllt
the mRjor partion of the uwpden of industrial diseassas and injuries
from the Injured empisyees Lo industyry and uit 1y %o the sonaumer
& & sart of the sost of the produst or service, i#9 ) The
suployer's share of this bunden i3 & sudstantial business expsnse,
The avarags workmwen's conpenasticn insurense rmi wn goat in California
srobetly exceeds $1.7, per $100 of payroll, 13 } In thwe more
nazEedous ladustries the sost is sutstantially nigher. ( 131 )

An employer with & low loas rescrd and & oafe operstion, however,
may m™educe his ccepensatlon insurence codLy Ly weans of dlvidens
sLADBE, aerit reting snd experience wating. { 13 )

Thls possipiiity of reducing ome cett of dolng bualnens
srovides an Lsportsas ineentive Jc® the splioyer (0 oanduct his
guerdations in 2 sanaer caleulsied Lo minisise iIndustrial injury,

i53 ) but 1t alse xmekes him reluctant Lo hire ewpgloyees with
diseanas likely o be vated by injury or Lhe cooupatichal
savircnment. Thus, pecple with heart allsents or degenerstive
inservertobral dis: disssse are fragquently rejected in Shelr searsh
for smployaent, { 13% ) and comt conacicus eoployers are often
somewhat less than snthusiastic abous participating in "hire the
nicapped” projects,

The akvim dileoes has Leoen thoroughiy debtated and discussed
vt & Zalusk sie 8¢ BOth 1adustyy and laior has yetl to he
proposed, 135 Hntil adequate remedial legimiation 12 enscted
the lswver for am lmjured employes must be conerned 8ot wAly with
apoupring an sdequate award of componsaticn vubl also with advising
the slisnt a8 to nls vocstional future, ( 136 )

ONGLUSION
in summery, the Jaliforaia woriosen's compenssSion law provides
LRNATRL 0oV fay discasen arising out of the employment. AR

smployer, oF his lasarance sarrier; is liable {or any disease caused
or aggreavated by the employsent. N is net lisbie for pre-existing
disabiliity nur for disablillity resulting [rom Lhe noTakl progression

of & disease apart rfrom she oflscts of the . In the sase of

& ccoupat lonkl disssse or aggravastion of & Slasame by extended
FXpOMIre . the eaployes SRy recover for Lthe entire industrial dismiliitvy
f1um ANy e OF NOres Sucaessive employars or InMUrancs SArYiers whose
eayemare contrivuted to the injury. The maployers or inswurmce
carrisrs 3¢ held say sedk Apporticasent and acntribution from the
shhers in & supplesental srocesding.

1€,



The date of lajury ln cscupaticaml disoase cases ie the date
o walchn Sctual or laputed nowledge of the cause of the dlsesss
solnsides with 4isabiiity. In other omaes 1t 18 the date of the
insident or sxposure caus or agpravating the disemss. II the
expomIre extends ovar & J¥ricd of btiaw, the lant day of tnhe exposure
is the date of injury.

The prectiical lawyer will koe; thess basie rinciples mxi
thelr various ramiflestions comatantly in aind while preparing and
tryiog an indussrial injury case invelving dissase. The more
ssadenically inclinmed will i1ook for clariliostion of the definitions
of GimaLility” and “cocupational disesse” {rom the Bupreme
Wﬂ»ﬂﬂ tut will nct saticipate any Judiclal acdifiomtion of the baaslic

sy

The legislature, on the obther nand, wlll contlmue $o be under

sunstant ressure 6 linit the pule that industry tLakes the ampicyee

88 1t finds nim. 3tatutory amendasnts suthorizing smployees with
sra-axlsiing disesses (o sxedute walvers, orovidimg for apporticamnent
&f Liabliity om She Lasis of camtribaiing causes smnd sstallisining
guldelines lixiting iiability in disease cases will be preoposed by
industr; and opposed Ly laber. ( 137 ) T islature has thus
far rejeated oumercus sintisr propossls. and 1t 1ia doubtful that

an: aRjor changes will L» agde i the Demr Duture unless they sre

2 A% of & aAJor plece of legislatiam providing for thw rebsiilil-
taticn and reemploysent of lajured employeas.

3.



