6/8/67
Memorandum 67-39
Subject: Study 63 - Evidence Code

Exhibit I, attached, is a note from the latest issue of the
Hastings Iaw Journal concerning Sectiom 1151 of the Evidence Code
{ subsequent remedial conduct).

The note is more in the nature of a suggestion as to how the
court should apply the exclusionary rule codified in Section 1151
and 1ts exceptions than it is a suggestion for modification of the
Evidence Code provision.

As far as the discussion of the hearsay exception for incon-

sistent statements is concerned, we see nothing in Section 1235
that makes statements regarding subseguent repairs admissible.
The hearsay exception would only make such statements admissible as
against an objection that they are hearsay; it would not mske them
admissible as against an objection that they are inadmissible under
Section 1151.

The staff believes that Secticon 352 of the Evidence Code pro-
vides the trial judge with sufficlent discretion to exclude evidence
of subsequent repairs where its probative value as impeachment is
substantially outweighed by the probability that its admission will
ereate substantial danger of undue prejudice. Hence, we see no
need to recommend any change in Bvidence Code Section 1151.

Respectfully submitted,

John H. DeMoully
Executive Secretary




MEMORANDIM (57-39

EXHIBIT X

. EXCEPTIONS TO THE SUBSEQUENT REMXDIAL
'OONDUCT RULE

SmnllSldhm&MEm&dumm&ﬁ

. dial or precantionary measuves taken after the occurrence of an event inadmis-
sible to prove nﬁmu culpable conduct in connection with the event.!.
. According to the drafters this section “codifies well-settled law."? Indeed it
dou.‘ peinciple embodied fn section 1151 is law in every jurisdiction in the
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':E“'fmng Sobinier, 145 OuL 78 Pac. 710 (190); SappenicM v. Makn
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St & Aggionltural Park B.R., 01 Cal. 48, 27 Fao, 508 (1301).
' 4 Soe, 0.g., Colunbin & P.S, BR. v, Hawthoroe, 144 U.S. 202 (180%); Anmct, 170
© . ALR T, 10 (1047).
3 E.g., Howard v. Osage City, 89 Xan. 208, 138 Pae, 187 (1613).
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There is general sgreement that this rule serves a most useful social purpose,
namely that of allowing persons to take remedial steps after smn accident without
fear that such precautions may be considered an admission of negligence with
respect to the earlicr condition.” The comment to the code provision constitutes
a reaffirmation of the wisdom of such a policy.?

The rule, howeves, is not without exception.® It has been held that in appro-
priate cases where important collateral issues are contested, evidence of yepairs
may be introduced to establish (1) controi of the premises in question,® {2) the
" duty of defendant to repair,* (3) notice of the prior defect,¥ (4) the cause of
the accident,’? (5} the condition at the time of the sccident, it and other such
issues.® The justification for allowing the exceptions ennumerated above seems
to lie in the fact that when introduced to clarify collateral points, the relevancy
of such evidence Is strong enough to overcome the coumtervailing offect of
poliey considerations which support the general ruls.1¢ ’

¥

Impeachment of Witnesses

Another exception, recognized in Californial? as well as other furisdictions,®
deserves more careful attention. Evidamofrmedldoondnctbnbmhddd—
mimbhﬁorthepurpmofhnpeuchmgtbamdtyoiam"ln
the rationalization for permitting the exception is pmnmlfﬂ)addmdut
owner has made repairs after an accident it is st loast clear that be bolieved that
the premises or instrumentality could be rendered ssfer. To allow defondant to
strengthen his case by testimony that the condition was as safe as possible befere
ﬂwacnldentmﬂwuttheabihtytumnmdwtmdtaﬁdmmwhhhhmm
would be manifestly unjust,
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7 McCormacy, Evinerce § 252 (1954); 2 Wicheons, Evioxncx § 2583 (3d ed. 1040);
Wiran, Cavrronnza Evinence § 385 {24 od. 1968},

8 Car, Evimerce Coog, § 1151, comment: “The admizsion of evidence of subsoquent
“repairs to prove ncgligence would substnnﬂaﬂy discourage persons from making repairs
after the occurrence of an accident.”

 WiaMonE, op. cit. supra note 7, § 283, Wk, op. cif. supez note 7, § 365,

18 E 2. Dubonowski v. Howard Sav, Institution, 124 N.J.L. 368, 12 A.2d 384 (1640);
Scodere v. Campbell, 288 N.Y. 328, 43 N.E2d 68 {1942).

1 E.g., Boggs v. Cullowhes Mining Co., 162 N.C. 383, 76 S8.E. 274 (1913); Cardoton
v. Rockland, T. & C. §t. Ry., 110 Me. 397, 58 Atl, 334 {1913).

leg.,Pattmv Sanbom, 133 Towa 850, 110 N.W. 1032 {1907); Harig v. McCutoh-
eon, 23 Ohio App. 500, 135 N.E. 701 {1928).

18 E.g, Dow v, Sunset Tel. & Tel, Co,, 157 Cal. 182, 108 Psc. 587 {1910),

16 E.g,, Choctaw, O. & G. R.R. v, McDade, 101 U.S. 64 {1903); Dyas v. Southern
Pac, Co., 140 Cal. 208, 73 Pac. 972 (1803}, |

38 E.g., McCormick, ep. cit. supra note 7, § 252 nn, 17 & 18,

“}Fallcnw, Extrinsle Policies Affecting Admistbility, 10 Rurceu L, Ruv, 574, 501
(1838},

AT E.g, Inyo Chem. Co. v. Los Angeles, § Cal, 2d 525, 55 2.2 650 (1038); Wagner
v. Atchison T. & S.F. Ry, 210 Cal, 526, 252 Pac. 845 {1030),

. 18Eg, Choctaw, O, & C. LA v. McDude, 191 U.S. 84.{1903); Chicago & E. RLR,
v, Barnes, 10 Ind, App. 460, 38 N.E. 428 (1804).
uz.g.,!n,or:hm Co, v, Los Angeles, & Cal. 24 535, 55 P.3d 850 {1938).




cumstances.™ In foct, if section 1151 is simply & codification of prior Californla
Iaw as the comment states,® plaintiffs would seem to control & subterfuge by
which they can circumvent the strictures of the rule and present to the jury all
the prejudicial facts concerning subsequent repairs,

The mechanics of this artifice are disturbingly simple, Realizing that subse-
quent repaits may have been made, the hibernl California discovery procodure?®
invests plintiff's counsel with broad powess of investigation. Through depositions
he may learn about any repoirs, the circumstances that gave rise to them, the
person who authorized them, and the persons involved in the actual wark, Each
may be questioned in detoil and there are no restrictions in the scope of such
depositions which will inhibit counsel’s investigatory activities.?® In fact, the only
Emitations pliced upon depositions in Colifornin ore relevancy and privilege, 2
neither of which form a basis for defendant’s objection to questions asked about
subsequent precautions.

Once plaintiff's counsel has discovered and compiled all the pertinent data
surrounding . the repairs, he may proceed, at trial, to call the defendant or de-
fendant’s cmployes who anthorized or ordered repairs to be made ns an adverse
witness.# During examination he asks & simple question: “In your opinfon, sir,
were the premises in a safe condition at the time of the -accident? Having re-
celved the obvious affirmative answer to this question, plintiff is free to impeach
the veracity of defendant’s opinion with evidence of the remedial precautions
that have been taken.3¢

. Alhough the evidence admitted in this manner is subject to a limiting in-
struction that it may not be considered substentively, but only as bearing upon
the veracity of the witness” opinion,?” it is the opinion of this writer that such an
Instruction is dubious protection in light of the prejudicial nature of evidence of
repalrs. Moreover, the defendant, may be able to minimize the effect of sach
evidence by pointing out to the jury that his duty was only to use ordinary care
under the circumstances; and that in taking subsequent steps to render the con-
(dition safer he was exceeding the duty required of him by the law. However,

3 The dissenting opinion Iu Daggett v. Atchison, T. & 5.F. Ry, 48 Cal, 24 658,
807-T1, 313 P23 557, 564-87 (1957), criticized clever cross-examination on the part of
sttorney Melvin Belli which confused the witness into making the statement which was
sl with evidence of remedial conduct.

/" 21 Car. Evmoance Coos § 1151, comment.

B Sep, Greyhound Corp. v. Superior Court, 58 Cal. 2d 355, 15 Cal. Rptr. 90 (1961 );
sea Car. Copre Crv, Pacc. §§ 2018, 2031.

2 Cavr. Cooe Crv. Puoc. § 2018 provides: "[Tlhe deponent may be examined re-
garding amy matter, not privileged, which is relevant to the subject matter involved fn
the pending action. . . . It is not ground for objection that the testimany will be inad-
raisstble at the trial {f the testimony sought appesrs reasonably calculated to lead to the
discovery of admissible evidence.”

24 Ibid.

2 Car. Eviance Covx § T78: “Examination of adverse party or witness. {a) A -
party to the record of any civil ection, or a person identified with such  party, may be
uﬂedmdmimduofifﬁ?adamﬂammﬁ:mbymyﬁvmmnmym
duriog the presentation ence by the ng the witness.”

26 Daggett v. Atchisan, T. & SF. Ry., ‘;;ngal.zdﬂﬁs, 313 P.2d 557 (1057).

27 WiTxmy, op. cif, supra note 7, § 3186,
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there is a serious question whether defendant should be put to the task of re-
butting the inference drawn from evidence of repairs admitted under the dublovs
clreumstances outlined above.

The simplicity by which this Jong established exclusionary rule may be frus-
trated by the impeachment exception has not escaped judicial scrutiny. The Call-
farnia courts have examined the problem on several occasions® and the present
law exhibits ono limitation by which the courts have attempted to preserve the
Integrity of the rule. In Pierce v, J. C, Penney Co., the District Court of Appeal
refused to allow evidence of repairs to be used for the impeachment of a non-
expert witness® who had not actually euthorized such repoirs® Although the
court recognized the dangers inherent in an extension of the impeachment ex-
ception,®? Judge Herndon, writing for the majority, stil approved the earlier
decision of Daggett o, Atchison, T. & S.F. Ry.» affirming, albeit by dictum,
that in the case of an expert witness, fmpeachment is possible without proof that
he had any connection whatever with the prior condition ¥

The (.;odc

California law on the subject crystalized with the Plerce decision. The com-
ment to scction 1151 of the Code clearly establishes the legislative intention to
Tetain both the exception snd the rule as previously applied.3® If the Evidence

20 Dagpett v. Atchison, T. & S.F. Ry., 48 Cal. 24 855, 313 P.24 557 (1957); Hotleld
¥, Levy Bros,, 18 Cal, 2d 708, 117 P.2d 841 (1041); Pierce v. ]. C. Penney Co., 167 Cal,
App. 24 3, 334 P.2d 117 (1959).

2 167 Cal. 2d 3, 334 P.2d 117 {1958},

3 The California Supreme Court had held in Dapgett v. Atchison, T, & S.F. Ry,
48 Cal. 2d 655, 313 P.2d 557 {1957) that an expert witness could be impeached without
Proof that he had eny connection with the subsequent precautions taken,

® “But, manifestly, the fact that after the sccident some umidentified person other
than the witnesy dirceted or avthorized alterations affords no basis for the utflization of
the method of impeachment now under consideration.” Pierce v, J. C. Penny Co., 167 Cal.
App. 2d 3, 8, 334 P.2d 117, 121 (1859). .

B23*TF the present ruling were to be sustained, then the clearest dictates of logic
wonld require a holding in the next cose that the same { comtradictory) type
of evidencs here elicted on cross-exnmination moay properly be elicited from witnesses
called in rebuttal. Such a helding would mean that whenever a defendant in this type
of case colls any withess to testify to any observation tending to prove the safety of, or
the lack of danger or defectiveness, in his premiscs at the time of an ocrident, the door
Is automatically opened to plaintiff to prove {by way of impeachment) every subsequent
Tepair made or precaution taken.” Id. at 11, 334 P.2d at 122,

2 48 Cal, 24 655, 313 P.2d 557 (1957). In this case n sigral expert, called by plain-
tiff as an adverse witness, testifed that the wigwag signal in place st the time of the
accident was the safest type of nutomatic warning devise, Plainttlf was allowed to im-
perch the veracity of this opinion by showing that the Public Utilitles Commission had
required its removal subsequently, end that o flashing red light had replaced it. Similardy,
the testimony of o rallway employee, who had been called as an adverse witness, that the

limit on the track was 90 m.p.h, st the time of trial was impesched by evidence
ing that it had been reduced at 50 m.p.h. afver the sccident.

8 Pierce v, J. C. Pennay Co., 167 Cal. App. 2d 3, 12, 334 P.2d 117, 123 (1958),

88 Car. Evipenee Coox § 1151, comment: “Section 1151 does not prevent the nse
of evidence of subsequent remedial condurt for the purposs of impeachment in appro-
Friate cases, This is in accord with Plerce v. J. C. Pexney Co., 187 Cal. App. 24 3, 334
P.eod 117 {(1059)." . _
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Code is interpreted without carefu! judicis] delineation, however, the policy of
exclusion of evidence of subsequent remedial conduct may be further undermined.

Section 785 of the Code allows any party to impeach the credibility of a wit-
ness, including the party calling him.3¢ This section changes prior law in Cali-
fornia which limited impeachment of one’s cwn witness to cases where the latter’s
testimony surprised and damaged the party calling him.3? Applied to the case of
subsequent repairs, this section may produce startling results. As previously stated
an expert witness can be fmpeached with evidence of subsequent remedial pre-
cautions without the necessity of showing that he participated In any way in such
repairs#® This section, lterally construed, will permit a plaintiff to call his ewn
expert witness, have him testify that the condition was safe at the time of the
sccident, and then fmpeach his opinion by introducing the evidence of repairs
made after the sccident. This, of course, could be done only in cases where the
evidence of repairs is sufficiently prejudicial to over-balance and mitigate the
danger inherent in impenching one’s own witness. In such cases section 785 may
present a second dangerous means by which the exclusionary effect of section
1151 can be avoided.s? :

A more subtle problem is encountered in the code section relating to the ad-
missibility of prior inconsistent statements.f® Before the Code such statements
were admitted for the limited purpose of impeachment, and juries were so in- -
structed.*? The Code, however, has changed the law dramatically on this subject.
Prior {nconsistent statements are now admitted as substantive evidence and as
such qualify as a new exception to the hearsay rule.? It is noteworthy that evi-
- dence of subsequent precautions is most frequently found in a verbal context—
statements about the prior condition or orders to take steps to remedy the carlier
condition.

Also significant is the legal resemblance between the two forms of impeach-
ment. In the case of prior inconsistent statements, the testimony of the witness
at the trial is impeached by an earlier statement which demonstrates that he did
not always believe to be trus the fact to which he testifies or the opinion which
he currently holds. Similarly, in the case of impeachment by evidence of subse-
quent repairs, it is the witness’ earlier action or order to make repairs which
evinces a belief contrary to the opinion of safety to which he testifies at the trial,
In Yght of these similarities an industrious attorney might well be able to per-
suade o judge that the conversation of a defendant that resulted in repalrs being
~ made constituted prior inconsistent statements which could be used as such to
" impeach the latter’s testimony at trial. However, inasmuch as pre-code law re-
quired the court to give limiting fnstructions both in cases of impeachment by
prior inconsistent statements and cases of impeachment by subsequent repairs,$®
no advantage would have been gained by such an argument.

1 Car. Eviorrer Copg § 785,
¥ Paople v. Le Beau, 35 Cal. 2d 146, 245 P23 302 {1952).
88 Dagpett v. Atchison, T, & S.F. Ry,, 48 Col. 24 655, 313 P.24 557 (1957).

8 While it seems inconcelvable that a judge woeld allow such an chvious maneuver
to jeopardize the clear Intent of § 1151, there seems to be at the present time no case
or code section which specifically prevents such a device,

40 Car. Evmexce Coox §§ 770, 1235,

48 Wrreaw, op. cif. supra note 7, § 537,

43 Car, Evmence Cobr § 1235, comment.

43 Ses notes 27 & 41 suprs rnd sccompanying test,
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With the Code's important change respecting the nature of prior inconsistent
statements,®* however, the similarities between the two forms of impeachment
. take on added significance. Now if plaintif could succeed in qualifying the de-
fendant’s order to make repairs as a prior inconsistent statement, it would seem
that this evidence woukd have to be admitted without even the minimal protection
of a lmiting instruction.

If the only statement phintiff introduced was defendant’s order to make re-
pairs, it is clear that it could not qualify as a prior inconsistent statement within
. the meaning of the hearsay exception. For, by definition, to so qualify, a state-
ment must he offered to prove the truth of the matter stated;** and an order or &
command has neither truth nor falsity, and is offered in our case, not for its truth
but rather for the inference drawn from defendant’s act of ordering repairs that
he was not of the opinfon that the condition at the time of the accident was safe.

1t seems highly unlikely, however, that this problem will be presented in such
a simplified form, It is more probable that any order to make repairs will be tha
resylt of some discussion concerning the condition which has occasioned the ac-
cident. In this Tatter case, when there is en attempt to admit into evidence the
order to make repairs along with one or more of the collateral statements, the
judge’s problem is 4 more dificult one. Suppose the statements offered as evi-
dence are: “I think we can make these stairs safer by placing adhesive strips on
them. I want you to get the best price you can on that stripping and put it on
the steps as soon as possible.” Should the judge allow both comments in evidence
ns prior Inconsistent statements to fmpeach defendant’s testimony at trial that
the steps were safe at the time of the zccidentP® It would seem that the latter -
one s merely an order and therefore would not qualify as a prior Inconsistent
statement within the meaning of the hearsay exception T However, f the judge
is vnwilling to admit the order as & prior inconsistent statement, must he then
dissect the two, admitting the former as substantive evidence and Hmiting the
hitter by an instruction that the fury consider it only as bearing upon the veracity
of the defendant’s opinion®® Furthermore, must not the jury be highly sophis-
ticated to grasp this differentiation?

44 See note 42 supra and accompanying text.

48 Car, Bvmornce Cope § 1200 provides: ™ ‘Hearsay evidence” s evidence of a
statement. , . . that is offered to prave the truth of the matter stated.”

18 The first of the two sentences would apparently constitute a prior inconsistent
statement If offered to impeach testimony that the premises were absolutely safe at the
time of the secident. :

47 See note 44 supra and accompanying text,

98 A careful reading of §§ 1151 and 1235 evinces another armmment against the
admissibility of prior inconsistent statements regarding subsequent repairs ax substantive
evidence. Section 1235 states that prior inconsistent statements are not rendered in-
admissible by the hearsay role, There {s nothing in this section that snpgests that es
substantive evidence they are free from the restrictions of other code sections. Tt could
be argued that even as prior inconsistent statements they concern subseqent repalrs,
and that § 1151 requires & limiting nstruction when admitted for the purposes of ime
peachment. However, the plaintiff's answer in such & case might well be that the fact
that the evklence concerns subsequent repairs is only collateral to ftz major function &s
an incomsistent statement, and should not, s such, neceszftate any Hmitation,
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Conclusion

However difficult each of the preceding problems may seem, their resolution
will be far more easily realized once the judiciary has given a definitive answer
1o the basic question upon which all these others are predicated—should evidence
of remedial conduct be admitted for the purpose of impeaching a witness whom
the plaintiff himself has called?

1f the major question is to be answered in the negative, there are at least two
means by which such a decision could be implemented. The most effective way
to eliminate the dangers inherent in the impeachment exception wonld be to dis-
allow the admission of evidence of subsequent remedial conduct to impeach a
witness called by the plointiff, Such a limitation would prevent the plaintiff from
planning the subterfuge suggested in the earlier part of the note.#® Moreover, the
plaintiff could net impeach his own expert witness under Section 7855 This
Yimitation, though, would still allow impeachment in cases where justified by the
vohmtary testimony of defendant or defendant’s witness.

To bring about such & change in the present law the court would be required
to overrule the decision of Deggett v. Atchinson, T. ¢ S.F. Ry which held
that evidence of repairs could be used for the purposes of impeaching an adverse
witness called by the plaintiff. With respect to limiting section 785, any such
ruling must come as a part of the future evolution of the new code provision,

While it is this writer’s opinion that the preceding suggestion provitles the
most effective solution to the foregoing problems, the code itself contains another
supplementary protection against future liberalization of such impeachment. Sec-

ton 352 grants the trial judge the discretion of refusing evidence where it
probative value is substantially outweighed by the prohahility that jts admission
will create substantial danger of undue prejudice.®* It can be persuasively argued
that evidence of remedial conduct offered to impeach a witness under the cir-
cumstances enumerated above®® would qualify for exclusion under this section.
However, since section 352 is a general provision, it ulfers the judge no guidelines
to the solution of the specific questions raised in this note. Consequently, the
protection offered by section 352, contingent as it is upon the knowledge and
sophistication of the trial judge, would seem effective oaly to complement &
stronger court ruling against admissibility of evidence of repairs.

- It is beyond the scops of this note to evaluate the basic policy arguments
/ which criginally precipitated the adoption of the exclusionary rule codified in
section 1151. For the present discussion, however, it should suffice to note that
the California legislature found such arguments persuasive when they chese to
incorporate this section into the Code, Yo light of thix clear manifestation of legis-
lIative intent, any clever legal subterfuge which circumvents the prohibition of
section 1151 and undermines the purpose for which it was adopted, would seem
subject to critical judicial scrutiny. 1t is hoped that the courts will recognize that
the rule embodied in section 1151 and the impeachment exception as presently
applied in California faw can at times be irreconcilable, and will rectify the situ-
ation in such a way as to retain the integrity of section 1151 while Emiting the
exception to those situations wherein it serves a worthwhile judicial function.

Malcolm E. McLorg®

¢

1% Sea notes 22-26 supre and accompanying teat.

80 See note 38 supra and accompanying test.

81 48 Cal. 24 655, 313 P.2d 557 {1857}

82 Car. Evinence Cope § 352.

B2 Sea notes 22-24, 38 supra and accompanying text.

* Member, Third Year Class,



