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#63 Revised 4/27/67
Memorandum 67-31

Subject: Study 63 - Evidence Code {Evidence Code Revisions)

The attached correspondence polints out a problem that arises from
the drafting of Evidence Code Sections 957 and 962.. Section 957 provides:
957. There is no privilege under this article as to a

commnication relevant to an issue between parties sll of

whom claim through a deceased client, regardless of vhether

the claims are by testate or intestate succession or by

inter vivos transaction.

Section 962 provides:

962, Where two or more clients have retained or consulted

a lawyer upon & matter of common interest, none of them, nor

the successor in interest of any of them, may claim a privilege

under this article as to a commnication made in the course of

that relationship when such communication is offered in a civil

proceeding between one of such clients (or his successor in

interest) and another of such clients {or his successor in

interest).

In the attached correspondence, Mr. Haves points out that a guestion
has been ralsed whether a difference in meaning is intended by the difference
in language used. Under Section 957 the privilege does not protect com-
munications relevant to an issue between parties vwho "claim" through a
deceased client. Under Section 962, the privilege is unavailable in
litigation between joint clients or their "successor{s] in interest."”

Although it is not entirely clear from Mr. Heves letter, apparently
his problem arises cut of the following fact situation: A was married
and had children. Apparently there was a will and agreement made by A
on January 18, 1955, under which his children claim to be the legatees of A.
After the desfth of his first wife, A remarried., A and his second wife

Jointly consulted B, an attorney, with respect to.the drawing of their
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wills. B drew wills for both A and his second wife which were later
executed at the same time. A left everything to his seccnd wife and nothing
to his children by his first marriage. It appears that the second wife has
offered Als second will for probate, the children are contesting that will
and have offered the earlier will for probate. Probably, the children seek
to enforce the 1955 agreement even 1f they are unsuccessful in contesting
the second will. Mr. Eaves, as attorney for the children, has asked
attorney B concerning the conversation that A and his second wife had with
him relating to the drawing of the mutual wills. Specifically, he wishes

to know what the second wife said during the joint consultetion. The

second wife's attorney claims the conversation with B is privileged, while
the children claim that the conversation is not privileged as to them
because they are the successors in interest of A, who was one of the joint
clients. The wife's attorney claims that the joint cllient exception is
not applicable begause the children are not the successors of A, for A left
them nothing by his will,

The ‘second will is being contested on the grounds of lack
of testamentory capacity, lack of due execution, ard
undue influence. - Mr. Havec may have overlooked Section
961 which creates an exception for statements relevant to the validity of
a will. Moreover, the language of Section 957 seems applicable, for both
the children and the second wife are claiming through a deceased client
and the commnications scught seem relevant to an issue between them. BSo
far as we know, however, the exception expressed in Section 957 has never
been applied to permit disclosure of the commnications of someone other

than the deceased client, and the court may have considered the exception
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inappliceble to such communications. No such limitation appears in Section
957.

In any event, the question asked is whetber Section 962 is applicable
when it is not established unequivocally that the person invoking the
exception is a successor in interest of one of the joint clients, 1.e.,
when the person invoking the exception is claiming to be & successor in
interest and that claim is to be determined In the litigation.

Scherb v. Nelson, 155 Cal. App.2d 184 (1957), indicates that a person

claiming to be & successor could invoke this exeeption to the attorney-
client privilege prior to the enactment of the Evidence Ccde. That case
involved an alleged agreement for recilprocal wills. J, who was the
pleintiffs' mother, married C. The plaintiffs claimed that J and C each
agreed to leave his or her property to the other, but if the other was
not surviving, to leave the property to the plaintiffs. After J amd C
made reciprocal wills, J dled, leaving her property to C. Some years
later C made a new will leaving all of his property to D. The plaintiffs
brought an action to enforce the alleged agreement by impressing e trust
on the property for the henefit of the plaintiffs. The plaintiffs called
an attorney to testify concerning the agreement between J and C. The
court held that the communications to the attorney were not privileged
because of the joint client exception.

The question presented by Mr. Haves is whether the use of the word
"elaim" in Section 957 and the unqualified reference to "successor in
interest" in Section 962 are intended to prevent a person claiming to be
a successor in interest from relying on the joint client exception. So
far as we know, there was no intent on the part of the Commission to over-

rule the principle of the Scherb case. We do nmot believe that we considered
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the matter. The question now is whether to eliminate any implication that
the law may have been changed by inserting a reference to a person "claiming"
to be 2 successor in interest in Section 962.

A more difficult gquestion is alsc posed by the fact situation presented
by Mr. Haves. The question relates to the nature of the succession right
that must be claimed to permit a person to rely on the Jjoint client exception.
In the Scherb case, the plaintiffs scught revelation of the conversation

giving rise to their rights-~the conversation at which J and C agreed that

the survivor would leave his property to the plaintiffs. In Mr. Haves?
case, he seeks revelation of a conversation at which both parties were

attempting to_defeat whatever claims might be asserted by Mr. Haves' clients--

the conversation at which 4 and his second wife agreed that A's will would
leave nothing to his children. In Scherb, the plaintiffs were asserting
whatever interest the parties to the comversation had in seeing the
agreement enforced. In Haves' case, the plaintiffs are asserting that the
parties to the conversation had no right to do what they did in that
transaction~--their interest seems to be adverse to that of both parties

to the conversation.

The question presented by this fact situation is: Can a perscn
claiming to he & successor invoke the Joint client exception when the
claimant's interests are adverse to the interests that both of the clients
had in commnicating with their attorney? To put the matter anocther way,
should a person whe is alleged to have contracted to dellver certain
property to the claimant have the right to discuss the claim with a lawyer
while in the presence of another client interested in the same matier and
still be able to protect his discussion with the lawyer from revelation
to the claimant?
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To illustrate the problem in another context, suppose this situation:
A learns that P is claiming that A contracted to give P certain property.
A denies the existence of any such contract and, even if there was an
agreement of some sort, A claims the agreement is unenforceable because
of the statute of frauds, the statute of limitations, and laches. A bas
entered intc some admitted contractual arrangements in regard to the
property with B. A and B go to attorney C to discuss P's claim and what
might be done to protect their own interests and rights. P, claiming to
be a successor to A's interest under the alleged contract, asserts that
the attorney-client privilege doces not protect the conversation of A and
B with attorney C. In effect, under this view, A and B cannot even italk
in 2 privileged relationship with C about their proposed defense to P's
action.

Neither the existing California case law nor the rationazle underlying
the Joint client exception aseems to warrant such an application of the
exceptlion.

The following are the remaining California cases relating to the
joint client exception: In In re Bauer, 79 Cal. 304 (1889), there wes a
dispute as to the right to distribution of an estate between the son of
the decedent and the decedent's widow. The widow claimed the property
-involved by virtue of a homestead that had been declared during the
decedent's lifetime. The widow claimed that the homestead was community
property and, therefore, she was entitled to succeed to all of it. The
son claimed as beneficiary under the will which gave him all of the decedent's
separate property. The son claimed that three-fifths of the purchase
price for the homestead hed been separate funds. The attorney who drew
the homestead declaration for the decedent and his wife was called as a
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witness. The trial court refused to permit him to testify on the ground
of privilege. The Supresme Court reversed, holding the joint client excep-
tion applicable. The son was entitled tc invoke the exception because he
was the successor to the decedent under the decedent's will.

In Harris v. Harris, 136 Cel. 379 (1902), the plaintiff brought an

action agalnst the heirs and legatees of a decedent to establish a
resulting trust upon the property owned by the decedent at his death.

The plaintiff had lived with the decedent for many years, supposing that
she was his wife. She claimed that the morey used $¢ purchase the property
involved was furnished by herself. The defendants claimed that she had
surrendered her interest in the property in a separation agreement that had
been executed by her during the decedent's lifetime. The heilrs called

the attorney who drew the agreement to testify concerning wkat was said
during that transaction. The court held that this was not error because
the joint client exception applied.

Clyne v. Brock, 82 Cal. App.2d 958 {1947), involved a note and mortgaze

that one child of the decedent had given to the decedent during the decedent’s
lifetime. The remaining children of the decedent brought the action to
set aside a reconveyance allegedly obtained by the fraud and undue influence
of the defendant. The attorney who had acted for the defendant child and
for the decedent on variocus tax and property metters involving the property
in questicn was calied to testify by the plaintiff children. The court
held the joint client exception applicable.

In the Bauer case, the son was plainly asserting the same interest
that his father had at the time of the homestead declaration since 1t was

undisputed that the son was entitled to the father's separate property.
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In the Harris case, the helrs and legatees of the decedent had the same
interest 1n determining the decedent!s separate propercvy that the decedent

had when he entered into the separation agreement. In Clyne v. Brock, the

plaintiff children were asserting whatever interest -the decedent had in

being free from fraud and undue influence.

Clyne v. Brock would support Mr. Haves' position insofar as his

clients are claiming under the decedent's prior will, for they{like the
plaintiff children in the Clyne case) are, in effect, asserting whatever
interest the decedent had in being free from the fraud and undue influence
of his second wife. But the contract claim to succession asserted by the
children seems plainly adverse to the interest of the decedent in the
joint consultation.

Little or no law can be found elsewbere that deals with this,
McCormick touches but lightly on the subject. He states in a note:

It has teen held that the beneficiary of a contract made by the
Jointly consulting clients at the conference or discussed thereat,
stands in the shoes of the parties and is entitled to disclosure.

. « + S0 also as to personal representatives and others in privity.
+ « » Query as to judgwent creditors, but seemingly they should be
in like case. HNote, 141 A.L.R. 558. {[McCORMICK, EVIDENCE 193

n. 1% (1954).] .

The A.L.R. note cited by McCormick gives the following statement of the
rule:

Where two or more persons consult an attorney as thelr common
agent or adviser, their communications to him in the presence of
each other, or his statements to them, are obviously not intended
to be confidential as between themselves, and accordingly are not
privileged as between the conferees, and either of them may intro-
duce testimony concerning the same as against the other, or his
heirs or representatives. Moreover, the right to introduce testi-
mony concerning such commmpication is not limited to such conferees,
but extends also to their heirs, devisees, and legatees, and to
thzir gxicutors, administrators, and assignees. {141 A.L.R. 553,
254-556.

The beneficiary of a contract between others is regarded as
claiming under the contracting parties, and so, where the agreement
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for his benefit was entered into by both parties in the presence

of an attorney, it has been held that the latter may be required

to testify as to such agreement at the request of the beneficiary.

[151 A.L.R. at 557.]

As to whether a creditor of one of the participants in the
conference, who brings a creditor's blll or seeks otherwlse to

subject alleged property of the debtor to his claim, is in privity

with his debtor and is entitled to introduce testimony of his

debtor's attorney concerning statements made by the debtor in the

presence of the attorney and another concerning the property in

question, there seems to be no express authority. However, in
several cases, the courts have held that the creditor . . . of one

of the conferees, was entitled to introduce testimony concerning

such communications. [141 A.L.R., at 558.]

The cases cited in the note to the last sentence quoted above involved
creditors seeking to set aside conveyances made by insolvent debtors. In
each of the cases, the court held that the creditor could compel disclosure
of the debtor's conversation with his attormey in the presence of the
transferee of the property. A variety of unhelpful reasons appear. OCne
case said that the presence of the third party rendered the conversation
unprivileged. Another case sald that the creditor was attempting to per-
petrate & fraud and, hence, the attorney-client privilege did noct apply.

The ratjionale of the joint client exception is that the-joint clients did
not intend confidentiality insofar as they themselves were concerned.

See McCORMICK, EVIDENCE 193. This reasoning is extended to permit one

who stands in the shoes or has the same Iinterest of one of the clients to
asseprt the client's rights in the transaction. Thus, a beneficiary of a
contract is permitted to compel disclosure of the joint conversations
relating to the contract. But, in the case given by Haves, the children
claim as beneficlaries of the agreecment with the first wife--not as bene-
ficlaries of the agreement with the second; they are seeking to avoid the
second agreement and the wills made at that time. It is almost intdbheeivable

that the parties to the second agreement did not intend confidentiality
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as to these claimants. The rationale of the exception, therefore, would
limit it to those persons who claim an interest identical with thet which
one of the joint clients had in participating in the joint consultation.
Where the client is dead and the person claiming to be s successor
claims thaet undue infiluence was exercised upon the client; the alleged
successor may have a colorable claim that the client (if in full control
of himself and his affairs) would really have preferred distribution to

the alleged successor. This seems to be the rationale of Clyne v. Brock:

the heirs were, in effect, the successors of the decedent’s interest in
being free from fraud and undue influence. At least in wills cases, a

distinction can be drawn here between a successor claiming by inter vivos

right and a successor claiming under a prior will or by intestate succession.

Where the successor 1s claiming by will or intestate succession, it is
inherent in the situation that he can recover only if he proves that the
Jater will was not really the will of the client or that the property
involved was not disposed of by the will. Thus, the claimed successor
can urge that he really is asserting the interest of the client. Wwhere
the successor is asserting a right arising from an elleged contract only,
it may be that he is seeking to defeat the actual intention of the client.
The Commission rejected this distinction when it extended the
exception in Section 957 to permit anyone claiming under a deceased cliext
by inter vivos right to claim the exception in litigation against another
cleiming under the client. The stated reason was that the person claiming
by inter vives right may actually be asserting the claim the client would
have preferred had he been in full control of his faculties. But, never-
theless, the exception in 957 applies even when it is perfectly clear
that the client 4id not wam Tc honor the inter vivos claimant's rights.
-9




Thus, under Scctlon 957, a person who is claimed to have contracted to

give property to & particular claiment cannot talk to an attorney about
defeating the claim in the confidence that the conversation will be
protected from disclosure to the claimant after the client's death. Perhaps
the reason for applying the exception in such a case is that it is impossible
to determine in advance which clasimant really represents the client's
interests and;, in any event, the client camnot be seriously prejudiced

by disclosure hecause he is dead.

But we do not think that two clients' conversation with an attorney
concerning the claim of a third person o property in which the clients
have a mutual interest should necessarily be unprivileged insofar as the
third party is concerned vhen +the clients are still alive. If one of
the clients is dead and the third party is claiming the property through
the deceased client, there may be justification for requiring revelation
of the communications to the attorney; but we believe that the broad
language of Sections 957, 960, and 961 provides whatever authority is
needed in such a case.

The question presented now is whether Section 962 should be amended
to indicate more clearly the nature of the interest to which a person must
have succeeded to be qualified to invoke the joint client exception.

Perhaps Section 962 might be clarified by an amendment along the
following lines:

962, Where two or more clients have veiaired-e# consulted

a lawyer upon a matter of common interest, none of them, nor the

successor in interest of any of them, may clalm a privilege under

this article as to a comminication made in the course of that
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relationship when such comrunication is offered in a civil
proceeding between one of such clients (or kis a person

elaiming to be a successor i to his interest in the consulia-

tion) and another of such clients {or kis a person claiming

t0 be a successor 38 to his interest in the consultation).

We sent a preliminary draft of this memorandum to Mr. Haves for
his comments. In the last letter attached to this memorandum, Mr. Haves
questions whether Bections 957, 960, and 961 are intended to reach the sort
of case involved here. In Memorandum 67-31, we raise a question concerning
the ambiguity of those sections in this sort of context. If the sections
are clarified to make them inapplicable to conversations of persons other
than the deceased client, then the problem presented by Mr. Haves becomes
more acute. Mr. Haves suggests {with some justification) that the above
sections probably will be construed narrowly to apply only to the decedent's
communications. So construed, they would not meet his problem. To meet
his problem, therefore, he recommends a revision of Section 962 that would
make the joint client exception applicable after the death of one of the
joint clients in litigation between the remaining joint client (or his
suceessors) and persons claiming through the deceased Joint client by
succession or by inter vivos transaction. See the last page of the pink
pages attached for Mr. Haves' statement highlighting the policy considera-
tion he believes should be controlling.

Respectfully submitted,

John H. DeMoully
Executive Secreiary
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LA FFICES

. MENDELSOHN, HAVES & MILLER

LUMNITED CALIFGRMIA BANK BUHILDING
ROBERT HAVES S0l WILSHIARE BOWVLEVARD

LEQONARD T. MENDELSCHN BEVERLY HILLS, CALIFORNIA D020
ROWARD F MILLER : CREsTviEw 3-575) . BRADSHAW 2~-5683

December 9, 1966

Mr. Jehn H. DeMoully

Executive Secretary

Californis Law Revision Commissicn
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Having "shared" the platform with Otto Kaus
in the Continuing Education of the Bar lectures on the
New Evidence Code, I learned, inter alie, that you are
the man to whom I should tell my Troudbles in connection
with the Evidence Code. '

I already have a problem, Why does Section 962
refer to "successor in interest" while Section 957 refers
to "parties all of whom claim through"? I am now being
confronted by an argument which I believe is specious:
that one becomes a "successor in interest” only if his
title or right is unquestioned or established, whereas
a person is "claiming through"” if he is merely asserting
a bona fide claim. It seems to me that the reguirement
of 962 should be the same as 957 and that a party should
be entitled to enjoy the exception to the privilege under
962 if he is asserting a bona fide claim.

Cases such as In re Bauer, 79 Cal.304 (1889),
Smith v. Smith, 173 Cal. 725 (1516} (both of which are
discussed in Paley v. Superior Court, 137 Cal.App.2d
450) bear on the JoInt representation problem as well
as on the Paley problem and seem to indicate that a bona
fide claim is all that is reguired.

Why did Law Revision Commission make a differ+
ence in the language, as indicated above, in the two
gections?

RH:pk
cc: Justice Otto Kaus
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UNITED SALIFORNIA BANK BUILDING
ROBERT HAVES SEG| WILEHIRE BOULEVARD
LEOMNARFD T. MENMDELSOHN BEVERLY HILLS, CALIFORNIA SQ210
HOWARE P MidlER : CRESTVEW 2-5751 - BRADSHaw 2-5682

December 21, 1966

Mr. John H. DedMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University _

Stanford, California G4305

Dear Mr. DeMoully:

Thank you for your letter of December 13, 1966,
with respect to the lnguiry contained in my letter of
Decenber G.

The exact fact situation 1s this: A and his
second wife consulted B, an attorney, with respect to the
drawing of thelir wills. On deposition, B testified that
A and A's wife discussed their wills with him in the
presence of each other. B drew wllis for both & and his
wife which were later executed at the same time. A 1s
dead. A's wife 1s allive. A's will, mirabile gdictu, leaves
everything to his wife and nothing to his children. I
represent his children. On deposition I asked B what Als
wife said to him and what he said to her on the subject
of wiils, in the presence of A. Opposing counsel inter-
posed the objection on the grounds of the attorney-cllent
Privilege. The witness was instructed not to anawer and
refused to answer, I brought on a motion to compel answer.
At the conclusion of the hearing on the matter the Judge
announced that he was rather intrigued by the problem and
would like additional bvriefing. Because but a short time
was permitted (five days) I did not do a very thorough
Job. However, coples of two letters which I have written
the court on the subject are enclosed for whatever assis-
tance they may glve the Law Revision Commission. The
other side did not reply. The Cavanaugh and Petty cases
referred to at the top of page two of my letter of Decem-
ber 5, 1966, may be found at 167 Cal. App. 24 657 and
116 Cal. App. 2d 20, respectively.

I am delighted that the Law Revisgion Commission:
is within reach of the ordinary practicing attorndy and
for your interest. U

I should comment that the matter is stillfnnder
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MENDELSOHN, HAVES & MILLER

Mr. John H. DeMoully
Page 2 o
12/21/66

subnission in the dlscovery department of the Los Angeles

County Superior Court.

Very truly yours,

v

ROBERT HAVES

RH:hils
Enclosures
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. i UN.TED CALIFORNIA BANK BUILDING
ROBERT HAVES F60F WILSHIRE BOULEVARD

LEONARE T. MENDELSOHN BEVERLY HIiLLS, CALIFORNIA 30210
HOWARD £ MILLER o CRESTVIEW 3~E75] - BRARSHAW 2- 5683

January 10, 1967

Me. John H. DeMouily

Executive Secretary

California Law Revision Commisasion
School of Law

Stanford University

Stanford, California 94305

Dear Mr, DeMouliy:

In connection with our recent corres-
pondence, I enclose herewith a copy of the trial
courtts rullng on the issues presented. 1t appears
that the court did not base its decision on section
g62 of the Evidence Code or the cases which it codi-
fies.

Wlth many thanks for your interest in
this matter, I am,

RH:hls
Enc ilosurs
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January 24, 1967

Mr., John H, DeMoully

BExecutive Secretary

California Law Revision Commission
Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

I have before me your letter of Jaruary 17,
1967, and the law revision commission's thoughtful
analysis.

Since the analysis ralses some questions
with respect to the facts of my case, the followlng
may be helpful to the commission:

The "second" willi is being contested on
each of the claseical grounds-~lack of testamentary
capacity, lack of due execution and undue influence.
The children's civil complaint seeks equitable en-
forcement of the 1955 agreement, declaratory relief,
and contains a tort count charging the second wife
-with inducing A to breach the 1955 agreement.

The second wifel's conversations with B in
A's presence might reveal her knowledge of the exis-
tence of the 1855 contract; they might alsec reveal
facts bearing on the lssues of capacity and undue
infiuence (e.g. "my idiot husband made this 1955
contract [showing 1t to the attorney]. I now want
you o draw him a2 will that leaves everything to me,
and I want to draw a will that leaves everything to
my chlldren. No one will ever find ocut about the
1955 agreement {or she states facts which, if true,
would render the contract unenforceablie] and that
way I'1il get everything. He'll do anything I say.
He's so far gone he has no mind of his own left,
but I'm sure that’s the way he would want it." The
above is hypothetical. There is no such evidence in
our case--unfortunately).
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My, John #H. DeMoully
Page 2
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Should that conversatlon be priviieged?

I belleve the suggestions made in the last
paragraph on page 2 of the commission'!s analysis
are not very useful unless sections 957 and 961 are
interpreted to lnclude, as exceptions, the communica-
tions of anyone (e.g. second wife independently con-
sults a lawyer, without A coming along and makes the
wished-for statements above-guoted)}. However, it
would appear that sections $57, 960 and 961 apply %o
communications between the decedent and his lawyer.
Section 956 probably doesn't help, either, although
my hypothetical may approach fraud.

It seems to me that resolution of the prob-
iem should follow these lines:

The problems of prcof Increass greatly upon
death of a participant in a transaction. The case
law and the new code recognize this. Sections 957,
959, 960 and 961 are examples, as are sectlons 1227,
1260 and 1261, Certain policies of the law that
would exclude evidence during the participant's 1life-~
time must, upon his death, yield to other policles
which seek to find the truth in a controversy, des-~
pite the cobstacle of death. "Thus, in the commission'’s
example {on page 5), P couid, in A's lifetime, call
A a5 g witness, take hilis depositlion, ete. in an
effort to establish his claim. P has the usual range
of evidence-producing procedures available to him,
and A and B should have the full scope of the lawyer-
client privilege avallable to them. But when A dles,
the privilege that & formeriy had will not apply, in
a dispute between B and P Sboth of whom claim under A
by inter vivos transaction)--section 957. Why then
should B's statements, which are part of the entire
transaction with the lawyer remain privileged? (ef.
section 356.) They might throw some light--perhaps
considerable light--on the entire transaction, par-
ticularly if P sues B for inducing breach of contract.

In short, I think the "successors in interest®
problem under section 962 requires differentiation be-
tween the two guite 4different situations. It is, one
might say, a matter of 1ile or death.

Yours truly,

A, //} ""/ /.ﬂ;

,,/}// //;” > p;"ﬂ%
HOBERT HAVES



