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#36 L/10/67
Memorandum 67-27
Subject: Senate Bill No. 253 (Discovery in Eninent Domain Proceedings)

Attached as BExhibit T (pink) is & copy of a letter from Mr. Richard
Barry, a Cormissioner of the Central District of the Los Angeles Superior
Court. Mr. Barry's letter responds to our request for his suggestions
concerning Senate Bill No. 253, as smended in the Senate March 9, 1967.

A copy of the bill ip its latest amended form is attached.

At the putget, it sghould be noted that there is substantial spposition
to this bill, primarily from public zgencies. The bill has pasged the
Senate and we suggest that it not be further anended unless absolutely
necessary. We can, however, revise the comments in an Assembly report without
having to have the bill agein approved by the Senate.

Mr. Barry speaks, of course, from a working familiarity with the
procedure in eminent domain cases of the Los Angeles Central District and,
as he notes, his letter raises basic gquestions as to the respective merits
of a supplementary statutory discovery procedure (such as would be provided by
Senate Bill No. 253) and some other form of disclasure (such as that
effectuated by the Los Angeles procedure). His letter also raises several
points worthy of the Commission®s consideration even assuming that a
supplementary discovery statute is to be enacthed.

Tuwpact of the bhill upon the Los Angeles procedure

On pages 6 and 7 of his lstter, Mr. Barry expresses his view that, if
the legislation is adopted, it "should be a minimm requirement which would
nst necessarily limit the adoption of rules or pslicy as may be reguired."
His specific suggestion is that "it would seem well to preserve the right
of the court to supplement the legislation” and he observes that this
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"might be most difficult if Sznate Bill No. 253 were enacted”" (page 7).

On the other hand, one argunent advanced by the Copmissiosn in support of
the bill is that wniformity in all counties is desirable at least insofar
as the exchange of valuation opinions and data is concerned. Tt also
appears to have been the assuption of the Cormission, as well as of those
attorneys particularly concernsd with the Los Anmeles procedure, that the
schene of Benate Bill No. 253 would supplant that portion of existing Los
Angeles procedure that provides for an exchanpe of appraisal reports.

In view of Mr. Barry's comments, it is necessary to consider the
precise impact that enactment of the legislation would have upan the procedure
of the Los Angeles Central District, The Commissioners will recall that
the existing Los Angeles system is based upon, and geared to, the holding
of fwo pretrial conferences. A copy of the Los Angeles policy memorandum
18 attached as Exhibit II (yellow) for your convenience. Indeed, the policy
memorandum recites that it implements California Rules of Court, Rules 206
to 222, which deal with pretrial, (See paragraph 1 of the memorandum.)
Although the policy memorandum does not set forth the requirement, the
practice is for the first pretrial order to require the filing of appraisal
reports prior to the final pretrial conference. (The surmary of the
opinions of appraisers required by paragraph 22 of the wmemorandum is
distinguishable and apparently is calculated to facilitete settlement efforts
at the final pretrial conference.) A copy of the usual order included in the
first pretrial conference order is included as Exhibit III (green). The
marked similarities between the content of the order and the provisions of
Senate Bill No. 253 should be noted. The essential differences between the
Los Angeles practice and that envisioned by Senate Bill Ho. 253 therefore
reduce to these:
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(1)} The Los Angeles order is made in every case; valuation statements
would be exchanged under Senate Bill No. 253 only if a party initiates
the procedure.

{2) 1In Los Angeles appraisal reports are exchanged only "if the
court determines said reports to be comparable, and that it appears just
and proper to do so"; the valuation statements under Senate Bill No. 253
are always exchanged,

(3) The Los Angeles exchange is in camera and therefore exactly
simulteneosus; the exchange under Senate Bill No. 253 is accomplished
by filing and service and is required to be simultanecus only insofar as
that result is accomplished by the requirement that the reports be served
not later than 20 days prior to the day set for trial,

(4) Under the Los Angeles procedure the party receives the adverse
approisers' reports; under Senate Bill Na. 253, he receives a "statement
of valuation data” prepared by adverse counsel,

In all other respects, and having in mind the total procedure before
trial and the sequence and timing involved, the differences between the
two procedures would appear 2 be insignificant.

The question, therefore, of the effect of enactment of Senate Bill
No. 253 upon the existing T.os Angeles rules is one that should be clarified
by an appropriate revision of the official comments. Incidentally, this
problem is limited to Lios Angeles. The staff has checked other counties
(particularly San Diego and Alareda) and even though they may order, at
the time of pretrial, an exchange 5f comparable transactions prior to
trial, these procedures would present no conflict with Senate Bill No. 253.

Leaving the ILos Angeles rules in effect after enactment of Senate Bill



No. 253 concelvably could be justified as a method of achieving reciprocity
in discovery (quite apart from the simplified exchange envisioned by
Senate Bill No. 253) and as o further implementation of pretrial. It
could also be said that the Los Angeles procedure fully encompasses, and
therefore is not inconsistent with, the procedure »f Senate Bill N». 253,
A more plausible view would be that Los Angeles may retain its dusl pretrials
and all other features of its procedure, but that the rules have been
supplanted by Senate Bill No. 253 insofar as the compulscry exchange of
valuatisi opinions and data is concerned. Although there are matters other
tThan the exchange of appraisal reports accomplished at the second Los
Angeles pretrial (see paragraphs 20 through 24 of the Los Angeles policy
nmemorandum), it would probably be found that those matters could be dealt
with by the trial department and that the need for a second pretrial
conference would be eliminated by Senste Bill No. 253. Tt seems clear
that members of Mr. Huxtable's committee and other attorneys particularly
concerned with the Los Angeles procedure have expected that enactment of
Senate Bill No. 253 would result in a change in Los Angeles procedure and,
specifically, in elimination of any need for the second pretrial conference.
The staff therefore suggests that a comment be added to Section 1272.01
to Etate, in effect, that addition of the chapter is nost intended to prevent
the adoption or continuation of court rules or policies concerning pretrial
conferences, the calendaring of such conferences, reciprocity of discovery,
or the compulsory exchange of appraisal reports, including an In camera
exchange, but that the chapter is intended to entitle all partiess o eminent
domain proceedings to avail themselves of the procedures of that chapter

notwithstanding local rules or procedures., In short, the comment would
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express the intention that countiss such as Los Angeles may adopt othor

or additional procedures, but that such procedures ¢ouldd not preclude resort
by a party to the precise provisions of Senate Bill Ws. 253. That
disposition of the matter will leave the Los Anpgeles court and bar free

to maoke whatever adaptation may seen necessary to them. A suggested

revised comment is included in o draft of a report for the Assembly
Judiciary Committee (attached as Exhibit IV--buff).

Relation and resemblance %2 other discovery procedures

On pages 2 and 3 of his lefter, Mr. Barry raiges several gquestions
as to the approach of Senate Bill No. 253 as a discovery procedure.
Specifically he asks whether a party could compel compliance with the
demand or crossg-demand for an exchange of valuation data on the thought
that the procedure provided by Senate Bill No. 253 is not distinguishable
from any other disecovery device, The gimple answer is that the only
sanction or enforcement envisioned by Senate Bill No. 253 is the exclusion
of evidence at the trial. B8See Section 1272.0L. Although this seems clear
ensugh from the provisions of the bill itself, it would be appropriate
to expand the comment to Section 1272.04 45 indicate that the sanction of
that section is the only one envisioned by the chapter and that application
of the other sanctions provided prineipslly by Code of Civil Procedure
Section 2034 is not contemplated. A suggested revision is included in
Exhibit IV.

Mr. Barry further guestions whether or not the bill will have a
tendency to defer preparation for trial until 20 days befsre trial and
then, at that time, give rise to a flurry of further discovery and possible

postponenent of the trial date. Tt is true that the timing specified by
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Senate Bill N>, 253 contemplates that the party may use the exchange of

valuation data in preparing for trial, but not as the initiation of discovery.

It would not seem, however, that the exchange of dats would typically give
rise to extensive further discovery. Initially the party and his attorney
should be aware of any peculiar factual problenms or contentions in the case,
and would reach thoss by >ther discovery devices, Secondly, the party

can anticipate rather precisely the sort of information that will be obtained
in the exchange under Senate Bill Na. 253, Specifically, he will receive

opinions and the definite itens of suppsrting data listed in the bill,

Actually it is rather difficult {5 imagine a case in which conpetent counsel
will be genuinely surxprised by the ospinions and data in such a way as to
nake further discovery essential, He may well be displeased by the
figures, or even the valuatisn theories disclosed, but those are not the
sort of matters that can be overcome by further diseosvery. The Commissioners
wlll recall that the bill has been amendsd to require that the statement be
exchanged 20, rather than 10, days before trinl. This change will permit more
time for verifieation of the data received, and will allsw time for such a
notion as sne under Code =f Civil Procedure Section 2031 to compel the pro-
duction of documents or other things for inspectisn or copying. It seems plain
from the very scheme of Senate Bill Na. 253, however, that a party is not
to be permitted to use his "surprise" at the information received as an
excuse to launch an original and extensive progran of discovery.

In the first full paragraph on page 5, Mr. Barry -<questions the wisdom
of the sentence beginning on line 51 of page 3 of the bill., That provision
permits reference to a document representing an allegedly comparable trans-

action in liew of & statement of "the price and other terms and circumstances

af the transaction.” The provision obviously would be of some sense and



benefit with respeet to such doccuments as 200-page shopring center leases,
It also seems fair to expsct the party advissd of an allegesdly comparable
transaction to do a modicum of "leg work" for hingelf. In any event, the
provision should not "open the door for a lot of additional discovery.”
The document elther is or is not avallable for inspection, and that
guestion and any related difficulties should be resolvable. The staff
therefore recotmends retention of the sentence,

With further respect to the fiming set forth in Senate Bill Ho, 253,

¥r. Barry refers to the Orange County Municipal Woter District decision

and other possible "motivations to delay." The Crange County decision

merely applies the L4O-day proviso in Code of Civil Procedure Section 1255a,
which deals with the recovery of expenses on abandomment, The Commissioners
will recall the recommendatiorn to delete that proviso in the Cormission's
recomnendation on possession in eminent domaln proceedings., In any event,
Senate Bill No. 253 should have no appreciable effect upon the recovery

of expenses in the event of abandomment. Under Code of Civil Procedure
Section i255a expenses are recoverable unless the proceeding is dismissed
40 or more days prior to pretrial. Therefore under either the procedure
of Senate Bill N2, 253 op of the existing Los Angeles policy the expense
of preporing data f£or purposes of the required exchange would always be
recoverable in the event of abondonment.,

The in camera exchange and good faith preparation of the statement of
valuation data

At the bottom of page 3, Mr. Barry refers to the fact that Senate
Bill N>, 252 does not provide for an exchange of appraisal reports, but
rother Tfor an exchange of valuation statements prepared by attorneys. He
notes that "the bill, however, provides that the statements are those of
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the parties.” It would not appear to be of any substantial consaquence
whether the requirements of Senate Bill No. 253 cre addressed to the parties
ar to their attorneys, but conformity to other provisions of the Code of
Civil Praocedure would dictate that all such requirements be directed €0
the parties.

On page b and on page &, Mr. Barry refers to various problems that
night arise in preparation 2f the valuation siatements and to the fact
that such statements are not verified. It  is true that Calif>rnia has
had only limited experience wich the sart of staterent required by Senate
Bill No. 253 and with the sanciion of exclusion from evidence. It would
appear, however, that an attornsy could, withoui tos great a hagard of
mistake or distortion, preparc and file the specific opinions and supporting
data listed in Section 1272.02. In an appropriate case the attorney could
ask for relief from "mistake, incdvertence, suwrprise, or excusable neglect,”
under Sectiosn 1272.05. PFurther, "explanation or elatoration of data so
listed" is not made inadmissiblie in any event. Sce Sectisn 1272.04{c).
It should alss be noted that certain of these prablems are not unigue to
Senate Bill Nz, 2532 but are als> raised by the Los Anpgeles procedure and
appear not to have lead to inordinate difficuliy under that procedure.

Relation of the wvaluation statenent to pleadings and pretrial statement

on page 5, Mr. Barry stotes that "with refersnce to the requirement
that the statement of valuation set forth the value of the property, the
darages, ete., I should expect that this would have to be armended to
require that these matters be s2t forth if and to the extent that they are
differert than as set forih in the pleadings or the joint pretrial statements

of the parties or the pretrial order,” With respect to this point (and
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related ones mentioned on pases 5-7), it does not seem that enactment of
SJenate Bill No. 253 would introduce any new problems in the relationship of
the valuation evidence to the contentions of the parties as set forth
in the pleadings and pretrianl order., Basically, the operation of Senate
Bill WNo. 253 has nothing to do with the pleadinpgs, pretrial, interim trials,
or other steps in the entire eminent domain praceeding.. Senate Bill No,
253 deals entirely with evidence (E;E;s opinicns and supporting data).
Its only effeect is to require that the specifics »f this evidence be
disclosed to the other side or not intraoduced at the trial., In other
words, Senate Bill No. 253 provides a simplified form of dlsecovery and
nothing nore., Enactment of the bill would have no bearing upon such
oddities of eminent domain pracedure as the reguirement that the condermee
allege the value of his property in his answer, presumably before he has had
an opporbunity to have the property appraised (and which alleged value
may differ from the evidence which he subsequently produces at the trial).
In swmary, it would appecr that most 3f the searching gquestions raised
by Mr. Barry are directed to the novelty and untried nature >f the disclosure
procedure provided by Senate Bill NWo, 253 and cannot be allayed by anything
other than experience under the bill.

The problen 2f multiple defendants

The last problem raigsed by Mr. Barry relotes to those cases in which
there are nmultiple defendants with divergent interests {see the last
paragraph, page 7). It is true that a lessor, for exemple, could not
resort to the pracedure to sbtain the valuation data of a lessee without
having that data filed and thereby made eavailable to the condemnor. That

result, however, is als> a characteristic of existing discovery procefures.
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If', for example, the lessor notices a deposition of the lessee's appraiser,
the condemnnor thereby reaps a similar windfall of information. Even

under the Los Angeles systen of in camera exchange, it would seem that in
a trianrular dispute the condermor would recelive information which the

two defendants might desire to conceal,

The second related pzint raised by Mr, Barry (see the first paragraph
on page 8}, is entirely valid. The plaintiff nust, as a proctical matter,
serve its demand or cross-demand upon every defendant entitled to present
valuation testimony. It would seer unnecessary for the plaintiff +o serve
such parties as the tax collector, lien holders, and others whose claims
are unaffected by the ultimate determination of the value of the property.
This would not appear to be an unduly burdensonmz practical requirement,
however, Ordinarily the plaintiff would want Lo obtain any valuation data
accunulated by any such party as a lessor, lessee, vendor, or purchaser,
Even though the plaintiff is entitled to a unitary assessment of the value
of the property (under Code of Civil Procedure Section 1246.1), it can
naver be entirely certain which of two substantially interested parties
ig goins to carry the burden of the valuation trial, The single objection
to the operotion of the ©ill in this respect would seem to be that there is
at least the possibllity that an unwary plaintiff night neglect to szerve
a party entitled to present valuation testimony and thereby be wholly
surprised by the testimony presented at the trial. The well-known expertise
and thoroughness of counsel for condemning agencies should obviate any
substantial objection to the bill »n this score,

Tneidentally, Mr. Barry questions the purpose of providing for a

cross-demand (see pages 4-5)., As pointed sut in the recormendation, this
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provision is included to permit o party upon whom a demand is served o
a cross~-demand on other parties who may offer valuation data, but the

crass-denand need not be served on the party who served the demand,

The revised comment to Section 1272.01 malkes this clear.

Respectfully submitted,

Clarencs B. Taylor
Special Condemnation Counsel
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Exptray 7 L

b P-R7
Che Superior Court
1l NORTH HILL STREET
RICHARD BARRY LOS ANGELES, CALIFORNIA 80012
£ Mareh 27, 1967

Mr. John H, DeMoully

Executive Secretary

California Law Revision Commission
Senwool of Law

Stanford, California

Dear Mr, DeMoully:

The purpose of thls leftter is to respond further
to your letter of March 10, 1987 with reference to the
revised draft of Senate Bi11l No. 253 relating to dlscovery
in eminent domain proceedinzs. 1 hope you wlil recelve 1t
in time and that my thoughts on the subject will be of some
assistance to you.

You will understand, 1 am sure, that the questic:
raised are mine and I am not speaking for the court. Wnille
mindful of the benefits of our exlsting policy, I would not
want to question any revlision, should better progedures be
offered, PMurther, 1 appreciate that there has been considei-~
able study and, for all I know, the guestions I ralse may
have neretofore been considered.

The questions that presently oceur to me are sub-
mitted with the thought that 1f they are wvalid questions
they should be raised now and studied leglslatively to avold,
as much as possible, any problems of interpretation for our
triai and appellate courts.

The more basic guestlions I am altempting to raise
‘have to do with the distinctions I would make between a
statutory discovery procedure and other forms of disclosures.
These distinctions may appear at first to be academic but
I think they should be considered to avold some practical
proovlems.

You have stated that Senate Bill 253 in substance
adopts the United States District Courtst procedure (by
rule) of exchange of valvation information. I believe therx
may be a significant difference. Wnile 1t appears that sac’
procedure provlides {or the filing of a statement of valua-~
tion data twenty days before the date of trial, the Feders’



Mr. John H. DeMoully
March 27, 1967
Page 2

procedure seems to be more characteristic of a trial brief
than the usual statutory discovery procedure. Although the
Federal rule requires certain contentions and assertions
with respsct to prospectlve valuation evidence, it appears
to me that it may be more of a last-ditch housekeeping
reguirement for effectlve trial after discovery and pre-
trial 1s complete. 4s I construe 1€, {although the narra-
tive statement of evidence required by the Federal rule
does limlt the admissibility ¢of evidence, as does Senate Biil
No. 253) the Federal rule reguires a completion of all dis-
covery perore pretrial and, therefore, before the {filing

of the narrative statements.

Does not Senate BlLll 253 inltiate the exchange
procedure as a discovery procedure and maxe that procedure
subject to all other discovery procedures? Particularly,
would that not he so by reason of the new 2ection 1272.00
which provides that the use of other discovery procedures
i3 not prevented or limited under the proposed legislationt
Would there not be a tendency to defer prenaration for trial
uncll twenty days vefore trial? T do noft suppose 1t was
Intended that the exchange of valuation data invite other
discovery procedures right up to time of trial. However, a
contrary intent 1s not expresszed.

{07 incldental interest, see Orange County Municipal
Water District v. Ananeim Union Water Co., {1907), 248 A.C.A,
274 as an example of the conseguence of delay in a particular
situation whicn might provide Further wmotivation te delay.)

I realize that 1t is apparently intended that any
controversy arising from this demand and cross-demand pro-
cedure {as provided in Senate Bill No., 253) will be settlel
at time ol Trial by rulings on the admissibility of evidence,
KNevertheless, will there not bhe room {for argument: that
since it 1s also a discovery procedure {(independent of and
commencing after pretrial) Shat it contemplates an exercise
of all rights set forth in 3Sections 2016 C.C.P., =t seg.,
aven though 1t may be necessary tc continue, adjourn or
vacate trisls so that such rights may be exercised?

With respect to the above, numerous possibilities
might be detalled making this letter unduly long (more so,
that is). Just as an 1llustratior, assume a party is no:
satlialled to object o the admissibllity of evidence and
elects instead to move to compel further response, to



Mr. John Deioully
March 27, 19567

Page 3

subpeena the productlon of records, to cake depositions,
submit interrogatories, etc., contending a denial thereorl
will prejudice his presentation of nis ecsse. Is this not
invited by the Leziglation in its present form?

On page 21 of the 19586 Annual Renors of the
Caiifornia Ilaw Revision Coumlssion, the final senience
reads: "0F coursz, tnis objective can be fully achieved
only i the pretrial rules provide for the holdinz of the
pretrial conference subsequent to the time for exchange ol
valuatlion data.” %While I do not see the necessity for a
conference subseguent 5o the exchange {and, judging frow
the recommendations made, neither does the Commission), I
am wnable to ascertaln the reasons for initiating an
exchange, as discovery, s0 close to time of trial that
would seem to invite other discovery proceedlings and a col-
lapse of Ltrigl setiings. Althouzgnh some aspect of your
study must support an apparent departure from earlier con-
¢lusions, 1% is difficult to comment on sometalng that is
not apparent to ne,

I aisc note on page 21 of the sald report that the
Commission had concluded "tiiat the obstacles to elfective
discovery in eminent domaln may be overcoms by providing
for an excnange before trial of written gstatements of valua-
tion data." It is then stated that "[Tlhis teechnique is
not novel; it Is an eminent domaln proceeding in the Los
fnzeles Superior Court and the United States District Court
in Los fnreles.” Citad in support of these stateuenis are
Sehwartzman vs. Superior Court, 231 C.A., 24, 195, and Judge
McloyTs Aarticle on precrial and eminent domain, 28, Los
Angeles Bar Bulletin 439. The cited authority supporis the
existing vrocedures in <his court. I do not belleve the
cited authorities offer any inspiratlion for the gubstitution
of a post-pretrial discovery procedure 23 & means Jor iniftli-

ating an exchange of valuation data.

You asked whether I bellieve tThat the procedures
as proposed would result in 2 good falth exsnange of state-
ments of valuation data. Alse, whether % is essential that
there ke an in canmera procedure. In the latter cormection
you have noted that the statements will be prepared by
attorneys. The bill, nowever, provides that the stacements
are tnese of the partlies.



Fr. Jonn DeMoully
Marcen 27, 1927
Page &

Az we all know, the dual duty an aiicrney has to
his eclient and to the court nresents many provlems for each
attorney. Assuming the uimost good faith on the part of
any attormey, I would nave to say that if There i3 to !
arn initigl exchange that is o he deferred until &
before trial thenr there will be a great deal of testing
zood falth.

I shouid antic¢ipacte, as you do, that atterneys will
e preparing the statements for thelr clients with reference
to the testimony of thelr expert witnesses., However, 1
would also anticipate some misunderstandings as the informa-
tlon is passed along (sometimes orally and through secre-
taries, perhaps) and that an expert witness way be inadver-
tently committed {without his written repor:t) to testify
contrary to his true beliefs.

I belleve as you do that our trizal Judges can be
relied upon fo administer the statute in 2 manner that will
result in good falith exchanze but to the extent it I1s possible
to do so, I am not so sure this will be easy. It is one
thinz to bind a party by reason of his pleadings (or by his
adirissions or contentions) and may be something guite differ-
ent and more difficult to bind witnesses To testimony
supposedly "dlscovered" through intermedlaries,

The draft of wyour report Tor the Senate Committee
on Judiciary refers to proposed Sectlons 1272.1 as a provision
for simultanecus exchange of valuation data. I believe I am
correct Iin assuming That the exchange 1is contemplatad as
"girmultaneous” solely on expectation of delay of each attor-
riey Lo serve and flle nis statements until the deadline so
that nis oppeonent will have no advantage.

I% is also stated that the procedure is not man-
datory and that it applies only if invoked by a party. Iy
comment on tnis would e that under our prasent procedure
(and aiso those indiecated by the Federal rule) the procedures
are mandatory because efficient administration ol jusitice
seems To reguire it. :

However, if the exchanze is to be invcocked by a party,
then I should assume that the legislation might be designed
so that a demand by one party would be sulfficient; that uoon
makling the demand he hnas committed himsell to the mutuality
of the exchange. Accordingly, the necessity for directing



o cross-cexand to the demander 23 not apparsnt {te me) on
the face of the legislatlon, atthough T wust assume your
studies have inclealted 3 need for this complicating Teature.
The last yufagfuyh of ZBzenion 1272.02 provides for
2 statement of the or 1ce and other tzrns of & trans=scticn
or in liew thereol i statement of the place where, and the
times when, a dacument will be avallabhle for ins p*ﬂ“lau to
revesl the terms, ebe, My comment on this would we that
such a provision would seom to be opening the door for a
1ot of zdditionsl discovery and that it might bz unrealis-
tic to expect the court tc affcerd an cpportuniity for suceh
Glscovery within sucn o 1limited p=riocd,

With reference to the reguircment that the state
ment of valuation aet orth the value of the property, the
damages, ete., I sho 14 expect this would haove to be zmended

m

+o ﬂeq ire-that these natters be set Torth if and to the

3
Eal
4.

ent they are d¢‘fe%an than as set forth in the pleadings
o tﬂc Jjoint prmtr 54 statement of the porties or tThe pre-
trial order; that good cause be established for such amend-
ments., Otherwise 1t might be crgued that this new leglis-
lation contemplates that such information mey bs delerprsd

until poest-pretrial discovery.

The above would alse be true of the gprovision
with respect to setting forth 2 desceription of the larger
parcel 1f the urope*ty that is beLng conde nned LS &2 porticn
of a larger pardel Ordlnarily, if material, it is expected
that this will be ~et Torth In th“ tnswer, If not {(and if
there is no DENU"QT), then it should be set forih at time
cf first pretricl and particalariy 1f there is any contro-
versy with rehkevt thereto; the respective contentlons of
the partles should be revesled 1n the early stages,., This

Iz one of many examples of a controversy that should be
resolved (at time of first pchﬂiMA or during an interin

trial, in accord with our practice) before any atbtempt is

made to appralss the propurty. As the bill 1s presently worded,
1t may e argued that a party's contention with references o
the larger parcel and any desceription thereof may be defesrrsd
until the exchange of valuatlion data. This might place the
parties 2t ecross purposes at time of trial and unnecessarily
complicate the trisl,

Are there not inherent problems in & "discovery"
that produces relayed information? Will it not be difficult



Mr. John Delloully
March 2?, 196
Page &

for the court to deny motionsg that ses
from a party's infornmaant? Can the ¢oi
evidence principle in ruling on such

Ve further discovery
o zok the hpst

If the procedures contemplated by Senste Bill No,
253 15 thought to be snalogous to the provisions of CLCLT.
Section 2@33 {Requests for Admissions), it would seem neces-
sary ¢ recognize that 23 to sueh Requests for Admissions,
there iz the osath regulirement, ike Interrogatories, the
party is responding to matiters he cuan swesr to and 1t would
seem that a party cannct be expected To take an ecath 23 to
the aceurazey of that which is not within hils expertiss ang
that which will ke the subject of testimony of another; nor
would it Seem that Lhiz sznould be expaceted of an attorney
55 "discovery”, without ethical considerations should the
zttorney be called as & witness, 1f there be gquestlions as
to the accuracy or completeness of the information furnished
by the attorney. The problems that might arise, it seems
to me, would not pe limited toc gocd faith by any means., Of
course, there ore many problems that may be effectﬂvely re-
solved dy Reguests for Admlissions if the procedure is used
in the early stages of Litig&ti@u.

I am not setting forth zany suggested amendments
because I do not feel that the proposed legisliation in its
rresent form lends ltself to amendatory suggestiones to
overcone the problems dealt with in this Ietter., If such
legizlaticon or anybthing iike 1t is adopted, I bellieve that
the state-wide appllication should ke a minimum requirement
which wouid not necessarily limit the adoption =f ruies or
pollicy as may be regulred where the volume of cases and the
expedition of these matiers regulre special considerations.

It would appesr from your ietter that the proposed
legisliation 1s being ccnsidered with the idea that procedures
would be simglifisd to an extent that pretrial couid be
wailved in many cases. My comment bherzs is that many problems
arise 1n eminent domzin procedures oecause of the fact that
pleadings are BECESS:riIV simplified and genersl, ac that
the proceedings may be hrought to iss suc without undue delzy,
Neverthsless, 1t may bm well o recognize that theres are

3

numercus 1ssuss revealed at time of pretrisl znd therafors
cretrial In emin Pnt domaln proceedings is peculiarly desir-
zble. Many lzsu T ourt

es affect waluation but are for the ¢
zndé not the jury to declde.
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nized that there are zuch problems, then 1t would seem that

Geferring them is not the heav solution. If deferred and
trial 1t delsyed, than date of va“uﬁt*on will be an issue

in more cases snd may be aL increasingiy 4ifTicult issue

T am sure it must be uppreciated that rules an
volicy may be amended {even by orders in particular case

d
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where good cause 1s shown) based on a developing experience;

that 17 there iIs to be a legisiative attenmpt to adopt the

objectives of cur policy, it would ssem well to preserve

the right of the court to sups ement the legisls t*on by
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Also, supposing a plhaintiff chooses to malkte 2 demand on 2
single defendant? Other defendants, it 1g assumed, would
not be proscribed by the legisiation as %o the introduction
of evidence unlesgs they are parties to the demand and crosi-
demand exchange. 4 sarty would {since the disclosures are
not mandatory except on demend) I suppose, as 3 madter of
vrecautlon, make the szme demaad on each and every oiher
varty lest an cverlooked party be used 2t time of trial as

& party whno nhas ncet baen wlﬂ¢t€& as to the prcduction of

vaiuatlion data.
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I expect to refer ccepies of this iether To
iding Judge Lloyd S, Nix znd Assistant Pres;ging Judge
d R, wright, but for informaticn purposes only, nct
ting study or ccomment, particularly in the 1imited
allowed., I am not presently sending a copy of this
r to any atitorney because I should nct know where to
the line #ng 1t iz net my purpose o ellicit zupport Tor

-

views nor to pru"OVG any contromhrs;. Ls I have

dy pointed cub, I am simply submitting these guestions

such Lorséjeraujon as they may merit, If I have con-

ted something to the ctudy of °enaut Bill Ho. 253, I

2L :'u will keep me advised as o 1ts develonmens

T shall follow with great interest. 1T have the

sslon tnat the guestion I have ralsed nmay run counter

28e heretofore exoresged by Hr. Huxtable and his State

Committes. If 55, LCK Or Jt“va chi his committee may

to muxe Lur ner comment and the comment of other zttor-
F ki ‘uation of the questions

]

I have had an opportunity Lo zubmit this letter
the material referred to) to Judgs Robert 2. Tnompsor
ently sitting in our Siscovery partment) and I am
rized to exgresgs his personal concurrence.

Cordially yours,

e - e
Tt u-u-WQV/’

Richard Barry
Commisasicner
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T

1. Contested eminent domain cases are governed by California
Rules of Court, Rules 206 to 222, inclusive, with respect to setting for
pretrial and with respect to pretrial and settlement conferences.

This Policy Memorandum is intended to implement the Rules,
and with respect to the final pretrial conference is supplemental to
the Manual of Pretrial Procedures, published in February, 1963, so far
as applicable.

2. Experience has shown that in order to make discovery and
protrial procedures sffective and to rroper!y. contro! the calendaring
of eminent domain cases for pretrial conferences and for trial, the
court must insist on compliance with the California Rules of Court
and with the provisions of this Policy Memorandum, provided that
in the exerciss of the court's discretion and for good cause, com-
pliance with the provisions of -this Policy Memorandum may be
waived in any partficular case,

3. it is the policy of the court in setting such casss for pre-
trial and trial to give them the priority to which they are entitled by
law. {C.C.P., sec. 1264} Al such cases should be Brought to trial if
possible within twelve months after the filing of the complaint.

Counsel are expected to assist the court in carrying out this
palicy by compliance with the Rules and with the following procedures
with respect fo calendaring, pretrial, and discovery.

4. This Policy Memorandum shall apply to eminent domain
cases in the Central District, and +o all such cases in any other Dis-
tricts when so ordered by the judge presiding in the Master Calendar -
Dspariment in any such District.

PRETRIAL CONFERENCES, DISCOVERY
AND OTHER PROCEEDINGS
8EFORE TRIAL

.5. The purpose of this Policy Memorandum is to expedite all
’oroceadings befors trial in contested sminent domain cases, including
aw and motion matters, discovery proceedings, pretrial conferences
and sethement conferences, to xe end that a!lpsuch matters ma
be brought to trial within twelve months after they ars commencecr.

& I is the policy of the court to require that all law and
motion mafters and all discovery proceedings shall be completed
before the final pretrial conference, as provided in Rule 2i0, sub-
division {d). Any request for an extension of time to complste such
matters or proceedings after the .final pretrial conference may be
granted only on a showing of good cause by affidavit.

ANSWERS
7. "No case shall be set for a pretrial conference or for trial
until it is at issue and unless & party thereto has served and filed a
memorandumn to set.” Rule 206.
8. In order to oxrodii'e the setting of a contested eminent do-
main case for prefrial and trial, the summons should be served
promptly on all defendants, and answers should be filed prompily
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atter the service of summons. While reasonable extensions of time to
answer may properly be agreed to by counsel, the court considers
that in the ordinary case an extension of time for more than siaty
days is not reasonable where the sole reason for such delay is to give
to a defendant's counsel time to secure professional appraisals of the
property taken or damaged.

In most cases an answer can and should be filed within sixty days
based on the information as fo the value of the property taken or
demaged then availabls. having in mind the owner's right to file an
amended answer on stipulation or by order of the court on motion
after he has obtained an adequate appraisal, The sarly filing of an
answer will enable the court, upon the filing of a memorandum o
sef, o set the case for pretrial and for irial within twelve meaikis
after the commencement of the action, on dates which arc ugree-
eble to all counsel. ,

9. In preparing answers to’ complaints in emiaei domain
cases, counsel are expecied to comply with the requiremynt of section
{248, Code of Civil Procedurs, that "[elach defe.dant must, by
answer, set forth his estate or interest in each parcel of property de-
scribed in the complaint and the amount, if any, which he claims for
sach of the several items of damage specifed in section 1248."

FIRST PRETRIAL COMrERENCE

|0. When the memorandum ‘o -t a contested eminent -
main case has been filed, the cleck wiil set a date for a first pretial
conference in the Pretrial Departr.ent not later than 60 days fter
the filing of the memorandum.

I). Where all parties appearing in the action agree in writing,
by letter or stipulation fiied with the Pretrial Setting Clo i concur-
retly with the memorencium to set, the first pretrial confarence will
be 52t on any one of three dates within said pericd of 60 days as re-
questad by the parties. H the purties do not agree, counsel for the

arty ifing the racinorandum fo sof, by letter to the Pretriel Seiting
E‘:l witt copy iu vach other party ocpeaning in the action in propria
persana or by -ounsel, filed with the memorcadum to set, may re-
quest that the cawn be sst for the first pretriai canference on any
one of three dates, in which event the case wil! be =t for such con-
ference on ona of thoss dates unless within five oayc from the
date of such request, ary perty appearing in the action, L later fo
the Pretrial Seting Clerk with a copy to all other partias agpearing
in the action, objects fo all such dates and requests thoi such ~ua
fersnce be set on ary one of three other dates. If within * = days
thereafler the parties do not advise the Pretrial Setting Cl«.t in
writing that they have agreed  on a mutually convenient date, ‘e
case will be set for a first pretrial conference by direction ~of th~
judge assigned for that purpose by the Presiding Judge on a date
within saitg period of 60 days convenient to the court, which dale
will be changed only on a motion on an affirmative showing of good
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cause. Nofice of the date set for the first preirial conference will be
sant By the Pretrial Setting Clerk to all parties eppearing in the
action as required by Rule 209.

12. The first protrial conterence will be held for the purpose
of discussing and sscuring agreement on all matters set forth in the
ioint statement o be filed as provided in paragraph 15 of this Policy
Memorandum, and such other maiters as may be suggested by the
judge presiding at such conference or by the parties then present.

hen necessary, a reasonable continuance may be granted in order
Hat the parties can all agres on all such matters before securing
Hwir appraisals and engaging in discovery procesdings. At such con-
farance the court will also discuss the possibility of settlement.

13. Af the first pretrial conference the courf will also fix the
date for the irial and a date for the final pretrisi conference not more
than 30 days before the dats so fixsd for the frial, having in mind
the calendars of counsel and the calendar of the court. When such
dates are fixed, counsel will be expected to avoid conflicting
engagements. '

The dates set for the final pretrial conference or for the trial
may be ¢hanged by the court on motion on notice to all interested
parties, on en affirmative showing of good cause. The court sxpects
counsel to give nofice of any such motion promptly on discovering
good cause thersfor.

t4. Unless the first pretrial conference is waived as hereinafter
provided, each party appearing in the case shall attend the first pre-
trial conferente by counsel, or if none, in person, and shall have a
thorough knowledge of the case and be prepared to discuss it and
make stipulations or admissions where appropriate, and be prepared
to agree on a date for the final pretrial contarence and for the trial.

I5. 1t is the policy of the court to require the filing of a joint
statement at or bafore the time sat for the first pretrial confersnce
evidencing the extent o which counsel are agresd on matters which
should be agreed on at the first pretrial conference, including a
date for the final pretrial conference and for the trial. The court has
prepared a check list of all such matters, which should be used by
counsel as a guids in preparing the required joint statement. Copies
of the check list are available at the main or any branch office of the
County Clerk.

l6. It is the policy of the court to waive the first pretrial
conference when the jont statement evidences the agreement of
counsel on all matters set forth in the check list which are applicable to
the parficular €ase, on condition that the joini statement, togather
with & request for such waiver, is filed not less than ten days before
the fime set for tha first pretrial conference. In that event, counsel
may call the clerk in the department of the judge assigned by the
Presiding Judge to conduct pretrial conferences in eminent domain
cases on the sscond court day before the day set for such confer
ence, to determine whether appearance at the confarence is necessary.



EMINENT DOMAIN POLICY MEMORANDUM 1320 °

17. Al the conclusion ok the first prewial conference,. or upon
the waiver of such conference if the joint statement is approved, the
court will prepare a partisl pretrial conference order setting forth
all matters agread on except the several parfies' eslimates of vatue
{see Rule 211, subd. {-:;J_L}. including the date set for the final pretrial
conference and for
provided in Rule 215,

INTERIM PROCEEDINGS

1. During the period betweer the conclusion of the first pre-
trial conference and the time then set for the final pretiial conference,
the parties are expected to complete all law and motion matters and
all depositions and discovery proceedings, including the exchange of
all valuation data as may be agreea on by the parties or as may be
orderad by the court. During such period the parties are also expected
o confer in person or by correspendence o reach sgreement upon
as mrany additional matters as possible, end o prepare the joint or
separate written statements required by Rule 2!0 and 1?1 this Policy
Memorandum to be filed at or before the time set for the final
pretrial conference. '

19. Counsel are reminded that at any preliminary pretrial
conference or ot any time before or at the final pretrial conference.
the parties may by stipulation also submit to the judge assigned for
that purpose, and such judge may determine, any other-matter which
will aid in the disposition of the case. [Sea Rule 212, subdivision k)l

FINAL PRETRIAL CONFERENCE

20. At or befors the final pretrial conference, unless such con-
ference is waived pursuant io Rule 222, the parties will submit to
the pretrial conference judge a joint written statement of all matters
agresd on subsequent to the first pretrial conference and a jcint
written statement or separate written statemsnts of the factual and
'egal contentions to be made as to the issues remaining in dispute, to
the extent that such matiers have not previously been incorporated
in any partial pretrial conference order or amendment thersto. [See
Rule 210.) k '

21. At such conference the parties will submit to the court o
descriptive list of all maps, photographs end other documentary
exhibits which- either party then intends to offer in evidence, except
documents either party may intend to use for impeachment, with a
statement indicating which ones may be marked in evidence at the
beginning of the trial and which ones are to be marked for identi-
fication, In the discretion of the court said lisi may be included, in
whole or in part, as a part of the joint written statement required to
be filed af or befora such conference. To the extent that such ex-
hibits are then available, they should be produced st the time of the
final pretrie] conference and marked by the clerk as exhibits in evi-

e trial, and serve znd fiie such order as
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dence or for identification. The provisions of this paragreph do not
preclude the production of other exhibits at the fime of trial.

22, Af the time of such conference. sach party will submit to
the court in camera in writing a memarandum setting forth in sum-
mary form a statement of the opinions of each of their respective
appraisers as to |1} the value of each parcel o bs Yaken, (2} severance
damages, if any, and {3} the value O\P the benefits resulting from the
canstruction of the proposed public work. Such memoranda shall
not be filed and may be returned to the respective parties when the
final pratrial conference order is filed and shall not be referred to
in the final pretrial conference order or at the trial.

23. At the conclusion of the final pratrial conference the judge
as required by Rule 214 will prepare a finsl pretrial conference order,
which shall incorporate by reference sny partial pretrial conference
order and a statement of any amendments thersto and of the matters
then agreed on. the list of -proposed exhibits submitted by the
farﬁes with their stipulation with respsct thereto, a statement of any

actual and legsl contsntions made by each party as to the issues
remaining in dispute, which have not been set forth in any partial
pretrial order or amendment thereto, and a concise and descriptive
statement of every ruling and order of the judge ot the final pretrial
conferenca on any matter which will aid the court in the disposition
of the case. ' ‘

24. The final pretrial conference order will be served and filed
as provided in Rule 215. ' i

CHECK LIST
FOR COMPLETION %RJOINT STATEMENTS

FIRST PRETRIAL CONFERENCE IN
EMINENT DOMAIN PROCEEDINGS

I. A joint written statement setting forth the position of the

.gar’ries as to all'matters listed in paragraph 2 of this check list must

e filed at or before the time set for the first pretrial conference in
contasted eminent domain cases. '

Each such statement should indicate in the caption the number ot
the parcel or parcels to which it refers. Paragesph numbers and
headings herein should be used by counssl ln preparing such
statemants,

2. As to each of the items reforred to in this paragraph, state
one of the following: a’l] the facts agreed to, {2) that the item 7s
“disputed”, or (3] that the particular item is not applicabls. When the
parties cannot agree on any matter, each party shall state his con-
tentions with respect thereto. :

All of the following items are to be included as 7o each parcel in
preparing the joint statement:

[a) “Date of Filing Complain? and of lssuance of Summons. (See
C.C.P sec. 1249
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{b) MNames and capacities of all parties servad and of parties
not served. ' - .

fc} Immediate Possession: Effactive date of order of immediate
possassion. _ _

(d} Description of Property: Address, legal description of land
or property 1o be taken and of remaining property, if any; area of
property; existing structures and improvements, if any; existing en-
cumbrances; existing lesses: and existing zoning. '

(e} Mature, Extent or Character and Ownership of the several
estates or inferests fo be taken. '

{f} Purpose of Aciuisﬂ-ion and a brief general description of
the proposed public work, -

{g) Condemner's Estimated Valuation. Plaintiff may include here
a statemaent as to its source, such as a steff or other preliminary
appraisal. : ,

{h} Condemnee's Estimated Valuation. The party may include
here a statement as to its source, such as the owner's opinion of velue
or a preliminary appraisal. '

(i Whethar severance damages are claimed, and if so, by
whom? ' : '

{} Whather benefits are claimed by the construction of the
proposed public work, and if so, what benefits?

(} Dates for Valuation Data’ Exchange.

[5 Issues. Whether there are any. other issues to be determined
in addition to the issue of value.
fm). Avaitable Trial Dates - fill in not less than two dates at
laast 30 days prior to expiration of one year from the date the
action was commenced. .

f5!1} Available Final Pretrial Conference Dates - fill in at loast
two dates not less than 40 days prior fo expiration of one year after
the date the summons was.issued. ' :

{0} Other matters agreed on or admitted.

[Pl Whather any party contemplates making a motion to trans-
fer the trial to another Superior Court District for trial, if so, which
party. ) _ : ’

Nete: The information required by the forsgoing check list should
Le based on all information avsilable as of the date of tha required
joint statemant. If the parties so desire, the information required by
items (g} and [h} may be furnished in a separate supplemental state-
ment. When the parties can not agree on the dates reguired under
items [} and [m), the statement should include fwo dates in each
instance which are available to counsal for each of the parties.

3. If the parties so desire, the statement may conclude with &
joint request for a waiver of the first pretrial conference. In that
event, the statemant must be filed not less than ten days before the
date set for such conference.
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»

PROPOSED
CLERK'S DUTIES AND PROCEDURE
iN EMINENT DOMAIN CASES

“Mo case shall be set for a pretrial confarence or for trial until
it is at issue and unless & party thersto has served and filed a memo
to set.” Rule 206. The clerk enters the memo on the register of actions
end checks the memo as to the provisions of said rule.

. When the memo fo set a confested eminent domain case it
ready for setting, the clerk will set a date for a first prefrial con-
ference in the designated pretrial degartment {Department 60}, not
later than 60 days after the filing of the metws, pursuant fo para-
graphs 2 and 3 as follows, and give notice thereof as required by
rule 209 [b), together with rule 207.5. )

2. Whers counsel for all parties agree in writing, by letter or
stipulation filed with the clerk concurrently with the meme to set, the
first pretrial conference will be set on any one of three dates within
said period of 60 days as requested by counsel.

3. If counsel do not agree, counsel for any party appearing in
the action, by letter to the clerk with copy to all other parties ap-
pearing in the action, filed with the memo to set, may raquest that the
case be set for the first pretrial conference on any ane of three dates,
within the 40 day period, in which event the case will be set for such
conference on one of those dates, unless within 5 days from the date
of such request, counsel for any other party appearing in the action,
by letter to the clerk, with copy to counsel for all other parties ap-
pearing in the action, objects to all such dates and requests that such
conference be set on any of three other dates. i within 5 days there-
after counsel do not advise the clerk in writing that they have agreed
on & mutually convenient date, the case will be set for a first pre-
trial conference by direction of the judge assigned fo handle the
pretrial eminent domain cases, or, if he is not available, by the pre-
trial Master Calendar Judge.

4. At such conference the Court will also fix the date for the
trial and a date for the final pretrial conference not mors than 30
days before the date so fixed for the #rial. :

The dates set for the final pretrial conference or for the frial
may be changed by the Court on motion on notice to all interested
~ parties, on an affirmative showing of good cause.

5. It is the policy of the Court o require the filing of a joint
statemant at or before the time sat for the first pratrial conference,
_ including & date for the final preirial conference and for the trial.

6. I is the policy of the Court to waive the first pretrial confer-
ence when the joint statement is sufficient to the particular case, on
condition that the joint statement is filed not less than 10 day: be-
fore the fime set }or the first pretrial conference, togeiher with a
request for such waiver. In that event, counsel may call the clerk in
the assigned eminent domain department (Department £0) on the
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second court day before the, day set for such conference, to deter
mirc wheiher appearance at the conferenge is necessary.

7. At the conclusion of the first prefrial conference, or upon the
waiver, the Court will prepare & parfia] pretrial conference order,
which will include the date sst for the final pretrial conference and
for the irial. The clerk shall serve and file such order as provided in
rule 215, together with a notice of such dates.

8. At or before the finsl pretrial fonference, the parties will
submit to the designated pretrial eminent domain judge a jouint
written statemant o? all matters agreed |on subsequent to the first

tria] conference and a joint or separate written statement of the
factual and legal contentions to be madg as to the iswues remaining
in dispute. To the exfent that certain exhibits are available at the fins!
protrial conference, they should be prodiycsd and are to be markec
by the clark -as exhibits in evidence or for identification.

9. At the conclusion of the final pretrial conferance the pre-
trial judge will prapare a final pretrial copference order, which order
shalt be served and filed as provided in ryls 215.

10. When an invitation to attend the seitlement conference in
an aminent domain case has been accepted, the clerk in Department
&0, under the direction of the Judge, will set a date for such con-
ference and notify all the parties.

tl. The clerk in the assigned pretrjal eminent domain depart-
mert, undar the direction of the Judge, will have to keep a complete
calondar of all dates assigned for the first pretrial conference: alf
continuences or additional hearings of same; all dates assigned for the
final pretrisl conference, ali continuances or additional hearings of
same: all cdates or additional hearings assigned for the settlement
calandar: and any other dates assigned |or continued for whatever
purpose necessary as to said assigned preirial eminent domain
department. '

12. The clerk will also file and serve| or cause to be served, any
Aotices, or other papers, in connection with the above procedures ir
eminent domain actions.

NOTICE OF HRST PRETRIAL CONFERENCE
RIGHT TO REQUEST ELIMINATION OF
FIRST PRETRIAL CON E AND ORDER

and
INVITATION TO SETTLEM CONFERENCE
EMINENT DOMAIN ACTIONS
(Rules 207.5, 209 and 222

Calif. Rules of Court)
{Parcel No. ol }

Mo, e

Superior Court of the State of California for the County of

Los Angeles.
Plaintiffls) ws. oo
...................................... Defendants). 1

— =
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To the above named parties and to their atforneys of record:
You are hereby notified: :
I. FIRST PRETRIAL CONFERENCE
The Court has set the above antitled r#se for a first pretrial
conference on ..oy |9 S S etth., in Dapartment

inclusiva and Policy Memorandum for Pretrial, Discovery and caien-
daring in Eminent ain Cases, .
2. WAIVER OF FIRST PRETRIAL CONFERENCE :
if counsel for all parties intend to request the Court to eliminate
first ial confarence, the procadure set forth in paragraphs |5 and
16 of the Policy Memorandum sbove referred to must be followed.
{See paragraph 4. below))
;a for such waivers to be filed not lster than 10 days
prior to the above date assigned for pretrial conference, or 10 days

Said conference will be held in accordancf with Rules 207.5-222,

prior to the dete to which such conference
finued. In the Central District such requests sh
clerk of Dept. 60. in other districts, they should
irial clerk of such district,

may be ordered con-
ould be filed with the
be filed with the pre-

3. INVITATION TO ATTEND SETTLEMENT CONFERENCE

Pursuant to Rule 207.5, you are invited

attend & setHsment

confarence. This case will be placed on the settlement calendar IF

ONE OR MORE OF THE PARTIES advises the
Dapt. 60 in the cantral district or in other distri
clark of such district, in writing, that he a
LATER THAN 20 DAYS PRIOR TO THE DATE
FIRST PRETRIAL CONFERENCE OR 20 D

DATE TO WHICH SUCH CONFERENCE

CONTINUED. If one or more of the parties &
be notified thereof and of the fims and place
ferance. Rule 207.5. further provides that the

the joint request of all parties shall, order a

settlement calendar at any time.

Ssttlament conferences are conducted in
2075 and special pretrial settlement calenda
enclosed herewith fo the sxtent that it is applica
required to comply therewith.

4. PRETRIAL POLICY MEMORANDUM
FOR PREPARING PRETRIAL WAIYER
PRETRIAL STATEMENTS.

Compliance with the :applicable procedu

rial setting clerk in
. the pretrial setti

the invitation NO

ASSIGNED FOR THE
Y5 PRIOR TO THE
MAY. BE ORDERED
ceﬁis. all parties will
f the satflement con-
~ourt may, and upon
articular case cn the

ccordance with Rule
olicy memorandum
o, All parties will be

AND CHECK LIST
STATEMENTS AND

res set forth in the

 Profdal Policy Memorandum and in the Policy Memorandum for Pre.
trial, Discovery and Celendaring in Eminent Domain Cases will be

required with respect to preparation of pretr
and regular pretrial statements.

The Court has ﬁrepurgd check lists 4o assist
such statements. These check lists are available

al waiver statements

counsal in preparing
n the County Clerk's
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office. While not mandatory, the use of check list is strongly
recommended, as it will facilitate tha work of|counsel and the courh.
5. ASSIGNMENT OF FINAL PRETRIAL CONFERENCE AND
OF TRIAL DATE ; :
At the first pretrial: conference the case will be assigned
a date for the finalpproiriul confersnce and a trial date -as provided
in the Rules and applicable Policy Memorandum.
WILLIAM G. SHARP,
County Clerk and Clerk of the Superior Court for the County of Los
Angeles, State of California. ' :
o - B"(_l — — .« Deputy.
NOTICE OF FINAL PRETRIAL CONFERENCE
RIGHT TO REQUEST ELIMINATION OF
PRETRIAL CONFERENCE AND ORDER

and .
NOTICE OF TRIAL DATE
EMINENT DOMAIN ACTIONS
[Rules 207.5, 207 and 222
Calif. Rules of Court)
{PafoslNNo. )

o,

Superior Court of the State of California for the County of
tos Angéles.

............... 8 cmreerreeermene PLATEFRS) WS, e,
................ Defendant(s).

To the above named parfies and to their attorneys of record:

You are hersby notified: =~

I. FINAL PRETRIAL CONFERENCE

The Court, on its own moton, hes the above enfitled
case for final Brei'rial conferance on : e 196, Bt
......... m., in Department ..., located af .o

Said conference will be hald in accordence with Rules 207.5-222,
inclusive and Pretrial Policy Memorendum and Policy Msmcrandum
for Pretrial, Disco and Calsndaring in Eminent Domain Cases.

2, WAIVER FINAL PRETRIAL NFERENCE

If counsel for all partias intend fo request the Court to eliminate
the final pretrial conference and order the |procedure set forth in
Rule 222 and Pretrial Policy Memorandum must be followed. -

Rule 222 requires such request to be filed not later than 20
days prior to the above date assigned for| the final pretrial con-
ferencs, or 20 days prior to the date to which such conference may be
ordered continued. In the Central District such requests should be
filed with the clerk of Dept. 60. In other i
filed with the pratrial clerk of such district,

3. PRETRIAL POLICY MEMORANDUM AND CHECK LIST
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T
» '
|

covery end Calendaring in Eminent .Domain Cases will be required

Pretrial Policy Memorandum and Polic Memorand? for Pretrisl, Dis-

with respect to preparation of preirial waiver stat
pretrial statements.

merts and regular

The court has prepared check lists to assist cquasel in preparing
such statements. These check lists are availeble in &he County Clerk's

office. While not mandatory, the use of the ¢h
recommended, as it will facilitate the work of coun

4. ASSIGNMENT OF TRIAL DATE

k lists is strongly
| and the court.

At the final pretrial conference the court will determine whether
the date previously assigned for trial is fo be changed, and, if so,

wifl assign a new date.

Dated: : i

WILLIAM

. SHARP,

County Clerk and Clerk of the Superior Court for the County of

Los Angeles, State of g:yali‘fon-riu.

Deputy.

e ]
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The parties are ordered to file appralsal reports upon which
[they intend {o rely at the tinme of trial, if any, with the clerk in
| Department 64, on or before five days bafore the final pretrial., It
lany parly incends o have an owner o any witncss, other than the
tanpralsers whose appralsal »aperts are To be submitted, testify In
‘this case with respect to valuation, such party shall alse file uitl
<the courtv on the same date the name of such person, his opinion as
;ce valuation, and ail factual data, not otherwise submltted, upon
iwhich sueh opinion 1s based, including merket data, reproduction
pstudies, and capitalization studics, in as much detail as practl-~
‘eable, ¥ The court determines sald reports to be comparable, and
1f 1t appears just and proper fo do so, an exchange will be ordered.
Lff the court does not order an exchange, the court will initial The
Gocuments for identificaticn at the time of trial. E;nﬂpt.ééﬁgjt ,

dilgioh hopein, and except for the purnose of_gg%;%%illfgba_parb =8
will not be permitted tTo c¢all any witness To Cily on direct
examination To an opinion of value, a sale, a reproduction study or

capitalizatlon study, unless-susmiited to the court as set forth
above,

In the event a party subsequently discovers any information
whieh should have been submitted z3 set forth in the preceding
varagraph, and desires 1n good falth to use the information a2t time
of ¢rial, he must immediately notlfy the other pariy to this effect
Hand provide the other party with tne sald information, and show
good cause to the court, either in Departmenti 64 or the trial
department, that he should be permltied to use such information at
the trizal,

In the event a party lntends o use an expert other than those
who will tesCify with respect To valuaclion as set forth above, sald
party shall disclose, prior to the final pretrial in thls case, if
| possible, or as soon thereafter as such information is avallable,
¢he name and address of the sald person, if knouwn, and the nature
of the testimony of said wltness to be used at the trial of this
case,

The appraisal report shall bear the title and number of the
¢as2, the parcel numbers involved, the names of the defendant owner
of The parcels Involved, and the date of final vretrial, on the
outside cover of the appraisal report, and shall include, as a
minimum, clear and conclse statements of the following:

1. & description of the property including, as a minimum,
& plot »nlan {not necessarily to scale) showlng the size, shape,
dimensions of the property being acquired and its. location to
streel accesses, Additlonal information relating to terraln,
' utillties, princlpal street accesses,; locatlon of Improvements
' upon the property, and the relationship of the property to and
! descripuvion of a larger parcel of which it is a part, when
approprlate, if necessary for understanding of the appraisal
! problem,.. ,




21

| i) | Bl Jor) )
R OB B R

Lo
=}

2. Present zonlng of property, and 1f the exist
i rroperty, an xilsting use is i
~nconsistent with the present zoniﬁm the authe |
such use 1s permitted. o7 rity for whieh

] 3. A statement of the appraiser's opinion of the hirhest
0este use of the property. I such use ls inconsistent wgth thgnd
present zoning, a conclise statement of factual matter uvon which
wae¢ oplnion of probable zone change was predicated, The apprais-~
er's opinion of the market value of the property belng acquired
and if the property is part of a larger varcel, his cpinion of i
severance damage, if any, and special benefits, 1T any, If the |
appralser is of the opinion that there 1s no severance damage or
snecial benelflt, a statement to this effect should be included,

L, The valuation approaches or methods utilized in the
formation of the appraiseriz cpinion should be set forth in a
briel statement, If any aporoach or method 1z nolt specifiled, 1t
shall be presumed that the appralser did not consilider it in

carviving at his opinion. :

5. Where market data ¢r salea are ubilized the followinz
information as €o each &a lezal descpription and addrecss, iT
nt designation for identiflcation;

zoining; date of sale or transaction;

improvements, il any; price paid and terms of sale; with wham and
waen The sale was verificd., Which sales are considered lndica-
tive of the value of The property. Gross multlpller used, 1l any.
6. IP reproduection cost studies are made, the Followlng
informacion must be submitied: deseription of improvementas

size and area of bullding; type of constructlon; age of building;
condition of buildings indicating obsoleticn and depreciztion;
remaining econonmic llife of improvements; cost factor or other
computation used to establish cost to replace improvements;
depreclatlion allowance used and the basis therelfor,

7. 1T a caplialization or other income study is made, t-he
Toilowing minlmum information should be included, wahere relevant!
goss Income utillizad in computations and whether actual incoms
belng pooduced or assumed Lneons is used and The basls therelor;
enumeretion of expense iicns exvected, the respactive amounis
thareod and wnether sald anounts are bvased upon scetual or asszumed
expenses; method of preceszing or TLrealing income; capitallization
mate o rates or multinlier uscd; if Cthe recanture of improve-

mente is provided for, (Zand residual method), & statement of the .

remaining economic 1ife of ilmprovements used and rzte ol caplital-
ization appllied to resldual land; If annulty methods used, a
soatensnt of The anticlpated economic perlod in whiech payments
e expecved and the discount rate used, and the resgildual valiue
¢ The land adeopted in the study. The valuation indlcated by
sald nethod or methods,

8. Lease information, if appllcable, including terms of
zxisting ieases and names and addresses of lessors, lessees, and
ovher persons who verified the Information,

Dated: =51 3 1968

T T T il
AT .‘;'..'.'-} f.’ .

RATETEN

Richard Barry, Judge Pro Tem
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EXHIBIT IV

DRAFT CF REPORT FOR ASSEMBLY COMMITTIEE ON JUDICIARY

REPORT OF ASSEMBLY CCOMMITTEE ON JUDICIARY ON SENATE BILL NO. 253
In >rder to indicate morae fully its intent with respect to Senate Bill
No, 253, the Assembly Committee on Judiciary nakes the following report.
Except for the revised corments shown below, the comments contalned
under the various gections of Senate Bill No, 253 as  set out in the

Recormendation of the California Law Revision Cormission Relating o

Discovery in Eminent Domain Proceedings, contained on pages 19-2¢ of the

Annual Report of the California Law Revision Commission {December 1966),

and as revised by the Report of the Senate Cormititee on Judieiary on’
Senate Bill No. 253 as printed in the Senate Journal for March 30, 1967,
reflect the intent of the Assenbly Cormittee on Judiciary in approving the
various provisions of Sernate Bill Na, 253,

The following revised corments to various sections of Senate Bill Na.
253 also reflect the intent of {he Assembly Cormdittee on Judiciary in

approving Senate Bill Mo, 253.

Sectiosn 1272.01

Comment, Section 1272.01 provides a procedure to facilitate a
simultaneous exchange of valuction dota in eminent domain cases.

The procedure provided by this chapter is not mandatory; it applies
anly if one of the parties to the proceeding serves and files a demand
to exchange valuation data not later than 10 doys before the date set for
the pretrial confersnce, Nevertheless, existence of the procedurs provided
by this chapter does not limit the power of the trial court ta require an
exchange of valuation data in 2ll eninent domzin cases t2 be tried in that
court, whether or not one of the parties to the proceeding has served a demand

-1-



to exchange valuatiosn data uncer this chapter, The power of the trial

court 4o require such an exchonsz is well estnblished, S8See Swartzman v.

Superior Court, 231 Cnl. App.2d 195, 200-204%, 41 Cal. Rptr. 721, 726-728 (1964),

If = party serves a demand to exchange valuation datsa on another
party to the proceeding, both the party serving the demand and the party
upon whan the demand has been served are required to exchange statements
of valuation data not later than 20 days pricr o the day set for trial.
The party who serves o demand nust, as a matter of course, serve his state-
nent of data ugon each sther party served with the demand. See subdivision
(d). The partles required %o make this excharnge may agree to the precise
time when this exchange will taks place in arder to insure that it will be
o simultaneosus exchange. Absent such agreement, the exchange nevertheless
will be substantially simultaneous because both parties normally will make
the exchange 20 days prior to the date set for trial.

Subdivision (b) of Sectiosn 1272,.01 permits z party upon whom a demand
has been served to serve a crogés-demand on any other party to the proceeding
to exchonge waluation data, Such a cross-demand may be used, for example,
by 4 party who wishes to protect himself from being required to reveal his
valuntion data to a porty who hes only a nomincl interest in the procseding
while receiving ns sipgnificont information in return., Under these circum-
stances, the party upon whom the demand was served rnay wish to serve a
cross-demand on the opposing party who has a substantial interest in the
proceeding.  Absent such cross-demand, he would shtain no valuation data
Trom this party since the exchange takes place only between the party who

served the demand and the party upon whom the demend was served,



This chapter does not abrogate existing rules and policies, or preclude

the adoption of further rules or policies, governing pretrial, calendaring,

Q

r discovery in eminent domain cases. In Los Anreles County, for example,
the pretrial procedure in exinent domain cases is governed by a poliey

nemorandium, See Policy Memorandum, Pretricl, Discovery and Calendaring

in Eminent Domain Casas, Superior Court, County of Los Angeles (January 1,

1964} s McCoy, Pretrial in Eminent Domain Actions, 38 L,A, Bar Bull. k39

(1963}, reprinted in 1 Modern Practice Commentator 514 (1964).  Nevertheless,
this chapter does provide a simplified procedure for exchange of valuatisn
data that may be invoked by o party whatever the ruleg or other requirements
of the particular superior court ray be. The chapter dzes not permit
suspension of its procedures (E:E;s demands ond cross-demands at specified
times for exchange of data--Ssctiosn 1272.01; the prescribed content of
the valuation statements--Section 1272,02; their service and filing at a
prescribed time--Section 1272,01{d); and the scnction of exclusion of
undisclosed evidence from presentation at the trial--Section 1272.04) by
ioecal rule or practice., To this extent, existing local requirements may
need to bte adapted to the procedure provided by this chapter and to the
fact thet this procedure may or may not be invaoked by a party to any
particular eminent domaln proceeding.

This chapter does not prevent the use of other discovery procedures.
Jee Sectiosn 1272.06 and the comment to that section, Nevertheless, in
deternining whether the use >T ancther method of discovery should be
permitted in o particular instonece, the court shoutd take ints account the
existence of the procedure provided by this chaplier. All orders relative

to discovery in eminent donoin proceeding should be fashioned to achieve

-3~



fairresg and mutunlity in the disclosupe »f valuation data and opinions,
In appropriate cases the court's leaving the parties to resort to the
procedurs of this chapter nay b2 the only feasible way to achieve reciprocity

of Qisclosure, See Swartznern v. Supericy Court, supra.

Heither the existence =f the procedure provided by this chapter,
rizr the ract that it has 3r hoas not been invoked by a party to the
proceeding, is intended to extend the time for completisn of disesvery in
the proczeding, The nesed for Information other than the opinions and
supporting data specified by Section 1272.02 must be anticipated and

sbtained by timely resort to otner discovery procedures,

Sectizn 1272.0L

Corment. Section 1272.0L provides the only sanction for compliance
by the parties with the procedures established by this chapter. The burdens
and consequences specified by Code of Civil Procedure Ssction 203k for
failurs or refusal 1o make discovery are not made applicable to & fallure
1o comply, or o failure to comply fully, with the requirements of this
chapter, Existence of the sonctisn of Section 1272.0L does not, of course,
prevent those burdens and conseguences fTrom attaching to dereliction in

making ony other form of discovery invoked in the proceeding.

4-
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