4136 3/10/67

Memorandum 67-23
Subject: Study 36 - Condemmation Law and Procedure (Possession Prior
to Final Judgment and Related Problems)

Attached (pink pages) is a revised draft of the proposed legielation
relating to possession prior to final jJudgment and related problems.
Attached {yellow pages) is a revised draft of the proposed constitutional
amendment. These drafts incorporate staff suggestions and are designed
to meet various problems brought to ocur attention as a result of the
distribution of the tentative recommendation to variocus persons for comment.
We alsc enclose a copy of Preprint Senate Bill No. 2.

We note below and discuse the changes made in the preprinted bill.

Code of Civil Procedure Section 1247 {page 9)

Subdivieion (4} has been rewritten in the interest of clarity in
accordance with suggestions made at the October 1966 meeting. The sub-
division merely restates existing case law and certaln language contained
in Code of Civil Procedure Section 1254 (to be repealed).

Code of Civil Procedure Section 1249 (page 11)

Subdivision (b) of this section and the portions of the Comment have
been rewritten as a result of the discussion at the last meeting.
Previous drafts of this subdivision have attempted to deal with the problem
-in terms of increases or decreases in "market value" prior to the date of
‘valuation. This draft, in keeping with the suggestion of the State Bar

Committee, 1s calculated to achieve the same effect, but addresses the




problem in terms of factors to be cansidered in determining the "actual
value" of the property, under subdivision (a) of the section, on the date
of valuation.

Attached as Exhibit ITT {green), for purposes of ccrparison, are
Sections 601-604 of the Pennsylvania Eminent Domain Code. The significant
language in Section 602 requires that market value be determined "immedi-
atly before the condemnation and as unaffected thereby." That entire
section, however, merely states the general "before and after" apprecach
to determining compensation. In contraet, Code of Civil Procedure Section
1248 reguires separate determination of the value of property taken,
severance damages, and benefits. However, indicating the factors
to be considered in determining "actual value" under subdivision (a) of
Code of Civil Procedure Section 1249 achieves the same effect as Sectian
602 insofar as this problem is concerned. It should be noticed, however,
that notwithstanding Section 602, Section 604 of the Pennsylvania C de,
also states the principle of disallowing changes in market value prior to
the date of valuation "due to the genersl knowledge of the Imminence of
condemnation,”

There are obvious problems in stating precisely the factors that are
to be disallowed in determining "actual value" on the date of valuation.
The statement of the four factors in this draft msy overlap or be subject
to improvement, but each of the subparagraphs is of some significance.

Attached as Exhibit IV (rugf), 1s & succinet article from the
Santa Clara lawyer dealing with this probiem. The essential points to
the article are {1} that there is a significant, remediable problem in this
area, and {2) that existing case law is confused and does make an unfair
differentiation between cases of appreciation in value and cases of

depreciation in value.
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Code of Civil Procedure Section 1249a (pages 16-17)

This section, which prescribes the date of valuation, has been revised
to eliminate the six months compromise reflected in previous drafts. The
reaction to that proposal by the State Bar Committee, the public agencies,
and even the property owners was essentially negative. Under this draft,
existing law is retained except that the condemnor can assure itself an
early date of valuation by depcsiting probable just compensstion. Similarly,
the result of the Murata decision is reversed, unless the condemmor deposits
the amount of the award following the first triai.

Code of Civil Procedure Section 1255a (page 27)

In subdivision (c) of this section, which deals with recovery of
expenses upon abandomment of the proceeding, the language fellowing the
paragraph (2) has been rewritten. The public agencies object strongly to
the allowance of any expenses, including attorney or appraisal fees, prior
to the flling of the complaint. The Commissioners present at the " Oetcter
meeting took the view that such expenses should be recoverable if they are
"actually and reasonably incurred as a result of the proceeding to take the
property." Admittedly, the language leaves a measure of discretion to the

court.

Section 1255b (page 29)
The change in this section is s technlcal one.

Title 7.1--Chapter 1 (Sections 1268.01-1268.10)(beginning on page 33)

This chapter has been changed to permit the condemnor to deposit its
estimate of the amount of probable compensation that will be made for the
property and any demages to the part remaining. Any party can then move
the court to determine or redetermine the amount of probable just compensa-

tion. The procedure here provided ties in with the procedure provided
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in Chapter 2 for obtaining orders of possession. Under Chapter 2, the
amount deposited by the condemnor is to be tha amount of probable just
campensation fixed by the court unless a party to the proceeding wishes
to have probable just compensation fixed in a different amount. The
deposit made by the condemnor must be based on one or more sppralsal
reports. The notice of the deposit mubBt include a copy of the appraisal
report or state where the report is available for examination.

Section 1268.01 (page 35)

This section has been revised to elimlnate the reguirement that the
court fix the amount of probable just compensation before s deposit may
be made. Subdivision (b) is new. It is needed to permit the defendant
to determine whether the amount deposited by the condemnor is adequate.

Section 1268.02 (page 37)

This section has been revised to eliminate the reference to the
court fixing the amount of the lnitlal deposit. The last sentence of
the sectlon as contained in the preprinted bill has been eliminated because
of the change in procedure proposed by the staff.

Subdivisions (b) and (c) have been added. These subdivisions provide
the defendant with information from which he can determine whether the
deposit is adequate.

Section 1268.03 (page 39)

This section has been revised to reflect the fact that the initial
deposit is determined by the condemnhor. The section ie otherwise the
same In substance as the section in the preprinted bill, except for the
provision concerning a motion for a new trial which was added to the

section by the Commission at the QOctober 1966 meeting.
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Section 1268,04 (page 41)

This section is revised to reflect the fact that the initial deposit
is determined by the condemnor but has not been otherwise changed.

Section 1268.05 (page 4¥2)

The revision made in this section was suggested at the October 1966
meeting.

Section 1268,06 (page 44)

The change in the second line is 8 technical one. The revision made
in the middle of the section was suggested at the October 1966 meeting.

Section 1268.09 (page 47}

This sectioﬁ has been revised to reflect the decisions made at the
October 1966 meeting.

Chapter 2 {Section 1269.01-1269.07 )(beginning on page 49)

This chapter contains the key provisions in the recommendation. The
Commissioners will recall that the preprinted bill reflected three distinet
forms of immediate possession, as follows: |

(1) Existing practice in reservoir and right of way cases (Section
1269.01)

(2) Ex parte procedure, with a motion to modify, in all cases in
which the resolution to condemn is conclusive of any issue of “"public
necessity." ([Section 1269.02)

(3) Immediate possession in all other cases by noticed motion
procedure (Section 1269.03).

This draft has been revised as follows:




In general, the three distinct forms of irmediate possessiosn set
farth in previous drafits have been nerged into sne procedure., The special
treatment of reservoir and ripht of way cases has been elininated and
poas8session prior to judgment authorized in all condemnations by public
entities, public utilities, and cormon carriers. In effect, only so-called
"private” condemnors have been cmitted., See Section 1269.01(a). A single
noticed motion procedure is provided (Section 1259.01{b)), but as to most
classes of condemnation, the condsmmor is absolutely entitled to the order
for possession (Section 12069.03(c)). In this respect, a distincetion is made
batween the state, cities, and counties, on the one hand, and all other
condemnors on the other. Compare subdivisions (e¢) and (d) »f Section 1269.01.

In keeping with the revision of Chapter 1 {cormencing with Section
1268,01), subdivision (e) of Section 1269.01 requircs the court to dispose
of any pending motion to determine probable coipensation before making its
order for possession., In effect, this subdivision and Section 1268.03
require the property owner to raise any question of the inadequacy of the
amount deposited by the condemnor. However, these sections are calculated
to allow a property owner o be heard on the question of probable ccmpensation
before the order for possession is made.

Subdivision (f) 2f Section 1269.0l proposes alternatives to previous
drafts that have not been considered heretofore by the Commission. As
eounsel for property owners and the State Bar Committee on Condemnation have
forcefully urged, the essential objections to any extension or substantial
revision of immediste possessiosn procedures are (1) the possibility of
inadequate time to move from home or business, (2) evidentiary problems
raised by destruction or removal of improvements before trial of the issue
of compensation, and {3) the lack of any clear opportunity on the part of the

.




condennee t2 be heard before the order for possession is made. The general
revigion of this chapter presuably would svercone the third objection,
This subdivision should also elininate the first two objections by assuring
at least G0 days notice of any required move and by preventing interference
with improvements for a similor perind.

Sectiosn 1269.02 is new., It is based upon provisions from the
comprehensive statute recently enacted in Ohio. Although questions can
probably be raised about the particular form of this draft, sone such
provision appears to be the only solution to the problen of preserving
valuation evidence in irmediate poyssession cases.

Section 1269,03, relating 4o appeals, has been revised to provide a
single system of appellate review from all grants or denials of orders for
possession, In previous drafts, appeals have been authorized from noticed
ustion proecedure but not from the existing ex parte procedure. As the
draft of this chapter now requires all applications for immediate possession
to be by noticed motion, it is appropriate to authorize appeals but to
prevent the appeal from autoratically staying enforcement of any osrder for
possession,

Technical changes have been made in Section 1269.0Lk, relating to service
of the order for possession, to reflect the fact that under this revision
the property owner and his atiorney would already have recelved notice of
the motion for immediate possession.

Tn Sections 1269.05 and 1269.06 only certain technical amendments
necessary to conform to the revision of deposit and psséession procedures
have been made. These sections were generally approved by the Cammission

at the October 1966 neeting.
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The principel decisions to be nade with respect to this revision of
the chapter are, of course, {a)} the extent, if any, to which the existing
authorization for irmediate possession is to be broadened, and {b) the
procedure to be provided (1) for cases in which such possession is now
authorized ard (2) for such additional cases as may be brought within the
authorization, The Cornission heretofore has generally taken the position
that carly possession should be available in all cases except for the rather
unusual instances of so-called "private condemnation." The Cormission has
also menerally favored ex parte procedure with liberal provisions for
nodification at the behest 57 the property owmer. The state Bar Committee,
however, opposes any extension >f the area of inmediate possession and
particularly opposes ex parte procedure. Mr. Ball indicated at the Qctober
meeting that he favored the extension of immediate possession, but only if the
property owner is assured notice and a right t> be heard before the order
for possession is made. The public agencies, of course, are opposed to any
substantial changes in procedure in those cases in which immediate possession
is now available. The staff suggests, however, that this revision would
achieve a feasible balance of interests between condemnors and condemiees,
and would provide a single and relatively simple scheme for deposits and
possession., In addition, the scheme would make appropriate a substantial
simplification of Section 1k of Article I of the Constitution.

Sugrested new provision

The staff svggests that the following be added as a new subdivision of

Code of Civil Procedure Section 1248 (relating to compen#ation):




1248, The court, jury, or referee must hear such legal
testimony as may be offered by any of the narties to the following,

and thereupon cust ascerioin and assess:

* * * * *

9. Where possession of property used for farming, industrial,

or cormercial purposes is taken under Section 1269,.01, extrasrdinary

moving expenses which were incurred because possession was taken and

could have been avoided had possession not been taken under Section

1259.01.

A somewhat similar provision is contained in Assembly Bill No. 688
introduced by Assemblyman Moorhead in this session of the Legislature.
The language included in that bill is as follovs:

Extraordinary noving expenses which would otherwise be
avoided if the defendant owner .of a business on the property

sought to be condemned were to move from the property without
the existence of a condemnation proceeding concerning such

property.

Constitutional amendment

A revised draft of the constitutional amendment is set forth on the
yellow pages attached to this nemorandum. The revised draft incorporates
the staff's supgpestion that the special provisions relating to right of
way and ressrvolr cases be deletved. The revised draft also recognizes the
procedure the staff proposes Tor making deposits and cbhtaining immediate

possession.

Respectfully submitted,

Clarence B. Taylor
Special Condemnation Counsel
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FEVISED 3/13/67
F 12h3.4

PROPOSED IRGISIATION
The Commission's recommendations would be effectuated by the

enactment of the following measuress

A act Lo amend Sections 1247, 1249, 12451, 1352, 1258, 12554,
12558, and 1257 of, to add Title 7.1 ( sommeneing with Sec- |
tion 1268.01) to Part 3 of, to add Section 1249q to, ond ia
repest Sections 1243.4, 1942.5, 1243.6, 12437, and 1254 of,
the Code of Civil Procedure and to amend Sections 38090
end 38091 of, and to add Arbicle 9 (commencing with See-
ton 16425) 16 Chapier 2 of Part 2 of Division 4 of Title 2
of, the Government Code and to amend Hections 4203 and
4204 of the Sireels and Highways Code, relating to eminent
dotmain,

The people of the State of California do enact as Follows:

Section 123.l Yrepealed)

Beorion 1. Section 1243.4 of the Code of Civil Proesdure
is repealed. .

2 . g - b o -‘- O
be seught; s the manner end pubjest do the conditiens pre-

Comments Section 12i3.k is superseded by Section 126§,01.
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8rc. 2. Section 1243.5 of the Code of Civil Proced
repealed.

13435 {a) In any procceding in eminent demsin; if the
plaintiff in anthoriced by taw to toke immedinto possession of
the preperty nonght to bo condembed; the plaintiff me¥; ot any
time abter the ismanee of mummons and drior to the enbey of

© ing the emonnt 1o be deposited an scenzity for the payment of

it to teke immedinte posscssien of and +o use the Prepery
sonslit to be condomned:

b} I the eours deteryaines that the plaintif in enditled to
talte the propesty by eminent demuin snd to iole immediate
#¥ has deposited the seeavity; the eoust shall by svder author-
igo the plointff to toke mmedinte pooseanton of and 1o use the
preperty sought to be eondemaned: The order authoricing ixe-
mediate posseasion shall: '

£+ Btate the date afier which the plainiiff is sutherized o
iake pessession of the pueperdty Which date; unless the plain-
- vegoests & later date; shall be the corlient date on wWhich
the plabatil wandd be entitled to inke pospeion of the
+thig section on the day the ordes iy made:

{oF A6 least 30 duye prior to the Hime poscession 1o talen;
the plaintiHf shall sexve a copy of the order on the yeeond
ewner 6F ownere of the propesty and en the cocupants; ¥ any
Sexvies of the erder shall be made by personsl scrvice ualesy
the persor er whom servics 15 be be made hes previenlsy ap-
peared in the proceeding or hes previcushy been served with
& eopy of the sommmons and cemplaint in the manner pre-
sexibed by law; in which oase service of the erdep ey be
mede by mail apen sweh persen snd Mis sttornoy of veecord;
i ap: I o persen apesn whom & copy of the order suthorising
immedinte poasession it rerred 6 be personaliy served unden
this scetion nesides ont of the State; or has departed from the
State o» cannod affer due diligence be found within the State;
the plaintif may in Hew of such personal service sead & eopy¥
of the order by resistered ov eerbified mail addressed to such
persor ab Bis last lmewn address: 3 o copy of the order i
sekd by rogistered on cextified mail in lieu of personal service;
the pleintif shell file an offidavit in the precceding setiing
ferth the facts showing the reasen personal serviee eould net
davit; authorize the plaintif to take possession of the property
without ferving a ¢opy of the order of immediste possession
npoh # record ownber not ovenpying the properiy: A pingle
© pervice 4pok op mailiag to these at the seme address shadl be
suffeient. The eours may; for good enuse shown by affidevit
gherten the thme specified in this subdivision to & peviod of
nob loss thawr three 4y

$i$§§m§§§$§¢m«r



§ 1243.5

e lepel titdo to the fee sppears by deeds or ather instruments
the propesty is located and the perton or perscns; i any; i
possenaten 6f the preperty under & weitben and dudy recorded
leese o2 aprecment of purebase:

£d3F &4 auy time after the eowrd has made an erder auther-
mgmmeémtepm&n;%heeemﬂmf-up&&mmei

hmm%mméﬁee&aﬂé&&m&n@
mmmmmmm&m&em#

Fodgment;
lens than thot alrepdy withdrawsn purspent to Beedon 12487
wmmmmmmmwmm
and the ameonnt of such deposit withdrows by the defendant
ey net be given i ewidenee or veferred o in the teial of the
ue of eompensation:
£} The plointif¥ shell not be held to have sbandoned or
mveé%heﬂght%&aﬁpea&&mthaiﬂégmm%—Mgpeﬁ-
sespion of the property parseant to this seetion:



1243.5

Comment. Section 1243.5 is superseded by Chapter 1 (commencing with
Section 1268.01) and Chapter 2 (commencing with Section 1269.01) of Title
7.1 of Part 3 of the Code of Civil Procedure. The provisions felating to
the deposit are superseded by provisions contgined in Chapter 1; the
provisions relating to an order for possession vrior to judgment are
superseded by provisions contained in Chapter 2.

Tﬁe disposition of the various provisians of Section 12h3;5 is indicated
below:

Section 1243.5 Recormended Legislation

(Code of Civil Procedure)

Subdivision (a)-=-----cc-mrrmmmaaea 1268.01, 1269.01
Subdivision (b} ------------------------- 1269.01
SUDALVASLOD (Q)=nrn < mmmmmcnem e 1269.0k4
Subdivision {d)----==wmems=mmemcoman- 1268.03
Subdivision (e) --------------------- ---1268.09
Subdivision (f)=--wrmmmemmcm—aeo- 1269,07



§ 120h3.6

Ssction 12L3.6 (repealed)

"BEc. 3. Seetion 12438 of the Code of Civil Proeedure is re-
pealed.

3248:6. Wher mopey is requived {0 be deposited as provided
by Section 1342.6; the eoust shell arder the mener o be doo
pogited in the Btate Preavary: anlers the pleinii sequesty the
seurt to order depenit in the connty treasurss i which ease the
eourt sholl order depesit in the connty twasney- H moner is

i the State Treasury pursuent to tiis seetion i shakt
be -hﬂl-e'l- nvested; deposited; apd disbursed W the mnnner
Mm&%%%m%&%we&&%
ment derived frem ia investment shall be apportioned and
disrarsed in the mennes speeiied in that peetion:

Comment., Section 1243.6 is superseded by Section 1266410




1243,
mm. Section 1243.7 of the Code of Civil Procedure is
% £o} b uny tirme after money has heen deponited .
a6 provided in Hection 10435, the purty #wmwa wt%mw o

i entitled to withdrsw under the provisions of this seetion; 6

b I the iotal amount seupht te be withdraws pwior to -
applicant; before any of mich exeens s withdraws; shail fle an
andertaling execnted by two or mwore sufficient suretics ap-
proved by the eourt to the offeet that thoy are bound fe the
plaintiff in double the amount of such exeess for the rebars of
exneunt o which the appheant s eptitled as finslly dotermined
in the eminent domein procecding, tegethor with lepgl intevest
- HE there is mere then one applicant and the tetel wmeasnd
may oy fle sr andertakinge executed By twe or more suf-
fieient puretics approved by the eourt to the effeet that they
are bound to the plainti by denble the amennt of sach exeese
thas ezeeods the wmennt to which the applicants ave extitled

E the andestaking requived by this subdivision iy escented
by an admitted savely nsurer; the vedesialing in suffctent in
amennt i the marety s bound only 4o the extent that ihe
amernt gought to be withdraws exceeds the amount exiginally

The plaintiff ey eonsent o an windertiiing thet is Joos than

H the undevtaking is exeented by an admitted surety insarers;
preminm paid for the underialsing, but nob to execed 2 percent
of the faee value of the undestading; 84 & part of the recover-
gquess vithdeawit of o stuted amount: The applicant shall serve
& eop¥ of the appheation on the plaintiff and no withdvawal
shell be smade wntil af least 20 duys after vach serviee of the
apphication: or antil the tme for ol objections hes expired;

£4) Within the 20-day period; the pleintiff may ohjeet to



sueh withdraved by filing an ebjection therete in court on the

seotnds thad other persons ave Imown er bebieved to have dnder-
pergorally sorve on suel: other perseny o noties 10 wieh persess
sbjest to waeh withdrawal; and thet fatlare to appeer wit
okt in the wakver of an® right o such metnt withdraws o2
%ﬁ*mwﬁ %% #..m plointidt m¢¥¢¢m$wﬁ¢mmwm

WFLERRY mmmgun&iw edducsses of other wwummwm known o
&rmmromwmw?mm%gimm}%i%g@m

that it 39 unable to perspnntly serve perronn fmowsn or boelieved
mopey sholl wot be withdrawn autil the applicant causes sach
persenal servies 6 bo made:

5 H the persens so served appenr and ebjeet to the with-
depwal: op i the plaintif so reghents; the court shall thevenpon
hold & hearing after notiee thereof to all parties and shall de-
¥ the eonrd determizes it o pupky is entitled o withdraw
any portion of & deponit whiel rirether person laims; the esuet
approved by the evart to the effvet thut they are bound to the
adverse clatment in Fech envant as is fined b¥ the eonrt; bab
et for the payment 4o the popper entitled thersto of any
perEy i eptitled s fnelly deterwnined in the emtinent domain
the platatif for esmpensntion fov the value of the properiy
kel ev severanee dummnmes therete; or otherwise; o the extent
of the amonnt withdeawn by all partiess provided; the plain-
iBg an lrterest of reesrd whe are mob 98 perved:

{2 I withdeawn; the reecipt of any such money shull esn-
piitute o waiver by eperation of law of gll deferses in faver
grenher componsation: Jor aRIount 40 pieié o any pevby rhadl

£t Any emonnt wihdrowe by ony paeby By excess of the
therein together with lepal intevest thercon from the dode of
in withdsuwal, and the court iu which the eminent demein



§ 1243.7
Comment. Section 1243.7 is superseded by Chapter 1t {(commencing with

Section 1268.01) of Title 7.1 of Part 3 of the Code of Civil Procedure.

The disposition of the various provisions of S=ction 1243.7 is indicated

below,

Section 1243.7 Recommended Legislation

-

(Code »f Civil Procedure)

Subdivision (a} -~ wvmmee e ol 1268.0k, 1268.05
Subdivision (b) =-mw-ommcocmemceaea 1268.06
Subdivision (¢) ==-=rmmmmsc e - 1268.0k, 1268.05
Subdivision (d) =--mwemmemvaoome oo 1268.05
Subdivision {e) =---ucmcmm o aao 1268.05
Subdivision (f) ~-weemmmmm oo 1268.05
Suhdivision {g) «------ - .—————————— 1268.07
Bubdivision (h) ~-eeeamma el 1268.08
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g 1247

Section 1247 (amended)

Spe. 5. Bection 1247 of the Code of Civil Procedure is
amended to read :
1247, The court shall have power:
i

{1) To regulate and determine the plgee and manner of
making eonnections and erossings, or of enjoying the common

use mentioned in subdivision (6 ) of Section 1240+ -
2.

(2) o hear and determine all adverse or conflicting claims to

the property sought to be condemned, and to the dameges
therefore o

&

(3) To determine the respective rights of different parties
 seeking condemnation of the same property?. -

{L) To detersicc v oo cight S wooscasion of the

property, as between wne plaini: "7 -.5 the defendants,

in aecordance with Title 7.1 (co:s-+ng with Section

1268.01), to enforce its orders Jor nossession by

anoropriate process, and o Sstay any actions or uro=-

ceedings apeinst the plaintiff arising from possession

of the property.




§ 1247
Corment. Subdivision (&)} is added to Section 1247 to esdify judieial
decisions which hold that the court in which the eminent domain proceeding
is pending has the power to contral possession of the property to be taken

and to enforce its srders made in this comnection. See Marblehead Land

Co. V. L35 Angeles County, 276 Fed. 305 (8.D. Cal. 1921); licntaciery v.

Tutt, 11 Cal, 190 (1858); Sulliven v. Superior Covrt, 185 Cal., 133, 195

Pac. 161 (1921); Rafftery v. Kirkpatrick, 29 Cal. App.2d 503, 85 P.2d 147

(1938) (placing the plaintiff in possession}; Neale v, Superior Court, 77

cal. 28, 18 Pac. 790 (1888); In re Bryan, 65 Cal, 375, 4 Pac. 304 (1884)
(preventing the plaintiff from taking possession or restoring the defendant

to possession}. The phrase vwhich erpowers the court to> stay aections or pro-
ceedings against the plaintiff is derived from 2 sentence forperly found in Code
of Civil Procedure Sectisn 1254; In addition 5> the writs of possession

or writs of assistance vwhich the court may issue and enforee in exercise

of its general Jurisdiction {ses the decisions cited EEEEE)’ orders for
possession contemplated by the subdivision include those made under

Chapter 2 (commencing with Section 1269.01) of Title 7.1, Chapter 3

(cormencing with Section 1270,01) of Title 7.1, and Ssction 1253 of

Title T.



g 1209

Seetion 1219 {amendsd)

Spo. 6. Section 1249 of the Code of Civil Procedure is
amended to read: _ L

1249, (a) Ezcepl as provided in subdivision (b), for the
purpose of assessing compensation and damsges, the wight
thereto shall be desmed to have soerned at the dete of the
inmapnee of powmmons end #s aetual value of fhe property
on the date of valuation determined nunder Section 1249a wt
that date shall be the measure of compensation for e
property 6 be actually taken; and the basis of damages to
property not setuadly taken but injuriously ai_?fected; n ad

//" ; where guch damages are allowed as provided in under
A L ;r--~§S}é§§—{on 124@-; provided that in any eese @ which the issue
\ Typee u i5 nob within one vear after the date of the commmenee-

T~ smont of the setion; autews the delay i9 eonsed by the defond-

githsagaent the date of the ng
apon the property {e servies
gwmmony shall be ineluded im the assessment of esmpbensi-
tion or dusanpen:

(b} In ascertaining tne actusl value of the property

on the date of valuation, the property shall be valued at

the market value it would have had on that date had its marke£

value not been affected by (1) the oublic use to which the

property is to be devoted, {2} the oublic imorovement or

project for which it is being taken, {3} the eminent domain

orocesding itself, and (L) any actions on the part of the

condemnor preliminary  io the eminen?y domain proceedinge

-11 -



§ 1249

Comment., Section 1249 states the measure of compensation for
proceedings in eminent domain, The provisions relating to dates of
valuation formerly contained in this section are superseded by Section
1249a. The provision on improvements subsequent to the service of summons
is superseded by subdivision (b) of Section 1249,1.

Decisions construing Code of Civil Procedure Section 1249 held that
its provisions governing the date of valuation and the making of subsequent
improvements do not apply in proceedings for the taking by politieal
gsubdivisions of the property of a public utility under the provisions of
the Public Utilities Code and Section 23a of Article XIT of the California

Constitution., Citizen's Util. Co. v. Superior Court, 59 Cal.2d 805, 31

Cal. Rptr. 316, 382 P.2d 356 (1963); Marin Municipal Water Dist. v, Marin

water & Power Co., 178 Cal. 308, 173 Pac. 49 {1918,. This construction

is continued under this section and Sections 1249a and 12u49.1(b}.

Subdivision (a). In restating the "actual value" measure of compensation,

this subdivision retains the language employed since adoption of the Code
of Civil Procedure in 1872. The phrase "date of valuation" has been
substituted for language concerning accrusl of the right te compensation
and damages in the interest of clarity. No change is made in existing rules
as to persong entitled to participate in the award of compensation or

damages (see People v. City of Los Angeles, 179 Cal. App.2d 558, 4 Cal. Rptr.

531 (1960); People v. Klopstock, 2L Cal.2d 897, 151 P.2d 641 (194s)), Further,

no change is made in the effect of a lis pendens (see Lansburgh v. Market

St. Ry., 98 Cal. App.2d 426, 220 P.2d 423 (1950) or in the rule that, as
ageinst intervening rights of persons having actual or constructive notice
of the proceeding, the title of the plaintiff relates back to the commencement

-12-
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of the proceeding (see East Bay Mun. Utility Dist. v. Kieffer, 99 Csal,

App. 240, 278 Pac. 476 (1929)).

Subdivision (b). This subdivision is new. The problems to which it

relates have not heretofore been dealt with in California statutory law,
but have been considered in judicial decisions. Subdivision (b) requires

that the "actual value" of the property on the date of valuation be deter-
mined a8 the market value 1t would have had had there been no enhancement or

diminution in market value dus to 'any of the four mentioned factors.

In San Diego Land and Town Company v. Neale, 78 Cal. 63, 20 Pac. 372

(1888), and subsequent decisions, the courts have held that any increase
in the market value of the property to be taken that results directly
from the proposed public improvement is to be deducted in arriving at

"actual value." See U,8, v. Miller, 317 U.S, 369 (1943); City of San

Diego v. Boggeln,16k Cal. App.2d 1, 330 P.2d 7h (1958); County of Los

Angeles v, Hoe, 138 Cal. app.2d 74, 291 P.2d 98 (1955). This subdivision

iz intended to codify the results of these and similar decisions.
Notwithstanding the rule as to enhancement in value, the California

decisions are uncertaln respecting any decrease in value due to such factors

as general knowledge of the pendency of the public projeect. BSeveral decisions

seem to indicate that the rules respecting enhancement and diminution are

not parallel, and that value is to be determined as of the date of valuation

notwithstanding that such value reflects a decrease due to general knowledge

of the nendency >f the public Droject. 8See City of Oulilland v, Partridge,

214 Cal. App.2d4 196, 29 Cal, Rpir. 388 (1963); People v. Lucas, 155 Cal.

hpp.2d 1, 317 P.2d 10h (1957)3 and Atchison, Topeka and Santa Fe Reilrnod Co.

v, Southern Padific, 13°Cal, ipp.2d 505, 57 P.2d 575 (1936). Sceningly
-13-
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to the contrary are Redevelopment Agency of the City of Santa Monica v.

Zwerpan,2k0 A,C.A. 70 (1966)}; People v. Lillard, 219 Cal. App.2d 368,

33 Cal. Rptr. 189 {1963); Buena Park School Dist. v. Metrim Corp,, 176 Cal.

App.2d 255, 1 Cal. Rptr. 250 {1959); and County of Los Angeles v. Hoe, 138

Cal. App.2d 74, 291 P.2d 98 (1955). Subdivision (b) is intended to make the
rules respecting appreciation and depreciation parallel.

Under subdivision (a) of this section, the "actual value" of the
property on the date of valuation is the "measure of compensation” for
property actually taken and the "basis of damages" to property not taken
but injuriously affectad. "Actual value" generally is synonymous with

"market value." Sacramento Southern R, Co. v. Heilbron, 156 Cal. 408,

104 Pac, 979 (1909); Los Angeles v. Pomeroy, 12k Cal, 597, 57 Pac. 585 {1899).

Subdivision (b), however, reguires that the effect, if any, of the mentiocned
factors upon "market value® be taken into account in ascertaining "actual
value" on the date of valantion., Thug, with respect to property teken,
disallowance of the effect, if any, of the factors has a direct bearing
upon the compensation to be awarded. In cases of partial takings, however,
the actual value of the property is merely the "basis of damages" to
property not taken but injuriously affected. Thus, the effect, if any,

of the factors iz to be disallowed in determining value in the so-called
"hefore condition" of the property for the purpose of assessing severance
damages and speclal benefits under Code of Civil Procedure Section 1248,

The nature of the public improvement is taken intc account, of course, in
determining the value of the property injuriously affected in the “aftef
condition" for purposes of assessing severance dsmages and special benefits,

See People v. Rlcciardi, 23 Cnl.2d 390, 14k P,2d 799 {1943).

=1



§ 1249
The purpose of the first exclusion is to codify the general proposition
that the use which the condemnor is to make of the property camnot be

considered to have increased or decreased its value, See (ity of Pasadena

v, Union Trust Co., 138 Cal, App. 21, 31 P.2d 463 (1934). If, however,

the condemnor's proposed use 1s one of the highest and best uses of the
property, the adaptability of the property for that purpose may be shown by

the property owner. See San Diego Lend and Townt Co. v, Neale, supra.

With respect to the effect of the proposed public improvement itself
on the market value of properiy being taken forx that improvement, compare

City of Qakland v. Partridge, supra, and People v, Lillard, supra,

Subdivision {b) adopts the view expressed in People v. Lillard. See

Anderson, Consequence of Anticipated Ewinent Domain Proceedings-Is Loss

of Value a Factor?, 5 SANTA CLARA LAWYER 35 (1964).

As to the effect upon "actusl value" of the imminence of the eminent
domain proceeding and any action on the part of the condemnor preliminary

to the proceeding, see Buena Park School Dist. v. Metrim Corp,, supra,

Subdivision (b} codifies the principle of the Metrim and similar decisions,
See generally Y4 WICHOLS, EMINENT DOMAIN § 12 at 3151 (3d ed, 1963); 1
ORGEL, VALUATION UNDER THE LAW OF EMINENT DOMAIN § 105 (24 ed. 1953);

Annotation, Depreciation in Value, From the Project for Which Land is

Condemned, as & Factor in Fixing Compensation, 5 A.L.R,3d 901 (1966},

For analogous provisions in other jurisdictions; see Section 604,
Pennsylvanisa Eminent Domain Code {Act of June 22, 196h4, P;L, 8k); Ma.

Stat, 1962, Ch, 52, § 6. Tor proposed federal legislation to the same
effect, see Sections 102 (a)(b)}(1}(A) and 112 {c){2) of the "Fair Compensa-
tion Aet of 1965" as that act would have been adopted by Senate Bill 1201,

89th Cong. {lst Sess.).
-15-
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SEC. 7. Section 12k9a is added to the Code of Civil
Procedure immediately following Section 124G, to read:

1249a, (a) The date of valuation shall be determined as
provided in this section,

(b) Unless an earlier date of valuation is applicable under
subdivision (c), (d), {e), or {f), if the plaintiff makes a deposit
in aceordance with Chapter 1 (commencing with Section 1268.01) of
Tit’2 7.1, the date of valuation is the dale on which the deposit
13 made.

(c) If the issue of compensation is brought to trial within
one year from the filing of the complaint, the date of valuation
is the date of the filing of the complaint.

(a) If the issue of compensation is not brought to trial
within one year after the filing of the complaint and the delay
is not caused by the defendant, the date of valuation is the date
of trial,

(e} 1If the issue of compensation is not brought to trial
within one year after the filing of the complaint and the delay
is caused by the defendant, the date of waluation is the date of
the filing of the complaint.

(£) In any case in which there is a new trial, the date of
valuation is the date of such new trial, except that the date of
valuation in the new trial shall be the same date as in the previous
trial if (within 30 days after the entry of judgment or, if a motion
for new trial or to vacate or set aslde the judsgment has been made,
within 10 days after disposition of such motion) the plaintiff has

deposited: -16-
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(1) The probable just compensation in accordance with
Chapter 1 {commencing with Section 1268.01) of Title 7.1; or
{2) ‘The amount of the judgment in accordance with Chapter

3 {cormencing with Seection 1270,01)} of Title 7.1.

Corment, Sectisn 12h9e sialtes exhaustively the nethods for determining
the date of valuation in eminent domain proccedings. The section supersedes
those portions of Code of Civil Procedure Section 1249 that formerly
specified dates of valuation. Under the Evidence Coade,
value may be evidenced by transactions made within a reasonable time before

or after the date of valuation, See Evidence Code Sections 815-818,

Subdivision (b). This subdivision permits the plaintiff, by depositing

probable just compensation pursuant to Chapter 1 (commencing with Section
1268.01) or the amount of the judgment pursuant to Chapter 3 (commencing

with Section 1270.01) of Title 7.1 of the Code of Civil Procedare, to fix

the date of valuation as of a date no later than the date of the deposit.

Tae rule undsr farwer Scetisn 31249 was 2 the contrary; neither the depositing
of mrobable Just compensation nor the tokins of w»assessiosn had any bearing

on wine dote of valuation, See City of Los fAnreles ve Towar, 90 Cal. Mpp.2d

£39, 2ok pP.2d 395 (19hg). The date of valuatisa uay bz earlier than the

date »f the depoasit, and subsequent events nay cause such on carlier date of
valpation to shift to ths Jdate of depasit. But o date af valuation establisned
by a deposit carnat be shifted to o later date by any of the circumstances

nensioned in the {ollowing subdivisions.
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Subdivisions (c).{e). Scbdivisions (c), (4), and (e) establish the date

o7 valubtion For cases in which such date 1s mot estazblished by a deposit of
probahle just cerpensation in accordance witk scbdivision (b).

The date of the filiny of the carplaint, rather than the date of the
issuance of swmons, is used in determining the date of wvaluation, Code of
Civil Procedure Section 12l:3 requires that all proceedings in eminent
domain “be commenced by filing a complaint and issuing a surmons. "
Ordinarily the dates are the sane, but this is not always the case. See

Harrington v. Superior Court, 194 Cal. 185, 228 Pac. 15 {1924). As the

issuance of swmons is no longer essential to esstablish the court's

jurisdiction over the property (see Harrington v. Superior Court, supra,

and Dresser v. Superior Court, 231 Cal. App.2d 68, 41 Cal. Rptr. 473 (1964)),

the date of the filing of the complaint is a nore appropriate date.

Subdivisions (d) and {e) continue in effect a proviso formerly contained
in Section 1249. Subdivision {e) retains the date specified in subdivision
(c) as the date of valuation in any case in which the delay in reaching

trial is caused by the defendant.

-18-
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Subdivigion (f). Under the language of former Section 1249, questions

arose whether the original date >f valuatiin or the date 3f the new trial
should be employed in n=w trials in eninent domain proceedings. The

Supreme Court of California ultimately held that the date of the first

trial, rather than the date of the new trial, should be used., Sese Pedple

v. Murata, 55 Cal.2d 1, 357 P.2d 833 (1960). This subdivision reverses

the result obtained by thel decision unless the date »f valuation has been
established by the depssit of estirmated compensation or the plaintiff
deposits the amount 2f the judgment in accordance with Code of Civil
Procedure Section 1270,01, The subdivision applies whether the new trial

is granted by the trial court or by an appellate court, However, if a
mistrial is declared, further proceedings are not considered a "new trial,"
and the date of valuation is determined under subdivisions (p) through (€},
rather than under this subdivision. Under subdivision (f), the date of
valuation is the date of valuation used in the previous trial if the amount
of the judgment is deposited wichin 30 days after entry of judgment or, if

a notion for a new trial or to vacaie or set aside tlie judguent las. been.
made, within ten days after disposition of such motion., If the amount of the
Judgment is deposited thereafter, the date of valuation is the date of deposit

under subdivision (b).
-19-



Secticon 1249,1 (amended)

See, 8. Scotion 12451 of the Code of Civil Procedure is
amended to vead: )

1249.1. ¢a) All improvements pertaining fo the realty that
are on the property at the time of ithe service of summons
and which affect its value shall be econsidered in the assessment
of compensation, damages and speeisl benefits unless they are
removed or destroyed before the earliest of the fullowing times:

Lh

((1; The time the title to the property is taken by the plain.
tiff.

£2) The tine the possession of the property is taken by the
plaintiff. :

{2} The time the defendant moves from the property in eom-
pliance with an order of possession.

{bi Xo tmprovesmends put upon the property subsequent lo
the daie of the service of suinmons sholl be included in the
aszessment of compensation or dontges.

Comment, Subdivision (%) of Section 1249,.1 rostates and supersedes

a provision of 3ection 124%.



Section 1262 [amended)

Bre. 4, Beetion 1252 of the Code of Civil Procedure is
amended to read:

1252, Payment may ke made to the defendauts entitled
thereto, or the money may be deposited 3 Gourd for the de-
mm&Mm&ﬂ%mm«mﬂs pra-
wvided v Chepler 3 {commenetng with Sechion 1270.01) of Title
78 and wathedrinen by these entiticd thereto in gecordance with
that chapter . If the money be not so paid or deposited, the
defendunts may have execution as in civil cases; and if the
money eannol be made on execution, the conrt, upon a show-
ing to that effeet, mnst set aside and anoul the entirs pro-
eepdings, and restore possession of the property to the defend-
ant, if possession has been taken by the plaiotift,
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Corment. BSection 1252 1is azmended in order to eliminate any distinetion
hetween the kinds of deposits that may be made after entry of Jjudgment.
vatements have appeared in cases indicating that the defendant's withdrawal
of a deposit made under Szction 1252 waives the defendant's right of appeal
while withdrawal of a deposit made under Bection 12354 does not. See

People v. Neider, S5 Cal.2d 832, 13 Cal. Rptr. 196, 361 P.2d 916 {1961);

People v, Dittmer, 193 Cal. App.2d 681, 14 Cal, Rptr. 560 (1961). People v.

Gutierrez, 207 Cal. App.2d 759, 24 Cal, Rptr., 781 (1962}, has cast doubt on
the validity of such statements by holding that a defendant may withdraw

a deposit made under Section 1252 without waiving his right +o a new trial
on the issue of compensation by filing the receipt and waiver of claims and
defenses, except the claim for grcater compensation, provided in Seetion 1254
{recodified in Ssection 1270.05).

This amendment of Section 1252 and eractrent of Sections 1270.01-1270.07
rakes it  clear that withdrawal of any deposit does not result in a waiver
of appeal or a righv to new trial on the issue of compensation if that issue
is preserved in accordance with Section 1270.05,

=22~



Section 1253 (amended)

Bre. 10, Section 1233 of the Code of Civil Procedure is
amended to read:

1253. When pavinents have beon made and the bond given,
if the plaintiff elects to give one, as required by Sections 1251
and 1252, the conrt shall make a finul order of condemuation,
which shall describe the property condemned, the estate or
interest acquired therein, the purposes of snch condemna-
tion, snd if possession is taken pursuant to Seetion 12435 a»
3264 Chapler 2 (conmmencing with Seetion 126901} or Chap-
ter 3 (eommencing with Section 1370.01) of Tille 7.1 prior
to the makingy and entry of the final erder of condemnnation,
the date of such pussession. For the purposes of this section,
the date of possession shall be the date wpon or after which
the plaintiff is authovized by order of the court to take pos-
gession of the property. A certified copy of the order shull
thereupon be recorded in the ofliee of the recorder of the
county in which the property is located. The title to the prop-
erty deseribed in the finsl order of condemnation vests i the
plaintiff for the purposcs deseribed therein wpon the date that
a certified copy of the final order of condemnation is recorded
in the offica of the recorder of the county.

Comment. Section 1253 is amended 1o chanze tae refercices to

the avpropriate statutory nrovisions.



§ 125k
Section 1254 (repealed)

Srce. 110 Section 1234 of the Code of Civil Pyoendure s
repealed. )
Wugmw-smmewmmmm@
%ﬁ%hefsm&%&wbaﬁw&e&hyﬂmeeﬁﬂ%&m&ww
Procecding: apply ex parte ok an order anthomising it to take
%Hiﬂﬂ%ﬂj&&@%ﬁ?ﬁ{thﬁmﬂ#&rwtﬁﬁlm&?%fﬂﬂﬁb
4_'71-&"&& efbrtled 1o aeqnive the peopertys by amitent domsin and
ﬁm%%whe&é&m%aﬁwfﬂ&%&m&q&imdﬁﬁ

clend:

Preccedineg: oRder 48 Hkreiie oF & deerease 11 the amewd that
Pt b e Sectings ‘ .

st reenive the full amonnt of the jrdament af enw Hme theve.
euatrd; ey & pidie thereoR vpen appliection by srel delendanty’
i be delivered 40 hite vpon lus Sling & eatisfaction of the
Fudgsnent; or apor kis dlee o vecsipt therefor, and an aban-
evend Hhit o Bew il s praated: A prosrent 1o & derendant; as
whe pactr entited bheralor amnd the rbttt 1 el the citinent
0 Jeep the sodd foared Lol and withent disdantiome bud sseh
wmenes shell be o Feraain: a8 30 a4 aesidends defaleations: o
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of e compensndion o divnagen s Hpnly setidedt by amdicial
parbh thereal as shall he dotermined ampat: B the defandndk: wd
ikl he in authoeised v vosepred b rrle of eoad to doke He
 for mre roason; the meoner skall ot ans dane be Josly oF
ethemvine sheteaeted or withdevwn, theonsh no fanlt of the
defendant, the et skl Foosaire i—heiﬂmmé Hr el
ke—p%hemgami%&h %Hﬂe%ﬂm—dthe&ﬁfcmhe&wﬁﬁ&ih
el ta At ondy and m%m&w&rmﬂeﬁa—éﬂew%}w
doferdunt by srder of court, as above previdod: Ehe court il
erder the meney to be depesitod v e State Preasury; andoss
he phinddl requeyts the eonrt to order depestt by the eousdy
WMMM%MHMHH}W%&E%
" eounty treasurs: H the court orders depesit in the State
Mﬁfﬁﬁh&ﬁ%ﬂw%éﬁ}eﬁ%&wmmw
alt puch moneys; duly receipt for; and to safely keep the same
in the Cendemnation Deposits Pand, wiich fund is heschy
&%&mﬁe%ﬁt&%ﬁﬁfﬂﬁd&f%d&ﬁh&ﬁhﬂ&bﬁ
M&%%Mﬂmﬂeﬁa&b&%%m&e@e&

on depesited i banks a3 provided in Chapter 4 Leommeneing
with Section 165600 of Pavt 2 of Divivion 4 of Title &
erament Code: $he Pooled Mewnoy Iovesbpent Beard shall
Wﬁ%m&%&&aﬂe&%ﬁémﬂwmﬂm
aeeouity and the tppe of mvestment or depostt aand shall ge
arrange the Mavesimrent or depopit vrogease that fands will be
available for the bpsaedinte payment of any counrt ownder er
- deevee: Tmmedistely efter sueh designation the Treosarer sholl
Hvest o male depesits in bunk oecounty i decordinee Wibh
e destgpaiions

{5 Rer the purpeses of tds rection; & written dewrmination
migned by o majorsy of the membery of the Pooled Meney dn-
vestment Dourd shall be deemed to be he determination ef
e bourd: Members mey anthorise deputies $o neh for them
mmwﬁmmmmm'

£y Interest earned and other inercment derived frow in-
vestmende or deposits isade pursuant to Bas geebtlen; after
depesit of monoy in the State Treasney; phell be deposited in
she Condemnation Depesits Kund Adter fivse dedueting there
Mm&m&%&e%ﬁﬂ?mm&mﬁw‘émﬂhﬁg
delwery&fbea&s&vet—h&%se&&mﬁeqmiderﬂﬁsmthe
Siate Contpollen shall sppertien a9 of June Sth and Desember
Blut of epxh wear the wamdader of sieh interost corned oF
inerement depived and depesited in the fund dweing the aix
ealondar smonihs ending with aneh dates: There gholl be appor-
M%&M%mﬁﬁmﬁmad@emmmm&
durina the sbereobth period for wiich an apportionment
m%mmwﬁmw&emm
mmwmmwhmmmm
,%he%%m%mtﬁhemwxh&&msﬂ#&?meﬁw’&ﬁwsﬂe&
by & pliintif i sech moasuer and 8t suel times es the cowrh
w&w%m%%%mm

H&hﬂmm&&w%h&a%&e&%m
Ww&eﬁme@ﬂwdﬁﬁéﬁﬁhﬁﬁgﬂﬁdh&mmaﬁ&ﬂm
teind e obtoin srester compersabion then was sidowed him
uﬁeﬁﬂ&eﬁfﬂam&-mw&w&hmm&lwb&hﬁe&
Hpiash e :
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Comment, The disposition of the provisions of Section 1254 is

indicated below.

Secticn 1254 Recommended Legislation
Subdivision {a) ---=---meommmemmeeeaa ¢.C,P. § 1270.01
Subdivigion (b) -----mmmmmmme e C.C.P. § 1270.02
Subdivision (e} wrcmmom el C.C.P. § 1270.03
Subdivision (d) -----emmmmmmmmm e ¢.C.P. § 1270.04
Subdivision (&) ~verroemm e mieeeee C.C.P. § 1270.07
Subdivigion {f) -----emcmemmmmm s C.C.P, § 1270.05
Subdivision {g) ~=-r--==meeu- S Cc.C.P. § 1270.06
Subdivigion (h) -~ =——memmem e e £,C.P, § 1270.08, Govt.

Code §§ 16LB5-15427

Subdivisions (i) and (j) ~---w-cmmmoncnen Govt, Code §§ 16425~
16427
Subdivigion (k) ~wem-vemmemme e C.C.P. § 1257(1) :
-26-
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Section 1255a (amended}

Sec. 12, Seetitn 12552 of the Code of Civil Procedure is
amended to read:

1255a. (a} The plainliff may abandon the proeceding at
any time after the filine of the eamplamt und before the ex.
piration of 30 days after final judgroent, by serving on de-
fendants and filing in court & written notice of such abandon-
ment s sad. Failure to comply with Section 1251 of this
code shall constitnte an implied sbandonment of the pro.
ceeding,

{b} The conrt may, upon motion made within 30 days after
such abandomment, set aside the abandonment if it deter-
mines that the position: of the moeving party has been snbstan-
tially changed to his detriment in justifisble relianee upon
the proceeding and such party canoot be restored to sub-
stantially the same position as if the proceeding had not been
commenced.

(e} Upon the denial of a motion to set aside such abandon-
ment or, if no such motion s filed, upon the expiration of the
time for filing such a motion, o motion of auy party, &
Judgment shalh be entered dismissing the proeeeding and
awardimg  the defendantr their eosts and  dishborsements s
wedtick . Kocoverable costs and disbursements shall include (1)
all neeessary expenses inewrred i preparing for trial and
during trial, and (2) reasonable attorney end epproissd fees
aeiually and reasonakbly incurred as g resiclt of the proceeding

o take the property, whether sueh fres were incwrved for
services rendercd hefore or after the proceeding wos eom-
menced . These sosts and disbursements, including expescs
and etternew foes, may be claimed in and by a cost bili, to be
prepared, served, filed, and taxed as in eivil actions .+ Ppre-
wided; however i—]ﬁH: Lpun judgment of dismissal on nmtmn
of the plaintiff, the defendanty, wind cach of them; mex fle
a cost bill shall be filerd within 20 days after notlee of entry
of such judgment 4 thet said eosts amd diabursements whall
m&m&&em&wm#mw%&%mm
getion 18 dupriused W devg o npre pider 1o the Hme pet Sow
the preteiol eonferenes i3 the aetion oy H #o prelrial con-
ferenee iy Bed; the Hme set for the tiul of the aetien .

{d} 1f, after the plabitif takes possession of or the de-
fendant moves from the property sought to be condemned in
complianee with an order of possession, the plaintiff sban-
dons the procecding as tv such property or a povtion thereof
or it is determined that the plaintift does not have authority
to take sueh property or a portion theveof by ewninent do-
maiy, the court shall order the plaintiff to deliver possession
of such property or saecl portion thereof to the parties
entitfed to the possession thereof and shall make sueh provi-
sion as shall be just for the puvment of damages arising ont
out of the plaintiff™s faking and use of the property and
damages, for any lnss or impairment ef wvalue suffered by
the land and improvements after the time the plaintif took
possesstonn of or the defsndant moved from the property
scught to be condemned in compliance with an order of posses-
slon, whichever 13 the earlior,




§ 125%5a

Corrent. The purpose and effect of subdivision (e) of Seetion 12550 is to
reccripense the defendant for nll expenses necessarily incurred vwhehever the plain-

tiff fails to carry an eninent domain proceeding through to conclusion. Pacifie

Tel. & Tel. Co. v. Monolith Portland Cement Co., 234 Cal. App.2d 352, Lk

Cal. Rptr. 410 {1965); Oak Grove School Dist. v. City Title Ins. Co.,

217 Cal. App.2d 675, 32 Cal. Rptr. 288 (1963); Kern County v. Galatas, 200

Cal. App.2d 353, 19 Cal. Rptr. 348 (1962). Under vrior law, reasonchble

attorneyts fees actually incurred were recovergble irrespective of the

tim= when the legal services were rendered. Decoto Schos) Dist, v. M, &

S. Tile Co., 225 Cal. fpp.2d 310, 37 Cal. Rptr. 225 (1964). This

construction is continued and extended to include appraisal fees, Under
prisr law, all sther necessary expenses in preparing for trial and during
trial were subject to a proviso precluding theilr rzcovery if the action

wos dismissed 40 days or more prior to pre-trial or trial., La Mesa-Spring

Valley School Dist. v. Otsuka, 57 Cal.2d 309, 19 Cal. Rptr. 479, 369

P.2d 7 (1962). This subdivision provides that such expenses mey be
recovered without regard to the date that the proceeding was abandoned

or dismissed,.
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o55b (amended)

Sec, 15, Seetion 1250b of the Code of Civil Procedure
1z amended 1o read

125358, (a) The ecompensatdon and damages awarded in
an eminent domain procecding shell draw legal interest from
the earliest of the following dates:

{17 The daie of the entry of juﬂn"mPnt

{2) The dute that #he possession of the nroperty seughs te be
eondermred is taken or Ui damdge thereto oecurs.

(3) The date after which the plaintiff may take possession
of the property as stated in an order awiherising the plaiutil fo
ke for possession,

(4} If the amouwnt delermined to be probable just compen-
sation on mation of o defendant made under Section
1265.05 ts wot deposited bofore sweh dale, The S1st day felfoiw-
#ny the date of He ovder determiniig sueh omonnt.

{by Ii aftpr the date that interest bogins to acerue , the do-
fendant continnes in aeiunl possession 0f e peeeived Bt
isnties mrd pesfits frenr the property or roccives rents o
ather dncome therofrom atlribuiable fo the period after in-

- torest begimg to accrue | the valne of sueh possession and fhe net

amount of such ronis or olher toonis ; dssaes and prefita shall
be offset against the interevt Hhat :t!‘t*-t-i-‘r"! dising the perod
the defendent santinnes i aebud xwesmwiﬂew&ﬂ&eh
ronby; dnwBes and profis . This suldivivien shall wof apply to
snderest aeerved under Section 1260035, _

{e) Intervest, incdwding  inferest ecerwed due fo pesses-
SR or afa.maqwq af the property by the plaintif orior fo
the Jinal order dn condemnation, awd any offsct against in-
torest s provided fn swbdinision (b), shall ba assessed by the
comrd rather than by jury.

-{"e’!- -

£¢t) The eompensation and damages awarded I an emi-
nont domam proceading shall cense o draw interest on the
varliest of the following dates:

{1y As to anyv amownt denosited pursuant to Chapler 1
feotrmencing wih Beelion 3hA 196507) of Tifle 7.1, the
date that sueh amoirnt s withdrawn by the person entitled
thereto, or if nat withdrawn, oit the dete that fedgment i
entered . )

{2) As to mwy amount Jepesited  pursuant fo Secetion
1269.635, the date of suelh deposit,

(21 As to any amount pakd dde eonrt depostied pursnant
to Clapter § (eomnirneiey with Section 384 1370.01) of Titls
7.1, the date of sneh passipent deposit

{47 At to any amount paid 1o the person entiled thereto,
tha date of soch payinent.

{-4—? H othe fnll amernt the defemdant is then entited o
ppesive oy ftly determdred 19 the smdsent danimbn prioeeed-
fE topether yeith Hhee Lol smonnt of the Sntercnd dhen doe dese-
ot 15 puit inio eearh for the defendant after ontey o7 dude

thereafter



§ 1255b

Comment. Section 1255b states the rules that determine when interest
begins to accrue and when interest ceases to accrue.

In subdivision (a), paragraphs (2) and (3) are modified, without
substantive change, to conform to usage throughout Title 7.1 {commencing
with Section 1268.01). Paragraph (4) is added to reflect the effect of
Section 1269.05.

Subdivision (b) is changed to clarify existing language. Under the

subdivision, the plaintiff is entitled to offset against interest (1) the

value of possession and (2) the net amount of rents or sther income
received, if such rents or income are atbributable to the period after the
date interest begins to acerue, The last sentence of the subdivision is
added to conform to Section 1269,05.

Subdivision (c) is added to eclarify existing law and to specify that
the court, rather than the jury, assesses interest, including interest
constitutionally required as compensation for possession or damaging of
property prior to conclusion of the eminent domain proceeding. The subdivision
also eclarifies exlsting law to specify that the amount of the offset
against interest provided by subdivision {b) is assessed by the court and
to provide, in effect, that any evidence on that issue is to be heard by
the court, rather than the jury. See People v. Guinarra Vineyards Corp., 2hs

Cal. App. s Cal. Rptr. (1966).
Sutdivision (d) is changed to make paragraphs {1) and (3) refer %o the

appropriate statutory provisions, Paragraph (1) is also changed to terminate
interest, on entry of judgment, uponh an amount deposited pursuant to Chapter
1 (commencing with Section 1268.01) of Title 7.1l. After entry of judgment,

guchh o deposit may be withdrawn pursuant to Section 1270.05. See the
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§ 12550
Comizent to that section, Judicial decisions are uncertain as to the time
interest ceases on a deposit made prior to entry of judgment if the amount

1s not withdrawn. See Ieople v. Loop, 161 Cal. App.2d 466, 326

P.2d 902 (1958); ccmpare People v. Neider, 55 Cal.2d 832, 13 Cal.

Rptr. 196, 361 P.2d 916 {1961). Under

this paragraph, interest on the amount on deposit terminates on entry of
Judgment even though the amount is less than the award. If the amount on
depogit is less than the amount of the award, the deposit must be increased,

on motion of the defendant, under Section 1268.03, See Deacon Inv, (o. V.

Superior Court, 220 Cal, 392, 31 P.2d 372 (193%). Paragraph (2} has been

added to conform to Section 1263,05, which pemits certain defendants to
obtain an srder determining probable just compensation.

Parsgraph (5) has been eliminated as unnecessary. All post-judgment
depogits are made under Chapter 3 {cormencing with Section 1270.01) of
Title 7.1 and, hence, are covered by paregraph {3). Paragraph (5)
referred to the practice of payment into court pursuant to Section 1952,

which practice is terminated by the amendment of Ssction 1952.



§ 1257

Section 1257 {=mended)

CoBRes I Bection 1257 of the Crde of iyl Prvetdiire
wamended to read S
Y257 fa) The provisions of Part §] of tidgs sode, relative
to new il:]i‘ilb' and appeals, caeept fo o far as they are inean-
sisfent Wxt‘h the provisions of this fitie, apply to the proceed-
Wes mentioned in this title + peevided: that HPOR {he jarw-
mmﬂf&éﬂ&&meﬁwﬁ@ﬁmaﬁ#wam&mééﬁ
of the hond be build the funees and enttle maneds, o5 provided
entitied o ehter Brts; Fprecns; aid beld possenvion of the FREP-
ety sought fo be comdemned Gf o aheady in pessession)
ﬁﬁ&:ﬂﬁ+ﬁ@ﬂﬂiﬁ Hie pablie e h}qaa&hﬂ:%ﬂd ﬁ;aaeé&ﬁ
_Bilbiiehb@:}i{-iaﬂ tropesaith B any masnen relard the eon
emplated Hapreverment dape momer whieh shall howve heen
g - % e«mhe,ﬁhﬁ%ew%%ﬂlw%hepl&m—
{0 In all cases where a wew trind has boen granted wpon
the application of the defendant, and he has foiled wpo
sueh Irad tu sbtain greater compensetion than was allowed
aun upon the first trial, the costs of sueh new friol shell &6
tazed agoinst i, )

Comment. The proviss 4o Seehisn 1257 was added in 1877 in conmection
with related changes to Code of Civil Procedure Section 125k, which deals
with possession after entry of judgment. See Code fm. 1877-78, Ch. €81,

P. 109, §§ 1-2. Several subsequent changes tc Section 1254 have deprived

the provisc of any effect, Ses Housing Authority v. Superior Court, 18

Cal.2d 336, 115 P.2d 468 (1941}, The general provision as io fences and
cattle-guards remains in Code*:f Civil Procedure Section 1251.

Subdivision (b} is the seme as and supersedes subdivision (k) of Code
of Civil Procedure Sectioﬁ 1254, With respect to the construction and

constitutionality of the provision, see Los Angeles, P, & G. Ry. Co. v.

Rump, 104 Cal. 20, 37 Pac. 859 (1894).
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Tivie Jek

Title 7.1 {added)

“Qpe. 15. Title 7.1 (commencing with Section 1268.01) is
added to Part 2 of the CUode of Civil Procedure, to read:

TITLE 7.1. DEPOSIT OF ESTINATED COMPEN-
* 'SATION PRIOR TU JUDGMENT; OBTAINING POS-
SESSION PRIOR TO FINAL JUDGMENT

Note. A Title 7.1 (commencing with Section 1263), relating to evidence
in eminent domain and inverse condemnstion proceedings, was added to Part 3
of the Code of Civil Proceﬁure by Section 1 of Chapter 1151 of the Statutes
of 1965, but Secticn 7 of Chapter 1151 repeals that title on the operative
daete of the Evidence Code (Jaruary 1, 1967). The content of the repealed

title is superseded by Sectloms 810-822 of the Fvidence Code.



Title 7.l-=-Chapter 1

itle T.l--Chapter L

Cuarrer 1. Dm'»osm OF IR R0 ET]]'IAT.
 COMPENSATION Priok T6 JODGMENT

Corment. This caapter supersedes (ode oI Civil Procedure Sections
12L3,5 and 1243,7 and those pariions of Section 1243.5 that relate to
whe deposit and withdrawzl of comppensacion prisr on judoment. Under

wais chepter, the condexmor moy 4eposit the wiount i1 estimates to be

the corpensation to be made £or the taking of the oroperty {inmcluding

any damaze incident %o the tating) at any tiuve afer filing the complaint

-

and prisr o the entry of judrment. A deposii oy also be made under

is chapter after the original sntry of a jud-zent irn the proceeding if
U . ey

-

cnat Judgment has been reversed, wvacated, or ool osids by the trial or

appellate courts. The deposit ay ve fade wihether or not posgsession of

the oroperty ls to bz teken., Mis desposit serros several purposes:
Mirst, it iz a condition to oblcining an order {or possession under

Crapter 2 (ecormencing with Section 1239,01). Scocond, in some casss, iv
rixes the date of wvaluation., Ssze Ssetion 1240a. Third, if the deposit
18 withdrawn, inderest ceases on the'amount witidrawn on the dabte af

withdrzwal, and intersst ceases in any event i the amount depssited vpon

o

gutry of judgment. See Sectlion 1255b. Fourdh, LT the deposit is with-

el

drawn, the withdrawal eniitles the plaintiff U =n order of possession

s2ior ©o Judgment. Sse Seculon 1269.0C.

.

The deposit 2 be zade altcr Judgment is ot overnzd by Chapter 1,

i)

but is covered by Chapier 3 (exmenciwg with 3ooilon 1270.01).
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§ 1268.01

1268.01. Deposit of estinated corpensation

1268.01. (a) In any proceeding in euinent domain, the
plaintiff may, at any tine after filing the complaint and prior
to entry of judgment, deposit with the court the amount it
estimates to be the probable compensation that will be made for
the taking of any parcel of property included in the complaint.
Such deposit may also be node after entry of judgment in the
proceading if that judsment has been reversed, vacated, or set
aside and no other judgment has been entered, The deposit may
be made vhether or not the plaintiff spplies for, or intends 1o
apply for, an order for possession,

(k) Before making a deposit pursuant to subdivision (a)
the plaintiff shall cause at least one appraisal to be made of
the property for which the deposit is to be made. The appraisal
report or reports shall indicate separately:

{1} The value of the vroperty.

(2) The amount of the damage, if any, to the remainder of
the larger parcel from which such property 1s taken.,

(3) The amount of the benefit, if any, to the remainder of

the larger parcel from tmich such property is taken.

Comment. Section 1258,01 is new. In contrast with former practice,
the deposit ﬁay be made withoui obtaining the court's order therefor and
without regard to an order for possession.

The words "any parcel of property included in the complaint' have been

used to make clear that a deposit may be made for one parcel ounly even though,
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§ 1268.01
under Code of Civil Procedure Section 124k, several parcels may be included

in the one complaint. See Weiler v. Superior Court, 188 Cal. 729, 207

Pac. 247 (1922).

As used in this section and in this chapier, "compensation" refers
to all elements of compensation, including the value of the property actually
taken and any severance or other damages less those special benefits, if
any, that are reguired to be 27fset against such damages., 8ee Code of Civil
Procedure Section 12L8.

Subdivision (b) contemplaies that the required appraisal be made
either by the condemnor's appralsal staff or by an independent appraiser.
The appraisal 1s necessary to enable the plaintiff to comply with Section
1268.02 which requires the notice of deposit to refer to the appraisal

report upon which the amount of the deposit is based.
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g 1263,02

1268,02, Service of notice of deposits explanatlon of amount
of depcsit

1263.02 (a) On making a deposit pursuani v *2is ohepier,

m-qabma&mwmmm
she-esirty the plaintiff shall serve a notice that the deposit
has been made on all of the other parties to the proceeding
who bave an interest in the property for which the deposit
was made. Service of such notice shall be made in the manner *
provided in Section 1265.04 for serviee of an order for pos- .
session. Service-of <mr-order=for--possession ~thab-resileshe
mﬁmﬁwwmmamm;m :
Tinnee withphe-requiremont-of-this-seetion. .t

(b) The notice shall either (1) be accompanied by a
copy of the aspraisal report or reporis apon which the
amount of the deposit is based or (2) state the place where
and the times when such report or reports may be inspected.
if the notice desipnates a place where and times where the
report or reports may bte 'inspected, the plaintiif shall make
such report or reports availatle to all parties who have an
interest in the property at sueh place and times,

{c} If the amcunt deposited is not the same as the total
ameount of corpensation indicated by at least one appraiss] report
accompanying or referred to in the notice, the nctice shall con-
tain an explenation of the rplainﬁ.ff!s estimate of the probable
amount of compensation and an explanation of the variance be‘meen.
the amount of tnat estimate and the amount indicated by the sppraisal

-

report or revnorts.



1268.02

Corment, Section 1268,02 is new. Tt recuires that notice of the
depoasit be given in all cases to facilitate mnotions 19 change the
anount of the deposit (Section 1258.03) or applications to withdraw the
funds deposited (Sections 12G8.0L4 and 1268.05) .

Subdivision (e) does not require that the amount deposited coincide
with the total amount of compensation indicated by the appralsal report
or reports. However, if the zmounts differ the subdivision does require
that the notice contain an itemization of the elements of compensation as
gstimated by the plaintiff and an indication of the reasons for not adopting

the itemization and amounts indicated by the report or reports.
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§ 1268,03

1268,03. Increase or decrease in amount of deposit

1268.03. (a) At any time after a deposit has been made
pursuant to this chapter, the court éhall, upon motion of the plaintiff
or of any party having an interest in the property for which the deposit
was rade, determine or redetermine whether the amount deposited is the
probable amount 5f compensatisn that will be made for the taking of the
property.

(b) If the eourt redetermines the suount after entry of judgment
and before that judgment has been reversed, vacated, or set aside, it
shall redetermine the amount to be the amount of the judgment, In
such cases the court may stay its redetermination until after a motion
for g new trial has been determined.

{c) If the plaintiff has taken possession or obtained an order
for possession and the court determines tlmt the probable amount of
compensation exceeds the amount deposited, the court shall order the
amount deposited to be increased accordingly.

(d) After any amouni deposited pursuant to this chapter has been
Wwithdrawn by a defendant, the court may n>t determine or redetermine
the probable amount of compensation to be less than the total amount

already withdrawn.

Comment. Section 1268,03 is new. It supersedes Code of Civil Procedure
Section 1243.5(d) which provided for redetermination of the amount of "probable
Jjust compensation.” As to the duty of the plaintiff and the powers of the

court to maintain the deposit in an adequate axiount, see G, H. Deacon Inv,

Co. v. Superior Court, 220 Cal. 392, 31 P.2d 372 (1934); Marblehead Land

Co, v. Superisr Court, 60 Cal. App. Bil, 213 Pac. 718 (1923).
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§ 1268.03
Section 1268.08 provides far recovery of any excessive withdrawal
after final determination of anounts in the eminent domain proceeding.
Nz provision is made for recovery, prior to such final determination, of

any anount withdrawn.
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§ 12680k

1288,0hL, Application for withdrawal of deposit

1268.04. (a) Except as provided in sabdjvision (b),-adtar.
ﬂmmnﬁﬁmmﬁa}-&anamwm&-w-&e—

soved-any defendant who has an intercst in the property for T
which themdepost-wanfnade may apply to t}m,ﬂt has ,b_@
withdrawal of all or any portion of the amount deposited. The —_
apphecation shall be verified, set forth the applicant’s ioterest
in the property, and regoest withdrawa? of a stated amount.
The applicant shall serve a copy of the application on the
plaintiff,
(b) Applieation for withdrawal after entry of judgment
shall he wade under the provisions of Section 127005 unless
the judgment has been reversed, vacated, or set aside and no
other judgment has been entered. )

N . 3 o - 3
Comment, Section 1268,0L is derived from Sectiom 12Lh3.7{a), (c)e
After entry of judgment, providing the judgment antered has net then
bean reversed, vacated, or sot aside, application for withdrawal is made

under Section 1270,05, rather than under this section.



1268405

§ 1268,05

Withdrawal of deposit

1268.05. (a) Subject to subdivisions (e) and (d) of this
section, the court shall order the amount requested in the ap-
plication, or such portion of the: amount as the applicant may
be entitled to receive, to be paid {o’ the applicant. No with-
drawal may be ordered until 20 days after serviee of & copy
of the application on the plaintiff, or until the time for all
objections has expired, whichever is later.

(b) Within the 20-day period, the plaintiff may file ohjec-
tions to withdrawal on the grounds;

(1) That other parties to the proceeding are known or he-
lieved to have interests in the property; or

(2) That an undertaking should be filed by the applicant as
provided in subdivision (e) of this section or in Section
1268.06, or that the amount of such an undertsking or the
sureties thereon are insnfficient,

(e) If an objection is filed on the ground that other parties
are known or believed to have interests in the property, the
plaintiff shall serve or attempt to serve on such other parties a
notice that they may appear within 10 days after such serviee
and object to the withdrawal. The notice shall advise such par-
ties that their failure to object will resuit in waiver of any

rights against the plaintiff to the extent of the amount with-

- drawn. The notice shall be served in the manner provided in

subdivision (¢) of Section 1269.04 for service of an order for
possession. The plaintif shall report to the eourt (1} the names
of parties served and the dates of serviee, and (2) the names
and last known addresses of parties who have neither appeared
in the proceeding nor been served with process and whom the
plaintiif was unable to serve personally. The applicant may
serve parties whom the plaintiff hag been unable to serve.
Parties served in the manner provided in subdivision (o) of
Section 1269.04 shall have no claim against the plaintiff for
compensation to the extent of the amount withdrawn by ail
applicanis, The plaintiff shal] remain Hable to parties having
an interest of record who are not so served, but if such
liability iz enforced the plaintiff shall be subrogated to the
rights of such parties under Sedtion 1268.08.

{d) 1f any party objects to the withdrawal, or if the plain.
tiff s0 reguests, the court shall determine, upon hearing, the
gmounts to be withdrawn, if any, and by whom.

{e) If the court determines that an applicant is entitled
to withdraw any portion of a deposit that another party claims
or to which another person may be entitled, the court may re-
quire the applicant, before withdrawing such portion, to file
an undertaking, The undertaking shall secure payment to such
party or person any amount withdrawn that exceeds the
amount to which the applieant is entitled as finally determined
in the eminent domain proceeding, together with legal interest
from the date of its withdrawal. If withdrawal is permitted
notwithstanding the lack of personal serviee of the application
for withdrawal upon any party to*the proceeding, the court
may also require that the undertaking indemnify the plaintiff
against any lability it may ineur under snbdivision (e). The
undertaking shall be in such ampunt as is fixed by the court,
but if executed by an admitted surety insurer the amount
shall not exeeed the portion claimed by the adverse claimant

or appearing to belong to another person. H=The undertaking may be

48 executed oy two or more sufficient sureties approved by the
court fthe amount shall not excefd double such portion,

(f) Unless the undertaking is required primarily becaunse
of an issne as to title between the applicant and another party
or person, if the undertaking is executed by an admitted surety

insurer the applicant filing the undertaking is entitled to

recover the premim paid for the undertaking, but not to ex-
ceed 2 percent of the face value of fhe undertaking, as a
part of the recoverable costs in the ei:incnt domain proceeding.

and in su@




g 1268,05

Comment. Section 1268.05 is based on subdivisions {a), (c), (a), {e),
ard (f} of former Section 1243.7. Unlike “he subsections on which it is
based,3zetion 125C.05 dses not forbild withdrowel of ony Sorticn of the
deposit if notice of the application cannot be personally served upon
all parties. The section permits the court to exercise its discretion
85 to withdrawal in such cases and as to the requirement of an under-
taking.

Nothing in this section precludes withdrawal of the deposit upon
stipulation of all parties having an interest in the property for which
the deposit was made.

Subdivision (f) has been added to permit recovery of the bond
premium as costs in the proceeding unless the necessity for the under-
taking arises primarily from an issue of title. For use of the same
distinction in éssessing the costs of apportiomnent proceedings gee

Code of Civil Procedure Section 1246.1; People v. Nogarr, 181 Cal. App.2d

312, 5 Cal. Rptr. 247 (1960).
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§ 1263,06

1268,06.  Security when amoun® in excess of originsl desosit
is withdrawn

126806, (ap If the amount originally deposited 3§ in. .~ h“*,
creased pursvant to Section 6882 and the total amount L1268'9§--'
sought to be withdrawn exceeds the amount of the original
deposit, the applicant, or each applicant if there are two or
more, shall file an mudertaking. The undertaking shall be in
favor of the plaintiff and shall secure repayment of any
anronnt withdrawn that exeeeds the amount to which the apphi-
cant iz entitled as finally determiced in the eminent domain
proceeding, together with legal interest from the date of its
withdrawal. If the undertzking is cxecuted by an admitted
surety insurer, the undertaking shall he in the amount by

-whieh the total amount to be withdrawn cxceeds the amount —
) originall demﬁted.-?ammdermking'
Bhd L0 T BUréiies approved By ihe eourr,jthe undertazking shall be in ay be . }
such case j double such amount. - S

L
¥

.

(b)Y If there are two or more applicants, ihe applicants, in
lien of filing separate undertakings, may jointly file a single
undertaking in the amount reguired by subdivision (a}.

{c) The plaintiff may waive the undertaking required by
this seetion or may eonsent to an undertaking that is less than
the amount stated by this section.

fd) If the undertaking is executed by an admitted surety
insnrer, the applicant filing the undertaking may recover the
premium paid for the undertaking, but not to exceed two per-
cent of the face value if the nndertaking, as a part of the re-
coverable costs in the eminent domain proceeding.

Comment. Secticn 1265.06 is the same in substance as
- former
subdivision (b} offSection 1243.7. wWithdrawal by one or more
defendants of an aro nl in excess of the original deposit is

possible if the deposit has been increased as provided for

by Section 128,03,



1268,07, ditndrawal walves 21] defenses except tlaim to preater
compnensztion

1268.07. If any portion of the money deposited pursuant to
this ehapter is withdrawn, the receipt of any such money shall
comstitute a waiver by operation of law of all claims and
defenses in favor of the persons receiving such payment except
‘a claim for greater eempensation. Any ameunt so paid to any
party shall be credited apon the judgment in the cminent
domain proceeding.

Comment. Section L284.0T7 restatas the substance of subdivision
Tormer
(g) off Section 12L:3.7. In adoition to waiving claims and defenses
other than the elgim fo rreater compensztion, withdrawsal of the

deposit also entitles the plaintiif to an order Zor nossession. See

Section 126906, CI. Feople v. Cntierrez, 207 Cal. Anp.2d 759,

2l Cal, Entr. 751 {1962).

~
L. ARl ]
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S 1265,08

1268,08. Repayrent oi amount of e.cess withdrawal

1268.08.  Any amannt withdrawn by o party in exeess of the
amount to wheh he is entitled as finally determined in the
eminent domain proceeding shall be paid fo the party entitled
to sueh amount, together with legal interest fron ike date of
ity withdrawgl, The court n which tlie eminent dumain pro-
ceeding s pending shall enter jndgmoent aceordingdy. H the
judement is not paid within 30 days after its entry, the cours

S ey, on metien, enter Judegmert against the sureties, i any,
for such awnount and interest,

Comments Section 12¢8.03 restates the substience of sabdivision

former
(h} off Section 2243.7.



§ 1268,09

§ 1268.09. arount of depossit or withdrawal inadnissible in evidence

1268.09. (a) Ieitler the anount depasited nor ary onount
withdraym pursuant to this chapter shall be given in evidence or
referred £ in the trial >f the issue of compensation,

{b) 1In the trial of the issue of cumensation, no reference
shall be made to reports, staterents, or explanations made in
connection with o deposit pursuant to this chapter nor to the
fact that a party has or has not offered evidence or any particular
evidence in connectiosn with a depesit or vithdrawal pursuant to this

chapter,

Cerment. Section 1268.09 restates the substance of subdivision (e)
oF former Section 124%3.5. Subdivision (b} is new. The principal purpose
of this subdivision is to preclude impeachment of a witness at the trial
by reference to statements made in connection with the making of a deposit
(Section 1268,01 and 1268.02) or to evidence given in connection with
proceedings t5 determine or redetermine probable just compensation (Section
1258,03) or to withdraw any amount deposited as probable compensation

(Sections 1268.04 and 1268.05).
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§ 1068,10

1266:20, Denosit in Siate Ireasers anless otherwise reqcired

126810, (&) Whon money is deposited us provided in this
chapter, the court shall order the money to be deposiied i the
Btate Treasury or, Npot written rerquest of the pialetif filed
with the deposit, in the county treasury. If money is deposited
in the State Treasury purstuant to this seetion, it shall be
keid, bivested, deposited, and disbursed in the manner speci-
fied in Artiele 9 {commencing with Section 16425) of Chapter -
2 of Part 2 of Divisien 4 of Title 2 of 1he Government Code,
and interest garned or other inerement. deeived from its invest
ment shall be apportioned and disbursed in the mauner speci-
fied in thal article.

{b) As hetween the parties to the vroceeding, money de-
posited purseant to this chapter shall remain at the rigk of the

plaintiff until paid or made pavable to the defendant by arder
of the epurt.

Comment. Subdivision {a) of Section 1265.10 is the same
former
in substance ag Section 12L3.4, Subdivision {h) is based on the

foreer

first twe sentences of subdivislon (h) of/section 1254,



8§ 1256,01

' : iy VioR 1o JunaMERT
LCoaprer 2,0 PossissloN Vinor 1o Jups

1965,01l. Fohicon for order fopr Soosss lon

e

A D . . . . .
1979,.01, 126&(-13;}1{&_1 In any proceeding in  eminent domain
, bronght by or on behalf of any public entity, publie utility@

EORINON GHTTIET s Hhbiennoryics wuppesation Lo acquire any
property or property interest, the plaintiff may obfain an !
order for possession of the property or property interest jn =
accordance with this seetion.

(b) At any time after Sling the complaint and prior to
the entry of judgment, the plainiff way apply to the condt for
an erder for possession. Suel anplication ajso may Le made
after entry of Judemont if that Jrirmest bas hesn roversed
vaeated, or set z2side and no other Judgment has been enterced.
The applivation shall be made by noticed motion, and the notice
of motion shall be served in the same manuer as an order for
possession is served under Seetion 1269.04.

{e) In a proceeding brought by or on behalf of the

3

State, a county, a cliy and county, or ecidy, the court shall

zuthorize SIEf to take poocoession of the property

*

if the court deterrines 4

-

nat the ploinii
(1) 1Is entitled o take the nronarty by eminent domaing
() FHes deposited its estimate of the amdunt of compensatisn
to ba mede for the Lakilg sf the provoeriy in accordanes with
Coapter 1 {eommeneln with Section 1233.01).
{a) ‘In & oraceading brousht by o on behalf of any other
public entiiy or‘by wopublie wbility o camon carrier, the
eourt shall esnsider 21l relevant ovidernce, ineluding tﬁg
schedule 5r glen 20 oneration for sxacuiion of the publie
improvensnt and the siutuation of the oroperty with respect to suen

schedule or plan, =nd shall gubhorice the plaintiff to take

pogsession 3f the progserty i the oowrt determines thats



§ 1269.01

(1) The plaintiff is entitled to take the property by eminent
domain;

(2) The need of the plaintiff for possession of the property
outweighs any hardship the owner or sccupant of the property will
suffer if possession is talien;

(3) The plaintiff has deposited its estimate of the amount
of compensation to be made for the taking of the property in accordance
with Chapter 1 (commencing with Section 1268.01).

{e) Before making an order for possession under elther sub-
division (e) or (d) the court shall dispose of any pending motion
under Section 1268.03 to determine or redetermine the amount of
probable compensation and, if an increase in the smount o»f the
depogit is determined, shall require the additional amount to be
deposlted by the plaintiff.

(f) The notice »f motisn for an order for possession under this
section shall state the date upon which the plaintiff will be authorized
to teke possession of the property if the motion is granted. The date
stated in the notice and designated iﬁ the court’s order shall conform
to the following requirenments:

{1} If compliance with or enforcemen: of the order for possession
will either (1) require any person lawfully occupying the property to
move from his dwelling or move his place of business or farm operation,
or (ii) permit destruction, removal, relocation or alteration of any
substantial building, structure or other improvement upon the property,

the date shall not be earlier than that date G0 days from service of
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1269.01
the notice upon the occupant of the property or the person in
possession of the building, structure >r ather improvement.

(2) In all other cases, the date shall not be earlier than that
date 30 days from service of the notice in accordance with Section
1259.0k, except that where the motion is made by the state, a county,
a city and county, or a city, the court may, for good cause shown
shorten the time specified im this paragraph to a period of not less
than three days.

{3) The date stated in the notice and designated in the court's
order may be any later date requested by the plaintiff. Unless
requested by the plaintiff, however, the court shall not designate
a date later than the date stated in the notice of motion if that

date conforms to the requirements of this subdivision.

Corment. This chapfer provides for orders for possession prior to
judament, and supersedes Sections 1243.4 and 12&3.51 Orders for possession
subsequent to judgment are governed by Chapter 3 (commencing with Section
1270.1}.

Unlike the provisions which 1t supersedes, this chapter provides for
possession prior to judgment--whate#er the purpose 2f the acguisition--if the
proceeding is brought by a public entity, public utility, or common carrier.

Subdivisions (b), (c¢), and {d) of Section 1269.01 are patterned after
provisions in other states which provide for obiaining possession prior to
Judgment by noticed motion procedure and which, in certain cases, require the
plaintiff to show a need for such possession or an absence of hardship to the

property owner, See, e.g., ILL., REV, STAT. 1957, Ch. 47, § 2.1; Dept. of Pub.

Uorks & Bldgs. v. Butler Co,, 13 I11.24 537, 150 N.E.2d 12h (1958). These sub-

divisions provide for determination of the wotion in keeping with motion

practice generally.
-5
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1269.02, Possession of tuildings, structures, or improvements

1269.02. (a) If the property of which possession is sought to
be taken under this chapter includes any substantial building, structure,
or other improvement, and if construecticn of the public improvement
in the manner proposed by the plaintiff'entails destruction, removal,
relocation, or alteration of such building, structure, or improvement,
the court shall, on request of any person having an interest in the
property, nake the deterninations and orders provided in this section
o8 a conditicn to granting an order for possession.

{b) If the court determinés that appraisals, descriptions, photo-
graphs, and cther exhibits supplied by the plaintiff are sufficient to
enable the court or Jjury to assess separaiely the value of the buildings,
structures, or other improvements after their destruction or removal,
the court shall order that such materials be preserved and that they,
or any portion of them, he made available to the defendants for use
as evidence in the proceeding,

(¢} If the court determines that the waterials supplied by the
plaintiff are not sufficient to comply with subdivision {b), the court
shall make its order fixing an amount that may be expended by the
defendants to supply sufficient materials and specifying that such

expenses are recoverable as costs in the proceeding.

Comment. Section 1269.02 is new. It is paiierned after provisions in
other states that establish procedures designed o assure that destruction

or removal of improvements prior to trial of the issue of compensation do
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not substantially handicap the court or jJury in assessing the value of such
improvements or result in unfairness to the defendanis in the presentation
of evidence respecting such value. See, e.g., OHIO REV. CODE § 163.06.
Section 1269.02 contemplates that the defendants’ request be made at or

before the court's disposition of the motion for an order for possession.
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1269.03. Appeals from orders for possession

1269.03. Any aggrieved party may appeal from an order granting or
denying an applicatlon for an order for possession made pursusnt to
this chapter.‘ An appeal from an order for possession does not stay
the order or its enforcement; but the trial or appellate court may, in
its discretion, stay such order pending reviev on appeal or for such

other period or periods as tc it may appear appropriate.

Comment. Section 1269.03 is new.

Judicial decisions held that an appeal coulcd noi be teken from the
former ex parte orders authorizing or denying possession prior to judgment.
Mandamus, prohibitiocn, or certicorari were the appropriate remedies. See

Central Contra Costa Sanitary Dist. v. Superior Court, 34 Cal.2d 845, 215

P.2a 462 (1950); Weiler v. Superior Court, 188 Cal. 729, 207 Pac. 247 (1922);

State v. Superior Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962);

City of Sierra Madre v. Superior Court, 191 Cal. App.zd 587, 12 Cal. Rptr.

036 (1961). However, an order for possession folloving entry of judgment

has been held to be an appealable order. San Francisco Unified School Dist.

v. Hong Mow, 123 -Jal. App.2d 663, 267 P.2d 349 (195#); Housing Authority v.

Forbes, 47 Cal., App.2d 356, 117 F.2d 722 (1941). BSection 1269.03 is added
wo authorize appeals from orders msde under this chapter and to specify that
an appeal does not stay an order for possession unless the trial or an
appellate court so orders. The authorization does not imply that, in any
particular proceeding, an appeal is a sufficieﬁ% remedy to preclude mandamus,
prohibition, or other writ procedure. In general, see Taylor, Possession

Prior to Final Judgment in Califormia Condemnation Procedure, 7 SANTA CLARA

LAWYER 37, 84-86 (1966).
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1269.0L Service o2 order for possessinn

124904, (a) As used in this section, “‘vecord owner’
means both (1) the person in whom fhe legal fitle o the fes
appuears to be vosted by duly recordsd deeds or other instru-
ments and (2) the porsson, if any, who has sn intersst in the
property under a duly recovded lease or sgresment of purchase.

[bl At least B8 days prior to the time possession is taken
pursmiat 16 an Sveder for possossion obtaived pavesani-4e this
chapter, the plaintiff shall serve a eopy of the order on the
record owner of the property and on the oecupants, I any.
£& Sho-ardes i obimnod wader -Sostion-1260 (L a0- 126IL06, s e
PO e Y g L A~ DI OV ~isthe 25 PABTE ~ B Plioatithe
bt ehom bimeapeaifiel indhi-uobdinidion o a-peviod-of ne b

under

mwmﬂﬂff With rosnect to any person served with the

noties of notizsn for the order for possission,

or any perscn

as to whom such service is dispensed witn by this section,

the court may, for good cause shown, snorten the time

sgecified in this subdivision to any person gersmitting

service of the oraer before the daite of nos

in the notice and conismming o The reguliremenia

division [#) of Sectiaon 128,01,

{e) Rerviee of the order shall be made by persnnal serviee
unless the parson ofl whom sevvice is to be made has previously
appeared in the procecding or been served with summons in the
proceeding. 1T the person has appeared or been served with the
samttons, service of the order Tor possession may be made by
mail apon such person and his attorney of record, if any.

{d} Tf a person required to be persenally served resides out
of the siate, or has departed fron the stare or cannet with due

diligense be found within the state, the plaintiff may, in lieu of

such persenal service, send a copy of the order by registered or
cortifi . uail addressed to such person at his last known
address,

{e) The court may, for gpood cause shown, e 4% pasto-appli-
eatsrs authorize the plaintiff to take possession of the property

without serving a copy of the order for possession upon a

- reeerd owner nof,of,cupvuw the property.

(f} A single service apen or mailing to one of several per-
gons having a eommon business or residence address is sufi-
cient,

s

ss8ion stated

of sub-
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Coruzent. Soetiosn 120C.CL is derived fron former Section

1243.5(c).. The requirenent that an affidavit be

filed concerning service by mail has been eliminated. Subdivision (f)

is a clarification of s sentence in the first paragraph of Section 1243.5{c).
The term "address" refers to a single residentinl unit or place of business,
rather than to several such units or ﬁlaces that may happen to have the

game street or yost-office'address.” PFor exarple, each apartment is
rogarded as having a separate address although the entire apartment house

nay have a single street address.,

-55-
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s . P - . Y o . N . .
1265.05. Decosit ard nossession os woilon of cer+aln de’endasts

—— e

inelade

1269.05.  (a) If the property to be taken da dwelling eon-
taining not, ere than two residential anits and the dwelling or
one of its units is oecupicd as 1z restdenee by a defendant, and
if the plaintiff has not depesited probable just evmpensation
in aecordanes with Chapter 1 (commencine with Seetion
1268.01), smeh defendant may move the eourt for an order

determining the amoont of such corpensayion for the
dwallicyg wnd so much of the lond unon which 1% is
constricted as way be receired for its convenient
158 atd oectnablole e e

Aotarminingethe -pmomi=ef -suek ~comprrsatorCThe motion
o _ihall be heavd and determined in the sane manner ag a motion

e i,

(«'E/ nade to modily ar sarmeddenosit under Seetion 126808~ 128,03,
(b} The court shall enter its order determining the probahle
just eompensation and asthovizing the plaintiff to take pos-
sexsion of the preperty 30 duys after the date the plaintiff
deposits the determined amonnt in aecordance with Chapter
{eommencing with Section 1268.01). If the deposit is not
made within 20 davs after the date of the order, the com-
pensation awarded in the proceeding to the movwing party shall
draw legal interest from the 21st day after the date of the

order.

(¢) Tf the preceeding s abandnned by the plaintiff, the
amount of sueh interest may Le recovered as costs in the pro-
ceading in the manuer provided for the recovery of ather costs
and disbursements on abandonment. Tf, in the proceeding, the
eourt or a jury verdict eventualiy determines the compensation
that would have been awarded to the moving party, then sueh
interast shall be computed on the amount of such award. If no
sueh determination is ever made, then such interest shall be
computed on the amount of probable just eompensation as te-
termined on ihe motion, The moving pacty shall be entitled to
the full amount of such interest without offset for rents or
other ineome reeeived Ly him or the value of his continved
posesssion of the proparty, N

~+o¥{The filing of & mofion pursuant fo this seetion consti- G),
tutes & waiver by operailon of law, conditiomed upon suhse-
quent deposit by the plaintiff of the amount determined to be
probable fust eompensation, of all elaims and defenses in favor
of the moving party exeept his claim for greater compensation.

7
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5 1269.05

Corment. Section 1269.05 is new. Except as provided in this section,

the depositing of probable just compensation pursuant t2 Chapter 1 (commencing
with Section 1268,01) or the taking of possession pursuant to this chapter
is optiomal with the plaintiff, If a deposit is not made and possession

is not taken, a defendant is not entitled to be paid until 30 days after
final judgment., Code of Civil Procedure Sections 1251 and 1268. IF bonds
-must be issued and sold to pay the award, payment need not be made until

one year after final_juﬂgment. Code of C(Civil Procedure Section 1251.

This section ralies availikle €5 horezimers - ﬁrocedﬁre by

which probable just compensation may be determined, deposited and with-
drawn within a brief period after the beginning of the proceeding, For a
comparable provision applicable t2 all eminent domain proceedings, s;e

PERN, EMINENT DOMATN CODE § Lo7(n),  Although this sectién does natlrequire
the plaintiff to deposit the amount determined, if no deposit is made
interest on the eventusl award begins to accrue. If the proceeding is
abandoned or dismissed, the interest is computed on the amount determined
by the court to be probable just compensation. This section apart, interest
wauld not begin 52 aceruse until entry of Jjudgnment. BSee BSectlisn 1255b(a).
Taterest csases on any anount denosited under this section upon the date

of the deposit, See Section 1255b{a)(2). . -

Moking of a deposit under this section entitles the plaintiff to obtain
an order for possession upon vacation of the property or withdrawal of the

deposit. See Section 1269.06.

The reference in subdivision (a} to the amount of 1and "required for
the convenient use and occupation” of the dwelling is taken fram Section
1183.1 of the Code of Civil Procedure which deals with mechanic's liens,
The limitation precludes application of this section to land being taken
and owned in cammon with the dwelling, but unnecessary to the convenient

use of the dwelling. -58-
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1269,0€. Right of plzintiff to take possession glter vacaticn

o property or withdérswsl o deposit

126906, (a) If the plaintiff has deposited probable just
compensation parsuant to Chapter 1 (eommencing with Section

1'268.01?)‘ possession of the properiy or property interest for
which the deposit was made ntay be taken in aceordanee with
this sectinn at any time affer each of the defendants entitled to
possession :

(1) Vacates the property: or

{2) Withdraws any portion of the deposit.

{b} The plaintiff may apply ex parte to the eourt for an
order for possession, The eourt shall anthorige the plaintiff to
take possession of the property if the court determines that the

plaintiff has deposited probable just compensation pursuant to

Chapter 1 {commencing with Section 1268.01}{&116 thal each
of the defendants entitled to possession have:

{1} Vacated the property; or

(2) Withdrawn any portion of the deposit.

{e} The order for possesston shall

{1) Recite that it has been made under this section,

(2} Deseribe the property and the estate or intersst to be
acquired, which deseription may be by reference to the com-
plaint. .

(3} Btate the date after which plaintiff iy anthorized to take
possession of the property, Inless the plaintiff reguests a later
date, such date shall be the earliest date on which the plaintiff
would be entifled to take possessiom of the property if serviee
were made under Seetion 126904 on the day the order is made.

..59,..

or pursuant to
Section 1269,05
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§ 1269.06
Corment. Section 1269.05 is new. Chapter 1 (commencing with Szetizn
1258.01) permits the plaintifs to deposit srsbable just corpensation whether ox
not it obtains an order for aossessisn.  Szctiosn 1269.05 requires the plaintiff

to deposit probable just corpensation in certain cases to preclude the accrual

o>f interest. . .
This secticn nakes applicable to withdrawal of a depossit made prior

to judgment the analogous rule that applies when a deposit made after

judgment is withdrawn, Cf, DPoople v, GQutlerrez, 207 Cal. App.2d 759,

24 Cal. Rptr. 781 (1962}. Tt als> permits the plaintiff to obtain
possession of the property after it has been vacated by all the persons
who are entitled to possession., BService of the order for possession

is required by Section 1269.0%. The time limits for service of the
order for possegsion on the record owner and occupants are the same as

for an order for possession under Section 1269.01.

wO0-
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1260,07. Taking posgession doss not waive right of acpeszl

126907, The plaintif dees not abandon or waive the right

to appeal from the judowment in the procesding orm

4 new trial by laking possession of the property pursuant to
this ehapter.
Corment, Section 1963.07 is the same in subsiance as former
Section 1243,5(f). The languape has been changed to preclude imnlied

waiver of apneal cr ripht to new tx»ial by takirg possessisn purs.ant

+H

tc any order obtsinsd under this chapter, including crders onde
Section 1205,05. Under GSsctlon 1268.07, the defendant also retzing

his right to szoupeal or to recuest a new trisl upeon the issue of o3me
pensation even inough he withdrsws the deposit made by the plaintiff,
Howewer, such withdrawal coes waive 211 cleims and deferses other than

the clain to compensatione
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Title 7.1l--{hapter 3

1270401,

CrarTer 3. DErOSITE AND PPOSSESSION AVTER JUDGYENT

Jeposit after judpment

. N .

129001, {a) If the plaintiff is not in possession of the
property to be taken, the plaintif waw, at any time after
entry of judement, deposit for the defendnnis the amount of
the jadpment torether with the interest thei doe thereon, but
a deposit may not be made under this section after the judg-
ment esttered has beer reversed, vaeatad, or set uside and no
other judgmenrt has heen enteved.

(b} Tponmaking the depeasit, the plaihid U shall serve a Doties
that the denasit hos Loea made on all of the other parties to the
procecdiug determined by the jodgment to have an interest
in the meney deposited thereon, Berviee of the notice shall be
made in the manner rovided i Section 1270.08 for the serviee
of an order for possession. Bevvice of an order for possession
under Section 127003 is sufficient compliance with this sub-
division.



§ 1270.01

{omuent. This chapter relates to depasits that may be made and orders
far passession that may be obtained after entry of the "interlocutory
judgment” in condermation. The procedures of the chapter apply notwithstanding
the pendency of an appecl from the julgment sr a motion to vacate or set
nside the judgment. However, after the "interlocutory judgment" has been
reversed,-vacated, oy set aside, deposit and possession procedures are
governed by Chapter 1 {commencing with Section 1268,01) and Chapter 2
{cormencing with Seetion 1269,01), rather than this chapter. See Sections

1268,0L and 1269.01. The chapter supersedes formier

Seetion 1254 and eliminates whatever distinction there mnay have been
between deposits made under Seetion 1252 and Seetion 1254, Under this
chapter, there is but ons uniform post-judgment deposit procedure. 4As
to the distinection between the "judgment" and the "final judgment" in

eminent domain proceedings, see Section 1264.7 and Bellflower City

Schosl Dist. v. Skaggs, 52 Col.2d 278, 339 P.2d E48 (1959).

Subdivision (o) iz similar to subdivision (a) of forwer
Sectisn 1254, Iowever, the deposit required lhere is rerely
the amount of the judgment and accrued interest, The provision for an
additional sum to secure paynent 2f further compensation and costs is
contained in Section 1270.04. In addition, the deposit may be made under
this section without regard t> an order for possession. This section thus
encompasses the deposit procedures of both Sections 1252 and 125Lh,
Subdivision (b) is new. In requiring that notice of the deposit be
given, it parallels Sectisn 1268.02 which requires that notice of a
pre-judgment deposit be sent to the parties having an interest in the
property for which the deposit is made. Under Section 1254, the defendant
received notice that the deposit had been made only when served with an

srder for possession. 63~
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1270,02. Order for possession

1270020 IF the judement detormioes that the plaintiff is
entitled to take the property and the plaintif has made the
deposit provided in Section 127001, the court, upon ex parfe
applieatien of the plaintif, shall authorize the plaintiff to
take possession of the property pending conclusion of the
litigation. The court’s acdor shall state the date after which
the plaintiff is autherized to take possession of the property.
Unless the plaintiff requeds a later daie, such date shali be
10 days after Hlie date ihe avder is made.

Comment. Section 1270.,02 restates the substance of a portion

of subdivision (b) of former Section 125k

b,
-
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1270.03  Service of order

127003, A least T davs prior to the date possession is
to be taken, the plaingiff shall serve a copy of the order for
possession wpon the defendants and ther aitorneys, either per-
sonally or by mail. A single serviee upon or maiting to one of

several persons having a commen business or residence address
is sufficient.

Cormment, Seciion 1270.03 A5 tre same in substanee asg subdivision

{¢}) of former Section 125L, #ith respect tc the last santence, see the

Corment to Secticn 1260,0L.

-65-
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§ 179,04

Incresse or degrease in aroumt of deposit

j27004. At any time after the plaintiff has made a deposit
upen the judgment pursuwnt to this chapter, the coart may,
upon motion of any detendant, order the plaintiff to deposit
such additional anwunt as the court deterinines to he nevessary
to secure pavment of apy forther compedsation, costs, or
interest that may be recovered in the procecding. After the
making of such an order, the court may, on motien of any
party, order an inerease or a decrcase in such additional
amounnt,



§ 1270.0k4

Comment. Section 1270.04 supersedes subdivisicn {d) of forrer
Section 1254, ¥For the parallel provision permitting inerease
or dscrease in a deposit made prior to entry of judgment, see Section
1268.03.

Decisions under Section 14 of Article T of the California Constitution
and Code of Civil Procedure Section 1254 have held that, where the plaintiff

has taken possession prior to Jjudgment, and judgment is entered for an

amount in excess of the amount deposited, the defendant is entitled to have

the depesit increased to the smount of the judgment., BSee, G.H. Deacon Inv,

Co. v. Superipr Qourt, 220 Cal. 392, 31 P.2d 372 (193’4). That rule is

continued in existence, but the motion to obtain the increase is appropriately
made under Section 1268.03, rather than under this section.

The additional emount referred to in this section is the amount deter-
mined by the court to be necessary, in addition to the amount of the judgment,
to secure payment of any further compensation, costs, or interest that may

be recovered in the proceeding. See People v. Loop, 161 Cal. App.2d 466,

326 P.2d 90z (1958)5 City of Los Angeles v, Oliver, 110 Cal. App.
oh8, 20k Pac,’ 760 (1930). Deposit of the smount of the judgment itself
is required by Sections 1270.01 and 1270.02,

Code of Civil Procedure Section 1254 was construed to make the
amount, if any, to be deposited in addition to the judgment to be

discretionary with the trial court. Orange County Water Dist. v. Bennett,

156 Cal. App.2d 745, 320 P.2d 536 (1958). This construction is continued

under this section.

-67-



1270.05.

Withdrewal of depcsis

1270.058. {a) Subjoet to subdivision (), mny defendant for
whom an amouat has been deposited upon the judgment, or
any defendant determined by the judgment to be eniitled to
an gmonut deposited prior to entry of ihat judgment, is en-
titled to dewmand and reccive the anwonut to wlich he is emditled
under the judgiuent upon ciitnining sn order from the eourt.
Upon application by such defeadant, the court shail erder that
saeh moey be paid 10 bim upon his filing (1) a suiisfaction of
the judgment or {2} a reccipt for the money and an abandon-
ment of all clabs and defonses exeept bis clain to greater
eompensation.

{b) Epon objection to such withdrawal ruade by auy party
to the proceeding, ilie court, in ity diserction, may require the
defendant to file un nudertuking in the maoner and apon the
conditions specified m Sections I“’bh{m and G606 for with-
drawal of a deposic prior to judenient.

{e) Appleation for withdrawal after entry of judgment
sthall be made under the provigions of Seetion 126804 if the
judgment has been reversed, vacated, or set aside and no 01 her
Judemeut has been cutered.



§ 1270.05
ormenc.  Section 1270.5 is based on subdivision (f) of fopmer

Section 1254, For the Pparallel aravisions for witchdrawal »T
2 deposit prior to Judgment, see Sections 1268,05 and 1268.05.

Decisions under Section 1l of Article I of the California Constitution
and Code of Civil Procedure Section 1254 held that, where a deposit was

made to obtain possession prior to Judgment, the defendant wans nometheless

entitled to proceed under the provisions of Section 1254 after the entry

of judgment. People v. Dittmer, 193 Cal. App.2d 681, 14 Cal. Rptr. 560

{1961). See also People v. Neider, 55 Cal.2d 832, 361 P.2d 916 {1961)-

compare G.H. Deacon Inv, Co, v, Sujerisr Court,1326 val. 392, 3L P.2d

372 (1934)(practice_before any provigion existdd for withdrawal of a
deposit made before judgment). The language of this section has been
changed to incorporate this construction. The section also has been
changed to permit the court to require security as a condition to with-
drawal in appropriate cases,

Gode of Civil Procedure Section 1254 was construed to permit the
defendant to withdraw any amount paid into court upon the Judgment,
‘whether or not the plaintiff applied for or cbtained an order

for posscssim.  pesple v, Qublerrez, 207 Col. /3,22 759,

24 C21, Batr. 781 (1962). That esnstruction is continued in
effect, . Inferentially, Szction 1254 permitted withdrowsl only of the .
amount deposited upon the judgment and not the additional amount, if

any, deposited as security, See Pecple v. Loop, 161 Cal. App.2d 466,

326 P.2d 902 (1958). That cometruction also s contimued in effect.
The reredy of a perty entitled to an amount upon o judgment where
that anount has been withdrawn prisr t5 judgment by another party is set

forth in Sectisn 1268,08, -69-



7N

§ 1270.06

1270,06, Revayment of amount of excess withdrawal

1270.06. 'When money js withdrawn pursnant to this chap-

ter, any amount withdrawa by a persen in exeess of the amount

¢ towhich ke is entitled as finally determined in the proceeding

shall be paid without interest to the plaintiff or other party:

entitled therets, aud the eourt shall enter the judginent ac-
eordingly.

-

Comment, Section 1270.06 is tne sams in substance as

sebdivision {g) of former Section 125k,




N

§ 1270.07

1270.C7. Taking possession does not waive right of avneal

127007, The plaintiff does not abandon or waive the richt
to appeal from the judgiment orffequest a new trial by deposit- !
ing the amount of the judgment or taking possession pursnant
to this chapter.

Commente Scobtion 1270.07 is the same 1n sobstance 35 subidivision

{e} of former Section 1254, VUnder Section 1270.0%, the defendanti may

2lse retain his ripght to apporl or to request s mew trial uvpon the
issue of compensation only even though he withdraws the depusit, This

may be accomplished by filing a receipt and waiver of 2ll claims and

defenses except the ¢lair to ;j'eat-er compensation, CIf, People v,

Cutierrez, 207 Cal, App.2d 759, 2L Cal, kptr. 781 (1962).

=7i-
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1270.08: Deposit in State Treascry unless otnerwise reguired

1270.08. Money deposited as provided in this chapter shall
be deposited in accordunce with Section 1268.10 and the provi-
sions of that section are applicable to the money so deposited.

Comments Section 1270.08, which incorporntes by relerence,

Secticn 1268410, supercedes the first thres sentences of sube

division {h) of fomer Section 125k




.

N

C . § 14425 {Covermmert Code)

18025, Condempation Deposits Fund

See. 16,  Article 9 (commencine with Section 16423) is
added to Chapter 2 of Part 2 of Division 4 of Title 2 of the
Governmeut Code, to read:

Article 9. Condemnation Deposits Fund

16425. The Condemnation Deposits Fund in the State
Treasury is econtinued in existence, The fand consists of all
money deposited in the Btate Treasury under Title 7.1 {com-
menecing with Section 1268.01) of Part 3 of the Code of Civil
Procedure and all interest earned or other inerement derived
from its iuvestment. The State Treasurer shall receive all
such moneys, duly receipt for, and safely keep the same in the
fund, and for such dnty he is lizble upon his official bend.

Comment, Sections 161;25-16142?. restate the substance of a portion

of subdivisicn (h) and all of subdivisions (i) and {j) of former Section

125k,




§ 16426 (Government Code)

16426, Investment of fund

l,_/

16426. (a} Morey in the Condemnation Deposits Fund may
be invested and reinvesied in any securities deseribed in Ses-
tion 16430 of the Government Code or deposited in banks as
provided in Chapter 4 (commencing with Seciion 16500} of
Part 2 of Division 4 of Title 2 of the Government Code. '

(b} The Pooled Money Investment Board shall desipnate
at least onee 2 morth the amount of money available in the
fund for investment in securities or deposit in bank secounts, -
and the type of investment or deposit and shall o '
the investment or deposit program that fands will be %
able for the immediate payment of any eourt order or de-
eree. Immediately after snch designation the State Tresgurer
shall invest or make depoaits in bank srecunts in secordanse
with the designations. For the purpeses of this snbdivision, a
written determination signed by e majority of the members
of the Pooled Money Investmient Board zhigll be deemed-io be
the determination of the hoard. Members may anthorize depn.

ties to aet for them for the purpose of makmg datemnimﬂm
under this section. :

Comment. See the Comment to Section 14425,

~ Tl
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& 16427 (Government Code)

16427, Aovortionment and disbursement of fund

Conment,

15427, Interest earned and other increment derived from
investments or deposits made pursuant to this artiele, after
deposit of money in the State Tressvry, shall be deposited
in the Condemmation Deposits Fund. After first dedueting
therefrom expenses imcurred by the State Treasurer in taking
and making delivery of bonds or other securities under. thig
article, the State Controller shall apportion as of June 30th
and December 31at of each year the remainder of sueh inter.
cat earned or increment derived and deposited in the fund
dnring the six ealendar months ending with soch dates. There
shall be apportioned and paid fo each plaintiff having a de-
posit in the fund during the six-month period for which an
apportionment is made, an amonnt directly proportionafe to
the total deposits in the fund and the length of time such de-
posits remained thercin. The State Treasurer shall pay out the
money déposited by a plaintiff in suelr manner and at such
times a3 the court or a judge thereof may, by order or dee.ree,
direct.

See the Comment to Section 16L25,
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8 38090 (Govermment Code)

Covernment. Code # 33090 (amended)

See. 17. Seetion 38090 of the Government Code i
amended to read : :

38094, Theﬁgh#%qeempeueaﬁoner;dmgesmat
mmammmmmmmmﬁm
dote is the measnre esfaponsation Froperty actaally
mmmm&mnwmmhm*
inriowdy affected: date of valwstion in procecdings wxider
this orticle shall he determined in accordumee with Seebion
12496 of the Code of Civil Proeedure.. In cases in whick
compensation i ascertained by referees appointed purssant
to this ariicle, the date of the filing of their repert with the
eourt shall be deemed the date of irial for the purpose of de-
-termining the date of valuaiton, :

Comment, This section of the Perk and Playground Act of 1509

5

a {Covernnent Code Secticqs 38000-38213) was enacted in 1913 (Stats,

I

1913, Che 2h6, p. 417, & 3). It has not been amended pravioasly to
ccnfom to the varions chanpes that have been madz over the years in
the fode of Civil Procedure. The sectlon is amended %o confc_mq, as
near zs may be, to thc Code ¢f Civil Procedure. See new Code of

Civil Procedure Section 12k9a.

A
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§ 38091 (Government Code)

Government Ceds # 35091 (amended)

Ske. 18, Section 38091 of the Government Clode is amended

tovead:-

38001, Impmvementa placed upon the property at‘ter
pﬂh&ie&am of the netice of passane of the ordinenee of i
tention the service of summons shall not be included in the

assessment of compensation or damapes.

Comzents, This section of the Parks and Playgrounds Act of 1509
(Governwent Code Sections 3800&638213) was gnacted in 1513 (Stats. 1913,
Che 2L6, pe 117, B 3)s With 'msg:.ecﬁ to t;k_:e construction of thié ggction
and relatsd sections, see City of Los Angsles v, Classell, 203 Cale Lk,

262 Pace 108h (1926)., The section is amended o conforn to Cods of Civil
Procedure Section 12)9.1 which oprovides that improvements placed upon the
property after the service of summons snell not be included in the asssssmand

of compensation or damages, .




g ;203 (Strects and Nighways Code

Stroets and Yighways Code 5 L203 {amended]l

Sme. 19. Section 4203 of the Streets and Highways Code
is amended to read :

4203. Ee*themweﬁas&emmg%hemmm
at that dete shall be the mensure of compensabion for all
Propery to be aetrvally taken; and alse the basis of dumees
to property Hut acthaiby taken byt adariondy afestod; n ol
mw;&mammmﬁemmm&a
aob made within ore vear siter the date of the fweuanee of the
surnens e the acties; the risht to eompensiiion and dam-
aees shall be deetnod to lovee acerned ab the dote of the hear
ium of the melion to set +he cetien for teial and the actonl
wadue ob thad date shall be the messore of eompensation and the
basin of dewages:

The date of voluation in proceedings wnder Chapters 7
feommencing with Scclinn 4183) through 10 (commencing
with Rection 4255) of this purt shall be determined in ac-
cordance with Section 124%a of the Code of Civil Procedure,
In caser tn which compensafion is ascertoimed by reforees
eppointed pursvant to this chapier, the date of the filing of
thetr report with the eourt shall be deemed the Jdaie of trial
for the purpose of defermining the dofe of veluation.

Cxmment .

This section of the Zlrcet Upening Act of 1903

{Streets and Hishways Code 3actions (000-5ih3) derives from an

enactment of 1909 (S:iats., 1903, Ch. <05, o, 1038, § 5). The

section is iniended o aceord, as near as may be, with provisions

of Code of Civil Procedure Section 180 Lhat

valuation for condarmalisg o

.

specily tih date of

proceedizge renerally.  See fity of Los

Ay ee o - N T - e - ~ A T -
Anseles -+, ulj..er. i0E Cal. fpn. 099, 203 Pae. 2G4 (1989); City of

., Los Angeles v, Murrisz,  7h Csl. Avp. 573, 241 Pac. 40 (1925).

section ig amended oo zccord with Code of Civil Procpdure Section

124gn,

~78~

The



§ L20k (Streets and Highways Cods)

Streets and Highways Code § 4204 {amended)

Bee. 20, Seetion 4204 of the Streets and ITighways
Code is amended to read

4204. No improvements placed upon the property pre-
posed to be il subsequent to the date ab whiek the rishs
to eompennabion and dmmnpes bas seerned: service of stiom-
mons shall be ineluded in the asgessment of compensation or
damages.

comment. This section of the Street Opening Act of 1903 (Streets
and Highways Cade Sections A000-44L3) is arended o conform to Code of
Civil Procedure Section 1249.1 which provides that in@rovements placed

upon the property afier the service of sumons shall not be ipcluded in

the asseszsment of compensaltion or damsges.
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Bencte Constitutionagl 4 No. ._.—A resolulion to
. prapose to the f th State of Califormia an amend-
. ment to the O of huﬂa,bymcndmgﬂeam
14 of Artiele J thmof, slating io emnunt damm

Re:obvod by the Senade, the A mb!g eoncurring, That the
Legislatnre of the State of Culifornis at its 1967 Regular
SBesgion commencing on the 2nd day of Januvary, 1967, two-
thirds of the members elected to each of the two houses of the
Legislature voting therefor, he eby proposes to the people of
the State of California that the Coustitution of the mt.e be
amended by amending Section 4 of Artiels I thereof, to

«amwelfed of this seclion:

1) Private property shall pot be taken or damaged for
public use without just compensation having first been made
to, or paid into eourt for, the owner; and ae nghbe#-wny or

lands to be used for reserveir parposes shall be appropristed
10 +he use of any eorporetion; ¢xeept 8 Mmunicipal eorparation
oF & eonnty on the Biate o W plitun water distriet; g
nicipal siility distriet; moniek WMME-
rigation; lovee; reclamation or waler consuryniion dighriel; o
sisndue public corperation aniil £l compencation thevefor
be first mede in Money o apeonk end paid inte vourd for
proposed sach corporation eompennntion akall be
ascestained by a Jury; vuless & jury be waived; as in ether

mmmm %m i

) PORGORBLAN
and wse of any right of way o h&shbama&ia-m
. woir purposes; requived for o pr mmmmw

of or an eopement thewefor be poaght upen: AEIERGINg
eminent domein proveedings accprding to law i o court of com-
-1- 1

8ec. 4. (6) Ezcept as propvided in subdivisions (b}




Wﬁmd@m&ém&emﬁm sach pro-
eoart may deicrmine to bo veasonubly adequbte to sesnre o

oy, 8o avon as the same aon be scseriained aeeonding o Jaw:
%mm%mﬁwmm enuent

{2) Bubject to the prwmm of Bection 23 of | Article X1I, ‘B
jusé compensalion shall bemmdmnmrtnfmardmm i

o:leromﬂmmd,m!maﬂryumed shall de do-
termmadbya;ur-y

| Proposed . addi tion
is deleted

'ﬁgaaﬁaaﬁ&wﬁszsﬁaazas;semqmmmwwg

3
e iﬁ--ﬁ! ] ;2 A
35 the Legisleture moy spenfy and m,fy the enbifier or per-
36 sons by which, the public purposes for whick, and the manner
37 0 oand lhe Hme al wheck, possasmanofmpm y
28 eri‘u snterest may be taken following enceen
sneni domain procee&ng and prior o ﬁmt judgment.
M )Before possrlmm of  any Wwﬂty or : !

§

Rawiount of money ae-blvo-od

pmpertysuterextmdaﬂydamagemmdmttoi
46 moncy so deposited shall be avadable immediately
47 om or Wm:; the court determines io ia endille
48 moy be withdrawn in accordonce with such pro _ - _
stich seeurity as the Lepislat ceeding is pending shall ;
49 Hpom sus v Lo deterine or redetermine the E

sount of - hablo ju:t compensation and shall requirs
_aitortm it as & condition to the taking or
retentien of possessioa by the plaintiff, /‘ 3

On mota.on of any party having
an intarest in the property, |
the court in which the pro- -

L-1403-—350 8-88 1M




§ 1k

Comment. The effect of this amendmeht is as follows:

Subdivision (a). The amendment makes%

constitutional law respecting “public use ,""

no change in existing

"just compensation,""inverse

condemnation proceedings,” “date of valuation,” or the -gemeral requirement

|
that property not be taken or demaged until compensation is made to or gaid

into court for the owner. See Peyple v. C

alier, 52 Cal.2d 299, 340 P.2d

598 (1959),and City and County of San Frangisco.v,.Ross, 44 Cel.2d 52, 279

P.2d 529 (1955)(public use); Metropolitan j&ter._ Dist. v. Adams, 16 Cal.2a
676, 107 P.2a 618 {1940), and Sacramento etd. R.R, Co. v. Hellbrom, 156

Cal. 408, 104 Pac. 979 (1909)(just uonpenseltion:) ; Bauer v, Venturs Ccmgg}:,'

45 Cal.2d 276, 289 P.2d L (1955), and Rose ¥

. State of California, 19 Cal.2d

713, 123 .24 505 (1942} {dnvaren mmaﬂ‘m nraresdings) « Hetlbron v.
Superior Court, 151 Cal. 271, 90 Pac. 706 {1907) and McCauley v, Weller,

12 Cal. 500 (1859)(pre-payment or deposit}.

Section 1+ has been hald not to

prescribe the date of valuation for property taken by eminent domain

procesdings, nor to restrict the Legislature in fixing such date at any point

of the proceedings. 8See City of Pasadena v

. Porter, 201 Cal. 381, 257 Pac.

526 (1927); Tehama County V. Brian, 68 Cal.

57, 8 Pac. 673 (1885); City of

Los Angeles v. Oliver, 102 Cal. App. 299, 283 Pac, 298 (1929). This 1is so

even in those cases in which the condemmor [takes posseaéion of the property

prior to judgment. BSee City of Los Angelesg

v._Tower, 90 Cal. App.2d

869, 204 P.2d 395 (1949). This amerdment makes no change in these principles.

The second paragraph of this subdivisi

on states the established judicial

-construction of the deleted language requiring that '"compengation shall be

ascertained by a jury, unless a jury be walved, as in other civil cases in

a court of record, as shall be preseribed by law.” See City of Los Angeles




§ 1k

v, Zeller, 176 Cal. 194, 167 Pac. 849 (1917), With respect to the

regquirement that the power of eminent domain be exercised through judicial

proceedings, see Wilcox v. Engebretsen, 160 Cal, 288, 116 Pac. 750 {1911);

and Weber v. Board of Suprs. Sonta Clara C

.y 59 Cal. 265 (1881). Regarding

the assurance of trial by jury in condemnation and inverse cohdemmation

proceedings, see Vallejo etc. R.By. Co, v. Reed Orchard Oo., 169 Cal. 545,

147 Pac. 238 {1915), and Highlend Realty Col

v San Rofae’, 46 Cal.2a 669,

298 P.2d 15 (1956).

The purpose of meking the sedond paré#-raph "subject to the provisions

of Section 23a of Article XIT" is to preve
23a is superseded by the reasdoption of thi
the Legislature to authorize the Public Ut
the compensation to be made in takings of

23e is limited in application %o property

use, See §,H, Ctidde Lumber Co. v, ReR.: Cooh

't any implication that Section
sectiony Section 23a empowers
lities Comdrissiofi to determine
ublic utility property. Section
hat is already devoted to a public

ssion, 212 Cal. 691, 300 Pac.

12 (1931). The procedure for determining |

ust compensation edopted pursuent

to Section 23a (see Public Utilities Code gectian_s 1401-1421) s not

exclusive and is an slternative to proceedi

nge under Title 7 {commencing

with Section 1237) of Part 3 of the Code of Civil Procedure. Further;

in cases in which compensaticn is determined by the Public Btilities

Conmissicn, the procedures of the Code of ¢

for adsessing compensation are available 1o

ivil Procedure other than those

the parties: Seé Citizén's

Utilities Gb: V. Supsrior Court, 59 Cal.2d

805, 31 Ccal: Rptr: 316; 382 P.2d

356 (1963). This emendment makes no ehaiag% in these rules.




§ 1

VSu‘bdi'\-rieionr (bj; This subdivision is ne‘#. I‘I’.r.:repla-ces -thé
former autﬁorization for the taking dfi "immediate possession" in
c.ertain cages and removes any doub;#hethei' the Leg:lslé.:tﬁré my
authorize possession prior to jJudgment in cases cther than those
provided for 'l:-;v the amendments of 1918 (righﬁs-of—way) and 1'93-&'

(reservoira) See Steinhart v. mperior Coiirt, 137 cal. 575 , 70

629 (1902) Compare Spring Valiey Water Works v. Drinkhmwe-,r

95 Gal. 220, 30 Pac. 218 (1892); Heiibmn v. Superiéy Gaui‘t, 151

cal. 271 90 Pac. T06 (1907).  See aisc Taylor, Posséssion Pritr

to Final .:I‘udgment in california. condémmtion Practice, T SANTA

cmm LAWYER 37, 56-T4 (1966).

Eubd:lviai(:’h (c) This subdivision ma}nes explicit the requ:lrement

that, before poaseasion or use of property is taken, there be a deposit
of the probable amount of compenaati&n that eventually will be awarded
in the proceeding. The subdivision alsc adds & requ:trenent, not
heretofore imposed by this section, that the funds be ava.ilable to

the property ow'ner, rather than mereiy be deposited as security. The
subdivision thus accords with decisidns of the (alifornia Supieme

Court holding that, Yefore property is taken, compensation must be

paid into court for the owner. Sée gtelsmhart v, Supsriow Court, 137

cal. 575, 70 Pac. 629 (1902). The subdivision contemplates that the
amount to be deposited may be determined initially by the plaintiff,
but that such amount shall be subject to determinatien or redetermination

by the court on motion of any interested party.




Language delsted.

of this-sectian, this amendment. eliminates
tion" of property in certain cases, "untii.
firét made in money or ascertained and pii
This language adds nothing to the meaning\o

Steinhert v, Superior Court, 137 Cal. 5T5n

explicit requiremént is imposed ' by new s#b

Also deleted is the lenguege requirir

campensation be made "irrespective of any Penefits from any impravement

proposad. This requirement respeecting th%
held inoperative because of its comflict wP

of the Fourteenth Amendment to the CQnstit?tion of the United States. See

‘Beveridge v. Lewis, 137 Cal. 619, 70 Pac,|1083 {1992}, People V. Hcggggp;ds,

31 Cal. App.2d 219, 87 P.2a T34 (1939).
amendment clarifies the power of the Legis

of benefits in eminent domain proceedings. |

'EThe proviso to the first sentence of %

following sentence, dealing with “irmedict

“4nd reservoir cases are superseded by subdivisions (b) and (c).

 In-deleting tue last sentence of this

the provision that, in effect; property may be taken by eminent amn for

certain logging or lumbering railroeds, an% that such. taking constitutes

the taker a common :carrier. This pxogis;om

congtrued or.applied by the .California appe

'purposes mentioned in the sentence are autﬁorized by Sectiﬂn 1238 of the

Code of C1v11-Procedune«and;ﬁectlon;109} 9#

~In deleting the sécond portion of the fifst senhtence

|
by Section 12u8 of the Code of Civil Proce#ure.

§ b

language prohibiting "appropria-

full compensation therefor be

d into court for the owner,"
£ subdivision (a)(l)

7 Pac. 629 (1902)
di?isl on ( ;:)

See

A more t

that in certain cages,

offsetting benefits has been

th the equal proteeticn clause

deleting the language, this
sure to deal with the offsetting

The subject is now governed

kie sectlon, and the next

posseasin” in right of wey
section, thié amendment eliminates

s added in 1911 has never been

ellate courts. Takings for the

the Qivil CQda. The portion

~B-




of the sentence making the taker a copmon carr:l.er is merely an instance of\
a broader proposition inherent in the nature of the power of eminent domain.

See Traber.v. Railroad Commiseion, 183 Cal. 304, 151 Pac. 366 (1920);

Western Canal.Co. v. Railyead Commission, 216 Cal. 639, 15 P.2d 853 (-51932).'

Deletion of the sentence is intended to clarify, rather than change,
existing law.




36 . E'?__nirwﬂt Domain Code

ARTICLE VI
Juat Compensation and Measure of Damages

Section 601. Just Compenaation.—The condemnee shall be
entitled to just eompensation for the taking, injury or destruc-
tion of his property, determined as set forth in this article.

‘Comment:

This section is derived from the Pennaylvanin Constitution, Artiele I,
$10, and Article XVI, 38, and indicates thal just compensation is defined
and is to be: det.ermmed re sat forth in thia article.

Section 602. Mesasure of Damages.~-Just compensation shall
eonsist of the difTerence between the fair market value of the
condemnee’s entire property interest immediately before the con-
demnation and as unaflected thereby and the fair market value
of his property interest remaining immediately after such con-
demnation and as affected thereby, and such other damages as
are provided in this article,

In case of the condemnation of property in connection with
any urban development or redevelopment project, which prop-
erty is damaged by subsidence due to failure of surface support



Sections 601603 a7

resulting from the existence of mine iunnels or passageways
under the szid property, or by reason of fires oceurring in said
mine tunnels or passageways or of burning coal refuse banks
the damage resulting from such subsidence or vnderground
Hres or burning coal refuse banks shall be excluded in deter-
mining the fajr market value of the condemnee’s entire property
interest therein immediately before the condemnation.

Commens: i

This section seta forth what damapes the condetnties is entitled to when
his property i condemned. The first paragraph of this section codifies exiat.
ing ense law by adopting the “before and nfter rule,” which is firmly en-
trenched in the Jaw, Brows v. Commonipeaith, 309 Pa, 156 (19606), and adds

other itams of dwnagea sa provided in Seckions 608, 605, 610, 611, 612, 613
&nd Gl4. .

Section 603. Fair Market Value—Fair market value shall be
the price which would be agreed to by a willing and informed
seller and buyer, taking into consideration, but not limited to,
the following facters:

{1) The present use of the property and jts valve for such use.

' {2) The nighest and best reasonably available use of the prop-
erty and its value for such use,

(3) The msuchinery, eguipment and fixtures forming part of
the real estate taken.

(4) 'Other facters as to which evidence may be offered as
provided by Article VIL

Comment:

Thie scction is intended to enlarge the traditional definition of fair
market value 10 conform to modern sppraisal theory and practice, which
differentintes between laarket price, which iz the price sctually paid for
& property onder conditions sxisting nt a certain date regardless of pres-
sures, raotives or intelligenes, and market value, which is what & property
is setwally worth, a theoretical figure which assumes & market among logi-
cal buyers under ideal zonditicus.

' This section contemplates first & “willing”’ seller and buyer. This meana
that neither is under slmormal preasure or compulsion, and both have a
reascanable time within which to set.

Secondly, it contemplates an “informed” seller and buyer, which means
that both are in possession of all the facts neceassry to make an intetligent
judgment.
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Clause (1) will permit eonsideration of any special vaive the property
may have for its existing use, including improvements uniquely relnted to
that use and, in conjunction with the provisions of Section T05{2) (iv), will
provide for proper valuation of special use properties, such as churches,
whith have no normal market, beesuse It presuppeses a buysr who would
purchass it for its existing use.

Clnuse {2) permits the traditional consideration of the property’s valoe
for the highest and best us¢ to which it la adapted and copable of being
nasd, provided such use js reasonably available. If it iz claimed that the
property is mors valuable for a use othar than ite existing use, it should
be shown that such use is reasonably available after considering the exiat.
ing improvements, the demand in the market, the supply of competitive
property for such use, the soning and all other reesonably pertinent factors,
Existing zoning would ordinarily be controlting, but evidence may be given
of B sulficient probability of a change in zoning a3 to be reflacted in market
prices of simitarly zoned propertics. See Snyder v. Commonwenlik, 412 Pa,
15 (1963).

Clause (3) iz in accord with existing law since it assumes that the
machinery, equipment and fixtures are part of the real property taken. See
T Diamond Mills Emory Co. v, Philadelphia, 8 Dist. R. 30 (1898), and alse
Philadelphia & Reading Railroad Co, v. Getz, 113 Pa. 214 (1886).

Clause (4) was included in order to make 1t elear that in ascertaining
fair market value, al! matters which may properly be introduced into evi-
dence as provided In Article VII of this set may be considered.

Tt is not intonded by this section to repeal statutes providing for the
consideration of additional factors or criteria, See, for example, Second
Clasa County Port Authority Act, 1958, Aprit 6, P. L. (1056) 1414, an
ametided (55 P. B, §551 ot s3eq.). )

Section 604. Effect of Imminence of Condemnation.—Any
“¢change in the fair market value prior to the date of condemna-
tion which the condemnor or condemnee establishea was sub-
stantif\lly due to the general knowledge of the imminence of con-
demnation, .other than that due to physical deterioration of the
property within the rensonable control of the condemnee, shall
be disregarded in determining fair market value,

Cemmeant : -

This section ia new. Although it has no counterpart in existing law,
the langunge of this scction s based on the lavguage in Olwon & Frevek,
Ino. ». Commonwealth, 390 Pa. 266 (1960), at page 272, where the court
used the phrase “zeneral knowledge of the imminence of . . . condemna-
tion. . , . In many cases, condemness 3uffer An ceondmic loas becausa of
an anpounesment of the proposed condemnation by the conderanor prior to
the actonl condemnation, Where such announcement ia made and publiclzed,
which may be several yesrs before the actual condemnntion, the tenants of
the condemnes mave out o fail to renew their leraes and nev lenants can.
not be obtained beeavm: of \he proposed condemnation, Under these condi.
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tions, the property which is to be condemned is cconomically deteriorated
through ne fault of the owner-condemnee, and ne a consequence, st the
timo of actual condemnation, the amount of damases may be affected to the
detriment of the innocent condemnee becsuse of inck of tenonts or because
the condemnee waa forced to rent at lower rettals for short terms. This -
section permits the condemnee to show these oo joniie circumstances in orvder
to prove what his damuoges octually are ot the date of taking. On the other
hand, in mony coses an announcement of the | roposed condemnrtion causes
an inflation of preperty volues and os & resul: the condemnor may have to
pay more for the condemned property. The :ondemnor may show thia in-
crense in the value of the condemned proper ¥. Any decline or inerease in
the fair market value coused by the general ! nowledge of the Im:mr-anee of
the condemnaticn is to be disregarded.

Physical deterioration of the property -hich may oescur beeause of the
imminence of the copdemnation is also to be disregarded in determining
fair market valuc if the concdemnece has 1 :ted reasonably in raainteining
and protecting his property.



