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2/13/67 

Hemorandum 67-2l 

Subject: Senate Bill N". 253 (Discovery in Eninent Domain Proceedings) 

Attached is a copy of the Annual Report 1'lhich contains the Recommendation 

on Discovery in Eminent Domain Proceedings. 

Also attached as Exhibit I (pink) is a cop y of Senate Bill No. 253 

(introduced to effectuate this Recommendation), showing the amendments 

adopted by the Commission at the January meeting. 

Attached as Exhibit II (yellow) is an alternative draft of an amendment 

to Section 1272.02. The staff presents this for Commission consideration. 

lie believe that the alternative draft is a beUer war of expressing the 

policy decision of the Commission. 

Attached as Exhibit III (green) is a let'oer from the office of the 

County Counsel of the County of San Diego. This letter contains a suggested 

revision of the Comment to Section 1272.04. \'Ie have incorporated the 

substance of this revision in the Report set out as Exhibit IV. 

Attached as Exhibit IV (buff) is a draft of a report for the Senate 

Committee on Judiciary on Senate Bill No. 253. This report contains revised 

Comments to two sections. 

After approval of the amendments to Senate Bill No. 253 and of the 

draft of the Report of the Senate Committee on Judiciary, we will take the 

necessary action to have the aLlendments made and the report adopted. 

Respectfully submitted, 

John H. De1f.oully 
Executive Secretary 
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'lI!morandum 67-.21 

No. 253 

Inkoduced by Senator Bra.dley 

Febrtllll"y 6, IP67 

A. IJ<)f to fld,d a. ckapfer hea&i"g immedi4tdy prsoedMlg 8"" 
. tion 1237 of, aM to fld,d Ohapter 2 (eommeMirlg witl!. 

8eetion i27.M1) to Title 7 of Part 3 of, fhe O0i/8 qf CtW 
Pr<Judotre, relating to emiMflt domain. 

Tile peop1,e of the Stat. of Oaliforma do eMct fU fo&w: 

1 SECTION 1. A eh&pter heading is added immediately pr&o 
a - ceding Section 1237 of the Code of Civil Pr!)cedure, to read, 
3 
4 
I) 
6 
7 
8 

Cru.PT:m 1. EMINEN'J' DolUlN Gl!NBBAI£Y 

S:Bo. 2. Chapter 2 (commencing with Seetion 1272.01) is 
added to Title 7 of Part 3 of the Code of Civil Proeedure, to 
.read, - -

LEGISLA.TIVE COUNSEL'S DIGEST 
_ SB 253, 8& introduced, Bradley (J ud.). Eminent domain. 
Adds Ch. heading, and adds Ch. 2 (eommencing with See. 1272.01). 

Title 7, Pt. 3, C.C.P. 
- Specifies procedures for discovery· in eminent domain proceedings. 

Seta time -for which demands and cross-demands of vaitUiti{)Jl data 
must be made, preserihing the form and contents of such. demands. 
-.Allows Judicial Council to prescribe, by rule, times tor serving and 
ftling demands in eminent domain proceedings different from those pre
seribed in the Code of Civil PrOcedure. 

Specifies what information shall be contained in the statement of 
·valuationdata. 
. -.&quires party who has served and filed a statement of valuation 
~ to gi~ notice i.f he plans to call prescribed witnesses not listed 
~ his st&temeat of valuation data, or witnesses to testify to data re
quil\!d to be listed in his statement but which was not. Requires that 
.,notice be .giVtln where information is discovered wbich was not listed. 

Umita &dmis$ion to evidencll whieb was required to be, but which 
was not, listed in the valuation statement. 

Vote Majority; Appl'Opriation~No; State Expense-No. 
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1 C~ 2. DIsooVBBY.1N EMINENT DOH.UN l'BoaII:BI>mQII 
11 

:5~~ " may serve npon any party and file 
S . a te ~~nge .ya\lultioo Pa~.. . 
7 (b) A party on whom a demand is served may, not later 
8 than 10 days after the service of the demand, serve npon any 
9 adverse party and .file a erOOlHlemand to exchange valuation 

10 data relating to the parcel of property described in the de-
II :mand. 
12 (e) The demand or eross-demand shall: 
IS (1) Deseribe t.he parcel of property npon which valuation 
14 data is to be exchanged, whieh description may be made by 
15 reference to the complaint. 
16 (2) Include a statement in substantially the follOwing form: 
17 "Y.o.u ve required to serve and file iI statement of valuation 
18 data in oompIianoe. with Sections 1272.01 and 1272.02 of the 
19. Code of Civil Proeedure not later then 10 daya prior to the 
20 day set for trial and, subject to 8e<.1.ion 1272.05 .of the Code 
21 of Civil Procedure, your failure to do so will constitute a 
22 waiver of the right to introduce on direct examination during 
2.3' your ease in chief Ilny matter required to be set forth in your 

prior to the date set for 
the pretrial conference 

~ statelllilDt of valua.tion data.~'_' --:-..,...-,...,-..-...,...,....,.--..,..,-.--r::~ 
25 Cd) Not later than~ays prior to the dllY set f~ trial, tID 
26 each party who served Il demand or el'OllS-demand ~ each 
27 pa.rty upon wh_ a demand. or cl'OllS-demand was servfl!l ahall 
28 serve and file a statement of valuation data. A paXV who 
29 serv-ed a demand or cross-demand .shall serve his IItMement 
30 upan eaeh party on whom he served his demand .or a:oos-de-
31 maud. Each party oil whom a demand or lll'OIifIodemand was 
32 served shall serve his statement upon the party who served 
33 the demand or eross-demud. 
34 -4a).~~ .Copuj) 1IIoII¥ .. ~J'~~ ... ~-

. 3~ "'-PI 'n d lUinl' Qsm.an. aJul U9fJa demand, end a time w_ 
36 I.i iiag-.J..~ 8l;ate_t&-~ak1MieR-~~ .... <i&--
87 "--'~ ~w--:IIP"eiAeil .... ~~-bll. Ill" l'Bl.e-
38 ... '11 ,.,'fide ~ -tM-4riaI,~It .. -I>eld. .... 1;biR..35..,.~-
39 . 4a:M¥4'il _i_-tM~~ wIa&t,ion..sMa ... Mft"&iNi-
40 ..,.. ......... 1it4Je.~_~'"'&aelt~,mar preliM-
41 fU.& i'. feet fm1D"e-.t-"~1lltM it t.het Ipsei&ea.e,.-,_ 
42 ~&-(-II1~It~,.. 
43 127:1.02. The statement of valuation data ahall contain: 
44 (a) The name and business or residence address of each 
45 person intended to be called as an expert witness by the party. 
46 (b) The name and busiAess 00:. residence address of each 
.41 pel'f/On intended to be called as a witness by the party to 
48 teetify to his opinion of the value of the property described 
49 in the demand or cross-demand or as to the amount of the 
50 damage or benefit, if any, to the larger parcel from which 
51 such property is taken. 
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l;';(~Y The naineaiid bl1$iness or residence address of eacb 
2 .' pel'!lOll.!lp(>n whose opinion the opinion referred to in Slibdivi
a . 'aiel> (b) is based in whole or in substantial part. 

J 

4(&) 'rho opinion of eaeh witness listed as required ill sub
~ c 41vision' (b) of this section as to the value of the .prllPE'rty 

6 .~eoonDed in the demand ~~an~d~as~~~~~l:::~~~~~~~~~~~:::§!§~~ , 7 '(;f the da.mageand . 
8 . wbieb 8llCh ' 
9 " eitent that 

lQ ' (1) The nse of the property. 
11 . (2) 'rhe zoning and the opinion oJ the witn_ 
12 as t(I the of any ehange in sueh zoning. 
13 '(8) A of the ..ales, contracts t() sell and pUrehase" and 
14 I.Mes supporting the opinion.' . ,. 
15(4) The cosfofreproduetion or replacementiJ!the existing 

· 16 improvements on the property less whateve:r' dep-rOOiatiG,n or 
,17, obsoI~ee the improvements have suitered and the method 
18' of ealcutation used to determine depreciation. . 
19 ' t 5)' The income from tbe the dedue.tions 
2() . from grilSS the the reasOnable 

the estimated gross rental 
m.!!-"""" income and deductions therefrom 

upon which such reasonable net 

21 nlltrentaJ. 
22 . ments tl\e!'E!OJ:I'I"'f 
23 '. indiCated 
24 . (6) If property is & portion of a larger parcel, & de-
25 &eription of the larger pa:rceJ from whieh the property is taken. 
26' .' (e) With respect to each sale, contract, or lease listed under 
27 li4ragraph (3) of subdivision (d) : .. 
28 . (1) The names and business or residence addresses, if 
29 ,_. - 1:, of the parties te the transaction. ,. . 

• 30' (2) The looation of the property subject to the tr&nsa,etion. 
31 . - (3) The date of the transa"tion. . . 
32 (4) If recorded, the date of J:eeOrdiug and. the volume and 
33 page where recorded. . 
34 ,(5) '!'he price and other terms and cir~umatanees of the 
35 transaetion. In lieu of stating the terms contained ill. any eon-
36 tract, lease, or oHler document, the statement may, if the doeu-
37 m.ent is .available for inspectiou by the adve.1'$6 party, state 
38 theplaee where and the times wben it is available for in-
39 speetioli. . , . 
4C 1272.03. (a).A. party who has served and mea a statement 
41 of valuation data shall diligently give notice to the parties 
42 upOn whom the statement was served if, after ~ee of his 
'1,3 statement of valuation data, he: . . . , .... 

'44 (1) Determines to call an expert witneSllnot listed in his 
45 , stlltement of valuation data; .. 

, 46 '. (2) J)etermines to call a witness not listed in. lUG statement 
47 of valuation data for the purpose of having such witness tea-
4S ~ to his opinion of the value o~ \;he property deseribed in 

· 49 the detnand or the amount of the damage ,or l>etiefit,. if any, to 
50 the larger'pa.reel hom whic1> suchpropmy is.~; 
5i (3) Determines to' have a witness ealled by bimtestif;r on 
52 direet examination during his ease in ehief to any data re-
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1,. q~oid tf,> ht,)i$t~d in ·the st&tement of valuation data but 
2 whielI was not so listed; or 

. 3' (.4):msc<>ve~ any data 'required .to be listed in his state. 
.• 4 ' ment of 'VII/patlon datil, but which was not SO listed. 

I> .'. (1:> l The, Mtire required by snbdivision (a) shall include 
6 the information specified in Section 1272.02 and shall be in 
1 Wl.'itjl)g;but such notice is not required to be in writing if it 

.8 "is given ..tter the oommeneellleutof ·the trial. 
. 9 1212.04. El(cept as provided in Section 1272.0.$, if a de-
10 mand to exchange valuation data and Olle .01'. more statements 
11 of valuation data are served and filed punmant tAl Seetion 
12 1272.01: 
13 (a) No party required to serve and file a statement of vaIu-
14 ation data may eall an expert witneBS to testify on direct 
15 examination during the case in chief of the party calling him 
16 unless the name and address of snoh witness are listed in the 
17 statement of the party who calls the witness. 
18 (b) No party required to serve and file a statement of valu-
19 ation data may call a witness to testify on direct examination 
20 during the ease in chief of the party calling him to his opinion 
21 of the value of the property described in the demand or eros&-
22 demand or the amount of the damage or benefit, if any, to the 
2..1 larger parcel from which such property is taken tIllless the 
24 name aud address of 81lelI witness are listed in the statement 
25 01 the party who calls the witness. 
26 (cJ No witness called by any party required to serve and 
27 file a statement of valuation data may teatify on direct exa.mi-
28 nation during the ease in chief of the party who called him to 
29 any data required to be liated in a statement of valuation data 
30 . nnless such data i. listed in the statement of valnation data 
31 of the party who c8lls the witness, except that testimony that 
32 is merely an ellplanation or elaboration of data so listed is not 
33 inadmissible nnder this seetion. 
34 1272.05, (a) The court may, upon such terms as may be 
35 just, permit a party to call ,a witness, or permit a witness 
36 called by a party to testify to data on direct examination"du-
37 ing the party's cose in chief where such witness or data is 
38 required to be, bllt is not, listed in such party's statement of 
39 valuation data if the Murt finds that IIIIGh party bas made a 
40 good faith ef!'ort to comply with Sections 1272,01 and 1272.02, 
H that he has complied with Section 1272.03, and that, by the 
42 date of the service of his statement of valuation data, he: 
43 (1) W ollld not in the exercifJe of reasonable diligence have 
44 determined to eall such witness or discovered or listed such 
45 data·or . 
46 (2)" Failed to determine to call such witness or to discover 
47 . or list such data through mistake, inadvertence, surprise, or 
48 excnsable neglect. 
49 (h) In making a determination under this section, the .court 
50 sh8ll take into account the fact that the oppoaing party may 
51 have relied upen the statement of valuation data and will be 



, 
-. 

-5~ -

1 prejudiced if the witness is ealled or the testimoftJl' COJl<lmIlng 
2 such data is given. . 
3 1272.06. The procedure provided in this chapter does not 
4 prevent the use of other discovery procedures or limit the 
5 matters thet are otherwise, diseoverable in eminent domain 
6 proceedings. 
7 1272.07 , Nothing in this chapter makes admiIsible UIy en
S deuce that is not otherwise admis8l'ble or permits a wim.s to 
9 base an opinion on UIy matter that is not a prop&!' beaia for 

10 sneh an opinion. 

o 
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Memo 67-21 

EXHmIT II 

ive 

1272.02. The statement of valuation data shall contain: 

(a) The name and business or residence address of each 

person intended to be called as an expert witness by the party. 

(b) The name and business or residence address of each 

person intended to be called as a witness by the party to testify 

to his opinion as to any of the followinG matters: 

i!2 9f-~RQ ~ value of the property described in the 

demand or cross-demand .• 

19l 9P-aB-t9-tRe The amount of the damage 9P-9QReflt, If 

any, to the larger parcel from which such property is taken. 

(3) The amount of the benefit, if any, to the larger parcel 

from which such property is taken. 

(c) The name and business or residence address of each person 

upon whose opinion the opinion referred to in subdivision (b) is 

based in Whole or in substantial part. 

(d) 'llk&4]?:i&U.GR-Gt: l'lith respect to each witness listed as 

required in subdivision (b)..!. s'-tRis-eea;;i9B-oQS-W-~-val:lleoS:F-~ae 

p~pt.y -a&&~rl9GG -i&-tae-&eIlI&RGoSp -e~~-aM: -as-w-t;fte -8!B9lil!l'l; 

s'-tae-~e9--~-9&R4'i~F-i'-aAYF-w-tRe-~ep-~aP&91-'P9m-wsies 

SYGa-~pgpsp1;y-i&-t~R a statement as to whether the witness has an 

opinion as to each of the matters listed in subdivision (b) and ..!. 

as to each such matter upon which he has an opinion, the following 

data to the extent that the opinion on such matter is based thereon: 

[No change in remainder of ,·'(:+.ion except for 
revision of subdivi8ion ,d)(5)] 
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Me~orandum 67-21 EXHIBrr III 

County of San Diego 
OFF.CEOF 

COUNTY COUNSEL 

, 

ROBERT G. eERREY 
"'-SSISTAN"t COUt'llTY COUNSEL. 

OEPVTIIES 
DUANE J. CARN.ES 
DONAL.D L. CLARtoe 
OAVID S. WAl..l(EFi 
JOSEPH KASE, JR. 
FREORIC G. ~UNN 
J .... MES E. Ml LL Eft 

BERTRAM Me LEES, JR. 

302 COUNTY ADMiNfSTRATION CENTER 

SAN DIEGO, CALiFORNIA 92101 

'--AWRENCE KAPILO~F 
FRANK L. ASARO 

LL..OVD NI, HARMON, JR. 
ROY k. GANN COUNT ... COUNSEl. 

Mr. John H. DeMoully 
Executive Secretary 

February 3, 1967 

California Law Revision Commission 
Stanford University 
Stanford, California 94305 

Dear Mr. DeMoully: 

Re: Discovery in Eminent Domain Proceedings 

At the January meeting of the Law Revision Commission you 
suggested that we submit a proposed revision of the comment to 
Section 1272.04, paragraph two, as set forth in the California 
Law Revision Annual Report, December 1966, page 28. Accordingly, 
it is our suggestion that said paragraph be amended to read as 
follows: 

"It should be noted that nothing in Section 1272.04 
precludes a party from calling a witness on rebuttal or 
having a witness testify concerning valuation data on 
rebuttal that is othe~lise gro8er. (San Francisco v. 
Tillman Estate-rro. [1928J 2 5 al. 651.) The section 
ilnuts only the calling of a.witness or testimony con
cerning valuation data on direct examination during 
his case in chief. ~Aasy-a-~apty-~s-~pee-te-eall 
aaaitieHa~-witResses-ep-te-ase-¥alaatiea-Qata-aet 
~istea-ia-ais-¥al~at~ea-etateaeat-waepe-it-is-Reees
sapy-t9-ae-se-;ia-epaeJ!l-te-J!le9at-tae-etaep-~al'tyJ.s 
eeateRtieasT A party also is free to bring out ad
ditional valuation data on redirect examination where 
it is necessary to meet matters brought out on the 
cross-examinat~on of his witness even though such 
valuation data was not listed in his statement." 

We believe the addition of the underlined material in the 
first sentence and the deletion of the second sentence would 
make crystal clear the Commission's intent that a party would 
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John H. DeMoully -2- FeJruary 3, 1967 

not be able to "sa!'ldbag" by producing valuatio;1 ,Jitnesses on re
buttal contrary to the rule of the 'Tillman case, supra. 

Very truly yours, 

BERTRAM McLEES, JR., County Counsel 

3y /,', ".,.",- ':'</'. 
DAVID B. WALKER, Deputy 

DBW:KIG 
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EXHIBIT IV 

DRAFT OF REPORT FOR SENATE COlillITTEE ON JUDICIARY 

REPORT OF SEMTC COM',l1TTEE ON JUDICIARY ON SENATE BILL NO. 253 

In order to indicate more fully its intent with respect to Senate Bill 

No. 253, the Senate Committee on Judiciary makes the following report. 

Except for the revised comments set out below, the comments contained 

l'nder the various sections of Senate Bill No. 253 as set out in the 

.Recommendation of the Calif~l'lli_c, La" Revision C'~TJmis~ion Relating to 

D!scovery in Eminent Domain P~~:eedings, contained on pages 19-29 

of the Annual Report of the California La" Revision Commission (December 

( 1966) reflect the intent of the Senate Committee on Judiciary in approving 

the various provisions of Senate Bill N~. 253. 

The following revised c~ments to various sections of Senate Bill N~. 

253 also reflect the intent of the Senate Committee on Judiciary in approving 

Senate Bill No. 253. 

Section 1272.01 

Comment. Section 1272.01 provides a procedure to facilitate a 

simultaneous exchange of valuation data in eminent domain cases. The 

procedure is not mandatory; it applies only if it is invoked by a party to 

'che proceeding. The procedure does not prevent the use of other discovery 

procedures. See Section 1272.0G. 

\ 
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Sectlon 1::'.72 • .;J4 

. Comment. The sa:nc.tion provluNl by Section 1272.04 ,is ne{~('ssary to 
lnsure that the parties will make a go-od f,~ith exeh~mge of the &iate~ 
~.e:nts of valuation nata. rndcr (~.xceptiona.l cireUmf..i'anee..s) the court 
lS authorized to permit the u:;e of a witnm:.:s or of valuation data. not 
included in tho Etatement. Sec Section 1272.05 and the Comment to 

. that section. 

or 
direc-!; 
the 

It) J J 1 J thtlN,thing in Bodion li72.04 p;ccludes a party 
from ('.aIling a WiUl€:SS on rebuttal or 11· ; •• that is otterwise 

proper. See San 
Francisco v. -
'l'ilban Estate 
Co., 205 Cal. 6~1., 

ing valuation data On rebutta ~.e Ilcdioh limit."'3''''fmiy· tit@: I R1Yt\~ &.:f.,g 

wit-nasI) 8"' te ... tilhlJh.~ BrlPG-erning vn1uvtjon>hrta QJ} Elip)'~t Mf n-ainfttj8f!l 
d.nr;ng b~ ~1l~ ia (Jl.i,ivi. ThM, d part, is .fEtt to caB additional wit ... 
neBS!\!! or t. ,,~.-~..nat.~ .... »-l>it;;..-J.u.ti"P .tlltem.llt 
wlHI'Te it ie B9QQl;f'fll'o¥ to do so iD._~'I'""~'tJnt-t1t('. otho pa:rty-<t-rcrmr
telrliWM.-A fUUty MIle .i€ iN" t8 f,t~~ut ({dditiollal valuation data 
on redirect examination where it is necf-ssilry to meet matters brought 
out Oll the cros~-cxamjnatjon of h'i:;:, witness eVi'Jl though such valuation 
data was not listed in lJi,~ sifti:.-eme:nt. 

(272 Pac. 585 (1928). 

'.rhe court. bho1l1c1 exereise diligence to confine a party'!:; rebuttal ease 
and his redire·ct f'xaminathr(1 of his witnesses to their purpose of meet
ing matters broug-}jt out during .the .. adv(,;Tse JHlrty's ease Or cross
examination of his witnesses. A 'pUrty shonld not be "pi~rmitt.ed to defc:at 
the purpoSf.: of thif'. tnapt.e:r- by TP<;:(':rv.ing wituesses and valuation data 

_ for· nse in rebuttal where such witnesses should have been used during-
tlle (~ase in c.hitf and such valuation data presented during direct ex
amina tion. 

No d6c·s the sectbn 
prec1ude a party 
from bringing 


