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Femorandum 67-21

Subject: Senate Bill No. 253 (Discovery in Eminent Demain Proceedings)

Attached is a copy of the Annual Report vhich contains the Recommendation

on Discovery in Eminent Domain Proceedings.

Also attached as Exhibit I (pink) is a copy of Senate Bill No. 253

{introduced to effectuate this Recommendation), showing the amendments

adopted by the Commission at the January meeting.

Attached as Exhibit II (yellow) is an aliernative draft of an amendment

to Section 1272,02, The staf?f presents this for Commission consideration.

Te helieve that the alternative draft is a betier way of expressing the

policy decision of the Commission,

Attached as Exhibit IIT (green) is a letter from the office of the

County Counsel of the County of San Diego. This letter contains a suggested

revision of the Comment to Section 1272.04. We have incorporated the

substance of this revisiocn in the Report get out as Exhibit IV,

Attached as Exhibit IV (buff} is a draft of a report for the Senate

Committee on Judiciary on Senate Bill No. 253, This report contains revised

Comments to two sections.

After approval of the amendments to Senate Bill No. 253 and of the

draft of the Report of the Senate Committee on Judieiary, we will take the

necessary action to have the anendments made and the report adopted.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Femorandun S7=21 . EXEBIT I

 SENATE BILL o  No. 253

. Introduced by Bemator Bradley -

February 6, 1867

KEFEREED TO COMMITTEE ON JUDICIARY

I

An act to add o chapler heading immediately preceding Sec-
“Hon 1237 of, end lo add Chapler 2 (commencing with
- Bection 1273.01) to Tidle ¥ of Port 3 of, the Code of M
Procedurs, relating to eminent domain,

The people of the Sicte of California do enact a5 Jollows: -

Secriony 1. A ehapter heading is added immediately pre-
-'sedmg Section 1237 of the Code of Civil Procedure, to vead:

Ceaarres 1. Exanenr Doxain GENERALLY
‘80, 2. Chapter 2 {commencing with Section 1272,01) is

add&edboT:tle?ofPart?;oftheCodeowaﬂProee&ure,to

5 =1 i G DD

: LEGISLATIVE GOI.TNSEL‘S DIGEST

BB 253, as introduced, Bradley {Jud.}). Eminent domain

Adds Ch. heading, and adds Ch. 2 (commencing with See. 1272.01),
Txtle T, Pt. 3, C.C.P.

Speelﬁes prmedures for discovery-in eminent dowmsain proceedings.

“Sets time for which demsands and eross-demands of valustion data
muosé be made, preseribing the form and contents of seek demands.
Allows Jndicial Council te preseribe, by rule, times for serving and
fiting demands in eminent domain proceedings different from those pre-
seribed in the Code of Civil Procedure,

Specifies what infermation shall be contained in the statement of

wluataun data,

- Reequites party who has served and filed a statement of valuatmn
data to give notice if he plans to call prescribed witnesses not listed
in bis statement of valuation data, or witnesses to testify to data Te-
gaired to be listed in his statement hut which was not. Requires that

actice be given where information is diseovered which was not listed.

Limits admission to evidencs whick was required to be, but which
was not, listed in the valuation statement.
'Vote-—Ma;onty, Appropriation—No; State Expense-—-No
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sdhnll previde-that
 4hio daz-ommbich-the stetementaci-vabnation- dabe-ave-cegnired ~
<hy=puche maleg 40 -ho-nerved- end-dled - Sl wuic may- provide -

S, S

Cmrmn 2, Discovery v Eaonenr DoManr PrRooREDDGE

~ 12?2 01 .{a} Net later than 10 days-a&tn-&n-m prior te the date se
; ¥ DAr AN eminen tha pretrisl confere
_ domain proceeding may serve upon n.ny adverse party and file

t far
noe

& demand te exchange valustion data,.

(b) A party on whom a demand is served may, not later
than 10 days after the service of the demand, serve upon any
adverse party and file a eross-demand to exchnnge valuation
data relating to the parcel of property described in the de-

{¢)} The demand or cross-demsand shall:

(1) Deseribe the parcel of property npon which vaination
data is to be exchanged, which deseription may he made by
reference to the complaint,

(2) Inclode a statement in substantislly the following form :
““You ara required to serve and file & statement of valmation
dsta in compliance with Sections 1272.01 and 1272.02 of the

- Code of Civil Procedure not later than 10 days prior to the

day set for trial and, subject to Ssction 1272.08 of the Code
of Civil Procedure, yoor failure to do so will conatitute a
waiver of the right to introdnce on direct examination during

" your case in chief any matter required to be set forth in your

statement of valuation data,”’ J—
(@) Not Inter than J04dnys prmr’r.otﬁe day set for trial, |20’
each party who served a demand or cross-demand sod each
party apon whom & demand or eross-demand was served shall
serve and file & statement of valuation data. A party who
served a demand or cross-demsnd ghall serve his statement
tupon.eseh party on whom he served his demand or erpss-de-
mand, Bach party oa whom & demand or cross-lemand was
gerved ghall serve his statement upon the party who served
the demand or eross.demand.
k) Fho-dudisial Louncil-may by sk, prasoribo.simes Lo
deroands. and eross.dezands -ond a-tixne L2og .

serwng.aud-fling.

werving and-fling -slatemen to-of-valustion-dadis 4bat 626 Jifee=

dorop-fromthe- mon-spesified -in-.this-wection, hat-gnel--waie =
the drial 25l-beheld- within 35 daye deom -

for andifferent-forwof steternent-than-thet -pecifiod by-paves
wraph {8 -of -abdiisen-fer=
1272.02. 'The statement of valuation date shall contain :
- {(8) The name and business or residence address of each
person intended to be called as an expert witness by the party.
{b) The name and business ox. residence addresa of each
person intended to be called. as & witners hy the party to-

- teatify 1o his opinion of the value of the property deseribed
- in the demand or cross-demand or as to the amonnt of the
- damage or bepefit, if any, to the larger pamei from which

such property is taken.
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'_ extent that the opintonfs based LHELeon ;

uet rental value attnbutable to the land and exis
i mdxcated by aueh eapxta.hmtmn '

: (1
¥ -, of the parties to the transaction.

e . SE 38

(e} The nsme and husmess or residence adrlrass af each

. persan upon whose opinion the opinion referred to in subdivi-
“gion (b)is based in whole or in substantial part.

{d) The opinion of each witness listed as reguired ia sub-
’*wmmn (b} of this gegtion as to the value of the,preperty
éseribed in the demand or eross-demand and as %o the amount

‘of the damage and benefit, if anW pareek from
. which snek property is taken an e Tollowing daﬁ?ﬁo the

(Separately listing )

(1) The highest and best use of the progerty

{2 The applicable zoning and the opinion of the mtness
as to the probability of any chenge in such zoning,

"(3) A list of the sales, contracts to sell and })arnhase end

leases supporting the epinion.

{4) The cost of reproduction or replacement of the existing
improvements or the property less whatever depresiation or
obsolescence the improvements have suffered and the method

oi caleulation used to determine depreciation,

" (8) The gross income from the property, the deduetions
gross ineome, the resulting net ineome, _the reascnable

{6) If the property s a portion of & Ia.rger pa.n-,eL & de-
seription of the larger parcel from which the property is taken.
(e} ‘With respect to each sale, contraet, or lease Dsted under
'Il‘]):h {3) of subdivision (d):
) The names snd business or residence s.ddresaes, if

(2) The location of the property subject to the transaction.

- {3) The dat= of the transaction.

{(4) If recorded, the date of recording anii the vo!ume and
papre where remrded

{6} The price and other terms and e.ircumstances of the
transaction. In lien of stating the terms contained ig any con-
traet, lease, or other document, the statement may, if the docu-
ment is available for mspectmn by the adverse party, state
the’ place where and the times when it is avmlahle for in-
spection. -

1272.03. (a) A party who has served and filed s statement
of valuation data shall diligently give notice to fhe parties
upon Whom the statement was served if, after- aervme of hig

: statement of valuation data, he:

(1) Determines to call an expert witness mt ligted in his

_ gtatement of valuation data;

(Z) Determines to.call a mtrms not hste& in kzs statement
of valuation data for the purpose of having such witness tes-
tify to his opinion of the value of the property described in
the demand or the amount of the damage or benefit, if any, to
the larger’ pareel from which such properly is taken;

{3y Determines o have a witness called by him testlfy on
direct examination during his case in chief to any data re-

~-TE8 o value, damages, or berefits)

and the estimated gross remtal
income and deductions therefron

§ upon which such raasonable st /'
rental value is
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which was not 50 bste& or
(4} Dispovery any data- reqmred 1o’ be hsted in his state-

- ment of ‘valpation data but which was not so listed.
{b}_-'l‘hemaﬁw-required by subdivision (a) shall include

the information speeified in Seetion 1272.02 and shall be in
writing ;- but such notice is not required to be in writing if it

" is given after the cormmencement of the trial,

1272.04. Except as provided in Scetion 127205, if 2 de-
mand to exchange valuation data and one or more statements
ofz? va{l'naﬁon data are sefved and filed pursuant to Section
127201

{a} No party required to serve and file- a statement of waln-
ation data may call an expert witness o testify on direet
examination during the case in chief of the party calling him
unlezy the name and address of sgeh witness are listed m the
statement of the party who calls the witness.

(b} No party reguired to serve and file a statement of valu-
stion data may call a witness to testify on direct examination
during the ease in chief of the party calling him to his opinian
of the value of the property deseribed in the demand or crose-
demmand or the amount of the damage or benefit, if any, to the
larger parce] from which such property is taken unless the
name and address of such witness sre listed in the statement
of the party who calls the witness,

{e} No witness called by any party regnired to serve and
fiie & statement of valustion data may testify on direct exami-
ration duriog the case in chief of the party who ealled him to
any data regquired to be lsted in & statement of valuation data

“unless such data is listed in the statement of valuation dsia

of the party who calls the witness, except that testimony that
is merely an explanation or elaboration of data 50 listed is not
inadmissible under this section.

1272.05. (a) The eourt may, upon such terms ag may be
just, permit a party to eall a witness, or permit a witness
called by a party to testify to data on direct examination, dur-
ing the party’s case in chief where such witness or data is
required to be, but is nof, listed in such party’s stztement of
valuation data if the court finds that sueh party bas made a
good faith effort to eomply with Ssefions 1272.01 and 1272.02,
that he has eomplied with Section 1272.03, and that, by the
date of the service of his statement of valustion data, he:

{1} Would not in the exereise of reasonable diligence have
detsrmined to eall such witness or disecovered or liated such
data; or -

{25"1"&1’1&& to determine to call such witness or to diseover

* or list sach data through mistake, inadvertence, surprise, or

excnseble neglect.

(b} In making & determination under this section, the court
shall take Into aceonnt the fact that the opposing party may
have relied upen the statement of valnation date and will be
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pre;udmed if the witness iz called or the testimony coneerning
snch dats iz given.

1272.06. The procedure provided in this chapter does not
prevent the use of other discovery procedures or limit the
matters that are otherwise discoverable in eminent domain

proceedings.

1272. 07 Nothing in thm chapter makes admissible any evi-
dénee that is not otherwise admissible or permits & witness fo
base an opinion on any matter that is not a proper basis for
sach an opinion,
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EXHIBIT II T

Alternative Amendwent of Subdivisions '(b) and {4}
of Section 1272.02

1272.02., The statement of valuation data shall contain:

{2) The name snd business or residence address of each
person intended to be called as an expert witness by the party,

{b) ‘The name and business or residence address of each
person intended to be called as a witness by the party to testify

to his opinicn as to any of the following matters:

{1) of-%he The value of the property described in the
demand or'cross-demand.;

{2) or-as-te-the The amount of the demage er-bemefit , if
any, to the larger parcel from which such property is taken,

(3) The amount of the benefit, if any, to the larger parcel

from which such property 1s taken.

{c) The name and business or residence address of each person
upon whose opinion the opinion referred to in subdivision {b) 1s
based in whole or in substantial part.

{d) 'The.spinier-of With respect to each witness listed as

required in subdivision {b) , of-this~-seeiion-.es-te-the -value -of -the
preperty -3oseribed -in-the -demand -or -epess-3denard -and -a8 -k ~the -ameunb
of-the -deamags - -ahd -benefit . -if -anyy-te -the -lapger-paresk-From-whick

such -property-is-taker a statement as to whether the witness has an

opinion &s to each of the matters listed in subdivision (b) and ,

as to each such matfer upon which he has an opinion, the following

date +to the extent that the opinion on such matter is based thereon:

[No change in remainder of «~rtlon except for
revigion of subdivision ,d){5)]

i o
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Memorandum 6§=21 EXHIBIT IIY

ROBERT G. BERREY
ASSISTAMT COUNTY COUMSEL

Counffzy of San Diego Duane’ GRknes
' DAVID B. WALKER

OFFICE OF JOSEPH KASE, JR.
FREDRIC G, DUNN
COUNTY COUNSEL JAMES E. MILLER
. LAWRENCE KAPILOFF
A2 COUNTY ADMINISTRATION CENTER gRANK L. ASARG
i} LLOYD M, HARMON, JR.
BERTRAM MT LEES, 4R, SAN DIEGD, CALIFORNIA S2101 N
COUNTY COUNSEL ROY H. GANN

VFebfuary 3, 1867

Mr. John H, DeMoully

Executive Secretary

California Law Revision Commission
Stanfeord Universlty

Stanford, California S4305

Dear Mr. DeMoully:
Re: DPiscovery in Eminent Domain Proceedings

At the January meeting of the Law Revision Commission jou
suggested that we submit a proposed revision of the comment to
Section 1272.04, paragraph two, as set forth in the California
Law Revision Annual Report, December 1966, page 28. Accordingly,

it 1s our suggestion that said paragraph be amended to read as
follows: ,

"It should be noted that nothing in Section 1272.04
precludes a party from calling a witness on rebuttal or
having a witness testify concerning valuation data on
rebuttal that is otherwise proper. (San Franciseo v.
Tillman EsTate Co. 11520 285 8 T. 651I.7 The section
1imits only the calling of a-witness or testimony con-
cerning valuation data on direct examination during
his case in chief., %husy-s-party-is-free-te-8allt
additionat-witnesges-or-to-usa-valuabion-data-net
tigtee-in~Ris-vatustion-dbatenent ~-where-ib-ip-peeop-
BR¥Y~60-do~56-in-arder-to-rabut-the-oshevy-partyls
eontenbions~y A party also is free to bring out ad-
diticnal valuation data on redirect examination where
it ig necessary to meet matters brought out on the
crogss-examination of his witness even though such
valuation data was not listed in his statement.™

‘We believe the addition of the underlined material in the
first sentence and the deletion of the second sentence would
make crystal clear the Commisslion's intent that a party would
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John H. DeMoully

P February 3, 1967

not be able to "sandbag" by producing valuation witnesses on re-
buttal contrary to-the rule of the Tillman case, supra.

DBW:XIG

Very truly yours,
BERTRAM. McLEES, JR., County Counsel

R ey

DAVID B. WALKER, Deputy
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EXHIBIT IV

DRAFT OF REPORT FOR SENATE COMMITTEE ON JUDIC1ARY

REPORT OF SERATE COMMITTEE ON JUDICIARY ON SENATE BILL NO. 253
In order to indicate more fully its ilntent with respect to Senate Bill
lNo. 253, the Senate Committee on Judiciary makes the following report,
Except for the revised comments set out below, the comments contained

vnder the various sections of Senate Bill No. 253 as set out in the

Recommendation of the Californic Law Revision Cormission Relating to

Discovery in Eminent Domain Proceedings, contained on pages 19-29

of the Annual Report of the California Law RBevision Commission (December

1966) reflect the intent of the Senate Committes on Judiciary in approving
the various provisiocns of Ssnate Bill N3, 253.

The following revised comments to various sections of Senate Bill Ho.

253 also reflect the intent of the Senate Committee on Judiciary in approving

Senate Bill No. 253.

Section 1272.01

Comment., Secticn 1272.01 provides a procedure to facilitate a
sirultanecus exchange of valuation data in eminent domain cases. The
procedure is not mandatory; 1t applies only if it is invoked by a party to
the proceeding. The procadure does not prevent the use of other discovery

procedures. See Section 1272.00.
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. Commeant.  The sanction provided by Section 1272.04 is necessary to
insure that the parties Will make a gond fzith exchange of the state
ments of valuation data. Under exeeptivnal cireumsiances, the court

is arthorized to permii the use of a witnesd or of valuation data not
ineluded In the statement. Sce Section 1272.05 snd the Comment to
-thait section, : :

Sectd-: UPY2,0) livits only the cailing of a vitness, or
the oresentation of testinem eonegrning valvuation data on direct
egﬁmination, diuring the case in crief of the party calling the ‘
witness or -ressnting the testinony. . &

'iﬂuthing in Sect
from ecalling a witness on rebuttal_or he

Ing valuation data on rebuita
¥ Pt Iarre AREE

ST TR E T e
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ion 1279.04 preeludes a party

that is otherwise
ProLere. See Jan
Francisco v.
; e v f Tilluen Bstate
a3l AR~ shatement FiG., 205 0l ;
wmmm%rwm ‘y“'g‘mﬁ, | 2?—2—-—1;&': %85 Eis)ggj)"
tentions.- A-poriy-ilio-is-fras-to-primesout additional valuation data |=7 A Je
on redivect examination whers it is necessary to meet matters brought No doms the section

out on the cross-examination of hiz witness even though sueh valuation vreciude a party
data was not Hsted in his siaterment. ‘ from bringing

et ks

TLCRASESr-OP-tR—HRe— i i .n;t,hsted‘-a-n—-m

The court shonid exereize dilipence to confine a party’s rebuttal case
and his redirect examination of his witnesses to their purpose of meet-
ing matters broupght out duricg the. adverse party’s ease or cross-
examination of his witnesses, A party shonld not be permitted to defeat
the purpaose of this chapter by reserving witnesses and valuation data

_for use in rebutral where such witnesses should have beon nsed daring

“the ease in chief and sueh valuation data presented during direet ex-
amination.



