
• 

c 

c 

Memorandum 67-19 

Subject: Senate Bill No. 251 (Unincorporated Associations) 

Attached as Exhibit I (pink) is a revised version of this bill 

designed to effectuate the decisions (except the one made with respect 

to Section 414) made at the January meeting. The revision of Secoion 

414 will require a separate bill and is considered later in this 

memorandum. Exhibit II (yellow) contains a draft of a report of the 

Senate Committee on Judiciary concerning this bill. 

The following matters are called to your attention: 

Revision of Section 388 

This change was approved for form and substance at the January 

meeting. 

Revision of Section 4ll 

Subdivision 2.1 has been revised and subdivision 2.2 has been added 

to Section 411 to mate a specific reference in Section 411 to the pro

cedure for serving a summons on a foreign partnership covered by Section 

15700 of the Corporations Code. If subdiviSion 2.2 were not added, the 

matter would be covered by subdivision 2.1 which is inconsistent with 

Section 15700 of the Corporations Code. (See pages 4a and 4b for Section 

15700. ) 

The addition of the words "the suit is" to subdivisions 3 and 4 is 

a technical change designed to conform those subdivisions to the form 

used in the previous subdivisions. 

Amendment of Section 15700 

We have revised this section, in accordance with the decision made 

at the last meeting, to permit a foreign partnership to deSignate a 
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corporate agent for service of process. After considerable thought, we 

concluded that the best way to accomplish t.his objective is to make a 

reference to the procedure provided in Section 24003. Otherwise, we 

would have GO duplicate Section 24003 and would run the danger of having 

later amendments to one section·but not the other that would result in a 

lack of conformity in the two sections. We have also revised Section 

15700 to pick up by reference the Kanner specified in Section 24003 for 

serving process on the agent for service of process. We have made no 

change in substance in Section 15700 except to permit use of a corporate 

agent for service of process. 

Revision of Section 24000 

This revision was approved for form and substance at the January 

meeting. 

Position of State Bar 

The Board of Governors of the Sea te Bar approved the report of CAJ 

insofar as it endorses the principle of permitting an unincorporated 

association to sue and be sued as a legal enthy. The Board of 

Governors neither approves nor disapproves of any of the suggestions of 

CAJ but directs that they be called to the attention of the Commission. 

We considered these suggestions at the January meeting and made a number 

of changes as a result. Hence, we assume that the State Bar will support-

or at least not oppose--this bill. 

Revision of Code of Civil Procedure Section 414 

The staff has concluded that a separate bill will be needed to 

revise Section 414 in accordance with the decisions made at the January 

meeting. We suggest that a separate Recommendation be prepared concern

ing this section and that we request that the Senate Judiciary Committee 
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have the recommendation printed in the Senate Journal if the proposed 

legislation contained in the recomreendation is approved by that Corr®ittee. 

We attached as Exhibit III (green) a suggested draft of the Recommendation 

on Section 414. Exhibit IV (buff) sets out Code of Civil Procedure Sections 

989-994. No revision of these sections is necessary, but we include them 

in this exhibit so they will be available for easy examination. 

Civil Code Section 3369 

The staff was requested at the January meeting to examine this section 

to determine whether any revision of the section or our recommendation is 

necessary. The section is consistent with our recommendation. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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. SENATE .BILL No. 251 

Introduced by Senator Bradley 

February 6, 1967 

REFERRED TO COJO<l'I'TER ON JunlCUBY 

A .. /leI to amend Sections ';88, 4.10, and 411 of, and to ~1I~dd~("":1::;~i'.Ci;;::;r,r~~ 
Section 395.2 fo, fM Code of Civil Procedure, and fopKll amand Section\ 
Part 4 (commeMi .. u.vit1. SecUo .. 240()(J) to Titl~ a ol~OO of, andJ 
Corporlrtitms Code, relating fo ....... corporated aasooianom. • 

Tit. people of tlte State 0.1 CaHfornw do e"act as follows: 

1 SIICTION 1. Section 388 of the Code of Civil Procedure is 
2 amended to read:. 
3 388. Whee _ .,., """"" fle.s."", _.eia~a. m ~ &esi-
4 IIeSII; lHBSIl€t sueh l",siRes. ~ II> e""""9R -. wltet.lle~ 

LEGISLATIVE (x)UNSEL"S DIGEST 

an 251, IlfI iiltroonced, Ilradl,'y ( •• uil.). rnincorporated associations. 
~mends and adds various ~(~.e~.~ C.C.P. Bud Corp.C. 
Permits linmCOl"porat('d ageU(d ..... 8, ddlned to inc·lude partnership, any 

other unincorporated organi.latlon, and a gO,\,,"Cl"lUncnt or governmental. 
subdivision or agency, g('>lle:rally to SUP ill O\\'1t. namf':. 

Omits limitation that llnincOl'porated a.,"""iat;on must be engaged 
in business before it tan be sued in ("ommon name. 

Permits unincorporated a .. ",,,jatinn to file ,tatpment with Seeretary 
of State showing prindpal pla"e of bU,;ll ... ; a.nd pr{Jvides that when 

'.uchis done, the a",oeiation sllall I,.. '1,bjeft to suit in same county as 
it wonld be if a corporation. . . 

Om.its provision that judgment aga] t1~t. a.."'iSoeiates sued in common 
name is binding on individual property of assO{'-iate served, in same 
manner as if all as"O";"!(,' hnoi hecrt namc,l defendants. 

,.> Makea unincorpol'ill,'d liAAOci"tioll, exeept a government or govern-
o mental subdivision 9-':, a~e:ll~Y~ Jiflhlc for aet.., or omi~ions of ofticers, 
'agents, or employees aetlng wiHlill ~(:opc of office, agency, or employa 
·rnent, 

Pe?mits unincorporated a""ociation to tne st.atement with Secretary 
of State designating agcllt for service of process. Provides for service 
thereafter, either upon such perwn or a partner or official of &!ISOOia
tion. 

Vote-Majority; Appropriation-No; State Expense-Yes. 
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1 it 8e'tBtPises ~ :a&meS 6£ ~ }3el"BEIiftS 6:}& n&tr tfte ~eelB:t.es 
2 ~ "" a<>e& Il5' saeh e6_"" _ <he 6""""'." .... saeh 
3 _ Iteif>g ~ 6ft 00& .... ""'* '* <he assseil>t.e., ....a Qe 
4 ju;lp>eBt m <he ..00- £il>ell l>ie<t.<he ~ p"sl'erty eI all 
5 <he _ee; ... ea,.fffifl <he m.a'l ........ 1"61'e14o), '* ~.~ .... 
6 ~...,.....,a ~ p"seess, :iD <he same "'"flEe<' "" H .all.Jo:aft 
7 l!es&.....-l aele .. aftBt. fffifl i>&ft bee> a<>e& <IJl6ft ~ ~ 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 

G . HI t •• ~fitm: . 
(1) "U",in<:tJrpONJJed lU$ociGfitm" mea"s ,.,. ~ 

rot.a Qrganizaiion of two Of" more persons w/l.icJt. engages 1ft 
4>tI!/ actWify of allY najure, whetAer fOf" profit Of" IIOt, U1Idu- G 

comoM" JIatIW. • .... 
(2) "P.rson" i'lWl~ a nal1>ral person,. cory>0ratioll, p",..

nef".Aip Of" any other .. ",,,,,orporafed Of"ga"",afio", tmd a g01!-
_lor gou ..... mental subdivision or age""". . 

(b) An uninc"'1'orafed associGti.". may sue and b. ttted 
in its common M»I<O. 

Arr3" partnership or other unincorporated association, 
'llbether organized for profit or not, may sue aDd be 
sued in the I'l.'Ilm which it has assumed or by which it 
is knOllJ1. 

19 SEc. 2. Section 395.2 is added to the Code of Civil Proee-
20 dure, to read: . 
21 895.2. If an unincorporated. association has filed a state-
22 ment with the Secretary of State pnrsuant to Section 24003 
23 of the Corpo?ations Code listing its principal office or place of 
24 business in this state, the proper county for the trial of an 
25 action against such unincorporated assoeiation is the .am. 
26 as it would be if the unincorporated IlSSOciation were a eor-
27 poration and, for the purpose of deternrining such county, the 
28 principal place of bus.iness of the nnincorporated aasociation 
29 shall be deemed to be the principal office or pIaee of business 
80 listed in the statement. 
31 SEc. 8. Section 410 of the Code of Civil Procedure is 
32 amended to read: 
33 410. The sununons may be served by the sheriI!', a con-
34 stable, or marshal, of the county where the defendant is found, 
35 or any other perl!l)n over th"'· age of 18, not a party to the 
36 action. A copy of the complaint must be S€l"Ved, with the sum-
37 mons, upon each of the defendants. When the serviee is against 
38 a corporation, or against an uni",co~poratod association iii 1m 

39 action brought ,miler fOBsaei"teB "6li411eliBg ~ueillees etI£Iep fI 
4{1 i BE m eft -. m <he ......... e. !I'11illeFieeli ~ Section 388, there 
41 shall appear on the copy of the l!1l!IlIIlons that is served a notice 
42 stating in substance: "To the person served: You are hereby 
43 served in the within action (or proceeding) on behalf of 
44 (here state the name of the corporation or t.he un'nc"'1'omted 
45 associ4tion •• BlHltEm _ aedeto wffiel> ~li.me"" is eBMuet.ed 
46 Il5' Qe &IlBeeiates) as II person npon whom the summOns and 
47 a eopy of the complaint must be served to el!'ect service against 
48 said party under the provisions of (here state appropriate 
49 provisions of Section 3S8 &!' 411) of fIli£I the Code of Civil 
50 Procedure." When . .e;erviee is intended to be made upon said 
51 perso1.l as an individual: as well aa a person upon whom service 
52 mllBf; be lII3de on behalf of said corporation or said ass~ 

... 
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1 BBBeeia-teB, said notice shall olSQ iridieate that servioo is had 
2 upon said person a. an individual as well as on behalf of said 
3 corporation or Eaid Gs"odatian '''"Beiates. In a ease in which 
4 the foregoing provisions of the seetion require that notiee of 
5 the capaeity in whieh a person is served must appear on the 
6 copy of the S\lmmons that is served, the certificate or affidavit 
7 of service must recite that sueh notice appeared on such copy 
8 of the Slimmons, if, in faet, it did appear. When servioo is 
9 again'!t... corporation, or against an ufli1o"","porafed associa

l() tio" in a" act;,m brougkt under 8!lIleeiates ee .. ilaetiBg Q geai-
11 BeSS ~ .. 00"''''0'' __ ;., the .. HI .... "P .. lNhMeil i>Y" 
12 Section 388, and notice of that fact does not appear on the 
13 copy of the ,nmmOn. or a recital of such notification does not 
14 appear on the " .. tift".te or affidavit of service of process as 
15 required by this "cetion, no default may be taken against such 
16 corporation or snch association assee.iates. When serviee is 
17 made upon tnc perRon served as an individual as well as on. 
18 behalf of the eorp()ration (} l' as.'weiatwn- 6:898 ei&t;eB eeB:dtleimg 
19 .. ll,,"''''''' • .,.><k", .. """' ...... """"", and the notice of that fact 
20 does not appear on the .·oP.v of the summons or II recital of 9Uch 
21 notification does not "prear in the eertificate or affidavit of 
22 serviee of process as required by e,is section, no default may 
23 be taken against sueh person. 
24 When the sammOns is served by the sheriff, a e.onstable Or 
25 marshal, it must be returned, with his eertiDcate of its service, 
~li and of the ""nice of a copy of the e.omplaint, to plaintiff if 
"l7 be is acting as bis own atwrney, otherwise to plaintiff'. attor-
28 ney. When it is served by any other person, it mnst he re-
2;) turned to tbe same plaee, with the affidavit of such person of 
30 its service, and of the service of a copy of the complaint. 
D1 If the summons is lost subsequent to service and \lefore it is 
:12 retunlcd, an affidavit of the official or other person making 
iU service, showing the facts of service of the !ffiIIImons,may be 
::.! returned in lieu of the summons and with the same effect 
35 as if the snmmons were jt'l3eli returned. 
1If> SEC. 4. Section 4Jl of the Code of Civil Procedure is 
37 amended to read: 
38 411. The SHmmOns must be served by delivering a copy 
39 thereof as follows: 
40 1. If the suit is against a domestic corporation: to the 
41 president or other head of the corporation, a viee president, 
42 a secretary, and assistant secretary, general manager, or a 
43 person designated for service of process or authorized to 
44 receive service of proeess. If sUeh corporation is a bank, to 
45 any of the forep;oing officers or agents tbereof, or to a eashler 
46 or an assistant cashier thereof. If no sueh officer or agent of 
47 the corporation can be fonnd within the state after diligent 
48 search, then to the Secretary of State as provided in Sections 
49 3301 to 300t, .incl1l$ive, of the Corporations COOe, unIe88 the 
60 corporation he of a class expressly exeepted from the opera-
51 tion of those sections. 
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1 2. If the snit is llgain~ a foreign corporation, or a non~ 
2 resident joint stock company or association, doing business 
3 in this slate ~ : in the manner provided by Sections 6500 to 
4 to 6504, inclusive, of the Co'rporations Code. 
5 2.1. If tke suit is against an unincorpomted associ"t;"" (not 
6 includ ... g a "public ag6'f1.etJ" as dofinetl in subdivision : 0 

7 Ike presUk"j or other hoad of the ossociation, a viee preSident, 
8 'a seereta-ry,. an assista·nt secretary, general manager, general 
9 . partner, or a pcrson designated as agent for son'ice of process 

10 as provided i" SectilJ'n 24003 of the Corporations Code. If M 

11 pre.rident or other head of the associalio", vice president, see-
12 rol,,'1I, asNtant seoretary, aeneral maMger, or general 
13 partner coo be found within tke state after diligent search, 
14 alld;f the porum de"'-gnat,d as ageflt for service of process 
15 callnot be fo""d "t his eldres. as specified in the statemant 
16 desig1Utfing him as lhe agent of the association for the service 
11 of process, tken to any 011' or more of the association's memo 
18 her. and by mailing a copy tkera" f to the rast k1WWfl mailing 
19 address, if .my, of tke principal office or p74Ce of business of 
20 tke a8sociatW ... • 

2.2. If the suit is a gainst a forei gil 
partnership covered by Section 15700 of the 
Corporations Code; in ;;he manner provided by 
Section 15700 of the Corporations Code. 

21 a. I against a minor, under the age of 14 years, residing 
22 within this state: to such minor, personally, and also to his 
23 father, mother, or guardian; or if thore be none within thi& 
24 state, then to any person having the care or control of ~uch 
25 minor, or with whom he resides, or in whose service he is 

the suit is 

26 empwY~~~~ __ ~~ ____ ~ __ ~~~~~~~~~~~r:::~:::-~~ 
27· 4. If nst a person residing Wit ill t is ,-tate an or the suit is 
28 whom a guardian or conservator has been appointed: to sueh 
29 person, and also to his guardian or couservator. 
30 5. Exoopt as otherwise specifically provided by statute, in 
31 an action <Jr proceeding agaU.st a 10<:al Or st~te public agencYI 
32 to the clerk, secretary, prosident, presiding officer or other 
33 head thereof Or of the governing body of such public agency, 
34 "Public agency" includes (1) every city, county, and city 
35 and county; (2) every public agency, authority, board, bu-
36 reau, commission, corporation, district and every other polit-
37 ical subdivision; and (3') every department and division of 
38 the state. 
39 6. In all eases where a corporation has forfeited its cbarter 
40 Or right to do business in this state, or has dissolved, by de
n livering 8. copy thereof to one of the persons who have become 
42 the ~steeB of the corporation and of its stocli:holders or mem-
43 bers; or, in a proper ea.,e, as provided ill Sections 3305 and 
44 3306 of the Corporations Code. 
4.5 7. If the suit is oue hrought against a candidate for public 
46 omlle and arises out of or in connection with any matter eon-
47 Ilerning his candidacy or the election laws and .aid candidate 
48 cannot be fOUIld within the state .uter diligent seareb, then 
49 as provided for in Section 54 of the Elections Code. 
50 8. In all other. eases to the defendant personally. 



Sec. 5. Section 15700 of the Corporations Code is aJojcnded to read: 

15700. Every partnership, other than a cormuercial or tanking partnership 

established and transacting business in a place withoUGchc UniGed states, which 

is domiciled without this State and has no regular place of business within this 

State, shall, within 40 days from the time it commences -GO do business in this 

State, file a stateJ:lent in the office of the Secretary of State s-<l.edl9lst;!,eli-e# 

in accorCance with Section 24003 designating some nat'lral pc,,'son l"es;!,<l.iBe-wUIi;!,I! 

tli.e-gts-;;e or corporation as the agent of the partnership "pon "hom process issued 

by authorHy of or under any law of this State directed a~aimlt the partnership 

may be served ;-wli.!eli.-<l.e8;!,gl!st;!,81!-8Ral1·~ael~<l.e-tli.e-eeaple-"e-9Hsiaess-6l"-pee;!,<l.eaee 

-aQilpesS-9#-tJ:uo-~l"8eli-<l.e8;i,8Bsteil • A copy of such desiGnacioll, Cculy certified 

by the Cecretary of State, is sufficient evidence of such appointment. 

Sue" process may be served ey-p8l"s9Rsl-<l.el;i,veFy-te ill ~he manner provided 

in subdivision (e) of Section 24003 on the person so desi::;-JavcC, or, in the 

event that no such person has been desiGnated, or the pe:c~on clesignated cannot 

be found a-G the address given in the designation, then sel~_'ice may be made by 

personal &.elivery to the Secretary of State, Assistant Gccretary of State or a 

deputy secretary of state of the process, together with a statement of the last

known aclC,ress of the partnership and a service fee of fLc dollal'S ($5). The 

Secretary of State shall immediately sive notice of such service to the partner

ship by pl'cpaid telegram, and forwardche process to it by reGistered mail, return 

receipt rcc:ucsted, at the address given in the statement. 

Service on the person designated L or personal delivery of the process and 

6tatemen~ of address 1 together with a service fee of fhe Qollars ($5) to the 

Secretary of State, Assistant Secretary of State or a deputy secretary of state .L 
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pursua.n'" CO this section is a valid service on the par "De::ship. The partnership 

so serifei, shall appear wi thin 30 days ac"cer service on clI.o person designated 

or within 30 days after delivery of the process to the Secreoary of State, 

Assistani; Secretary of State or a depui;y Gecretary of sea"c. 



51 to ~~ -(;>ath?t 4
0
., (ooll1IIleIJ(,ing with Section 240(0) is added <!) 

52 e 0 e orporatlOns Code,.to read: 
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1 PART 4. LIABILITY; LEVIES AGAINST PROPERTY; 
2 DESIG:;!ATION OF AGENT FOR SERVlCE AND OF 
3 PRINCIPAL O~'FICE OR PLACE OF BUSINESS 
4 
5 24000. {a).As 

6 ciation" me8.Il8:~~~~;~~~~~~~~ =-:::::-:::::-:;-..,._.::,7_more ~rsons ~~~, 
.&"ganized J 8 wfiealewor profit or not, but d_ e,: ,-/ 9 not include a government or governmental subdivision or 

10 ageney. 
n (h) A.used in this .. cotion, "person" .includes a natural 
12 person, eorporation, partnership or MY other u:nmeorporated 
13 orgaru..ation, and a g6vernment or governmental subdivisioo or 
14 ageney. 
15 24001. Except as otherwil!e provided by statute, an unin· 
16 eorporated association is liable for its act or omission, and 
17 for the Bl.ot or omis~{)n of its officer, agent} or employee ac-ting 

·18 withln the scope of his office, agency, or employment, to the 
19 same extent as if the association were a natural person. Noth. 
20 ing in this seetion affects the liability between members of an 
21 association Or the Jiability between an association and the 
22 members thereof. 
23 24002. Only the IH'G!'";:ty of an unincorporated association 
24 may be levied upon under a writ of ex.ecution iasued to enforce 
25 Q judgment against the 88SOoiation. . 
2ti· 24003. (a) An unincorporated assoeiation may file with 
27 the Seeretary of State on a form p=ibed by him a statement 
28 containing either or both of the following: 
29 (1) A statement designating the loeation and. complete ad-
30 dress of the association's principal office in thi8 state or prin-
31 cipal place of business in this state. Only one such place may 
32 be designated. . . 
~l3 (2) A statement designating as agent of the asoociation for 
34 service of proooss any DIIturai person residing in this state 
35 or any corporation w hieh has eompJied with Section 3301.5 
36 or Seetion 6403.5 and whose capacity to act as snch agent has 
37 not terminated. 
3S (b) If a natural person is designated as agent for service 
39 of proeel!S, the statement shail. set forth his eomplate bnsiness 
40 ?r residence address. If a corporate agent is designated, the 
41 sta~ent shall set forth the state or place under the laws 
42 of which such agent was ineorporated and the name . of the 
43 city, town, or village wherein it has the office at which the 
44 association designating it as jJUeh agent may be scl'\>ed, as set· 
45 forth in the certificate filed by such eorporate agent pursna.nt 
46 to Section 3301.f>, 3301.6, 6403.5, or 6403.6. 
47 (") An unincorporated association may at any time file with 
48 the Secretary of State a revooation of a statement filed by the 
49 association under this section. A statement designating either 
50 a new principal office or place of business or a new agent for 
51 the service of prooess, or both, is a revocation of any ·prior 
52 statement filed by the assoeiation under this section. 

or 
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1 (d) A revocation beoomes effective 30 days after it is re-
2 caived by the Secretary of State, except that: 
3 (1) A revocation of a designation of a principal office or 
4 place of business is effective upon receipt of the revoeation 
5 by the Secretary of State if the revocation i. a statement that 
6 designates a. new principal office or place of business. 
'1 (2) A revocation of a designation of an agent for the ser-
8 vice of process is effective upon receipt of the revooation by 
9 the Secretary of State if the revocation is a statement that 

10 designates a new agent for the service of process. 
11 (e) Delivery by hand of a copy of any process against the 
12 unincorporated association (1) to any natural person desig-
13 nated by it sa agent, or (2) if the association baa designated 
14 a corporate agent, at the office of snch corporate agent, in the 
15 city, town, or village named in the statement tiled by the 8S8O-
16 eiation under this section to any person at snch office named 
17· in the certificate of such corporate agent filed pursuant to 
18 Section 3301.5 or 6403.5 if such certifiCllte baa not been super-
19 seded, or otherwise to any person at such office named in the 
20 last certificate filed pursuant to Section 3301.6 or 6403.6, con-
21 stitutes valid service on the association. 
22 (f) For tiling a statement sa proyided in this _tion, the 
23 Secretary of State shall charge and collect the fee prescribed 
24 in Government Code Section 12185 for filing a designation 
25 of agent. 
26 (g) The Secretary of State may destroy or otherwise dis-
27 pose of any statement filed under this section: 
28 (1) At any time one year after such statement has been 
29 revoked; or 
30 (2) In the case of a statemeut that only designates an agent 
31 for the service of process, at any time one year after such 
32 designation has been revoked or such agent baa resigned sa 
33 provided in Section 24004. 
34 24004. An agent designated by su unincorporated associa-
35 tion for the service of process may file with the Secretary of 
36 State a written statement of resignation as such agent which 
37 shall be signed sud ~cution thereof shall be dnly acltnowl-
38 edged by the agent. Thereupon the authority of the agent to 
39 act in such capacity shall cease and the Secretary of State 
40 forthwith shall give written notice of the filing of the state-
41 ment by mail to the uninoo~porated association addressed to 
42 its laat known principal office or principal place of business 
43 in this state. 

o 
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EXHIBIT II 

DRAFT OF REPORT FOR SENA~ COMMl'l'l'EE ON JUDICIARY 

REE'ORT OF SENA~ COJ.lMITTEE ON JUDICIARY ON SENA~ BILL NO. 251 

In order to indicate more fully its intent with respect to SeDate 

Bill Bo. 251, the Senate Committee on Judiciary makes the following 

report. 

Except for the new and revised cOllll!lents set out below, the CCIIIDtnte 

contained under the various sections of Senate Bill No. 251 as set out 

in the Recamendation Of the Ce.l11'ornia ~w Revision CcIIIaission Relating 
. ", . - .. 

to Suit ay or Against an UnincorporatedA~sociation (October 1966) reflect 

the intent of the Senai;e Committee on Jud:l.ciary :l.n approving the various 

provisions of Senate Bill No. 251. 

ihe following new and rev:l.sed comments to various sectiolls of 

SeDate Bill No. 251 also renect the intel1t of the Senate CODm1ttee on 

Judiciary :l.n approving SeilBte Bill Bo. 251. 
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Codeot:, e1va Procedure Section ~ll (el!M!ded) 

C_t. Subdivision 2.1 has been added to Section 411 to permit 
service upon an unincorporated association in mueh the same manner 
that service may be made upon a corporation. The revised form of the 
seetion provides assurance that the responsible officers of an unincor
porated association will beoome aware of any action. that are brought 
againIt the 88IOCiation. Prior law did not pl-ovide such assurance, for 
service eOllitl be made under the prior law upon 8lIY member of the 
88IOCiation. 

SubcUv1sioD 2.2 bas been added to S",ct1on 4ll because the 

pzocedure tor service ot IJI~S on a tore1ga partnership 

COft:red by Section 15700 ot the Oozporatiol18 Code is spec1t'1ed 

in tbat Mct1on. 

001J!Oratiol18 Code Sect10n 1570! <_nded) 

Section 15700 has been aRMed to adopt the geneal pro

ced:IIre provided by Oozporatiol18 Code. Sect1oJl. 2~3 tor desi&ZBt.-

1JIg ,an asent tor service ot process. 2he substantive et1'act ot 

the· !1IiIIIeIlt is to pel1l1t a foreign ,partnership covered by 

Section 15700 to de818111lte a corporate agent tor serviQt, ot 

proceas. ftds g1ves the f'oreqn partlDerah1p the _ r18ht as 

all othe1' UIl1noorporated a8sociat10118. 

Section 15700 bas also been s .... ...,. to adopt the pneral 

procedure prarlded by COl:'pOrat1oDs Oqde Section 2~3 for service 

on the per8OJI. desipa"te4aa &&ent tor service ot process. 

___ -.L 
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EXB IBI'! III 

RECOMMENDATION OF THE CALIFORNIA LAI'i REVISION COI'[~ISSION 

relating to 

CODE OF crm PROCEDURE SEC':'IOlJ 414 

At common law, a person seeldng to enforce a joint liability was 

required to join all af the j~in'c obligors as defendants, and if all of the 

defendant joint obligors Here :lot served or d,h] not appear, the action could 

not proceed to judgment. See S:,eppard v. Bail,.~, 101 Eng. Rep. 577 (1795); 

Sturges, Unincorporated Associations as Parties to Actions, 33 YALE L. J. 383, 

[fOO (1924). 

The cCIlllJlon In.H rule requidng joinder of ;joir.t obligars is still the 

law of California. In the words of Code of Civil Procedure Section 389, a 

joint obligor is an "indispensable party" who "ust be joined as a defendant 

before the action can proceed. Horrison Drill_ing Co. v. Superior Court, 

208 Cal. App .2d 740, 25 Cal. Rp'er. 682 (1962). However, two sections--Code 

of Civil Procedure Sections 388 and 414--have ~odified the common law rule 

requiring service of process upon all of the defendant joint obligors before 

the action can proceed. 

Code of Civil Procedure Section 414 provides that, if joint obligors are 

sued on an obligation ari sing ",rem contract, 'Ghe act ion can proceed against 

those defendants ;Iho "Iere actu[lay served Hith process just as if they were 

the only defendants. After a judgment against some joint obligors has been 

obtained under Section 414, the plaintiff can SUrl~on the remaining defendants 

under Code of' Civil Procedure Section 989-994 to show cause ;Ihy they should 

not be bound by the j udgrr,ent in the same manne r as i:f they had been originally 

served with surr~ons. 
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Section 388 of the Code .~;, Civil PrClcedure roy:>vides, in effect, that an 

action against an unincorpoz'a-ted association is an action against the 

associati:>n members as joint defendants "in the SaLle manner as if all had been 

named defendants and hao. been sued upon theh ,joint liability." Section 388 

authorizes a judgment to be t''''een against the association even though all 

!clembers are not served and pr·:wides that the J'~dgment binds the joint 

property of the associates--tcle association IS :)roperty--and the individual 

!,lroperty of the association ce,]be,' who ;ras served ,·,ith pr:>cess. Hhile 

Section 414 applies only to:oblications arisinC;Jut of c:ontract, Section 388 

applies to any obligation ofc;,e association. 

The La\ol Revision Commiss:'.:on has recommended a revision of the la;, now 

stated in Section 388. See B,'O.cJmmendation and Study Relating to Suit By 

?_r..Against an UnincGrporated Association (October 1966). Senate Bill No. 

251 Has introduced on February Ci, 1967, to effectuate the recommendation of 

the Law Revision Commission. Senate Bill lb. 251 "':lUld amend Section 388 of 

the Code of Civil Procedure and add SectiGn 24002 to the Corporations Code. 

Under the se sections, as propos ed by Senate Bill Ho. 251, a judgment against 

an association ,;ill bind only the association's property. A judgment binding 

on the personal assets of n me01ber of an association can be obtained only 

by naming the individual membeL as a defendant. 

Where the liability of 2. !.,ember for an association's contractual liability 

is involved, Senate Bill No. 251 "'ill have little effect on a plaintiff's 

rights against the !Cember, fOl' t"e individual liability of the member s for 

an association's contractua.l CJbligation is considered a joint liability. 

See Recor:lllendation and Study Relating to Suit By or f,gainst an Unincorporated 

Association, 8 CAL. LA~~ Rt;VISICl! COI"l~tN, REP., 11EC. & STUDIES 921, 929 (1966). 
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Thus, if the plaintiff wishes \ .. :J pr8ceed ag2.ins·~ a~y of the individual mer:lbers 

:of the association, he ca!! nar[,e as joint defenclar:ts all of the members of the 

association and then proceed ",::-uinst those t:enbers served "ith process as 

~uthorized by Section 414. 

Hhere the liability of Q nember for an association's tort liability is 

involved, Senate Bill No. 251 l-lill have 1 ittle effect on a plaintiff's rights 

aGainst the meEber, for any liability of the association's members for a tort 

ce;nm:itteed on behalf of the :Lssociation is reca""ded as a joint and several 

liabili ty. Recorw.endation anel Study Relating to Suit By or N~ainst an 

Ur.inco:cporated Association, G CAL. LAI,T REVISION CCMWN, REP., REC. & STUDms 

921, 931 (1966). Thus, if v_ plaintiff Hishes -GO proceed against any member 

of the association, he can de; so s:iY._ply by nar"inc; that me,,-,ber as a defendant. 

Some joint :)bliga"Gions Df members of UninCDi.---P8rated associations have 

been created by statute. For e::anple, the me;:>bers of a partnership are jointly 

liable for the partnership' s S-,"_i~utory obligacion to pay lwrkmen' s compensation 

benefits to an employee of the partnership. De;;:lrtini v. Industrial Ace. Cor;,., 

90 Cal. App.2d 139, 202 P.2d C2G (1949). 

l'];1~re the joint liabili-e,y :)f the associati"Jll member is based on a 

stat.utory obligation, Senate Bill No. 251 miCi1-" impair the plaintiff's rights 

aGainst the individual mer.lbers of the associcction unless Secticm 414 is 

modified as hereinafter rec~Lllilended. Secti:m 1:-14 nOl; authorizes an action 

to proceed against so,,-,e joint obligors "lithout service of process upon all 

of the defendant joint obliGors :>illy "here the obligation is contractual. If 

the joint obligation arises fro:} statute, there is no provision permitting 

the p lair,t.iff t::; proceed to j tdc;ment Hi thout securing the court's personal 

jurisdiction Dver all of the 'Jir::t obligors. 
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Unless Section 414 is L~c:tified, therefoTe ~ "~he CDD:!:lon 1<:1.\",1 rule 

relatinG to acti~ns ~n join~c Jbligatwns ",oule' apparently require that all 

:>f the association me:r.,bers be l:emed as defendJ.~1ts and be served or otherHise 

appear in an action based on. an associationTs statutory obligation before 

che plaintiff could secure a j c"dgr"ent bindinG~n alOy Df the members' separate 

assets. 

Acc:>rdingly, the CCll1r.Jissix, reccr;mends that Section 414 be m:>dified tD 

pNvide that an actior: against ""»int obligors CGn proceed even though all 

j:Jint obligors are not served, \',hether the joic~t 8bligation is contractual 

01' statutory. This ''/Quld enable a plaintiff s llins the members of an 

association upon their joint :~esponsibility f'Jr a statutory obligation ':Jf 

the association to secure a ,j uc1cwent bindinG '011 the personal assets of th·:)se 

j oint obligors that he coule" eel've, and he cOCild proceed against the remainilOg 

JDint ::>blie;Drs under the pr'Jvisi:ms of Sections 989-994 at such time as 

service upon ther:: Gould b~ effected ~ 

This reco"cmendati~n ",'nuld be effectuated ~:r the enactment of the 

follDHing measure: 

An act to amend SectiDn )nlf Df the Code :If Civil Procedure, 

relating to pr::>ceedilcGs "here t1"" Oi' LDre defendants are 

jointly or severally:" 1 iable on alO obUc;atian. 

The people of the State 0"' California do C!nQct as follm"s: 

Section 1. Sectior; L~l!; of the Code of Civil Procedure is 

amended to read: 

414. PRGGI':E:Q:G:C;;:! ""WID!:Rll-\rng~-AiiE - gg'l1;AAb"" :Q£FEPIlANf£ 

Hhen the action is against tyro 
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or na:c-e defendants ,~Y!.:!.1tly Jr scvero.-l2..y lio..ble an u. 

contract or a __ ~~a·~t.::_~_:~!.)' obligatior. , :l~d the su.:mr::ons is 

served on one Dl" FI.Jre, but not on all ::;.f ther.., the 

plaintiff may proceed against the de;endants served in 

the same manr:er as i:.:' they Here the ::mly defer::dants. 

Co".,-,ect. The additbn CJf the 1,'ords "01' a statutory ::>bligation" 

tCJ S~ction 414 eliminaces ~he last vestiges of ~he ccmmon law rule 

that an actiCJl: against join:; CJbligors cannot proceed unless they are 

all served Dr othen,ise a1)pear in the actbn. Under Section 414 as 

amended, the oblicee of e.ny joint obligation, contractual or statutory, 

may obtain a judgrc.ent aGainsc those joint CJbligors that he is able to 

Serve and then enf::>rce his l'iCht s against 'uhe remainder under Sections 

989-994 v1hen he is able "C.o mal~e service UpJr. the!~~. 
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EXHIBIT IV 

CODE OF CIVIL l'ROCImVRE 

TITLE 14. MISC&LLANEOUS ?ROVISIONS 

CHAPTER 1. PROCEEDlNmi' AGAI.NST JOINT DEBTORS 

§ 989., U_rved joint debtors; summons to show ea.use why they 
should not be bound by judgment 

When a judgment is recovered against one or more of sever'll 
PE'I"SOns. jointly indebted upon an obligation, by proceeding as pro
vided in section 414 of this cOOe, those who were not originally scn'cd 
with the summons, and did not appear in the action, may be sum· 
moned to appear before the court in which such judgment is c,,· 
teI'ed to show cause why they should not be bound by the judgmcm, 
in the- same IIUlnner as though they had be<m originally SC1'V"ct wi", 
the summons. (Enacted 1872. As amended Stats.1933, c. 741. ". 
1896, § 170; Stats.1935, c. 722, p. 1965, § 25.) 

S ~90, Summons to show cause; issuance; contents; service and return 
The summons speCified in Section 989 shal! b~ i •• ued by the clerk or 

J)' tll~ judge if there be no clerk" upon. J)Rsen,/iatioll of the affidavit 8P~ei. 
"'" i,; Se¢tion, 901. and must describe th" judgmellt. and'require the per. 
'on ,urn_nom t.o-.how cause why he should. n<>t be baund'by it. and mu.t 
be .eTVed.ilI. tIIa 6Ilma· ..... nner,.and, retlUrnalihr no rater than ninety (flO) 
';"Y8 ,,,ter the· time .pecified for the return of the original summo..... It 
i. not necessary to file a new complaint. (As amended 8tol.&.1957, c. llfl5, 
1'.2481. § 1.) 

§ 991. Summonsroshowea.use:~c~';;;rit 
Af'FIDAVlT TO ACCOMPANY SUMMONS; The summons mlL~t b~ ac

companied by an affidavit of the pJaintifl", his agent, l'epres~ntati"", 
or attornl'Y, that the judgm"nt, Or some part thmxoof, rcmoil1~ u'" 
satisfied, and must specify the amount'due·thereon. (Erk'l.ctc'(i. 1l!72.J 

~ 952. Answer 
Vroa such summons, the dCflindanthna3(ranswer within the time 

,;.ecii.cd therein, denying the judgment;. or setting up allY defense 
,,:::ich may have arisen subsequently;; or he may deny his liability 
,.n the obiigation upon which the judgment was recovered, by reason 
c,; any defense eXisting at the commencement of the action. (En
:lewd 1872. AJ; amended Stats.lOO7, c. 325, p. 600, § 1.) 

§ S93. Pj~.a.ilings; am~ndm~nts 
If th~ ,kfendant in his answer, denies th~ judgment, or sets up 

, . h an,' d~rcn,c which·rrwy have ariS('n subscque~tly, the,summons, Wit 

the affidavit annexed, and the1l&wer, .constitute the: written allega
tions in the case; if he denie.~ his',jiaJmi,ty,'oothe bbli~ation upon 

which the judgment was recovered, a copy of the original complaint 
a,,(\ judgmC'nt, the summons, with the nffidavit annexed, and the 
:m,w('r. eonstitute such written allegations, subject ro the right of 
the p:ll'ties to runcnd their pleadings as In other cases. (Enacted 1872. 
As "mended Stats.1007, c. 325, p. 600, § 2.) 

§ 994. Trial; vcr.lict 
ISSUES, now TRIED •.. VERDIC!, WHAT m Ii&; The issues formed rn.'l.Y 

be tri~d as in other cascs; but when. the defendant denies, in his 
:msw~l", any liability on the obligation upon which the judgment was 
)""n<l(,I'cd, if a verdict be found agninst him, it must be for not ex
cceding th~ amount remaining unsatisfied on such originnl judgment, 
with intcl"Cst thereon. (Enacted 1872.) 


