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2/16/67 

Memorandum 67-18 

Subject: senate Bill No. 254 (Good Faith Improvers) 

Attached as Exhibit I (pink) is a revision of this bill designed to 

effectuate the decisions made at the last meeting. The exact language 

has not been approved. Attached as Exhibit II (yellow) is a draft of a 

report for the Senate Committee on Judiciary revising the comments to 

reflec" the changes to be made by amendment of the bill. 

The following matters are noted for your attention: 

Improvements on public land; improvements by public agencies 

The revision of Section 871.2 has the effect of making the statute 

not applicable where the improvement is made by a public entity. The 

Comment to Section 871.2 has been revised to make this clear. 

An express provision has been added to provide that the statute is 

applicable where the improvement is made to land owned by a public entity. 

See Section 871.5(d). 

Municipal court jurisdiction 

We have added a reference in Section 871.3 to Section 396 (general 

section dealing with transfer of actions involving questions beyond 

jurisdiction of court). The Corrment to Section 871.3 has also been 

revised to make it clear that the action is to be transferred to the 

superior court if determination of the cross-complaint or counterclaim 

filed in the pending n:unicipal court action would necessarily involve 

questions beyond the jurisdiction of the municipal court. This effectuates 

the decision made at the January meeting. 

Statute of limitations 

This problem is covered by subdivision (b) of Section 871.3. See 

the Comment to Section 871.3 for a statement.of the effect of subdivision (b). 
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Revision of Section 871.5 

Approved as to form and substance at January meeting. 

Position of state Bar 

You will recall that CAJ took a dim view of the desirability of the 

proposed legislation, especially if it applies in encroachment cases. 

The Board of Governors concurs in the views of CAJ and has directed that 

the Commission be advised of that fact. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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~mo 67-18 :lIBIBl'f I 

SENATE BILL No. 254 

Introduced by IIena*or Bradley 

.' 
February 6, 1967 

REFEImED TO COlOflTTEE ON JUDrclARY 

o4. tlet to am...a Seetion' 741 of, and add Cltapl.~ 10 (com
III/lnoit>g witk Section 871.1) to Till. 10 of Put 2 0/, fke 
Code of Civil Prooedure, relati1lfl to rMI rwoper/y. 

TA. people 0' tke State of Califorllia do enact C£$ fou"lI!S: 

1 Sl!OTlON L Seetion 741 of the Code of Civil Procedure is 
2 amended to read: 
a 741. (oJ 04$ ltSed in this .ectw.., "good faith improver" 
4 11& Ike meaning oWen thai term by Section 871.1 of this code. 
D (b) When damages are "Iaimed for withholding the prop-
6 erty recovered, "I"'" whleh pB_a Bllt and improvements have 
7 been made .. the properly by a defendant; or his rwedeoessor 
8 w. werest as a good faith imrwover tliese ~ wl>em he 
9 eIeoims; llBlfiil'l!1 'tIIIelep eeleP <Of ~ e<l¥epsel¥ te Moe eIe.im <Of 

10 Moe f'c'II~ .... ~ Mitl>, t.he 'W>Itie <Of amoun' by which sueh 
11 improvements enhance the val .... of tke land must he allowed 
12' 'as a. setoff against sneh damages. 
13' SEC. 2. Chapter 10. (commencing with Section 871.1) is 
14 ,added tQ Title 10. of Part 2 of the Code of Civil Procedure, to 
15 read: 

LEGISLATH'E COUNBEUS DIGEST 
SB 254, as introduced, Bradley (Jud.). Real property. 
Amends. Sec. 741, and adds ,Ch. 10. (commencing with Sec. 871.1), 

Title 10., Pt. 2, e.c.p. 
Defines "good faith improver"; and establishes procedure for giving 

sneh person relief for improvanumts on land of another that enhance 
the ~ of the land in mistaken belief that he, the "good faith im
prover," owns the land, where existing forms of relief are inadequate. 
Makes related changes in provision for set.oll' by property improver in 
damage action against him for withholding the property. 

Yare-Majority; Appropriation-No; State Expense-No . 
. .l, . 



SB 254 

C1lAPTER 10. 
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GOO!) lhlTII IMPROVER OF PROPERTY 
Ovamr BY ANOTHER 

thai ·sectio.n, In cases, conrt 
further relief as may be ".""-ssaxy w that objective. 

«(» This chapter does not affect any legal or equitable de-
45 fenses, such as adverse possession, eswppel, or laehes, that may 
46 be availahle w a good faith improver. 

(d) 1'1'..is cnapter applies where the good faith 
improver mav..e s an i:rrprover'l8nt "to la nd D"Nned by a 
government or governmental slibdivisi~n or agency. 

47 871.6. (a) As used in tbi, seetion; "special assessment" 
4S means a speeW assessment for an improvement made by a 
49 public entity that benefits the land. 
50 (b) In granting rclief to a good faith improver under this 
51 seotion, the court shaJJ first determine, 
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1 (1) The snm of ei) the amount by which the improvement 
2 enhances the value of tbe land and (ii) the amount paid by the 
3 good faith Un prover aJld hiB predecessors in interelt as taxes, 
40 aJld as special assessments, on the land as distinguisbedfrom 
5 the ilhprovement. 
6 (2) The sum of (i) tbe reasonable value of the use and 
7 occupation of the land by .. the good faith improver and his 
8 predecessors in interest and (ii) the amount reasonably in-
9 cnrred or expended by the owner of the land in the aetion, 

10 meluding but not limited to any amount reasonably inenrred 
11 or expended for appraisal and attorney'8 fees. 
12 (c) If the amount determined under paragraph (1) of wb-
13 division (b) exceeds the amonnt determined under paragraph 
14 (2) of subdivision (b), the court may require the owner of the 
15 land upon which the improvement was made to eleet, within 
16 snch time as is speeiJled by the court, either: 
17 (1) To pay the difference between such amounts to the good 
IS faith improver or to sneb other parties as are determined by 
19 the tourt to be entitled thereto or into conrt for their benefit; 
20 and, when sneh paymeut is made, the court shall enter a 
21 judgment that the title to the land and the improvement 
22 thereon is quieted in the owner as against the good faith 1m-
23 prover; or 
24. (2) To offer to transfer all of hi. right, title, and interest in 
25 the improvement, tbe land npon which the improvement is 
26 made, and sucb additional land as is reasonably neoossary to 
27 the convenient use of the improveDlP",t to the good faith im-
28 prover upon payment to tbe owner of the amount speciJled in 
29 IIU bdivision (d). 
30 {dj The amount refexTed t" in paragraph (2) of subdivi-
31 sion (cJ shall be computed by, 
32 (1) Determining the sum of (i) the value of the land upon 
33 which the improvement is made and sneb additional land as is 
34 reasonably nocoeli""'y to the oonvenient use of the improvement, 
35 exclnding the "alnc of the improvement, (ii) the reasonable 
36 value of the use and oeeupation of such land by the good faith 
37 improver and Ilis predecessQrs in interest, (iii) the amount 
38 reasoll11bly incurred or exp"m\ed hy the owner of the land in 
39 the action, illeluding but 'lot limited to any amount reasonably 
40 incurred or expended for appraisal or attorney'. fees, and (iv) 
41 where the land to be transferred to the improver is a portion of 
42 a larger pareel of land held by the owner, the reduetion in the 
4:l valne of the remainder of the parecl by reason of the transfer 
H of the portion to the im prover; and 
45 (2) Subtracting from the amount determined under para-
46 graph (1) the sum of the amounts paid by the good faith im-
47 prover and his predecessors in interest as taxes, and as special 
48 assessments, on such land as distinguished from the improve-
49 ment. 
50 (ej If the owner makes the election provided for in para-
51 graph (2) of subdivision (e) and the good faith impronr 
02 does not accept the offer within the time specified by the court, 



-4-

1 the ,-ourt shall ent~r II judgment that the title to the land and 
2 the improvement thereon is quieted in ~ owner as against the 
3 good faith improver. 
4 (f) Jf the owner of the land fails to make the election au-
5 thonzed by subdivision (e) within the time specified by the 
6 eourt, the good faith improver may ~lect to pay to the owner 
7 the amount specifted in subdivisi(m (d); and when such pay-
8 ment i. made, the court shall enter a judgment that title to 
9 the improvement and the land reasonably necessary to the oon-

10 venient nse of the improvement is quieted in the good faith 
11 improver as against the owner. 
12 (g) If the election provided for in paragraph (1) of sub-
13 division (o) is made, the court may provide in the judgment 
14 that the payment required by that paragraph may be made in 
15 sueh installments and at· such times as the court determines to 
16 be equitable in the circumstances of the particular case. In 
17 such case, the good faith improver, or oth or person entitled to 
18 payment, shall have a lien on the property to the extent that 
19 the amount so payable i. unpaid. 
20 (h) If the offer provided for in paragraph (2) of subdivi-
21 sion (e) is made and aeMpted or if the election authorized in 
22 subdivision (f) i. made, the court sball set a reasonable time, 
23 not to exceed three months, within which the owner of the land 
Z4 shall be paid the entire amonnt determined under subdivision 
25 ( d) _ If the good faith improver fails to pay suell amount 
26 within the time set by the court, the court shall enter a judg-
27 ment that the title to the land and the improvement thereon 
28 is quieted in the owner as against the good faith improver. 
29 If more than one per&on has an interest in ,he land, the per-
30 sons having an interest in the land are entitled to :receive the 
31 value of their interest from the amount paid under this sub-
32 division. 
33 SEc. 3. This act applics to any action commenced aftor its 
34 efl'eetive date, whether or not the improvement was eonstrncted 
35 prior to ita effective date. If any provision of this act or ap-
36 plioation thereof to any person or ci :reumstance is held invalid, 
37 snch invalidity shall not affe(:t any other provision or app1;-
38 cation of this act which cau be given effect withont the invalid 
39 proyision or applieatioll, and to this end the provisions of this 
40 act are declared to be severahle. 
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EXHI:aJ:T II 

DRAFl' OF REPORT FOR .'Xi COb!Ml'l'TEE ON JUDICIARY 

REPORT OF SENATE COMMITTEE oN JUDICIARY ON SEW.TE BILL NO. 254 

In order to indicate more tully its intent with respect to Senate 

Bill No. 254, the Senate Committee on Judiciary makes the following report. 

Except for the revised COllllleIlts set out below, "he comments contained 

under the various sections of Senate Bill No. 254 as set out in the 

Recommendation of the Californ!a Law Revision Commission Relating to the 

Good Faith Improver of Land ~ by Another (October 1966) reflect the 

intent of the Senate Comm1ttee on Judiciary in approvi~ the various 

pro-dsions of Senate Bill No. 254. 

The following revised cClllmlents to various sections of Senate BUl No. 

254 also reflect tbe intent or the Senate CaIIID1ttee on Judic:Lar.f 1D e.ppro. 

vin(; Senate Bill No. 254. 

S!!!tion 871.2 

COIIIDent. Tbis chapter doi!!s not apply where a public entity 1JD,proves 

land owned by another. See Seeiions 871.2 (definill{l "person") and 871.1 

(defining "good faith improver"). llhere a public en~aty is the improver, 

relief under this chapter is Ubilecessar;r; the public entity may bring a 

condemnation action to acqUire the land, and the O\mer of the land may bring 

an inverse condemnation action to recover daala8es tor the taking. Relief 

is available under this chapter, hO\rever, where a BOod faHh 1m;prover makes 

an improvement on land owned by a public entity. See Section 8'71.5(d). 
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Section 871.3 

Comment. Subdivision (a) of Section 871.3 is based on Code of Civil 

Procedure Section 1060, relating to declaratory relief. 1:here relief is 

sought b,y cross-complaint or counterclaim in a pendi~ action in municipal 

court and determination of the cross-complaint or counterclaim will neces

sarily involve the determine.tion of questions not uhhin the Jurisdiction 

of the municipal court, the action must be transferred '~o the superior court. 

See Code of Civil Procedure Section 396. 

The statute of limitations established by subdivision (b) of Section 

871.3 applies only to an action for relief commence~ by the good faith 

improver; it does not apply where an action is commenced by the owner of 

the land and the good faith improver seeks relief under this c~r by w~ 

of cross-complaint or counterclaim in that action. 
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