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i~'"55 2/15/67 

Memorandum 67-17 

Subject: Senate Bill No. 250 (Additur) 

Attached as Exhibit I (gold) is a revised version of this bill 

lfhich contains the amendments made by the Commission at the January 

meeting. 

Exhibit II contains a draft of a report for the Senate Committee on 

Judiciary revising the comment to amended Code of Civil Procedure Section 

657 to reflect the changes made by amendment. 

The amended bill has the approval of the Judicial C:lUncil and the 

Board of Governors of the State Bar. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 



EX'"dT81T .1 

SEN ATE BIIili No. 250 

Introduced by Senator Bradley 

February 6, 1967 

An act to amtnd Section 657 of, and to add Sectirm 662.5 to, 
the Code of Civil Praeed",., rila.i'"g to new trials. 

The people of the State of Ca/'ifornia a" enact as ,ollo'Ws: 

I SEC'l'ION 1. Seetion 657 of the Code of Civil Proced1l1'e is 
2 amended to read: 
3 657. The verdict lIlliy be vacated and any other decision 
'" may be modified or vacated, .in whole or in part, and a !lew 
5 Or further trial granted (Ill all or part of the issues) on the 
6 application of the party aggrieved, for any of the following 
7 causes, materially affecting the substantial right, 01 such 
8 party: 
9 1. Irregularity in the proceedings of the court) jury or 

10 adverse party, {ir any order of the court or abuse of djscre-
11 lion by which either party was pr~vented from having a fair 
12 trial,. 
13 2. MisC!onduct of the jury'; and whenever anyone or -more 
14 of the juro," have heen induced to assent to any general or 
15 special verai,,!., or to a finding on any question submitted to 
16 them by the conrt, by a resort to the det.ermination of chante, 
17 ,uch rnigeonduet may be proved by tire ·affidavit of any one 
18 of the jurors -; . 
].9 3. Accident or surpr'se, which ordinary prudence could not 
20 have l,'1larded against, . 

LEGISLATIVE COUNSEL'S' DIGEST 
SB 250, as introduced, Brailley (Jud.). New triak 
Amends Sec. 657, adds Sec. 66~.5, C.C.P. 
Revises provisions relating t.o new trial on grounds of excessive 

damages, insnllieienr,y of evidenee, nnd evidence not justifying verdict 
or againstlaw. . 

Authorizes granti:1g of motjon for new trial on ground of inade
qnate damages subject to denial if person agaiust whom verdict is 
rendered f.onsents to addition of STIch amount as ('ourt determines. 

Vote-Majority; Appropriation-No; State ExpenS!>-No. 
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1 4. Ne\vly disc-overed e'videnee, nwtu'i,d for the party mak~ 
2 ing the application, wlih.::'1l. he c(,uld not, wiI.h reasonable diH
a gpnce, have di~eo'Vere-d aDd produt:r~(l ctl:. the hial-;. 
4 5. Excess.ive ot inadequ-a.-te dUlllag02s";" -aPF,':\+t>tHg' t:e. j-;'Wll. ~ _. ______________ _ 

5 ~~,_~~ooisf1~,\~\:~e4?1&ij&irJD.Bi".,P:r2jl::d~e!}gi' f tl -~uff:..ciency of t:be evidence t?' 
6 u. J.W:lw:tt'-lffiiey 61'" -:t-1'11"~Q,];j(j i? toe '~!>I!'_.5 "1'ror.~U (] y 16 'Vtr- --- \:::~ '::,J 
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diet or othel~ decision, or ~ -it Uu; vud-id u-r othtr dct'iswn 
is against law -; . 

7. Error in law, oecurriug at th~ trial and exc.epted to by 
the party making the application. 

v,rhen a ll(:W trial is grant.ed, OIl aU or pOirt of the issues, 
t.he court shaH SPf'{;.j.fy the gronnd GT". grtJund.s u.pon whieh 
it is granted and the court's l'eti..<:::QU or r~:aS0l1S for grautiug 
f:ht new trial upon each ground. stab'd. 

A new trial shall not be grmlted UI}!,m t1le ground ef i:~9:S'~H£~-_t~-;-:~=;;:;::;.:::::_::;:_;;::; 
r . _, I" , 'I 'd ';I ..-h~·"l.~t ·----"~i;:t of ins·~l.fficienc,..l of tr~ T~ ~ w6'v tl~ ttL U~(C (6 tm....., cw,·,tJUSt.lIY t:ne ve:rutC or I.e \ 
other detiS1oJ.l, ·nm' ·upon thf. grow(.d ·of t;rc~.)sh)(, or- hl.aJe
quafe dartUJ{}es, un~ess after weighing the evid€n(~e the e.Ollrt 
is oorfvinced from the eJ.ltire re(~()rd, i.n~·'.]nJi.ng .t'caS<.mahle in.-
rerences therefroIl1: that the ~curt 01' ,illr,\r dt::arl.y should have 
reached a e>~~ di/jerent ve.rnh:.t or dr.:cis.ion. 

T,rte order passing upon and de1..{';Hlllning the IDoticn must be 
........ ,,-1.i?: and ente:rea as provided In Sedi;)Y! 660 and if the mOM 

tion is granted llllJ.st ~tate: the ground or grO"tll! ds rciied upon 
hy the court: .ana may eon.tain the spedfi:~atiol1 of reasons. 
If an order ~'Tanting snell mntioJ) doee nut (:(.lUtai::u sr.:ch speci
fication nf re.aSOIlS~ the eom·t mnst~ lvir:hil1 J.O aays aite::r filing 
SUl'"n. order) p.repare, sign and file ::mdl spec:.j:fieaf.i.o.ll of f{'asoD.."i 
ill writing w.ith th~ derk. The com·t :=::11 .. 1"[( lwt (liJ'(~.et the atter· 
nl~y for a pal'iy t(; pr(,:p;l·rt~ :~itlWI' o.r both ~(tid ordt:':i ar.d said 
spec-Mica tion of :ro(' ason s. 

On appeal from a.u order granting a new trial t.he ord~;r 
sh.all be arul'n1c;d jf it ~hotlld have Dr·en granted upon a.....-,y 
ground stated lU the .motiOll, v.:hdher or llf;l. specified in the 
order or specifieation of reaSOIlS., ~~~1 r e.;ccept that (a) 
the oNel' ;:;;haJl not he affirmeu Ul)(m the !!:T0und.&f fltf., Htsttf
fkieney ffi tJud tls@ e .i.tknee 1e ti~f,41~i.Ju:stTiYt)ieverdlCt or 
otber dE~c:ision, or upcn tne (J9'I)u;nd of (,;Xf,G.~<~1·(; or inadequate 
da·ma,geR, unless s:w .. ~.h g-rou!ld i:-; sta.tu' in tJh'.: (.;rUt~r granting 
the mot;on "i and tH"~'.ffieff. f~-:-¥ t-hffi (b) on a.ppeal from an 
oruer granting- a llnv hial 11pon the gl'{;und * ere 4~ 
""'h<'~ of ,h.!! tiI".. ••••• l",,". 10 aI.,; ".(.(J"sf.JfjtJi.('V01· c or 
oth(;l' d(Ti!'l.!on, or UPOll tlH? grnullc\.. of eXf:.e~;sil, e or -1-;w..·r1.eq'twJe 
damages H:fJ~.t'":!ff tit ~ f.reee g~¥(':+t ~r t~f- 4:aft.:H.eflee * 
l~rtiffi.t fJ+' ~ie.-e, it shrJl he (;on(·ln~i':c1y I,resumed tbat 
said ol'dr·r as to snch ground. ·',n.~.s lllaO;? ouly for the reasons 
sped:fied in 8~lid ordD' OT said ::::pcr;ifkation 0: reaS-OTIS, and. 
~ueh ordr:r s1:all be rew')'se:d as tr, sn,~h g'tr)und only if there 
is no substantia! basis in the rl:':(~ol'd :01' any of f::ueh reasons. 

SEC. 2. Section 662.5 iq added to the Code of Civil Pro-
cedure, t.o read: 

evicence to 

..".....-~ :;-..... 
of the insl.l.:~.:t'iciency of ' 
ti:!B evidence to 

~ ... -, .... ---------
of the insuffic!l.ency of ' 
the evioence to / 
"'------_./' 
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062.0. (a) TJl ar,-y '~l\?i1 (;.f<.ioli Wil.fl"(, tb: v(~l'Jict of the 
jary on the lSSTtC of aamages is slll;port.<'r1 by substanhal evi
dC:DL~e hut illl nrdet- g-:r~tntjng a W'W lri~il liu:.itc(l to tbe iss.ue 
of damfl.g(~s w'ould f.e-vl:'fUiI,l(,.ss bl; })~'('P(~:;:, th.c trial court may 
gl'af;1. a .. motion· f()!' new tJ>lal (1-:=] the' !!r(lUHd of inadequate 
aamagr·s alill make ]t~ (,],"flf'r subject to the ('Olldition t.hat rhe 
HttJt ion lor It ~1€',.1r' trJal is ddli("d il the, party against. whom 
i.Dc verJid has De('}1 r(~Jldf't'eJ ("dlsent:-; to .In add.ition of so 
Hilwn t.heret4) as the cou;-t in its (L~ereti;)n tlctcrmlnes, 

(h) ::\"othing in this. sf:eti{Hl :rn .. d~idf'~«: a court frDm making 
an" order of tlw kinct dr~cribed .in ~llbdh'ision (a) in any 
othc-r ('ase w-h!:re ::mf'.:n an orde:r i." l'.r)r1::--titutioilhJly permissihle. 

c:9 14 
15 

(d Kothing in thi, section affe'<.~t~'~E·'ll~'t' ia~U~!~h~Ofr~iteY~O~£§it~h~e=~~gr;;a~n~t;;a~m;ot~i~o~n~f;O;~;;:-;-~ __ ~~-"enIJ1"i to ~;.fati7:\\'-fr);irl)lil}iCg.l·o;2-nd of {;:xe(>~,Slve -amaocs 
"ii(T1Omak~ "''''",i),oTderAi\,f5jfeCTuuJ'' ,<ollch[.Joii tharthe ';;0:' ~aiiting a new tria:~ 

16 tion Tor a nr:-w trial oil Ulat grollnJ is Q(:ni",d if the- party ~ ~ 
17 ;'F<:oIYycring th~ daml;gY~~ ('.(tn~.el:t:s t(1 a l'cduct:ion of so much 
1 '3 th(;f(~froTi.l as the l~nurt ill it.~ di~("r,,~tjon det{'rm-i.l1~s. 

o 
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EXHIBIT II 

DRAFT CJJi' l'IEPORT FOR sBRAm C<Ha'l'TEE ON JUDICIARY 

BEPORT CJJi' SENAm COMMI'l"mE ON JUDICIARY ON SENATE BILt NO. 250 

In order to indicate more ful.ly its intent with respect to SeDate 

Bill No. 250, the Senate Ccmittee on Judiciary makes the followill6 

report. 

Except for the revised ecment set out below, the cOlllllents con

tained under the various sections of Senate Bill No. 250 as set out in 

the RecClllll1eDdation of the California. Law Revision OoiImission Relati!l8 

to Additur (October 1966) reflect the in-~ent of the Senate OoiImittee on 

Judiciary in approvics the various prOY'isions of Senate Bill No. 250. 

'!be following :revised COIIIIIeDt to amended Section 657 of the Code 

of CivU Procedure also reflects the intent of the Senate OoiImittee on 

JUdiciary in approving Senate Bill No. 250. 

Section 657 

-1-
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COftlllleJlf. The amendments to Section 657 simpJy codify judicial de

ciaious ~ its substantive effeet: 
· First, the amended section explicitly recognizes that an inadequate 
award of damaces is a gl'OlIlld for granting a new trial jut as an 
tIXC8i... award of damages presently is recognised. The availability 
of thla buia for grantiDg a new· trial, on the ground of "inau1Beieney 
of tile eYideDee to jultif:r the verdict," is well aeWed in California. 
lltwpn «t. BtJIMritw Air PM'll, 1M., 124 Cal. App.2d 91, 268 P.2d 115 
(19M); ~ «t. JlcIntire, 29 Cal. App.2d 559, 85 P.2d 169 (1938) 
(":!:l'UIl nor prejudice need be shown). 

, the qualifyUla language in subdivision 5 and in the last 
puqra~ that p1ll'JlOris to limit the ground of exeessive damages to 
all award influeneed by "passion or prejUdice" is eliminated aa 11D
De e I fl. It Is settled that the true baais for granting a new trial 
bMauae of uceuive dama&a Is that the vel'diet is againet the weight 
of the mdenee, ie.,. "the lnautIlclency of the evidenee to jultify the 
'fVI1i6 or other deeilion"; neitlw- passion nor prejudice need be 
1howD. KOI/er fl. JloO_~! 12 CaL2d 175, 82 P.2d 941 (1938). See 
B .. fl. 0-, 88 0a1.2d 7U~ fIAl5 P.2d 3 (l9l9). · "d, .. t, autwH." • • iu iCY J •• abIti .... 'dD! efldwar'dtu act 
j tIrs 'he _. Ih'liI .tII .. ill. %aF'· •• UL • i J of the e,Ida.·· 
t.a iriidi" •. rEis• en 71 ... ilP'- .m." ftis 21JitilB¥4$iI ra the 

.t:;g!1IJe\1=:;;:t:==~=:::::{= 
• locHs, it _, •. llIati.e- "ee). to "'fa" til. Tlrdi, lml elee...wMN 
tly:::ric!pc Xillllila (hlil ,... , .. Ii sf .. eIi ,uh4io' f&tee; .. 40 

=V:!',!U:=li!i:!~5 . ;;I:V II • j) ela t\Jt occr •. 'rhil"dk d .upJicit reference to "exeessive or inadequate damages" 
is addt4 the _nd p&rallJ'&ph following subdivision 7, and the 
~ "di:frerent verdi~ or decision" is substituted for "contrary 
Yerdiet or cleaiaion" ill' the same paragraph to avoid any miaunder
eti.udlu, that IDiaht result from the addition of a reference to ueeaaive 
or iDe.dequ.u dImages. 'Ill. pltII.un a GTid e I ilK .1' j ... i,* tlia 

. . If. ~... ;;'rr;!:::! ;;J::JT~~':t~~~,~ 
; ..... ar luadequte daJnqe8"". been added in reeopffion of the 

.. t.ot..tba1i ~ true. ~ for sraatinlt a new ttial on ei~er Qf ~eee .. 
po1IJIds baa been "the inm1Ileieney of tbe evidence to j1Jlltify the ver
dict or other decision. " Conforming changes are also made in the Jaet 
""1'UJ'&Ph of the aeetion .. ' ; ,. 

'·1'" . 
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