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lle.'llorandum 67-15 

Subject: Study 52 - Sovereicn Iccunity 

We attached a letter from the office of the Legislative Counsel and 

various attachments referred to in the letter. Assemblyman Earle P. 

Crandall wishes to have the fo,-',ler law relatinG to damage by mobs and 

riots reenacted. See the Legislative Counsel opinion for a statement of 

the prior law and the effect of the enactment of the 1963 legislation on 

governmental liability. 

Hhat action does the Commission wish to -cul;:e on the request of 

Assemblyman Earle P. Crandall~ 

Respectfully subcitted, 

John H. DeMoully 
Executive Secretary 
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Sacramento, California 
January 31, 1967 

Mr. John H. DeMoully, Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford, California 94305 

Governmental Immunity - #11022 

Dear Jom: 

GaRAt.o Ro .. ADA ... 
I:YUI;TT AVILA 
t:DWAftt! Rea.HATSKY 
L.A.ull.Hc::tt C. BLUNT 
RoaallT A. IMAvlCRMAH 
.JOHM Connt. 
KI:HT L,.. Dl:CIt.A.M ...... u 
CUNTON J. OICWITT 
.100M. DIAMOND 
HAItYP.l. f'o .... u 
THokAtl H. P"AANIIC2L 
C. Ri:3BDtT ..fANUOH 
.JAan. IE. KAss,. 
L. Doua.us KIHMI.Y 
bN&ST H. KUHZ~ 
tlT-AN1.£l' If. LOURIMORa 
SHQWIN C. M-ACKENZUE • .JR. 
AN,. M. MAC.U.Y 
PAUL J. MASQ" 
RoHOUVDI 
TJ:tAc:Y O. Powxu.. II 
IIOwAItD K. PuItCaLL 
MAltaUKII111I R. RoTH 
CAREY W. ROYaTII'I 
N~.HItW 
Rvliuu. L. SPAJn.IHO 
D4'VlD II. WuntAH -, .. 

I am enclosing for your consideration a letter 
which I have received from Assemblyman Earle P. Crandall 
requesting that we obtain an opinion on the subject 
matter of the attachments from the California Law 
Revision Commission. 

GHM:llb 

With kindest perso~l regards, 

( 

~6-r~ . 
George H. )fu,rphy 
Legislative Counsel 
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EARLE ·P. CRANDALL 
. AS'S~Mt>LYMAN. TWENTY·FtFTH DiSTRICT 

Mr. Georg& Murpby 
Legislat.i·,e Counsel 

January 30, 1967 

Room 3021, State Capitol 

Dear Mr. JNrpby: 

The attached is self-explanatory. would appre<:iate your 
obtaining an opinion on this subject from the California 
Law Revision Commission. 

Thank yen. 

EPC:fw 
Encls. 
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Honorable Earle P. Crandall 
Assembly Chamber 

Sa,~!ramento, Ca1iforma 
Jarluary 4, 1967 

~, Damage 

Dear Mr. Crandall: 

Gover-omental Immunity #9222 

QUESTI~'li 

PAUL oJ. NAsa..: 
R<:I5CQUVn: 
TRAC" O. F"cMQJ.. II 
.EOW.RClIK ~.P.--., ... 
M ..... e; UIEIl,,... oR. A.o:frlf 
c.lIElf W. ROT.~ 
M .... JtY&H4W 
RWRLt. L ........ KG 
DA'IPla M. WH1' ... ..,. 

IMPU'l:IIUI 

Iou have asked .for the history or, and informa
tion 1<' a ti1.lg to, Sec tion 50141) and following of the 
Governme~~ Cnde. 

OPINION...!lli2....!!NALYSIS 

Untn 1963, absolutel1ab111 ty was imposed uptm 
local. entitie3 tOl damag:e:s c,auued by mobs or r:1ots to 
property wi thin th"~.r boundar1os by Article 6 (commencing 
wi th Section 5014c) L Chapter 1~ Part 1, D:l vision 1, T1 tle 
5 of the Government Code. 

Former Article 6 (co»nnencing with Section 50140), 
Chapter 1, Part 1, Div1sion 1, Title 5 of the Government 
Code reads as follows: 

"Article 6. Damage by Mobs and Riots 

"50140. It local agency*:is responsible 
for damase by mobs OJ? riots to proper.ty 
wi thin its bOU1l,darie ll. It 

"50141. Such act:1om: abUl be tried 
in the county where I;he J,'lZoOperty damaged is 
situated and shall be CGlIlIIlEHlCed within one 
year after the COmmillll.1011 of the ac t com
plained Of." 

----------------------------~ * For purposes of these provi.sions "local agency" 
meant a county, city. or city and county (Gov. c. 
Sec. 50001). 
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"50142. The plaintiff in any such 
action shall not recover if the damage was 
aided, .sanctioned, or pel~tted by his 
negligence. " 

"50143. On the certificate of the 
presiding judge or clerk of the court render
ing judgment against the local agency for 
damages by mobs or riots, the legislative 
body, by ordinance, shall cause a warrant to 
be issued on the general fund~ which shall 
be paid in its ~egular order. r 

"50144. Within three years, at the 
proper times, the legislative body shall 
levy and cause to be collected a tax on 
the taxable property of the local agency 
for the payment of the warrant." 

"50145. When the levees and other 
works of reclamation of a district are 
damaged or destroyed by mobs or riots and 
an action is brought for damages, it shall 
be prosecuted by the Attorney General in the 
name ot the people of the State of California. 
The amount recovered shall be paid to the 
treasurer of the county, who shall credit 
it to the district. 1I 

These provisions were added by Chapter 81 of the 
Statutes of 1949, page 259. They were derived from Chapter 
344 of the Statutes of 1867-1868, page 418, which was 
codified by Sections 4452et seq. of the Political Code which 
was enacted in 1872. Section 4452 of the Political Code 
was amended by Chapter 290 of the Statutes of 1907, page 
563. 

In 1963, the Legislature repealed Article 6 
(Ch. 1681, Stats. 1963) in the process of revising the 
statutes relating to sovereign immUnity. The revisionary 
legislation was recommended by the California Law Revision 
Commission, whose recommendation as to Article 6 stated: 

"Sections 50140 to 50145 are inconsilStent 
with the legislation rec.ommended by the 
Commission. Sections 50140 to 50145 impose 
absolute liability upon cities and counties 
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for property damages caused by mobs or 
riots within their boundaries. These 
sections are an anachronism in modern 
law. They are derived from similar 
English laws that date back to a time 
when the government relied on local towns
people to suppress riots. The risk of 
property loss from mob or riot activity 
is now spread through standard provisions 
of insurance policies. Sections 50140 to 
50145 should~ therefore, be repealed." 

(Vol. 4 California Law Revision Commission 
Reports, Recommendations and Studies (1963), 
p. 876) 

The 1963 Study Relatin~ To Sovereign Immunity of
the California Law Revision Comm ssion contains the 
additional information on the sections in question set out 
below. It should be noted, however, that only the recom
mendation of the commisSion, which we have quoted abOVe, is 
expressive of commission intent while the study is only 
intended as source material for the problems considered 
(Vol. 5 California Law Revision COmmission Reports, 
Recommendations and Studies (1963), Preface p. v). 

"7. Damage from mob or riot 

"The earliest statut'orywaiver of 
sovereign immunity in California appears 
to be the mob violence act passed in 1868, 
Which was later codified as part of the 
Political Code. In its present form, the 
same statutory policy is declared in Section 
50140 of the Government Code: 

"A 19ca1 agency is responsible for 
damage by mobs or riots to property 
within its boundaries. 

The term 110ca1 agency' is elsewhere defined 
to mean • county, city, or city and county.' 

"This provision appears to be based upon 
the famous English Riot Act of 1714, which _ 
declared that the inhabitant,s of any 'Hundred' 
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or of any city or town in which property 
is damaged by three or more persons 
'unlawfully. riotously and tumultuously 
assembled' shall be 'liable to yield 
damages to the Person or Persons injured.' 
Though as few as three persons was 
sufficient to impose civil liability for 
damage to property. the Act also made it 
a capital offense for riotous 'persons to 
the Number of twelve or more' to fall to 
disperse within· one hour after 'reading the 
Riot Act.' The California statutes are 
silent regarding the requisite number of 
persons necessary to constitute a mob or 
riot for purposes of civil damages, 
although a minimum of two persons is 
sufficient for penal purposes. Whether 
this penal standard would be applied to 
the provisions regarding civil liability 
is a matter of conjecture. 

"Without regard to the penal aspects 
of riotous conduct, the polioy implicit 
in these mob violence statutes appears to 
be predicated on the view that it is not 
unfair to spread the risk of loss from 
criminal disorders upon. the inhabitants 
of the public entity vested with responsi
bility and legal authority to prevent and 
suppress them. This liability is a form 
of indemnification not founded on fault, 
for it exists without the necessity for 
plaintiff to establish any negligence or 
nonfeasance on the part of law enforcement 
authorities. Recovery, however, is denied 
if the damage was aided, permitted or 
sanctioned by the plaintiff's negligence, 
as when plaintiff, with notice of impending 
danger, failed to use reasonable diligence 
to notify the responsible authorities. The 
recoverable damages extend only to plain
tiff's loss of or injury to property--meaning. 
in all likelihood. only tangible. corporeal 
property. Such recovery is deemed to be 
compensatory in nature and not punitive. 

"Since liability exists solely by 
virtue of the statute, it would seem that 
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the abrogation of governmental immunity by 
Muskopf would have no direct effect upon the 
recoverabi1ity of property damage caused by 
mob violence. In the absence of govern
mental immunity. however, public entlties may 
now be liable for personal injuries sustained 
as a result of a negligent or other tortious 
failure on the part of law enforcement 
personnel to control or suppress a mob or 
riot. The policy considerations relevant to 
such possibIlity will be discussed at a later 
polnt In thIs study." 

(Vol. 5 california Law ReVision Commission 
Reports, Recommendations and Studies (1963), 
pp. 72 and 73. footnotes omitted) 

" ••• As already painted out [above], 
Section 50140 of the California Government 
Code makes cities and counties liable for 
property damage caused by mobs or riots, 
without regard for fault. The underlying 
basis for such liability, at least in part, 
would seem to be that the failure of the 
community to prevent mob violence, when 
acting either through its police personnel 
or through private action of individual 
Citizens, justifles distributing the risk 
of loss over the taxpayers at large. In 
the absence of SUQh a statute, of course, 
entity liability tor failure to protect 
against mob violence ordinarily has been 
denied. Comparable statutes in several 
other jurisdictions, including notably 
IllinOiS, Kansas, and New Jersey, have 
long accepted liability not only for· 
property damage but ~lso for personal 
injuries from mob Violence, unlike the 
California provision. Yet the rationale 
which supports recovery for property 
damage would seem to apply equally--or, 
pOSSibly, with even greater vigor in the 
estimation of those who value personal 
interests above property 1nterests--to 
personal injuries and death resulting from 
such civil disorders. If the general policy 
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of Section 50140 is sound--as it is be-
1ieved·to be--consideration should be 
given to modifying its terms to include 
therein liability for personal injuries 
as well as property dan~ge, and possibly 
to defining more accurately and realistic
ally the crucial terms, 'mob' and 'riot, '" 

(Vol. 5 California Law Revision Commission 
Reports, Recomm~ndations and Studies (1963), 
pp. 451 and 452, footnotes omitted) 

In "California Government Tort Liability" (California 
Continuing Education of the Bar Practice Book No. 24, 1964). 
Professor Arvo Van Alstyne, consultant to the Law Revision 
CommiSSion, during its two-year study of sovereign immunity, 
stated in regard to the repeal of Article 6: 

1t ••• Repeal of this statute tthe mob violence 
statute] does not necessarily mean that the 
government is no longer liable for injuries 
inflicted by mob or riot; but any such lia
bility must be predicated on the general 
liability provisions of the California Tort 
Claims Act and subject to its immunities." 
(p. 45) 

11 ••• These sections have not been supplanted. 
Liability might be imposed in certain circum
stances for a public entity's failure to exercise 
reasonable diligence·to discharge a mandatory 
duty, imposed by enactment, relating to the 
control and suppression of mob violence." 
(p. 668) 

.,". 

TOP:AS 

Very truly yours, 

George H. Murphy 
Legislative Counsel 

~v~ 1~~-2-
By ( 
Tracy O. Powell. II 
Deputy Legislative Counsel 
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EdwMd M. Awpu January 17, 1967 

Mr. Earle P. Crandall, 
State Capitol 
Sacramento, California 

Dear Earle: 

I have read your letter of January 9, 1967. and 
I r 11 be dar'ned if I know why you are cautious about 
introducing legislation about such a sensitive area. 
You can gather your refusal ca~ed a sensitive reaction 
on my part. 

Everything contained in tb~ Legislative Counsel's 
opinion bolsters everything I have told you. 

I repeat, 
fight for this 

RM:rbw 

if you have guts ~nough to enter and 
legislation. you will be a hero. 

-:~
Very truly yours, 

..--:--,;/ , ."" .r\ .... -·v· .. 

/.]0 U 11'\,·/ 
\ ....... ,.-,.)..--- ~ i 

\, 
ROBERT MORGAN 

AIH CtIfM_ 
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Ricn..nI W. Morlan. 
J.une-a A.Wrighl 
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CON'A4 L. RusruClg 

Miller, Morlon, Wright & Calilat 
AuorofYs ar Law 

500 The Swenson Budding 

777 .'\I'orlh First S'reeI 

San Jose, Calilornia 95HZ 

,January 20. 1967 

Jlssemb1ymnn Earle p. Crandall 
State Capitol Building 
Sacramento, California 

Dear Earle: 

I have a copy of YOUy, 1',-;:ter 0:' .January 9. 196'1, to 
Pc~er~ ~orqan concerning old Government Code 50140 per
taining 'to the liability of a local Government for damage 
resulting from riot. 

The subject of sovereign immunity received a lot of 
study from the Lat'J Revision Commission before 1963 and 
resulted in the repeal of the then existing Covernment 
Codc: 501'10. 

The conclusions of the La,,] Revision Commission were 
made '",i thout the prnctical experience of incidents such 
as occurred at Watts. 

Telephone 
292-1165 

I have not made a personal study of the losses result
ing from racial riots but I ~'ould be of the opinion without 
such a study 'that a great loss' occurred to property owners 
whiCh ~las not covered by insurance and had to be borne in
dividually by such property owners. 

At this time I believe that r~cent circumstances have 
clearly demonstrated the error of the La~ Revision Commis
sion's conclusions and that repeal of the old Government 
Code 50140 has resulted in substantial losses to property 
ol-mers. However, this SUbject is one which should have 
further analysis' and study; possibly it should be referred 
back to the Law Revision Commission in view of the recent 
experience. I do not believe you should sponsor the re
adoption of the old code section until the problem has been 
restudied. 

· -
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JUltVJ;Y C. MULlllt. SdRl IlJU 

A. H. MOrFITT, Ja .• A,Lmuda 
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JOHN D. SUll, S_ B"1'J4IrJino 
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JO.bn H. DeHoully, Esq. 
Executive Secretary 
California Law Revision CO!D..'llission 
Crothers Hall, Roo~ 30 
S~anford, California 

Dear Mr. DeI-loul1y: 

This ::L.s to advise St{Fu of the folloloJing actton of' tl'1.E: Board 
taken at its January, 196 C

( neeting re certain proposed measures 
of the Law REvision ComrilissJ.on: 

F.ESOLVED upon consideration of Interim Report of Corn
mi ttee on Admir . .istl'a tion 0:' Justic.e da.ted January 3-, 
196'"{, concerning propose.d me2.su:ces of' the Law Re'v'isicn 
Commission, that the Beard takes the :'olJ.O'i'ling action: 

I Power of Tria::' Court to 
Pre scribe Addj.tur, as 
11]811 as Remi tt.i tnT, in 
New Trial Order - CCP 
b57 (Am. L 602.5 (New) 

Approves the views of the 
(:ommittee and (1) instructs 
tL.a.t the I...aw Revision Com
mission be 20 advised (2) 
instructs the Legislative 
Representative to oppose the 
measure unless it is amended 
to cOelform to the vi.ews of 
the committee and (3) states 
that it assumes that the 
defendant ,'ill know the ",mount 
of t:-'!8 a.dditura 



II Suit by or A-3cl"i YlS !; 

UninCOY00rated A~aoc~atio~ 
TIY1C~l :.ldlng I-\3,rt~~J,er-srL~p) 

-2-

III Good Pai t;l Improver of Land 
Owned by .J.il.roth2r 

I-v~ ~~ega'1 Rigbt~s UpCL Aba.:ndcn
me:r-lt or r-:'reacf:: cyf' I . ...-:-::ase of 
Rea} Property 

February 9, 1967 

Approves 'the report of 
the ~ommittee insofar as 
it endorses the principle 
of' perrn~~ting an incor
p'Jrated association to 
sue and be sued as a 
legal entity * 

(2) J:.leither approves nor 
d:isapprcves any of the 
suggestions of the com
mi ttee bl,t directs that 
'th~y be ~alled to the 
9.ttent.i.on of the Cora
mission. 

Concurs :Lfl 'the views of the 
cont'TIi ttee, t.he Corrnnission to 
be a(ivi sed thereof. 

Instructs tL"t the Com1Jlission 
-De ad.-Iriseo. t~'1.e.t the Board t.a .. kes 
':::'0 pas::' tio:.'1. cOJ:"::tcerning the 
meri ts of t,tie comi'11.i ttee t s 
report but concurs in "the Vie\kl 

of the cormr.i ttee tbat sa::'d act 
stloulc~ be prcspecti ve only. 

It is my understanci~c.Y,g tl1at the I:1tcl'im Hef·ort ref'erTed to 
:..bove has been transrni t~ceG. tc you prevIously & 

Very truly yours, 

KEZ :rneb 
cc: Messrs * Halsted c.Ed Elrr.ore 


